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PREFACE. 


A  Second  Edition  of  this  Treatise  has  long  been 
delayed  by  the  pressure  of  professional  engage- 
ments, and  by  the  changes  effected  in  the  criminal 
laws  during  several  successive  sessions  of  Parlia- 
ment. It  has  of  course  been  an  object  that  it 
should  embrace,  as  far  as  possible,  the  statutes  of 
consolidation  and  improvement,  for  which  the 
country  is  so  much  indebted  to  the  able  and 
judicious  exertions  of  Mr.  Peel. 

'*  The  crime  of  high  treason  was  not  originally 
^^  included  in  the  plan  of  this  Work,  on  account 

» 

'*  of  the  great  additional  space  which  the  proper 
'^  discussion  of  that  important  subject  would  have 
**  occupied  ;  and  because  prosecutions  for  that 
**  crime,  happily  not  frequent,  are  always  so  con- 
*'  ducted  as  to  give  sufficient  time  to  consult  the 
•^  highest  authorities.'*  These  reasons,  which  were 
given  in  the  preface  to  the  first  edition,  have 
still  been  allowed  to  pperate;  and  the  crime  of 
high  treason  is  not,    therefore,  one  of  the  sub- 
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jects  discussed  in  the  following  pages.  The  law 
upon  all  other  indictable  offences  will,  it  is  hoped, 
be  there  found  in  an  appropriate  arrangement ; 
and  a  chapter  or  book  upon  the  law  of  Evidence 
in  criminal  prosecutions*  which  formed  a  part  of 
the  original  plan  of  the  Work,  has  now  been  sup- 
plied by  the  kind  assistance  of  my  friend,  Mr. 
E.  Vaughan  Williams,  whose  professional  attain- 
ments abundantly  assure  the  value  of  the  addi- 
tion. 

Wm.  OLDNALL  RUSSELL. 

Lincoln's  Inn,  May,  1826. 
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46.  Records  II.  725 
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gyman "I.  280 
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5.  c.  7.     Forcible  Entry.        I.  290. 

IL  601 


RICHARD  II. 


Page 
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in  Homicide    I.  107,  463 
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&c.  I.  586,  587 

c.  6.  (Rep.)  Assaults  upon 
Servants  of  Members 
of  Parliament  I.  615 

13.  c.  7.  s.  1.  Suppression  of  riots 

I.  266 


HENRy  V. 


2.  c.  8.     Posse  comitatus, — Sup- 
pression of  Riots      I.  96, 

267,  n.  c. 

c.  9.     Suppression  of  Riotb        t^. 

16.  Pramunire  I.  583 
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1.  c.  3.     (Rep.)  Escapes         I.  375 


HENRY  VII. 

3.  c.  1*     Concealment     of     of- 

fences— Coroner  I.  135, 
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21.  c  7.     (Rep.)   Embezzlement 

— ^Servants  I.  6 

c«  3.    Spiritual  Persons  tak- 
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22.  c.  5.  s.  1.  et  sequ.  Statute  of 
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346,  347,  352,  353,  355 

c.  9.     Poisoning  I.  429 

23.  c.  1.  8.  3.     (Rep.)       Acces- 

sories I.  30,  434 

Robbery  II.  62 

24.  c.  5.     (Rep.;      Killing  Per- 

sons  attempting  to 
rob,  &c.         I.  549,  550 

25.  c.  3.     (Rep.)  Accessories  — 

Murder  1. 434 

c.  6.  (Rep.)  Aiders  and  abet- 
tors I.  27 

26.  c.  6.     Trial  of  murders,  &c. 

in  Wales  I.  462 

27.  c.  4.     Admiralty^ Trial      I.  109 

27.  c.  6.     (Rep.)  Sodomy,  felony 

without  clergy      I.  567 
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Trial  of  Murders,  &c. 
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in  the   King's  Palaces 

I.  612,  613 
c.  23.  (Rep.)  Trial  out  of  the 
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breaking, &c.  II.  62, 

637 
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s.  16.  (Rep.)  Bigamy — 
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s.  22.  (Rep.)  Witnesses 
— Treason,  &c. 

II.  637 

2  &  3.  c.  2.  s.  6.  Desertion  in  time 

of  war  I.  98 

'    c.  24.  (Rep.)  Trial  in  cases 

of  murder   1.462,470 
c.  24.  s.  2,  3,  4.  (Rep.)  Ac- 
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1  &  2  c.  11.  Counterfeit   Foreign 

Coin  L  66 
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IL  654,  655,  656, 
657,  659,  662,  666 
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II.  649,  6b5^  657,  658, 
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3.  c.  3.  Forestalling,  &c.      I.  169, 

170 

3  &  4.  c.  9.  Accessories  I.  36 

4  &  5.  c.  3.  s.  9.  Desertion  in  time 

of  war  I.  98 

c.  4.  (Rep.)  Accessories    I.  30, 

32,  434.     IL  62 
c.  8.  (Rep.)  Taking  awaj 

females         I,  577 — 579 
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L217 
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Plaintiff  I.  186 
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182,  214 

13.  c.  5.     Fraadulent  Conveyance 

IL  312 
c.  8.     Usury  I.  409 
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14.  c.  3.     Counterfeiting    Foreign 
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i.  7.  Disobeying  Order  of 

Justice  I.  364 

c  13.  (Rep.)  Kidnapping      I.  582 
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1.  c.  8.  (Rep.)  Statute  of  Stabbing 

I.  26,  485,  et  seq.  537 
c.  11.  s.  lyet  seq.  (Rep.)  Bigamy 

I.  187,  et  seq.  208 

2.  c.  31.  i.  7.  Spreading  Infection 

L  114 

3.  c.  4.    Serving  Foreign  States  I.' 91, 
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c.  21.  Libel— Blasphemy        I.  217 

91.  c.  3.  s.  4.  Monopolii's  I.  175 
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tution   I.  285,  290.     II.  601 
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&c.  II.  387,  482 

c.  27.  Concealment  of  Death  of 

Bastard  Children      I.  424 
c.  28.  s.  8.  Perjury  II.  523 
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3.  c.  3.  Assaulting  Officer  I.  49 

16.  c.  7.  Gaming  I.  408,  n.  k 

c.  10.  Star  Chamber  I.  579 


CHARLES  IL 

12.  c.  13.  Usury  1.409 
c.  25.  8.  11.  Wine                 IL  292 

13.  St.  1.  c.  5.  s.  2,  3.  Tumultuous 

Petitioning     I.  265,  266 

13  &  14.  c.  12.  Poor  I.  364 

c.  31.  mpairing  Coin    I.  65 

14.  c.  14.  Reimbursing  Constables  1.141 

15.  c.  7.  8.  12.  Exporting  Foreign 

Coin  L  70 
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16.  c.  7.  False  Dice  II.  290 

c.  8.  Forestalling  L  169,  170 

22.  c.  5.  (Rep.)  Public  Stores    IL  144 
22  &  23.  c.  1.  (Rep.)    [Coventry 
Act]  malicious  maiming 

I.  587,  et  seq. 

c.  5.  Embezzlement    II.  214 

Public  Stores      IL  267, 

268 
€•  7.  (Rep.)  Killing  Horses 

IL  498 
c.  11.  (Rep.)  Piracy  I.  101 
c.  25.    (Rep.    in     part) 

Game  I.  517.  IL  692 
29.  c.  7.  Process— Sunday  1.519,606 
31.  c.  2.  Habeas  Corpus  Act        I.  583 


WILLIAM  AND  MARY, 

1.  sess.  1.  c.  8.  8.  2.  Oath  of  alle- 
giance, &;c.    I.  91,  n.  c. 
c.  l8.  s.  6.  Chapels — Re- 
gistry I.  251,  282 
1.  c.  18.  s.  18.  Disturbing  Dissent- 
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I.  280—282 

1.  St.  2.  c2.  Bill  of  RighU  L  214,  n.  x. 

266,  Q.  b» 

2.  c.  5.  8.  4.  Pound-breach      and 

Rescue,  &c.       I.  363 

3  &  4.  c.  9*  (Rep.)  Accessories — 

Clergy        I.  25, 27,  30, 

36,  567 
Housebreaking,  &c. 
IL  47,  49,  62,  90, 
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&c.  IL  246 
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lion, &c.  I.  65,  70, 

1 1.  598 
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7  &  8.  c.  7.  5.  4.  Bribery  I.  167 

c.  19.  8.  6.  Exporting  Ballion 

L70 

8  &  9.  c.  26.  s.  6,  7,  &  9.   Passing 

Counterfeit  Coin  I.  73, 
et  sequ.  79,  et  sequ. 
s.  5.    Coining    Instru- 
ments I*  77 
c.  26.   Counterfeiting   Coin, 

&c.  &c.    I.  54,   56,  60, 

63,  71 
c.  27.  Obstructing    Process 

L  361 
0.  C.2.  Current  Coin  I.  54,80 

c.  5.  (Rep.)  Larceny  in  Lodg- 
ings II*  246 

9  &  10.  c.  7.  Fireworks,  Nuisances 
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c.  21.  s.  1.  Counterfeit  Coin 

I.  63 
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II.  640 
c.  34.  Quakers  II.  525,  592 

8  &  9.  c.  2.  Coin  I.  54.  n.  (e) 

c*  1 1 .  Death  of  Party  to  Suit 

II.  520 
c.  29.  s.  36.  Rasing — For- 
gery      II.  320, 
396,  404 
10  &  11.  c.  17.  Lotteries  and  Nui- 
sances I.  304 
c.  23.  (Rep.)  Privately 
Stealing,  &;c. 

II.  214,  262 
c.  25.  Privately  Stealing 

in  a  Shop  I.  28 

Trials  of  Murders, 
&c.  in  Newfound- 
land    I.  188.  n.  (cQ. 

464 

c.  41.  Public  Stores     II.  264, 

265,  266,  267,  268, 

272,  et  sequ. 

11  &  12.  c.  7.  (Rep.)  Piracy   I.   100, 

101,  103;  106,  110,  168 
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11  &  12.  e.  7,  8.  9.  Laying  hands  oa 

Commander    of 
Ship  1. 623 

s.  18.  (Rep.)  Forcing 
men  on  Shore, 
&c.  I.  583 


ANNE. 

1.  St.  1.  c.  18.    Repairing     Bridges 

I.  353,  358,  859 
St.  2.  c.  9.  (Rep.)     Thefts     on 

Thames  II.  284 

St.  2.  c.  9.  s.  1,  2.   (Rep.)    Re- 
ceiving Stolen 
Goods       IL  258 
s.  3.    Prisoners  Wit- 
nesses II .  640 
Accessories         I.  30,  38 
Receivers    of    stolen 

goods  !•  37 

Manslaughter  I.  485  n.y. 
2  &  3.  c.  4.  s.  19.  Perjury — Regis- 
try Acts      II.  531 
2  &  3.   c.  4.  Forgery — Registered 

Deeds,  &c.  IL  448,  449 

5.  c.  6.  s.  4.  (Rep.)  Benefit  of  Clergy 

L25 
c.  14.  Penalty  of  killing  a  Hare  1.49 
c.  14.  s.  2.  Game  II.  694 

c.  31.  (Rep.)  Accessories — Re- 
ceivers I*  35,  38 
c.  34.  Forestalling,  &c.     1. 169,  170 
5  &  6.    c.  18.    Perjury,     Registry 

Acts  IL  531 

Forgery,     Registered 
Deeds  IL  449 

6.  c.  7.  Libel,  &c.  against  the  King 

I.  221 

c.  31.  s.  3.  Fire — ^Servants   II.  496 
c.  16.  Alluring    and      marrying 

Females  (Irish)         I.  581 

7.  c.  12.  Ambassadors,  &c.  I.  607 
c.  20.  Forgery  Registered  Deeds 

II.  44d 
c.  25.  Counterfeiting  Coins,   &c. 

I.  bb^  71,  73,  79 
9.  c.  10.  s.  41.  Post  Office        II.  230 
c.  12.  s.  24.    Forestalling,     &c» 

Hops      I.  173  n.  tf. 

c.  14.  False  Dice,  &;c.    II.  290,  314 

c.  14.  s.  5.  Gaming         I.  406,  408 
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9.  c  14.  5.  8.  (Rep.)    Assault  on  ac- 

count   of    Gaming 

I.  278,  624 
c  16.  (RepO  Attempting  to  kill, 
&c    Privy   Counsellors 

I.  590,  6  5 
c.  21.  s.  57.  Forgery — South  Sea 

Company       IL  408 

10.  c.  19.  s.  97.    Forgery — Stamps 

for  Linen     II.  421 
12.  c.  7.  (Rep.)  Stealing  40s.  in  a 

House  I.  6,  7 

c.  7.  Embezzlement  II.  214 

Burglary  II.  7,  17, 42 

Stealing  in   a  Dwelling- 
house       II.  51,  52,  53,  54, 

126,  129,  709 

St.  2.  c.  16.  Usury  I.  410,  411 

c.  23.  Playhouses,  &c.  I.  300 
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Stores  II.  241 

«.  4.    Do.  II.  241,  242 
8t.  2.  c.  25.  s.  3.  14.  Public 

Stores  II.  264,  265,  266 
St.  2.  c.  25.  s.  6.  Forgery  — 
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s.  4.  Riots  (Rep.)  I.  251,  253 

3.  c.  4.  s.  1.  Forging  Stamps    II.  421 
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8.  5.  (Rep.)  Transportation 

II.  595 
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Ditto  IL  408 
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rance Company  IL  409 
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c.  23.   (Rep.)   Transportation, 
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8.  11.  (Rep.)  Assault  with   in- 
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1  Ed.  6.  c.  12.  (s.  10,  14.)  (partially) 
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10  &  11  W.  3.  c.  23.  (partiaHy) 
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1  Ann.  St.  2.  c.  9.  s.  1.  (partially) 
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9  Ann*  c.  14.  8.  8. 
9  Ann.  c.  16 
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13  Ann.  c  21.  (vulgo  12  Ann.  st.  2.  c 
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6G.  1.  c.  23 
9G.  I.e.  22 

12  G.  1.  c.  34.  8.6 

2  G.  2.  c.  21 

2  G.  2.  c.  25.  (8.  3.)  (partially) 

4  G.  2.  c.  32 

6  G.  2.  c.  37 
8  G.  2.  c.  16 
8  G.  2.  ic.  20 

10  G.  2.  c.  32.  (partiatly) 

11  G.  2.  c.  22.  part  of  s.  1  &  2 

1 1  G.  2.  c.  22.  (s.  5.  fjo  the  end)  (par- 
tially) 

13  G.  2.  c.  21 

14  G.  2.  c.  6 

15  G.  2.  c.  34 
22G.2.  c.  24 
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22  G.  2.  c.  27.  part  of  s.  1  &  2 

24  G.  2.  c.  45 

25  G.  2.  c.  10 
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5  G.  3.  c.  14 

6  G.  3.  c.  36 
6  G.  3.  c.  48 
9G.  3.  c.  29 
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10  G.  3.  c.  48 
13  G.  3.  c.  31.  (8.  4  k  5.)  ^partially) 


i 


REPEALED  BY  THE  LATE  ACTS. 


It 
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13  6.  3.  c.  33 
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19  G.  3.  c.  74.  (partially) 
21  G.  3.  c.  68 
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41  G.  3.  c.  24. 

42  G.  3.  c.  67 

42  G.  3.  c  107 

43  G.  3.  c.  58 

43  G.  3.  c.  59.  (8.  3.)  (partially) 

43  G.  3.  c.  113 

44  G.  3.  c  92.  (s.  7, 8.)  (partially) 

45  G.  3.  c.  66 
48  G.  3.  c.  129 
48  G.  3.  c  144 
51  G.  3.  c  41 

51  G.  3.  c  120 

52  G.  3.  c.  63 


52  G.  3.  c. 

52  G.  3.  c. 

53  G.  3.  c. 

53  G.  3.  c. 

54  G.  3.  c. 

56  G.  3.  c. 

57  G.  3.  c. 

58  G.  3.  c. 

58  G.  3.  c. 

59  G.  3.  c. 
59  G.  3.  c. 

1  G.  4.  c. 
1  G.  4.  c. 
1  G.  4.  c. 
1  G.w4.  c. 
1  G.  4.  c. 
1  &2G. 
3  G.  4.  c. 
3  G.  4.  c. 
3  G.  4.  c. 
3  G.  4.  c. 
3  G*  4.  c. 
3  G.  4.  c. 

3  G.  4.  c. 

4  G.  4.  c. 
4G.  4.  c. 
4  G.  4.  c. 
6  G.  4.  c. 
6  G.  4.  c. 

6  G.  4.  c. 
tially) 

7  G.  4.  c. 
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130 

125 

162.  (partially) 
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73 

19.  (8.  38.)  (partiaUy) 

38.  8.  1 

70.  (parUaUy) 

27 

96 

56 

90.  s.  2 

102 

115 

117 

4.  c.  88 

24 

33 

38.  (partially) 

38 

114 

126.  (s.  60.)  (partially) 

126.  (8.  128.)  (partially) 

46.  (partially) 

53.  (partially) 

54.  (partially) 
19 
56 
94.  (8.  7,  8,  9  &  10.)  (par- 

69. 


i 


1 


TREATISE 


ON 


<S^rime0  atUr  iHi^bemtunor^. 


BOOK  THE  FIRST. 

OF  PERSONS  CAPABLE  OF  COMMITTING  CRIMES, 

OF  PRINCIPALS  AND  ACCESSORIES, 

AND  OF  INDICTABLE  OFFENCES. 


CHAPTER  THE  FIRST. 

OF  PERSONS   CAPABLE  OF   COMUITTINO  CRIMES. 

It  is  a  general  rule  that  no  person  shall  be  excused  from  punish- 
ment for  disobedience  to  the  laws  of  the  country,  unless  he  be 
expressly  defined  and  exempted  by  the  laws  themselves,  (a)  The 
enquiry,  therefore,  as  to  those  who  are  capable  of  committing 
crimes,  will  best  be  disposed  of  by  considering  the  several  pleas 
and  excuses  which  may  be  urged  on  behalf  of  a  person  who  has 
committed  a  forbidden  act,  as  grounds  of  exemption  from  punish* 
ment. 

Those  pleas  and  excuses  must  be  founded  upon  the  want  or  Want  or  defect 
defect  of  will  in  the  party  by  whom  the  act  has  been  committed,  of  wtU 
For  without  the  consent  of  the  willy  human  actions  cannot,  be 
considered  as  culpable ;  nor  where  there  is  no  will  to  commit  an 
offence,  is  there  any  just  reason  why  a  party  should  incur  the  penal- 
ties of  a  li^w  made  for  the  punishment  of  crimes  and  offences.  (6) 
The  cases  of  want  or  defect  of  wiU  seem  to  be  reducible  to  four 
heads: — ^I.  Infancy.  II.  Non  compos  mentis.  III.  Subjection  to 
the  power  of  others.    IV.  Ignorance. 

(a)  4  Bla.  Com.  80.  ifi)  \  Hale  14. 

VOL.  I.  B  , 
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Infanta  com-         I.  The  fliU  age  of  man  or  woman  by  the  law  of  England  ig 
«^iTim'°"*^^*  twenty-one  years :  (c)  under  which  age  a  person  is  termed  an  infant^ 

and  is  exempted  from  punishment  in  some  cases  of  misdemeanors 
and  efiences  that  are  not  capital,  {d)  But  the  nature  of  the  offence 
will  make  differences  which  should  be  observed.  Thus,  if  it  be 
any  notorious  breach  of  the  peace,  as  a  riot,  battery,  or  the  like^ 
an  infant  aboye  the  age  of  fourteen  is  equally  liable  to  suiOfer  as  a 
person  of  the  full  age  of  twenty-one ;  {e)  and  if  an  infant  judicially 
perjure  himself  in  point  of  age,  or  otherwise,  he  shall  be  punished 
for  the  perjury ;  and  he  may  be  indicted  for  cheating  with  false 
dice,  &c. :(/)  but  if  the  offence  charged  by  the  indictment  be  a 
mere  non-feazance  (unless  it  be  of  such  a  thing  as  the  party  be 
bound  to  by  reason  of  tenure  or  the  like,  as  to  repair  a  bridge,  &c.) 
there,  in  some  cases,  he  shall  be  priyileged  by  his  non-age,  if 
tmder  twenty-one,  though  aboye  fourteen  years  ^  because  l^hes 
in  such  a  case  shaU  not  be  imputed  to  him.  [g) 

It  is  said  that  if  an  infant  of  the  age  of  eighteen  years  be  con- 
victed of  a  disseisin  with  force,  yet  he  shall  not  be  imprisoned  ;(A) 
and  the  law  is  said  to  be,  that  though  an  infant  at  the  age  of 
eighteen,  or  even  fourteen,  by  his  own  acts  may  be  guilty  of  a 
forcible  entry,  and  may  be  fined  for  the  same,  yet  he  cannot  be 
imprisoned,  because  his  infancy  is  an  excuse  by  reason  of  his 
indiscretion ;  and  it  is  not  particularly  mentioned  in  the  statute 
against  forcible  entries,  that  he  shall  be  committed  for  such  fine.(t) 
An  infant  cannot,  however,  be  guilty  of  a  forcible  entry  or  disseisin 
by  barely  commanding  one,  or  by  assenting  to  one  to  his  use  ;  be- 
cause every  command  or  assent  of  this  kind  by  a  person  under  such 
incapacity  is  void  :  but  an  actual  entry  by  an  infant  into  another's 
freehold  gains  the  possession  and  makes  him  a  disseisor,  {k) 
Infanu  com-  With  regard  to  capital  crimes  the  law  is  more  minute  and  cir- 
mUting  capital  ^j^yngpect ;  distinguishing  with  greater  nicety  the  several  degrees  of 

age  and  discretion :  though  the  capacity  of  doing  ill  or  contracting 
guilt  is  not  so  much  measured  by  years  and  days  as  by  the  strength 
of  the  delinquent's  understandmg  and  judgment.  (/)  But  within 
the  age  of  seven  years  an  infemt  cannot  be  punished  for  any  capital 
offence,  whatever  circumstances  of  a  mischievous  discretion  may 
appear  \  iat  ex  presumptione  juris  such  an  infant  cannot  have 
discretion ;  and  against  this  presumption  no  averment  shall  be 
admitted,  (m) 

On  the  attainment  oi  fourteen  years  of  a^e,  the  criminal  actions 
of  infants  are  subject  to  the  same  modes  of  construction  as  those 


(c)  It  is  the  fall  age  of  male  or  fe- 
male according  to  common  speech. 
Lit  8.  104,  959. 

\d)  1  Hale  SO. 

(0)  4Bla.  Com.  8S.  1  Hale  80.  Co. 
Lit.  S46b.   8  Inst  703. 

(/)  8  Bac.  Abr.  50S.    Sid.  963. 

ig)  1  Hale  80.  ,3  Bac  Abr.  591. 

(A)  1  Hale  SI. 

(0  4  Bac.  Abr.  591.  Halt  SOS.  Co. 
Lit  857.  Add  see  1  Hawk.  P.  C.  c.  64. 
8.  85.  tbat  the  infant  ought  not  to  be 
imprisoned  because  be  shall  not  be 
subject  to  corporal  punishment  by 


force  of  the  general  words  of  anj 
statute  wherein  he  is  not  expressly - 
named. 

{k)  4  Bac.  Abr.  591.  Co.  Lit  357. 
1  Hawk.  P.  C.  c.  64.  s.  85. 

(/)  4  Bla.  Com.  SS. 

(m)  1  Hale  S7,  S8.  I  Hawk.  c.  I. 
s.  1.  note(l).  4Bla.C«m.S8.  A  par- 
don was  granted  to  an  infant  within 
the  age  of  seven  years,  who  was  in<- 
dieted  for  homicide ;  the  jury  having 
found  that  he  did  the  lactMbrehe 
was  seven  years  old.  1  HaleS7,  (edit 
1800)  note  (e). 
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of  the  rest  of  society ;  for  the  law  presumes  them  at  those  years 
to  be  dolt  capaces,  and  able  to  discern  between  good  and  evil,  and 
therefore  subjects  them  to  capital  punishments  as  much  as  if  they 
were  of  fall  age.(n)  But  during  the  interval  between  fourteen  years 
and  seven,  an  infant  shall  be  prim&  &cie  deemed  to  be  doli  inca- 
pax,  and  presumed  to  be  imacqnainted  with  ffuilt ;  yet  this  pre- 
sumption will  diminish  with  the  advance  of  the  offender's  years, 
and  will  depend  upon  the  particular  facts  and  circumstances  of  his 
case.  The  evidence  of  mdice,  however,  which  is  to  supply  age^ 
should  be  strong  and  clear  beyond  all  doubt  and  contradiction : 
but  if  it  appear  to  the  Court  and  jury  that  the  offender  was  doli  - 
capax^  and  could  discern  between  good  and  evil,  he  may  be  con- 
Ticted  and  suffer  death,  (o)  Thus,  it  is  said  that  an  infant  of  eight 
years  old  may  be  guilty  of  murder,  and  shall  be  hanged  for  it :  (p) 
and  where  an  infant  between  eight  and  nine  years  old  was  indicted, 
and  found  guilty  of  burning  two  bams,  and  it  appeared  upon  exa- 
mination that  he  had  malice,  revenge,  craft,  and  cunning,  he  had 
judgment  to  be  hanged,  and  was  executed  accordingly,  {q) 

An  infJEUit  of  the  a^e  of  nine  years,  having  killed  an  infant  of 
the  like  age,  confessed  the  felony ;  and,  upon  examihation,  it  was 
found  that  he  hid  the  blood  and  the  body.  The  justices  held  that 
he  ought  to  be  hanged ;  but  they  respited  the  execution  that  he 
mi^t  have  a  pardon,  (r)  Another  infant,  of  the  age  often  years^ 
who  had  kiUed  his  companion  and  hid  himself  was,  however, 
actually  hanged ;  upon  the  ground  that  it  appeared  by  his  hiding 
that  he  could  discern  between  good  and  evil ;  and  malitia  supplet 
iBtatem.{s)  And  a  girl  of  wirteen  was  burnt,  for  killing  her 
mistress.  (/) 

In  the  case  of  rape,  the  law  presumes  that  an  infant  under  the 
age  of  fourteen  years  is  unable  to  commit  the  crime ;  and  there- 
fore it  seems  he  cannot  be  guilty  of  it:  but  this  is  upon  the. 
ground  of  impotency  rather  than  the  want  of  discretion ;  for  he 
may  be  a  principal  in  the  second  degree,  as  aiding  and  assisting  in 
this  offence  as  well  as  in  other  felonies,  if  it  appear  by  sufficient 
circumstances  that  he  had  a  mischievous  discretion,  {u) 

The  following  is  an  important  case  as  ^to  the  capability  of  an . 
infant  of  ten  years  old  being  guilty  of  the  crime  of  murder ;  and 
as  to  the  expediency  of  visiting  such  an  offender  with  capital 
punishment. 

At  Bury  summer  assizes.  1748,  William  York,  a  boy  of  ten  CaMofmnrder 

(«)  Dr.  and  Stu.  c  26.    Co.  Lit.  79,  before  which  the  party  was  not  pre-  y***"  ^^ 

171,  247.    Dalt  476,  605.    1  Hale 85.  sumed  to  be  doli  capaz.    4.  IftfaniU^ 

SBac.  Abr.  581.  which  lasts  till  seven  years,   within 

(•)  1  Hale  85, 87.    4  Bla.  Com.  8S.  which  age  there  can  he  no  g^nilt  of  a 

The  civil  law,  as  to  capital  punish->  capital  offence.    1  Hale  17 — 19. 
meiits,    distinguished  the  ages  into         (p)  Dalt  Just.  c.  147. 
four  ranks : — 1.  Mlat  pubertaiU  ple^         {q)  Dean*s  case,  1  Hale 85,  note  («). 
iM,  which  is  eighteen  years.   8.  MUl9         (r)  1  Hale  87.  F.  Corone  57.  B.  G»- 

^vierftflit,or|w6^l««  generally,  whiqh  r^me  133. 

it  fourteen  Tears,  at  which  time  per^         («)  Spigumarscase,  1  Hale  86.  Fitc. 

sons  were  likewise  presumed  to  be  Rep.  Corone <t  1 18. 
doltcapaces.  3.  JBUt  puheriaU  pros-         (f)  Alice  de  Waldborongh's  case,  1 

intm;  but  in  this  the  Roman  lawyers  Hale  86. 
were  diTided,  aoiao  aisignioc  it  to  tea        (m)  1  Bale  630. 
yean  and  a  faalf»  plhm  t6  eleTeoi 
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years  of  age,  was  convicted,  before  Lord  Chief  Justice  Willes,  for 
the  murder  of  a  girl  of  about  five  years  of  age,  and  received  sen- 
tence of  death ;  but  the  Chief  Justice,  out  of  regard  to  the  tender 
years  of  the  prisoner,  respited  execution  till  he  should  have  an 
opportunity  of  taking  the  opinion  of  the  rest  of  the  judges,  whether 
it  was  proper  to  execute  him  or  not,  upon  the  special  circum- 
stances of  the  case ;  which  he  reported  to  the  judges  at  Serjeants* 
Inn  in  Michaelmas  Term  following. 

The  boy  and  girl  were  parish  children,  put  under  the  care  of  a 
parishioner,  at  whose  house  they  were  lodged  and  maintained. 
On  the  day  the  murder  happened,  the  man  of  the  house  and  his 
wife  went  out  to  their  work  early  in  the  morning,  and  left  the 
children  in  bed  together.  When  they  returned  from  work,  the 
girl  was  missing ;  and  the  boy,  being  asked  what  was  become  of 
her,  answered  that  he  had  helped  her  up  and  put  on  her  clothes, 
and  that  she  was  gone  he  knew  not  whither.  Upon  this,  strict 
search  was  made  in  the  ditches  and  pools  of  water  near  the  house, 
-from  an  apprehension  that  the  child  might  have  fallen  into  the 
water.  During  this  search,  the  man,  uncler  whose  care  the  children 
were,  observed  that  a  heap  of  dung  near  the  house  had  been  newly 
turned  up ;  and,  upon  removing  the  upper  part  of  the  heap,  he 
found  the  body  of  the  child  about  a  foot's  depth  under  the  surface, 
cut  and  mangled  in  a  most  barbarous  and  horrid  manner.  Upon 
this  discovery,  the  boy,  who  was  the  only  person  capable  of  com- 
mitting the  fact,  that  was  left  at  home  with  the  child,  was  charged 
with  the  fact,  which  he  stiflBy  denied.  When  the  coroner's  jury 
met,  the  boy  was  again  charged,  but  persisted  still  to  deny  the 
fact.  At  length,  being  closely  interrogated,  he  fell  to  crying,  and 
said  he  would  tell  the  whole  truth.  He  then  said  that  the  child 
had  been  used  to  foul  herself  in  bed ;  that  she  did  so  that  morning, 
(which  was  not  true,  for  the  bed  was  searched  and  found  to  be 
clean,)  that  thereupon  he  took  her  out  of  the  bed  and  carried  her 
to  the  dung-heap,  and  with  a  large  knife,  which  he  found  about 
the  house,  cut  her  in  the  manner  the  body  appeared  to  be  mangled, 
and  buried  her  in  the  dung-heap ;  placing  the  dung  and  straw  that 
was  bloody  under  the  body,  and  covering  it  up  with  what  was 
clean ;  and  having  so  done,  he  got  water  and  washed  himself  as 
clean  as  he  could.  The  boy  was  the  next  morning  t;arried  before 
a  neighbouring  justice  of  the  peace,  before  whom  he  repeated  his 
confession,  with  all  the  circumstances  he  had  related  to  the  coroner 
and  his  jury.  The  justice  of  the  peace  very  prudently  deferred 
proceeding  to  a  commitment,  until  the  boy  snould  have  an  oppor- 
tunit;^  of  recollecting  himself.  Accordingly  he  warned  him  of  the 
danger  he  was  in  if  he  should  be  thought  guilty  of  the  fact  he  stood 
charged  with,  and  admonished  him  not  to  wrong  himself:  and 
then  ordered  him  into  a  room  where  none  of  the  crowd  that 
attended  should  have  access  to  him.  When  the  boy  had  been 
some  hours  in  this  room,  where  victuals  and  drink  were  provided 
for  him,  he  was  brought  a  second  time  before  the  justice,  and  then 
he  repeated  his  former  confession : — upon  which  he  was  committed 
to  gaol. 

^  On  the  trial,  evidence  was  given  of  the  declarations  before  men- 
tioned to  have  been  made  before  the  coroner  and  his  jury,  and 
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before  the  justice  of  the  peace ;'  and  of  many  declarations  to  the 
same  putpose  which  the  boy  made  to  other  people  after  he  came 
to  gaol,  and  even  down  to  the  day  of  his  trial ;  for  he  constantly 
told  the  same  story  in  substance,  commonly  adding  that  the  devil 
put  him  upon  committing  the  fact.  Upon  this  evidence,  with  some 
other  circumstances  tending  to  corroborate  the  confessions,  he  was 
convicted. 

Upon  this  report  of  .the  chief  justice,  the  judges,  having  taken 
time  to  consider  of  it,  unanimously  agreed,  1.  That  the  declara- 
tions stated  in  the  report  were  evidence  proper  to  be  left  to  the 
jury.  2.  That,  supposing  the  boy  to  have  been  guilty  of  this  fact, 
there  were  so  many  circumstances  stated  in  the  report  which  were 
undoubtedly  tokens  of  what  Lord  Hale  calls  a  mischievous  discre- 
tionj  that  he  was  certainly  a  proper  subject  for  capital  punishment, 
and  ought  to  suffer;  for  it  would  be  of  very  dangerous  consequence 
to  have  it  thought  that  children  may  commit  such  atrocious  crimes 
,  with  impunity.  That  there  are  many  crimes  of  the  most  heinous 
nature,  such  as  (in  the  present  case)  Uie  murder  of  young  children, 
poisoning  parents  or  masters,  burning  houses,  &c.  which  children 
are  very  capable  of  committing ;  and  which  they  may  in  some  cir- 
cumstances be  under  strong  temptations  to  commit;  ai^d  therefore 
though  the  talcing  away  the  life  of  a  boy  of  ten  years  old  might 
savour  of  cruelty,  yet,  as  the  example  of  that  boy's  punishment 
might  be  a  means  of  deterring  other  children  from  the  like  offences, 
and  as  the  sparing  the  boy,  merely  on  account  of  his  age,  would 
probably  have  a  quitef  contrary  tendency ;  in  justice  to  the  public, 
the  law  ought  to  take  its  course ;  unless  there  remained  any  doubt 
touching  his  guilt.  In  this  general  principle  all  the  judges  con- 
curred :  but  two  or  three  of  them,  out  of  great  tenderness  and 
caution,  advised  the  chief  justice  to  send  another  reprieve  for  the 
prisoner ;  suggesting  that  it  might  possibly  appear,  on  farther  in- 
quiry, that  the  boy  had  taken  this  matter  upon  himself  at  the 
instigation  of  some  person  or  other,  who  hoped  by  this  artifice  to 
screen  the  real  offender  from  justice. 

Accordingly  the  chief  justice  granted  one  or  two  more  reprieves; 
and  desired  the  justice  of  the  peace  who  took  the  boy's  examina- 
tion, and  also  some  other  persons,  in  whose  prudence  he  could 
confide,  to  make  the  strictest  inquiry  they  could  into  the  afiair,  and 
report  to  him.  At  length  he,  receiving  no  farther  light,  deter- 
mined to  send  no  more  reprieves,  and  to  leave  the  prisoner  to  the 
justice  of  the  law  at  the  expiration  of  the  last ;  but,  before  the 
expiration  of  that  reprieve,  execution  was  respited  till  further 
order,  by  warrant  from  one  of  the  secretaries  of  state  :  and  at  the 
summer  assizes,  1757^  the  prisoner  had  the  benefit  of  His  Majesty's 
pardon,  upon  condition  of  his  entering  immediately  into  the  sea 
service  {w) 

It  is  said  that  an  act  making  a  new  felony  does  not  extend  to  |^^  ^*Lnd" 
an  infant  under  the  age  of  discretion,  namely,  fourteen  years  old;  (jr)  ^  cases  of 
and  that  general  statutes  which  give  corporal  punishment  are  not  iufancy. 
to  extend  to  infants ;  and  that,  therefore,  if  an  infant  be  convicted  • 
in  ravishment  of  ward,  he  shall  not  be  imprisoned,  though  the 

(«)  York*5  case,  Fost.  70,  et  ^pqu.        case,  Plowd.  Com.  465.  a.    And  see 
(jr)  1  Hale  700.    Byston  and  Siud^s      1  Hale  81,  2%  Bac.  Ab.  Infancy  (H), 
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statute  of  Merton^  c.  6.  be  general  in  that  case,  (y)  But  tliis  mast 
be  understood,  where  the  corporal  punishment  is^  as  it  were,  but 
collateral  to  the  offence,  and  not  the  direct  intention  of  the  pro- 
ceeding against  the  infieunt  for  his  misdemeanour ;  in  many  cases 
of  which  kind  the  infant  under  the  age  of  twenty-one  diall  be 
spared,  though  possibly  the  pimishment  be  enacted  by  parliament,  (z) 
But  where  a  fact  is  made  felony  or  treason,  it  extends  as  well  to 
infants,  if  above  fourteen  years,  as  to  others.  And  this  appears  by 
several  acts  of  parliament,  as  by  1  Jac.  I.  c.  2.  of  felony  for  mar- 
rjdni?  two  wives,  m  which  there  is  a  special  exception  of  marriages 
within  the  age  of  consent,  which  in  females  is  twelve,  in  males 
fourteen  years ;  so  that  if  the  marriage  were  above  the  age  of  con- 
sent, though  within  the  age  of  twenty-one  years,  it  is  not  exempted 
from  the  penalty.  So  by  the  statute  21  Hen.  8.  c.  7*9  concerning 
felony  by  servants  that  embezzle  their  master's  goods  delivered  to 
them,  there  is  a  special  provision  that  it  shall  not  es^nd  to  ser- 
vants under  the  age  of  eighteen  years,  who  certainly  had  been 
within  the  penalty,  if  above  the  age  of  discretion,  namely,  fourteen 
years,  though  under  eighteen  years,  imless  there  had  been  a  special 
provision  to  exclude  them.  And  so  by  the  12  Anne,  c.  7-  (by 
which  it  is  made  felony  without  benefit  of  clergy  to  steid  goods  to 
the  value  of  40s,  out  of  a  house,  though  the  house  be  not  broken 
open)  where  apprentices  who  shall  rob  their  masters  are  excepted 
out  of  the  act.  (a) 
Of  delaying  In  many  cases  of  crimes  committed  by  infants,  the  judges  will 

execQtioa         i,^  prudence  respite  the  execution  in  order  to  get  a  pardon :  and  it 
U  c^^t^.      i^  ^^^  ^^^  ^  ^^  infant  apparently  wanting  discretion  be  indicted 

and  found  guilty  of  felony,  the  justices  themselves  may  dismiss  him 
without  a  pardon,  {b)  out  this  authority  to  dismiss  him,  must  be 
understood  of  a  reprieve  before  judgment ;  or  of  a  case  where  the 
jury  find  the  prisoner  within  the  age  of  seven  years,  or  not  of  suffi- 
cient discretion  to  judge  between  good  and  evil,  (c) 
Of  persons  II.  It  has  been  considered,  that  there  are  four  kinds  of  persons 

non  eompot      ^{^^  ^j^y  y^^  g^jj  ^  ]y^  ^^^  compos.    1.  An  idiot.    2.  One  made 

non  compos  by  sickness.  3.  A  lunatic.  4.  One  that  is  drunk,  (d) 
But  it  should  be  observed,  that  every  person  at  the  age  of  discre- 
tion is  presumed  sane  unless  the  contrary  is  proved:  and  if  a 
lunatic  has  lucid  intervals,  the  law  presumes  the  o£knce  of  such 
person  to  have  been  committed  in  a  lucid  interval,. unless  it  appears 
to  have  been  committed  in  the  time  of  his  distemper,  (e) 
Idiou,  An  idiot  is  a  fool  or  madman  from  his  nativity,  and  6ne  who 

never  has  any  lucid  intervals :  and  such  an  one  is  described  as  a 
person  that  cannot  number  twenty,  tell  the  days  of  the  week,  does 
not  know  his  father  or  mother,  his  own  age,  &c. :  but  these  are 
mentioned  as  instances  only;  for  whether  idiot  or  not  is  a  question 

Qf)  IBac.  Abr.  Infancy  (H).  ^lowd*  •  an  infant  c^nr^ltfif  by  a  junr,  the  judge 

864.    1  Hale  21.  would  take  upon  bimselt  to  dismiss 

(s)  Bac.  Abr.  Infancy  (H).    1  Hale  him.    It  is  submitted  that  the  re^lar 

1t\ .  course  would  be  to  respite  eieculioa, 

(«)  Bac.  Abr.  Infancy  (H).    Co.  Lit  And  recommend  the  prisoner  for  » 

147.     1  Hale  21,  28.  pardon. 

(»)  35  Hen.  VI.  1 1  and  19.  (d)  Co.  Lit.  247.    Beverley's  case, 

(<;)  1  Hale  27.     1  Hawk.  P.  C.  c.  1.  4  Co.  124. 

s.  8.    And  Qu.  Whether  in  any  case  of  (e)  1  Bale  S3,  84. 
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of  fact  tot  the  Jury,  (e)  One  who  is  surdus  et  mutus  d  nativitate 
18  in  presumption  of  law  an  idiot,  and  the  rather  because  he  has  no 
poBsihility  to  understand  what  is  forbidden  by  law  to  be  done,  or 
under  what  penalties :  but  if  it  appear  that  be  has  the  use  of  under- 
standing, which  many  of  that  conoition  discover  by  signs,  to  a  very 
great  measure,  then  he  may  be  tried,  and  suff^  judgment  and 
execution;  though  great  caution  shoiild  be  used  in  such  a  pro- 
ceeding. (/) 

A  person  made  rum  compos  mentis  by  luckness,  or,  as  it  has  been  Non  compos 
Bometimes  expressed,  a  person  afiBicted  with  dementia  aecidentalis  ^'c^gf^™ 
tml  adventiiiay  is  excused  in  criminal  cases  from  such  acts  as  are 
committed  while  under  the  influence  of  his  disorder,  (g)  Several 
causes  have  been  assigned  for  this  disorder ;  such  as  the  distemper 
of  the  humours  of  the  body;  the  violence  of  a  disease,  as  fever  or 
palsy;  or  the  concussion  or  hurt  of  the  brain :  and,  as  it  is  more 
or  less  violent,  it  is  distinguishable  in  kind  or  degree,  from  a  par«^ 
ticular  demeniiay  in  respect  of  some  particular  matters,  to  a  total 
alienation  of  the  mind,  or  complete  niadness.  (A) 

A  lunatic  is  one  labouring  also  under  a  species  of  the  dementia  Lunatics. 
aecidentaUs  vel  adventitia,  but  distinguishable  in  this,  that  he  is 
afflicted  by  his  disorder  only  at  certain  periods  and  vicissitudes ; 
having  intervals  of  reason.  Such  a  person  during  his  frenzy  is 
entitled  to  the  same  indulgence  as  to  his  acts,  and  stands  in  the 
same  degree  with  one  whose  disorder  is  fixed  and  permanent,  (t) 
The  name  of  lunacy  was  taken  from  the  influence  which  the  moon 
was  supposed  to  have  in  all  disorders  of  the  brain ;  a  notion  which 
has  been  exploded  by  the  sounder  philosojAy  of  modem  times. 

With  respect  to  a  person  non  compos  mentis  from  drunkenness,  Persons  drank, 
a  species  of  madness  which  has  been  termed  dementia  ttffectataj  it 
is  a  settled  rule,  that  if  the  drunkenness  be  voluntary,  it  cannot  ex- 
cuse a  man  from  the  commission  of  any  crime,  {k)  but  on  the  con- 
trary must  be  considered  as  an  aggravation  of  whatever  he  does 

(0)  Bac.  Abr.  Idiots,  &c.  (A.)    Dy.  right  snd  wrooj^.    In  Steel's  case,  1 

95.  Moor,  4.  pi.  18.  Bro.  Idiot  1.  F.  Leach -461,  a  prisoner  who  could  not 

N.  &  8S3.  hear,  and  could  not  be  prevailed  upon  * 

if)  I  Hale  34.    And  see  the  note  to  plead,  iras  found  mute  b^  the  visit- 
(o\  where  it  is  said  that  according  to  ation  of  Qod,  and  then  tried,  found 
48  Assis.  pi.  30,  and  8  Hen.  IV.  2,  if  a  guilty,  and  sentenced  to  be  trans- 
prisoner  stands  mute,  it  shall  be  in-  ported.    And  in  Jones's  case,  1  Leach 
quired  whether  it  be  wilful,  6r  by  the  102.  where  the  prisoner  (who  was  in- 
set of  God)  firom  whence  Croropton  dieted  on  12  Anne,  c.  7.  for  stealing 
infers  that  if  it  be  by  the  act  of  God,  in  a  dwelling  house)  on  being  put  to 
the  party  shall  not  suffer.'   Crompt  the  bar  appeared  to  be  deaf  and  dumb,  * 
Just  29,  a.    But  if  one  who  is  both  and  the  jury  found  a  verdict,  "  Mute 
deaf  and  dnmb,  may  discover  by  signs  '*  by  the  visitation  of  God  ;'*  after 
that  be  hath  the  use  of  anderstandingt  which  a  woman  was  examined  upon 
moch  more  may  one  who  is  only  her  oath,  to  the  fact  of  her  being  able 
dumb,  and  consequently  such  a  one  to  make  him  Understand  what  others 
may  be  gnilty  of  felony  \  $ed  qwere  said,  which  she  said  she  could  do  by 
how  he  sfisll  lie  arraigned.    It  may  be  means  of  si^gns,  such  prisoner  was  ar- 
obaerved,  that  from  &e  humane  ezer-  raigned,  tried,  and  convicted  of  the 
tions  of  many  ingenious  and  able  per-  simple  larceny, 
sons,  and  from  the  extensive  chari-         (g)  1  Hale  30.    3  Bac.  Abr.  526. 
table  institutions  for  the  instruction         (h)  I  Hale  30. 
of  the  deaf  and  dumb,  many  of  those         (i)  4  Co.  125.  Co.  Lit.  247.  1  Hale  31. 
Hnibrtaiiate  people  have  at  the  pre-         (k)  Co.  Lit  247.     1  Hale  32*    1 
sent  day  a  very  perfect  knowledge  of  Hawk.  P.  C.  c.  1.  s.  6. 
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Idiocy  and 
lunacy  are 
the  prevailing 
distinctions. 


Difficulty  of 
the  subject. 


Cases. 


amlsB.  (/)  Yet  if  a  person,  by  the  unskilfulnesd  of  his  physician, 
or  by  the  contrivance  of  his  enemies,  eat  or  drink  such  a  thing  as 
causes  frenzy,  this  puts  him  in  the  same  condition  with  any  odier 
frenzy,  and  equally  excuses  him ;  also,  if  by  one  or  more  such  prac« 
tices  an  habitual  or  fixed  frenzy  be  caused,  though  this  madness 
was  contracted  by  the  vice  and  will  pf  the  party,  yet  the  habitual 
and  fixed  firenzy  caused  thereby  puts  the  man  in  the  same  condi- 
tion as  if  it  were  contracted  at  first  involuntarily,  {m)  And,  though 
voluntary  drunkenness  cannot  excuse  firom  the  commission  of 
crime,  yet  where,  as  upon  a  charge  of  murder,  the  material  ques- 
tion is,  whether  an  act  was  premeditated  or  done  only  with  sudden 
heat  and  impulse,  the  fact  of  the  party  being  intoxicated  has  been 
hOlden  to  be  a  circumstance  proper  to  be  taken  into  considera- 
tion. («) 

But  though  this  subject  of  non  compos  mentis  may  be  spun  out 
to  a  greater  length,  and  branched  into  several  kinds  and  degrees, 
yet  it  appears  that  the  prevailing  distinction  herein  in  law  is  be- 
tween idiocy  and  lunacy  ;  the  first,  a  fatuity  d  nativitatCy  or  de- 
mentia naturalisy  which  excuses  the  party  as  to  his  acts;  the 
other,  accidental  or  adventitious  madness,  which,  whether  perma« 
nent  and  fixed,  or  with  lucid  intervals,  goes  under  the  name  of 
lunacy y  and  excuses  equally  with  idiocy  as  to  acts  done  during  the 
firenzy.  (o) 

The  great  difficulty  in  cases  of  this  kind  is  to  determine  where 
a  person  shall  be  said  to  be  so  far  deprived  of  his  sense  and  me- 
mory as  not  to  have  any  of  his  actions  imputed  to  him ;  or  where, 
notwithstanding  some  defects  of  this  kind,  he  still  appears  to  have 
60  much  reason  and  understanding  as  will  make  him  accountable 
for  his  actions.  Lord  Hale,  speaking  of  partial  insanity,  says,  that 
it  is  the  condition  of  very  many,  especially  melancholy  persons, 
who  for  the  most  part  discover  their  defect  in  excessive  fears  and 
griefs,  and  yet  are  not  wholly  destitute  of  the  use  of  reason ;  and 
that  this  partial  insanity  seems  not  to  excuse  them  in  the  commit- 
ting of  any  capital  offence.  And  he  says  further,  ^'Doubtless  most 
'^  persons  that  are  felons  of  themselves  and  others  are  under  a 
*^  degree  of  partial  insanity  when  they  commit  these  ofiences :  it 
'^  is  very  difficult  to  define  the  invisible  line  that  divides  perfect 
^^  and  partial  insanity ;  but  it  must  rest  upon  circumstances  duly 
^'  to  be  weighed  and  considered  both  by  the  judge  and  jury,  lest  on 
'^  the  one  side  there  be  a  kind  of  inhumanity  towards  the  defects  of 
''  human  nature,  or,  on  the  other  side,  too  great  an  indulgence 
'^  given  to  great  crimes."  And  he  concludes  by  saying,  ''the  best 
''  measure  1  can  think  of  is  this:  such  a  person  as,  labouring  under 

melancholy  distempers,  hath  yet  ordinarily  as  great  understanding 

as  ordinarily  a  child  of  fourteen  years  hath,  is  such  a  person  ass 

may  be  guilty  of  treason  or  felony.*'  (p) 

It  will  be  proper  to  mention  some  of  the  cases  which  have  been 
decided  upon  this  difficult  and  most  important  subject. 


it 


(( 


fC 


(I)  4  Blac.  Com.  86.  Plowd.  19.  Co. 
Lit  247.  Nam  omne  crimen  ebrietas 
incendit  et  detegit  And  see  also  Be- 
yerley^B  case,  4  Co.  185. 

{m)  1  Hale  38. 


(ft)  By  Holroyd,  J.  in  R€Zo.  Grind- 
ley,  fFarceiier  Sum.  Ass.  1819.  MS. 

(0)  Bac.  Abr.  Idiots,  &c.  (A.)  4  Co« 
185. 

(p)  1  Hale  SO. 


CHAP.  1.3      committing  Crimes. — Lunacy,  %c.  9 

In  the  case  of  Lard  Ferrers^  who  was  tried  before  the  House  of  Lo"^  Fcttcm's 
Lords  for  murder^  it  was  proved  that  his  lordship  was  occasionally  c"«^M'*rder. 
insane,  and  incapable  from  his  insanity  of  knowing  what  he  did,  or 
judging  of  the  consequences  of  his  actions.  But  the  murder  was 
deliberate ;  and  it  appeared  that  when  he  committed  the  crime  he 
had  capacity  sufficient  to  form  a  design  and  know  its  consequences. 
It  was  urged,  on  the  part  of  the  prosecution,  that  complete  posses- 
sion of  reason  was  imnecessary  to  warrant  the  judgment  of  the  law, 
and  that  it  was  sufficient  if  the  party  had  such  possession  of  reaspn 
as  enabled  him  to  comprehend  the  nature  of  his  actions,  and  dis* 
criminate  between  moral  good  and  evil.  And  he  was  found  guilty 
and  executed,  (p) 

In  Arnold's  case,  who  was  tried  at  Kingston,  before  Mr.  J.  Tracey,  Arnold's  case. 
for  maliciously  shooting  at  Lord  Onslow,  it  appeared  clearly  that  Lwd^OnBiow! 
the  prisoner  was,  to  a  certain  extent,  deranged,  and  that  he  had 
greatly  misconceived  the  conduct  of  Lord  Onslow ;  but  it  also  ap- 
peared that  he  had  formed  a  regular  design,  and  prepared  the  proper 
means  for  carrying  it  into  e£Eect.  Mr.  Justice  Tracey  left  the  case 
to  the  jury,  observing  that  where  a  person  has  committed  a  great 
ofience,.  the  exemption  of  insanity  must  be  very  clearly  made  out 
before  it  is  allowed ;  that  it  is  not  every  kind  of  idle  and  frantic 
humour  of  a  man,  or  something  unaccountable  in  his  actions^ 
which  will  shew  him  to  be  such  a  madman  as  is  to  be  exempted 
from  punishment ;  but  that  where  a  man  is  totally  deprived  of  his 
understanding  and  memory,  and  does  not  know  what  he  is  doing, 
any  more  than  an  infant,  a  brute,  or  a  wild  beast,  he  will  properly 
be  exempted  from  justice  or  the  punishment  of  the  law.  (q) 

In  Parker's  case,  who  was  indicted  for  aiding  the  king's  ene-  Parker's  cage. 
mies,  by  enterinir  into  the  French  service  in  time  of  war  between  — -AijUngthe 

T-*-!-!.  iii»  i»i  1   king  s  enemies 

11  ranee  and  this  country,  the  defence  of  the  pnsoner  was  rested  by  entering 
upon  the  ground  of  insanity ;  and  a  witness  on  his  behalf  stated,  into  the  French 
that  his  general  character  from  a  child  was  that  of  a  person  of  very  •^'^ce* 
weak  intellects;  so  weak  that  it  excited  surprise  in  the  neighbour- 
hood when  he  was  accepted  for  a  soldier.  But  the  evidence  for  the 
prosecution  had  shewn  the  act  to  have  been  done  with  considerable 
deliberation  and  possesion  of  reason ;  and  that  the  prisoner,  who 
was  a  marine,  having  been  captured  by  the  French  and  carried  into 
the  isle  of  France,  liter  a  confinement  of  about  six  weeks,  entered 
voluntarily  into  the  French  service,  and  stated  to  a  captive  com- 
rade that  it  was  much  more  agreeable  to  be  at  liberty  and  have 
plenty  of  money  than  remain  confined  in  a  dungeon.  The  Attorney 
General  replied  to  this  defence  of  insanity,  that  before  it  could 
have  any  weight  in  rebutting  a  charge  so  clearly  made  out,  the 
jury  must  be  properly  satisfied  that  at  the  time  when  the  crime 
was  committed  the  prisoner  did  not  really  know  right  from  wrong. 
And  the  jury,  after  hearing  the  evidence  summed  up,  without  hesi- 
tation pronounced  the  prisoner  guilty,  (r) 

ip)  Lord  Ferrers*s  case,  1 9  St.  Tri.  and  was  confided  in  prison  thirty  years, 

<by  Bowel],)  947.  till  he  died. 

(f )  Arnold's  case,  MS.  Collison  on  (r)  Parker's  case,  tried  by  a  special 

Lunacy,  475.    8  St  Tri.  317.     16  St.  commission,    in    Horseroon^er-lane, 

Tri.Cby  Howell,)  764,  765.    The  jury  1 1th  of  February,  1812,  for  high  trca- 

found  the  pnsoner  guilty ;   but  at  son,  Collis.  477. 
Ld.  ObsIow's  request  be  was- reprieved ; 
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Baler's  ou^  Thomas  Bowler  was  tried  at  the  Old  Bailey  on  the  2d  July, 
irperaonand  1812,  for  shootuig  at  and  wounding  William  Burrowes.  The  de- 
woundiDg  him.  fence  set  up  for  the  prisoner  w^?  insanity  occasioned  by  epilepsy; 

and  it  was  deposed,  by  the  prisoner's  housekeeper,  that  he  was 
seized  with  an  epileptic  fit  on  tl^e  9th  July,  181 1,  and  was  brought 
home  apparently  lifeless,  since  which  time  she  had  percdved  a 
'  ffreat  alteration  in  his  conduct  and  demeanour;  that  he  would 

frequently  rise  at  nine  o'clock  in  the  morning,  eat  his  meat  almost 
raw,  and  lie  on  the  grass  exposed  to  the  rain ;  and  that  his  spirits 
were  so  dejected  that  it  was  necessary  to  watch  him,  lest  he  should 
destroy  himself.  Mr.  Warburton,  the  keeper  of  a  lunatic  asylum, 
deposed,  that  it  was  characteristic  of  insanity  occasioned  by  epi- 
lepsy for  the  patient  to  imbibe  violent  antipathies  against  particular 
individuals,  even  his  dearest  friends,  and  to  have  a  desire  of  taking 
'  veng^ce  upon  them  from  causes  wholly  imaginarv,  which  no  per« 
suasion  could  remove,  and  that  yet  the  patient  might  be  rational 
and  collected  upon  every  other  subject.  He  had  no  doubt  of  the 
insanity  of  the  prisoner,  and  said  he  could  not  be  deceived  by  as* 
sumed  i^pearances.  A  commission  of  lunacy  was  also  produced, 
dated  the  17th  of  June,  1812,  and  an  inquisition  taken  upon  it, 
whereby  the  prisoner  was  found  insane,  and  to  have  been  so  from 
the  30th  of  March  last,  {s) 

Mr.  Justice  Le  Blanc,  after  summing  up  the  evidence,  concluded 
by  observing  to  the  jury,  that  it  was  for  them  to  determine  whe- 
ther the  prisoner,  when  he  committed  the  ofience  with  which  he 
stood  charged,  was  incapable  of  distinguishing  right  from  wrong, 
or  under  the  influence  ot  any  illusion  in  respect  of  the  prosecutor 
which  rendered  his  mind  at  the  moment  insensible  of  the  nature  of 
the  act  he  was  about  to  commit ;  since  in  that  case  he  would  not 
be  legally  responsible  for  his  conduct.  On  the  other  hand,  provided 
they  should  be  of  opinion  that  when  he  committed  the  omnce  he 
was  capable  of  distinguishing  right  from  wrong,  and  not  under  the 
influence  of  such  an  illusion  as  disabled  him  from  discerning  that 
he  was  doing  a  wrong  act,  he  would  be  amenable  to  the  justice  of 
his  country,  and  guilty  in  the  eye  of  the  law.  The  jury,  after  con- 
siderable deliberation,  pronounced  the  prisoner  guilty.  (/) 
BeUiagiuuii's  In  Bellingham's  case,  who  was  tried  for  the  murder  of  Mr.  Per- 
eaM.— Murder,  ceval,  a  part  of  the  prisoner's  defence,  not  urged  by  himself  but  by 

his  counsel,  was  insanity ;  and  upon  this  part  of  the  case  M«n»- 
field.  Chief  Justice,  is  reported  to  have  stated  to  the  jury,  that  in 
order  to  support  such  a  defence  it  ought  to  be  proved  by  die  most 
distinct  and  unquestionable  evidence  that  the  prisoner  was  incapable 
of  judging  between  right  and  wrong;  that  in  fact  it  must  be  proved 
beyond  all  doubt,  that  at  the  time  he  committed  the  atrocious  act 
with  which  he  stood  charged,  he  did  not  consider  that  murder  was 
a  crime  against  the  laws  of  God  and  nature;  and  that  there  was  no 
other  proof  of  insanity  which  would  excuse  murder,  or  any  other 
crime*  That  in  the  species  of  madness  called  lunacy,  where  per- 
sons are  subject  to  temporary  paroxysms,  in  which  tney  are  giulty 
of  acts  of  extravagance,  such  persons  committing  crimes  when  they 

(t)  The  report  of  this  case,  in  Col-      W.  Burrowes. 
lison  on  Lunacy,  673,  does  not  state         (f)  Bowler*s  case.  Old  Bailey,  Sd 
the  day  on  which  the  prisoner  shot  at     July,  1S18,  CoUis.  S78»in  the  oote. 


€H4F^  i«3     cmnmitting  Crimes. — Lunaty,  ^e*  U 

are  not  affected  by  the  malady  would  be,  to  all  int^ta  and  pur- 
poaes,  amenable  to  juatice ;  and  that  so  long  as  they  could  distin- 
guish good  from  evu  they  would  be  answerable  for  their  conduct. 
And  ihat  in  the  species  of  insanity  in  which  the  patient  fancies  the 
existence  of  injury,  and  seeks  an  opportunity  of  gratifying  revenge 
by  some  hostile  act,  if  such  a  person  be  capable  in  other  respects 
of  distinguishing  right  from  wrong,  there  would  be  no  excuse  for 
any  act  of  atrocity  which  he  might  commit  under  this  description 
of  derangement,  (u) 

James  Hadfield  was  tried  in  the  Court  of  King's  Bench,  in  tiie  ^^^""^ 
year  1800,  on  an  indictment  for  high  treason  in  shooting  at  the  the  king?^  * 
king,  in  I>niry-lane  theatre  5  and  the  defence  made  for  the  prisoner 
was  insanity.  It  was  proved  that  he  had  been  a  private  soldier  in 
a  dragoon  regiment,  and  in  the  year  1793  received  many  severe  * 
wounds  in  battie,  near  lisle,  which  had  caused  partial  derange- 
ment of  mind,  and  he  had  been  dismissed  from  the  army  on  account 
of  insanity.  Since  his  return  to  this  country  he  had  been  annually 
out  of  his  mind  from  the  beginning  of  spring  to  the  end  of  the  dog- 
days,  and  had  been  under  confinement  as  a  lunatic.  When  af-* 
fected  by  his  disorder,  he  ima^ned  himself  to  hold  intercourse 
with  God ;  sometimes  called  hunself  God,  or  Jesus  Christ,  and 
used  other  expressions  of  the  most  irreligious  and  blasphemous 
kind ;  and  also  committed  acts  of  the  greatest  extravagance ;  but 
at  other  times  he  appeared  to  be  rational,  and  discovered  no  symptom 
of  mental  incapacity  or  disorder.  On  the  11th  of  May  preceding 
his  commission  of  the  act  in  question  his  mind  was  very  much  dis- 
ordered, and  he  used  many  blasphemous  expressions.  At  one  or 
two  o'dock  on  the  following  morning,  he  suddenly  jumped  out  of 
bed,  and  alluding  to  his  child,  a  boy  of  eight  months  old,  of  whom 
he  was  usually  remarkably  fond,  said  he  was  about  to  dash  his 
brains  out  against  the  bed  post,  and  that  God  had  ordered  him  to 
do  so ;  and  upon  his  wife  screaming,  and  his  friends  coming  in,  he 
ran  into  a  cupboard  and  declared  he  would  lie  there,  it  should  be 
hia  bed,  and  Grod  had  said  so ;  and  when  doing  this,  having  overset 
some  water,  he  said  he  had  lost  a  great  deal  of  blood.  On  the  same 
and  the  following  day  he  used  many  incoherent  and  blasphemous 
expressions.  On  the  morning  of  the  15th  of  May  he  seemed  worse, 
said  that  he  had  seen  God  in  the  night,  that  the' coach  was  waiting, 
and  that  he  had  been  to  dine  with  the  king.  He  spoke  very  highly 
of  the  king,  the  royal  family,  and  particuliurly  of  the  Duke  of  York. 
He  then  went  to  his  master's  workshop,  whence  he  returned  to 
dinner  at  two,  but  said  that  he  stood  in  no  need  of  meat,  and  could 
live  without  it.  He  asked  for  tea  between  three  and  four  o'clock, 
and  talked  of  being  made  a  memBer  of  the  society  of  odd  fellows ; 
and,  after  repeating  his  irreligious  expressions,  wentoutandr^ured 
to  the  theatre.  On  the  part  of  the  Grown,  it  was  proved  that  he 
had  sat  in  his  place  in  the  theatre  nearly  three  quarters  of  an  hour 
before  the  king  entered ;  that  at  the  moment  when  the  audience 
lose^  on  His  Miyesty's  entering  his  box,  he  got  up  above  the  rest, 
and  presenting  a  pistol  loaded  with  slugs,  fired  it  at  the  king's 
person,  and  then  let  it  drop ;  and  when  he  fired  his  situation  ap- 
peared favourable  for  taking  aim,  for  he  was  standing  upon  the 

(a)  BeUiDgham's  case.  Old  Bailey,  15th  Maj,  ISIS*  Goliis.  Addend.  696. 
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second  Beat  from  the  orchestra  in  the  pit ;  and  h^  took  a  delibenite 
aim^  by  looking  down  the  barrel^  as  a  man  usually  does  when 
taking  aim.  On  his  apprehension^  amongst  other  expressions,  he 
said  that  ^^  he  knew  perfectly  well  his  life  was  forfeited ;  that  he  was 
*^  tired  of  life,  and  regretted  nothing  but  the  fate  of  a  woman 
^^  who  was  his  wife,  and  would  be  his  wife  a  few  days  longer,  he 
"  supposed."  These  words  he  spoke  calmly,  and  without  any  ap- 
parent derangement ;  and  with  equal  calmness  repeated  that  he 
was  tired  of  life,  and  said  that  ^^  his  plan  was  to  get  rid  of  it  by 
^^  other  means ;  he  did  not  intend  any  thing  against  the  life  of  the 
*^  king ;  he  knew  the  attempt  only  would  answer  his  purpose." 

The  counsel  for  the  prisoner,  (w)  in  his  very  able  address  to  the 
jury,  put  the  case  as  one  of  a  species  of  insanity  in  the  nature  of  a 
morbid  delusion  of  the  intellect,  and  admitted  that  it  was  neces- 
sary for  them  to  be  satisfied  that  the  act  in  question  was  the  imme- 
diate unqualified  offspring  of  the  disease.  And  Lord  Kenyon  held 
that  as  the  prisoner  was  deranged  immediately  before  the  offence 
was  committed,  it  was  improbable  that  he  had  recovered  his  senses 
in  the  interim ;  and  although,  were  they  to  run  into  nicety,  proof 
might  be  demanded  of  his  insanity  at  the  precise  moment  when  the 
act  was  committed ;  yet,  there  being  no  reason  for  believing  him  to 
have  been  at  that  period  a  rational  and  accountable  being,  he  ought 
to  be  acquitted,  {x) 

The  application  of  the  rules  and  principles  laid  down  in  these 
cases,  to  each  particular  case  as  it  tnay  arise,  will  necessarily  in 
many  instances  be  attended  with  difficulty ;  more  especially  with 
regard  to  the  true  interpretation  of  the  expressions  which  state 
that  the  prisoner,  in  order  to  be  a  proper  subject  of  exemption 
from  punishment  on  the  ground  of  insanity,  should  appear  to  have 
been  unable  ^*  to  distinguish  right  from  lorong"  or  to  discern 
*'  that  he  was  doing  a  wrong  act,'*  or  should  appear  to  have  been 
*'  totally  deprived  of  his  understanding  and  memory  ;"  as  even  in 
Hadfield's  case  his  expressions  when  apprehended,  that  ^'  he  was 
tired  of  life,"  that  "  he  wanted  to  get  rid  of  it,"  and  that  "  he  did 
not  intend  any  thing  against  the  life  of  the  king,  but  knew  that 
the  attempt  only  would  answer  his  purpose  ;"  seem  to  shew  that 
he  must  have  been  aware  that  he  was  doing  a  ufrong  act,  though 
the  degree  of  its  criminality  might  have  been  but  imperfectly 
presented  to  him,  through  the  morbid  delusion  by  which  his  senses 
and  understanding  were  affected.  But  it  is  clear  that  idle  and 
frantic  humours,  actions  occasionally  unaccountable  and  extraor- 
dinary, mere  dejection  of  spirits,  or  even  such  insanity  as  will 
sustain  a  commission  of  lunacy,  will  not  he  sufficient  to  exempt  a 
person  from  punishment  who  has  committed  a  criminal  act.  And 
it  seems  that  though  if  there  be  a  total  permanent  want  of  reason, 
or  if  there  be  a  total  temporary  want  of  it  when  the  offence  was 
committed,  the  prisoner  will  be  entitled  to  an  acquittal ;  yet,  if 
there  be  a  partial  degree  of  reason,  a  competent  use  of  it,  sufficient 
to  have  restrained  those  passions  which  produced  the  crime ;  it 


(to)  The  late  Lord  Erskine,  then  at 
the  bar.  . 

(jt)  Hadfield's  case,  Collis.  480.  The 
verdict  of  the  jury  was  *<  Not  Guiltj, 


**  it  appearing  to  us  that  he  was  under 
*'  the  influence  of  insanity,  when  th« 
*<  act  was  committed." 
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there  be  thought  and  design,  a  faculty  to  distinguish. the  nature 
of  actions,  to  discern  the  difference  between  moral  good  and  evil ; 
then,  upon  the  fact  of  the  offence  proved,  the  judgment  of  the  law 
must  take  place,  (y) 

If  a  man  in  his  sound  memory  commits  a  capital  offence,  and  Proceedings 
before  arraignment  for  it  he  becomes  mad,  he  ought  not  to  be  u^natlc  offend^ 
arraigned  for  it;  because  he  is  not  able  to  plead  to.it  with  that  en. 
advice  and  caution  that  he  ought.     And  if,  after  he  has  pleaded, 
the  prisoner  become  mad,  he  shall  not  be  tried ;  as  he  cannot  make 
his  defence.    If,  after  he  be  tried  and  found  guilty,  he  loses  his 
senses  before  judgment,  judgment  shall  not  be  pronoimced;  and 
if  after  judgment  he  becomes  of  nonsane  memory,  execution  shall 
be  stayed ;  for,  peradventure,  says  the  humanity  of  the  English 
law,   had  the  prisoner  been  of  sound  memory,  he  might  have 
alleged  something  in  stay  of  judgment  or  execution,  (s) 

And,  by  the  common  law,  if  it  be  doubtful  whether  a  criminal, 
who  at  his  trial  is  in  appearance  a  lunatic,  be  such  in  truth  or  not, 
the  fact  shall  be  investigated,  (a)  And  it  'appears  that  it  may  be 
tried  by  the  jury,  who  are  charged  to  try  the  indictment  (6)  by  an 
inquest  of  office  to  be  returned  by  the  sheriff  of  the  county  wherein 
the  court  sits  (c)  or,  being  a  collateral  issue^  the  fact  may  be  pleaded 
and  replied  to  ore  tenusy  and  a  venire  awarded  returnable  instantery 
in  the  nature  of  an  inquest  of  office,  {d)  And  if  it  be  fbimd  that 
the  party  only  feigns  himself  mad,  and  he  refuses  to  answer  or 
plead,  he  shall  be  dealt  with  as  one  who  stands  mute,  {e)       ^ 

But  in  case  a  person  in  a  phrenzy  happen  by  some  oversight,  or 
by  means  of  the  gaoler,  to  plead  to  his  indictment,  and  is  put 
upon  his  trial,  and  it  appears  to  the  Court  upon  his  trial  that  he 
is  mad,  the  judge  in  his  discretion  may  discharge  the  jury  of  him 
and  remit  him  to  gaol  to  be  tried  after  the  recovery  of  his  under- 
standing, especially  in  case  any  doubt  appear  upon  the  evidence 
touching  his  guilt,  and  this  infavorem  vita;  and  if  there  be  no 
••  colour  of  evidence  to  prove  him  guilty,  or  if  there  be  pregnant 
evidence  to  prove  his  insanity  at  the  time  of  the  fact  committed, 
then  upon  the  same  favour  of  life  and  liberty  it  is  fit  that  the  trial 
proceed  in  order  to  his  acquittal.  (/) 

By  a  recent  statute,  39  and  40  Geo.  3.  c.  94,  it  is  enacted  "  that  Diapoialof  per- 
"  in  all  cases  when  it  shall  be  given  in  evidence  upon  the  trial  of  JI^^^'^^^J^ 
^'  any  person  charged  with  treason,  murder,  or  felony,  that  such  insanity. 
^^  person  was  insane  at  the  time  of  the  commission  of  such  offence, 

and  such  person  shall  be  acquitted,  the  jury  shall  be  required  to 


€t 


(jf)  Per  Yorkc,  Solicitor-General, 
ID  Lord  Ferrer8*s  case,  19  Howell's  St 
Tri.  947,  948.  et  per  Lawrence,  J.  Rex 
r.  Allen,  Stafford  Lent  Assizes,  1807, 
MS.  And  see  also  upon  the  subject  of 
insanity.  Lord  Thurlow's  judgment  in 
the  Attorney-General  v,  Parnther,  3 
Br.  Cba.  Ca.  441. 

(z)  4  Bla.  Com.  S5.     1  Hale  34. 
.     (a)  1  Hawk.  P.  C.  c.  l.s.  4. 

{b)  3  Bac.  Abr.  528.  1  Hale  33,  35, 
36.    1  Hawk.  P.  C.  c.  1.  s.  4.  note  (5). 


(c)  1  Hawk.  P.  C.  c.  1.  s.  4.  1  And. 
107.  1  Sav.  50,  56.  1  Hale  35. 

(d)  Post  46.  Kel.  13.  1  Lev.  61. 
1  Sid.  72.  And  the  proceeding  by  in- 
quest ex  officio  is  recommended  in 
cases  of  importance,  doubt,  or  diffi- 
culty. 1  Hale  35.  Say.  56.  1  And. 
154.  See  1  Hawk.  P.  C.  c.  1.  s.  4. 
note  (5). 

(e)  1  Hawk.  P.  C.  c.  1<  s.  4. 

(/)  3  Bac.  Abr.  528.  1  Hale  35,36. 
per  Foster,  J.  18  St.  Tri.  41 1. 
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'^  find  specially  whether  8uoh  pernon  was  insane  at  the  time  of  the 

'^  commission  of  such  offence,  and  to  declare  whether  such  person 

**  was  acquitted  by  them  on  account  of  such  insanity ;  and  if  they 

*'  shall  find  that  such  person  was  insane  at  the  time  of  the  com- 

'^  mitting  such  offence,  the  court  before  whom  such  trial  shall  be 

^  had,  shall  order  such  person  to  be  kept  in  strict  custody,  in  such 

*<  place  and  in  such  manner  as  to  the  Court  shall  seem  fit,  tmtil 

^'  His  Majesty's  pleasure  shall  be  known ;  and  it  shall  thereupon 

^^  be  lawM  for  IBs  Majesty  to  give  such  order  for  the  safe  custody 

^^  of  such  person  during  his  pleasure,  in  such  place  and  in  such 

'^  manner  as  to  His  Majesty  shall  seem  fit/'  (a) 

Disposalof per-      And  by  the  second  section  of  the  same  statute  it  is  enacted, 

■OBI  found  in-   a  ^^^^  jf  n^y  person  indicted  for  any  ofience  shall  be  insane,  and 

^^ment  s       ^  Bhall  upon  arraij^ment  be  found  so  to  be  by  a  jury  lawfully  im- 

^'  pannelled  for  that  purpose,  so  that  such  person  cannot  be  tried 
Or> npontrial;  ^'  upon  such  indictment ;  or  if  upon  the  trial  of  any  person  so 

^^  indicted,  such  person  shall  appear  to  the  jury  charged  with  such 
^  indictment  to  be  insane,  it  shall  be  lawful  for  the  Court,  before 
'^  whom  any  such  person  shall  be  brought  to  be  arraigned  or  tried 
*'  as  aforesaid,  to  mrect  such*  finding  to  be  recorded,  and  thereupon 
*^  to  order  such  person  to  be  kept  in  strict  custody,  till  His  Ma- 
^^jesty's  pleasure  shall  be  known/'  And  it  is  further  enacted. 
Or,  upon  dit-  ft  that  if  any  person  charged  with  any  ofifence,  shall  be  brought 
ofnmHcnUoo!  **  hefore  any  court  to  be  discharged  for  want  of  prosecution,  and 

^^  such  person  shall  appear  to  be  insane,  it  shall  be  lawful  for  such 
^^  court  to  order  a  jury  to  be  impaneUed  to  tiy  the  sanity  of  such 
*^  person ;  and  if  the  jury  so  impanelled  shall  find  such  person  to 
'^  be  insane,  it  shall  be  lawful  for  such  court  to  order  such  person 
**  to  be  kept  in  strict  custody,  in  such  place  and  in  such  manner 
^^  as  to  sucn  court  shall  seem  fit,  until  His  Majesty's  pleasure  shall 
"  be  known."  (g^) 

This  section  extends  to  all  offences,  and  is  not  confined  like,  the 
first,  to  cases  of  treason,  murder,  and  felony.  The  prisoner  was 
indicted  for  assaulting  one  Elizabeth  Earl,  and  beating  her  with 
intent  to  murder  her.  The  jury  found  specially  that  he  was  insane 
at  the  time  of  committing  tiie  offence,  and  also  at  the  time  of  the 
trial,  and  dedared  that  they  acquitted  him  on  account  of  such 
insanity,  and  the  learned  Jvidge  ordered  him  to  be  kept  in  strict 
custody  till  His  Majesty's  pleasure  should  be  known«  But  a  doubt 
heing  suggested,  whether  the  Judge  had  authority  under  the  sta- 
tute to  tfdce  such  a  finding  and  make  such  an  order,  the  olBEence 
being  misdemeanor  only  and  not  felony,  the  point  was  submitted 
to  the  consideration  of  the  twelve  judges.  They  were  unanimously 
of  opinion  that  the  second  section  applies  to  all  cases,  though  only 
misdemeanors, — and  that  though  mere  insanity  at  the  time  of  the 

(a)  And  see  as  to  Ireland^  stat.  1  &  and  48  Geo.  8.  c.  96.  for  several  pro- 

9  Geo.  4.  c.  88.  s.  16.  Tisions  which  are  thereby  made  for 

({-)  The  third  seetion  of  the  statute  the  better  care  and  fnaintenance  off 

contains  a  provision  for  the  commit-  lunatics;  being  paupers  or  criminals 

ment  of  persons  as  dangerous  and  sns-  in  custody  unaer  89  and  40  Geo.  S. 

pected  to  be  insane.   And  see  17  G^o.  c  94.    As  to  such  cases  in  TnUmt  see 
S.  c  5.  as  to  the  restraint  and  removal   '  I  and  2  Geo.  4,  c.  88.  s.  17. 
of  lunatics  by  order  of  two  justices: 
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oflSenGe  would  not  have  warranted  the  order^  yet  an  insanity  found 
aft  llie  time  of  the  trial  did  warrant  it.  (A) 

The  56  Geo.  3.  c.  117^  reciting  that  it  was  e^iedient  that  pro*  Penonsbe- 
Tisioii  should  be  made  for  the  due  care  of  persons,  who  might,  after  f?^"*^  '^oune 
eoMMctUm  for  any  criminal  offiance,  become  insane,  enacts  that  if  tjon,  udluu*- 
any  person,  having  been  duly  convicted  for  any  offence,  after  sach  ing  confine- 
conviction  and  durinir  imprisonment  or  continuance  in  any  iraoL  ^^^  "?7  ^ 

V    n      o  A      ^   J.  r  A _A  X*  .    '    P      '  removed  to  a 

INnsoii,  hulk,  &c.,  under  sentence  of.  transportation  or  imprison-  lunatilc  asylnm. 
moat,  shall  become  insane,  and  it  shall  be  duly  certified  by  two 
j^ysicians  or  surgeons  that  such  person  is  insane,  one  of  the  prin- 
cipal secretaries  of  state  may  direct,  by  warrant  under  his  hand, 
that  such  person  shall  be  removed  to  a  lunatic  asylum  or  other 
proper  receptacle  for  insane  persons.  And  it  is  provided  that  such 
person  shall  be  kept  there  until  it  shall  be  certified  by  two  phyu- 
cians  or  surgeons  that  he  has  become  of  sound  mind ;  upon  which 
the  sud  secretary  of  state  may,  in  case  such  person  is  still  subject 
to  imprisonment,  by  his  warrant,  direct  him  to  be  removed  back  to 
the  gaol,  prison,  hiuk,  &c.,  or  if  the  period  of  his  imprisonment 
be  expired,  may  direct  him  to  be  discharged. 

III.  Persons  are.  properly  excused  &«m  those  acts  which  are  ^•ction  1© 
not  done  of  their  own  free  will,  but  in  subfectum  to  the  power  of  otbwT"  ' 
others,  (t)  Thus,  though  a  legislator  establish  iniquity  by  a  law, 
and  cmnmand  the  subject  to  do  an  act  contrary  to  religion  and 
sound  morality ;  yet  obedience  to  such  laws,  while  in  being,  is  a 
sufficient  extenuation  of  civil  guilt  before  the  municipal  trmunal ; 
though  a  different  decree  will  be  pronounced  in  foro  conscientuB.  (j) 
And  actual  force  upon  the  person  and  present  fear  of  death  may, 
in  some  cases,  excuse  a  criminal  act.  Thus,  although  the  fear  of 
having  houses  burnt  or  goods  spoiled  is  no  excuse  in  law  for  join* 
ing  and  marching  with  rebels,  yet  an  actual  force  upon  the  person 
and  present  fear  of  death  may  form  such  excuse,  provided  they 
continue  all  the  time  during  which  the  party  remains  with  the 
rebels,  (a)  As  to  persons  in  private  relations,  the  principal  case 
where  constraint  of  a  superior  is  allowed  as  an  excuse  for  criminal 
misconduct  proceeds  upon  the  matrimonial  subjection  of  the  wife 
to  b^  husband :  for  neither  a  child  nor  a  servant  are  excused  the 
commission  of  any  crime,  whether  capital  or  not  capital,  by  the 
command  or  coercion  of  the  parent  or  master,  {k) 

Bat  ^/eme  covert  is  so  much  favoured  in  respect  of  that  power  Femeeorerc 
and  authority  which  her  husband  has  over  her,  that  she  shall  not  ^t^^"]^ 
suffer  any  punishment  for  committing  a  bare  theft,  or  even  a  bur-  band. 
glary,  by  tiie  coercion  of  her  husband,  or  in  his  company,  which 
the  kw  construes  a  coercion.  (Q    But  this  is  only  the  presumption 
d  law  ;  so  that  if  upon  the  evidence  it  can  clearly  appear  that  the 


(Jk)  Rex  e.  Little,  cor.  Wood,  B. 
Skrrey  Summer  Assizes,  1880,  Hil.T. 
1881.  MS.  Bajley,  J.  and  Ross.  &  By. 
430. 

(i)  1  Hale  43.    4  Bla.  Com.  87. 

Ij)  4  Bla.  Com.  87. 

(m)  Per  Iiee,  C.  J.,  18  Sta.  Tri.  SSS, 
394. 

(k)  1  Hale  44,  516.  1  Hawk.  P.  C. 
c.  1.S.14.    Moor,  813*    3Kel.34. 


(0  1  Hale  45.  1  Hawk.  P.  C.  c.  1. 
8.  9.  4  Bla.  Com.  88.  Kel.  31.  Ac- 
cording to  some,  if  a  wife  commit  a 
larceny  by  the  command  of  her  hus- 
band, sheisnotffoiltTt  which  seems 
to  be  the  law  irthe  nusbaad  be  pre- 
Miil,  bat  not  if  he  be  absent  at  the 
time  and  place  of  the  felony  commit- 
ted.   1  Hale  45. 
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^e  WB8  not  drawn  to  the  offence  by  her  husband,  but  that  she 
was  the  principal  inciter  of  it,  she  is  guilty  as  well  as  the  husband. 
And  if  she  be  any  way  guilty  of  procuring  her  husband  to  commit 
the  ofifence,  it  seems  to  make  her  an  accessory  before  the  fact  isx 
the  same  manner  as  if  she  had  been  sole,  (m)  And  if  she  commit 
a  theft  of  her  own  voluntary  act;,  or  by  the  bare  command  of  her 
husband,  or  be  guilty  of  treason,  murder,  or  robbery,  in  company 
with,  or  by  coercion  of  her  husband,  she  is  punishable  as  much  as 
if  she  were  sole,  (n)  And  she  will  be  guilty  in  the  same  manner 
of  all  those  crimes  which,  like  murder,  are  mala  in  se,  and  prohi- 
}I  bited  by  the  law  of  nature,  (o)  And  in  one  case  it  appears  to  have 
been  held  by  all  the  judges,  upon  an  indictment  against  a  married 
woman,  for  fsdsely  swearing  herself  to  be  next  of  kin  and  procur*- 
ing  administration,  that  she  was  guilty  of  the  offence,  though  her 
husband  was  with  her  when  she  took  the  oath,  (p)  But  upon  an 
indictment  for  disposing  of  forged  notes,  it  was  ruled  that  a 
woman  was  protected  by  being  the  wife  of  a  man  indicted,  who 
disposed  of  tiiem  in  her  presence,  and  with  whom  she  was  in- 
dicted, (a) 
Not  MiBwcr-  But  where  the  wife  is  to  be  considered  merely  as  the  servant  of 
^ri>Sd^*'  the  husband,  she  will  not  be  answerable  for  the  consequences  of 
breach  of  duty,  his  breach  of  duty,  however  fatal,  though  she  may  be  privy  to  his 

conduct.  Charles  Squire  and  his  wife  were  indicted  for  the 
murder  of  a  boy,  who  was  bound  as  a  parish  apprentice  to  the 
prisoner  Charles;  and  it  appeared  in  evidence  that  both  the 
prisoners  had  used  the  apprentice  in  a  most  cruel  and  barbarous 
manner,  and  that  the  wife  had  occasionally  committed  the  cruel- 
ties in  the  absence  of  the  husband.  But  the  surgeon  who  opened 
the  body  deposed  that  in  his  judgment  the  boy  died  from  debility 
and  want  of  proper  food  and  nourishment,  and  not  from  the 
wounds,  &c.  which  he  had  received.  Upon  which  Lawrence  J. 
directed  the  jury,  that,  as  the  wife  was  the  servant  of  the  husband, 
it  was  not  her  duty  to  provide  the  apprentice  with  sufficient  food 
and  nourishment,  and  that  she  was  not  guilty  of  any  breach  of 
duty  in  neglecting  to  do  so ;  though,  if  the  husband  had  allowed 
her  sufficient  food  for  the  apprentice,  and  she  had  wilfully  with- 
hold^n  it  from  him,  then  she  would  have  been  guilty.  But  that 
here  the  fact  was  otherwise ;  and  therefore,  though  in  foro  con- 
'scientise  the  wife  was  equsdly  guilty  with  her  husband,  yet  in 
point  of  law  she  could  not  be  said  to  be  guilty  of  not  providing 
the  apprentice  with  sufficient  food  and  nourishment,  (q) 

In  inferior  misdemeanors  a  wife  may  be  indicted,  together  with 
her  husband;  and  she  may  be  punished  with  him  for  keeping  a 
bawdy  house,  for  this  is  an  ofience  as  to  the  government  of  die 
house  in  which  the  wife  has  a  principal  share ;  and  also  such  an 
offence  as  may  generally  be  presumed  to  be  managed  by  the  in- 

(m)  1  Hale  616.    8  Hawk.  P.  C.  c.  (p)  Rex  v.  Dicks,  in  1781,  S  MS. 

99.  9. 34.  Sum.  <tl.  Of  Offenders,  and  MS.  Bay- 

(fi)  1  Hawk.  P.  C.  c.  1 .  s.  1 1 .  1  Hale  ley  J. 

45,47,48,516.  Kel.  81.  2  Bla.  Com.  (a)  Rex  v.  Atkinson,  poti  80. 

89.   The  reason  given  is  the  heinoas-  (9)  Rex  v.  Squire  and  his  wife,  Simf-^ 

nesB  of  those  crimes.  ford  Lent  Assises,  1790.  MS. 

{€)  4  Blac.  Com.  89.  r 
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trigues  of  the  sex.  (r)  But  a  proBecution  for  a  conspiracy  is  not 
maintainable  against  a  husband  and  wife  only ;  because  they  are 
esteemed  but  as  one  person  in  law^  and  are  presumed  to  have  but 
one  will,  (s) 

In  all  cases  where  the  wife  offends  alone  without  the  company  But  in  some 
or  coercion  of  her  husband^  she  is  responsible  for  her  offence  as  cases  a  feme 
much  as  any  feme  sole,  (t)  Thus  she  may  be  indicted  alone  for  a  gponsibie  for 
riot;  (u)  maybe  convicted  of  selling  gin  against  the  injunctions  heroffeace. 
of  the  9  Geo.  2.  c.  23.  {w)  or  for  recusancy,  (sf)  And  she  may  be 
indicted  for  being  a  common  scold;  (t/)  for  assault  and  battery;  (z) 
for  forestalling ;  (a)  for  a  forcible  entry ;  (b)  or  for  keeping  a 
bawdy  house,  if  her  husband  do  not  live  with  her;  (c)  and  for 
trespass  or  slander,  (d)  And  she  may  also  be  indicted  for  receiv- 
ing stolen  goods  of  her  own  separate  act  without  the  privity  of  her 
husband ;  or  if  he,  knowing  thereof,  leave  the  house  and  forsake 
her  company,  she  alone  shall  be  guilty  as  accessory ;  (e)  and 
though  in  a  serious  offence,  such  as  that  of  sending  threatening 
letters,  the  husband  be  an  agent  in  the  transaction,  yet  if  he  be 
80  ignorantly,  by  the  artifice  of  the  wife,  she  alone  is  punish- 
able. (/)  Ajid  generally  a  feme  covert  shall  answer  as  much  as 
if  she  were  sole  for  any  offence  not  capital  against  the  common 
law  or  statute ;  and  if  it  be  of  such  a  nature  that  it  may  be  com- 
mitted by  her  alone,  without  the  concurrence  of  the  husband,  she 
may  be  punished  for  it  without  the  husband,  by  way  of  indict- 
ment ;  which  being  a  proceeding  grounded  merely  on  the  breach 
of  the  law,  the  husband  shall  not  be  included  in  it  for  any  offence 
to  which  he  is  in  no  way  privy,  (g) 

It  is  no  excuse  for  the  wife  that  she  committed  the  offence  by  Coercion  of 
her  husband's  ordeV  and  procurement,  if  she  committed  it  in  his  *^^i|?^*°^ 
absence;  at  least  it  is  not  to  be  presumed  in  such  case  that  she  gamed whenha 
acted  by  coercion.    Sarah  Morris  was  tried  for  uttering  a  forged  Ib  not  present 
order  knowing  it  to  be  forged,  and  her  husband  for  procuring  her  ^.^?  ^^\h 
to  commit  the  offence ;  and  it  appeared  that  her  husband  ordered  ^^^^  though 


(r)  1  Hawk.  P.  C.  c.  1.  s.  12.  Wil- 
liams's case,  10  Mod.  68.  Salk.  384. 
8.  C.  So  also  for  keeping  a  ^rn'mg 
home.  Rex  «.  Dixon  and  wife,  10 
Mod.  335.  where  by  the  indictmSnt 
the  hosband  and  wife,dl  uterque  eorum 
were  charged  with  the  offence. 

{$)  I  Hawk.  P.  C.  c  72.  s.  8. 

(I)  4  Blac.  Com.  S9.  But  if  a  wife 
incar  a  forfeiture  by  a  penal  statute, 
the  husband^  may  be  n^ade  a  party  to 
an  action  or  information  for  the  same, 
and  shall  be  liable  to  answer  what 
sball  be  recorered  thereon.  1  Hawk. 
P.  C.  c.  1.  s.  13. 

(«)  Dalt.  447. 

<v)  Croft's  case,  Str..  1120.  And 
die  may  be  cbmmitted  for  disobeying 
aa  order  of  bastardy.  Rex  v.  Ellen 
TVylor,  S  Barr.  1679. 

(jt)  Hob.  96.  Foster's  case,  1 1  Co. 
§2.  1  Sid.  410.  Sav.  26. 

(3f)  FoxIey*s  caae»  6  Mod.  213.  230. 

{z)  Salk.  384. 

VOL.  I. 


(a)  Sid.  410.  2  Keb.  634.  Qu.  and 
see  Bac.  Ab.  Baron  and  feme  (G.) 
notes. 

(b)  1  Hale  21.  Co.  Lit.  357.  1 
Hawk.  c.  64.  8. 35.  That  is  in  respect 
of  such  actual  violence  as  shall  be 
done  by  her  in  person,  but  not  ia 
respect  of  what  ^hall  be  done  hj 
others  at  her  command,  because  sucn 
command  is  void. 

(c)  1  Hawk.  P.  C.  c.  I.  s.  13.  n.  1 1. 
where  I  Bac.  Abr.  294.  is  cited:  $ed 
qu. 

(d)  1  Bac.  Abr.  Baron  and  femcy 
(6.)  notes. 

{e)  22  Ass.  40.   Dalt.  157. 

(/)  Hammond*s  case,  1  Leach  447. 

(g)  1  Hawk.  P.  C.  c.  1.  s.  13.  1  Bac. 
Abr.  Baron  and  feme  (G.>  where  it  is 
said  in  the  notes,  that  she  cannot  be 
indicted  for  barratry,  and  Roll.  Rep. 
39.  is  cited.  But  qu.  and  see  1  HawK. 
P.  C.  c.  81.  8^6.  and  i»0t^  Book  U. 
Chap.  xxii. 
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* 

It  were  com-  her  to  do  it,  but  that  ehe  uttered  the  instrument  in  his  absence, 
mittedbyhis  Upon  a  case  reserved,  the  Judges  held  that  the  presumption  of 
^^husbaad  Coercion  at  the  time  of  the  uttering  did  not  arise,  as  the  husband  was 
may  be  acces-  absent  at  that  time ;  and  that  the  wife  was  properly  convicted  of 
TTto^A*  ^^  ^^  uttering,  and  the  husband  of  the  procuring.  (A)  And  in  a  case 
fdonyofthe  which  occurred  a  short  time  before  that  which  has  been  just 
wile.  cited,  this  question  of  coercion  in  the  ofience  of  forgery  came 

under  the  consideration  of  a  very  learned  judge*  The  prisoner, 
,  Martha  Hughe^,  was  indicted  for  forgery  and  uttering  bank  of 
England  notes.  The  principal  witness  stated,  that,  in  consequence 
of  a  conversation  which  he  had  had  some  time  before  with  the 
prisoner's  husband,  he  went  to  the  husband's  shop;  that  the 
husband  was  not  present,  but  that  he  saw  the  prisoner,  who 
beckoned  him  to  go  into  an  inner  room ;  that  she  followed  him 
into  the  room,  and  that  he  there  told  her  what  her  husband  had 
sa\d  to  him;  upon  which  they  agreed  about. the  business,  and  he 
bought  of  her  three  two  pound  notes,  at  one  pound  four  shillings 
each ;  that  he  paid  her  for  the  notes,  and  was  to  receive  eight 
shillings  in  change.  He  further  stated,  that  when  he  was  putting 
the  notes  into  his  pocket  book,  and  before  he  had  received  the 
change,  the  husband  looked  into  the  room,  but  did  not  come  in  or 
interfere  with  the  business  further  than  by  saying,  '^  Get  on  with 
you."  After  this  the  witness  and  the  prisoner  returned  into  the 
shop  where  the  husband  was;  the  prisoner  gave  him  the  change, 
^nd  both  the  prisoner  and  her  husband  cautioned  him  to  be  careful. 
Upon  this  evidence  the  counsel  for  the  prisoner  objected  that  she 
acted  under  the  coercion  of  her  husband;  that  the  evidence  would 
have  been  sufficient  to  have  convicted  the  husband,  if  both  the 
husband  and  wife  had  been  upon  their  trial ;  and  that  therefore 
the  prisoner  ought  to  be  acquitted,  (or)  But.  Thomson  B.  (stop- 
ping the  counsel  for  the  prosecution)  said,  ^'  I  am  very  clear  as  ta 
^^  the  law  on  this  point.  The  law,  out  of  tenderness  to  the  wife,  if 
^^  a  felony  be  committed  in  the  presence  of  the  husband,  raises  a 
"  presumption  prima  faciey  Bind  prima  facie  only,  as  is  clearly  laid 
^*  down  by  Lord  Hale,  that  it  was  done  under  his  coercion :  (y) 
^^  but  it  is  absolutely  necessary  that  the  husband  should  in  such 
'^  case  be  actually  present,  and  taking  a  part  in  the  transaction. 
*'  Here  it  is  enturely  the  act  of  the  wife;  it  is  indeed  in  con- 
**  sequence  of  a  communication  previously  with  the  husband,  that 
'^  the  witness  applies  to  the  wife :  but  she  is  ready  to  deal,  and  has 
^'  on  her  person  the  articles  which  she  delivers  to  the  witness. 
"  There  w;as  a  putting  off  before  the  husband  came ;  and  it  was 
^^  sufficient  if  before  that  time  she  did  that  which  vras  necessary  to 
^  complete  the  crime.  The  coercion  must  be  at  the  time  of  the 
*^  act  done^  and  then  the  law  out  of  tenderness  refers  it  prima 
^*  facie  to  the  coercion  of  the  husband.  But  when  the  crime  has 
'^  been  completed  in  his  absence,  no  subsequent  act  of  his  (although 
^'  it  might  possibly  make  him  an  accessory  to  the  felony  of  the 
^'  wife)  can  be  referred  to  what  was  done  in  his  absence*^'  (z) 

(ft)  Rex  V.  Morris,  East.  T.  1814.  (y)  1  Hale  516. 

MS.  Bayley  J.  and  Russ.  andRy.  870.  (s)  Rex  v.  Martha  Hughes,  eormm 

{€)  He  referred  to  S  East.  P.  C.  Thomsoa  B.  LancMier  Lent  Assises 

C.  16.S.  8.  p.  559.   1  Hale  4^,  Kel.  37.  1813.  MS. 


CHAP.  I.]    committing  Crimes. — Svbjection  to  others.  Ift; 

A  feme  covert  is  not  gulty  of  felony  in  stealing  her  husband's  The 'wife  is  not 
goods,  hecause  a  husband  and  wife  are  considered  but  aa  one  S^^'y^n^gtMil- 
person  in  law,  and  the  l^usband,  by  endowing  his  wife  at  the  in^  her  hns- 
marriage  with  all  his  worldly  goods,  gives  her  a  kind  of  interest  in  hand's  goods. 
them :  for  which  caase  even  a  stranger  cannot  commit  larceny  in 
taking  tiie  goods  of  the  husband  by  the  deUvery  of  the  wife,  as  he 
may  by  taking  away  the  wife  by  force  and  against  her  will, 
together  with  the  goods  of  the  husband.  (A) 

And  in  a  case  where  the  prisoner  was  an  apprentice  to  the  pro-  And  a  stranger 
secutor,  and  it  appeared  that  the  prosecutor's  wife  had  continual  ^^^^^^  o°f^*' 
custody  of  the  key  of  the  closet  where  her  husband's  plate  was  husband's 
usually  locked  up,  and  that  she  had  pawned  some  articles  of  it  in  goods  hy  the 
order  to  suppty  the  prisoner  with  pocket  money,  but  the  articles  ^ff^^^unicsa^e 
she  pawned  were  not  those  which  the  prisoner  was  charged  with  is  her  adul- 
stealing;  and,  the  prisoner  confessed  that  he  took  the  articles  terer. 
mentioned  in  the  indictment  from  the  closet,  and  a  pawnbroker 
proved  that  he  received  them  in  pledge  from  the  prisoner,  but  it 
did  not  appear  by  what  means  the  prisoner  had  gained  access  to 
the  closet  from  which  they  were  taken,  the  prisoner  was  acquitted. 
The  Court  held,  that  the  prosecutor's  wife,  having  the  constant 
keeping  of  the  key  of  the  closet  where  the  plate  was  usually 
locked  up,  and  it  appearing  that  the  prisoner  could  not  have  taken 
it  without  her  privity  or  consent j  it  might  be  presumed  that  he 
had  received  it  from  her.  {i)     fiut  it  should  be  observed,  that  if 
the  wife  steal  the  goods  of  her  husband  and  deliver  them  to  B. 
who  knowing  it  carries^  them  away,  JS.  being  the  adulterer  of  the 
wife,  this,  according  to  a  very  good  opinion,  would  be  felony 
in  B. ;  &r  in  such  case  no  consent  of  the  husband  can  be  pre- 
sumed, {k) 

A  feme  covert  shall  not  be  deemed  acesKory  to  a  felony  for  Feme  covert 
receiving  her  husband  who  has  been  guilty  of  it,  as  her  husband  not  accessory 
shall  be  for  receiving  iier ;  nor  shall  be  a  principal  in  receiving  her  ^er  husbimd. 
husband  when  his  offence  is  treason ;  for  she  is  sub  potestate  viri, 
and  bound  to  receive  him.  (/)     Neither  is  she  affected  by  receiving, 
jointly  with  her  husband,  any  other  offender,  (m) 

It  is  no  ground  for  dismissing  an  indictment  for  burglary  or  Indictment 
larceny  as  to  the  wife,  that  she  is  charged  with  her  husband  and  ^^?^^  ^"*j-  ' 
described   as  his  wife ;  for  the  indictment  is  joint  and  several 
according  as  the  facts  may  appear ;  and  on  such  an  indictment  the 
wife  may  be  convicted,  and  the  husband  acqiutted.  (x) 

(h)  I  Hale  514.  inhere  it  is  put  thus:  And  see  I  Hawk.  P.  C.  c.  SS.  s.  99. 

«*  If  she  take  or  steal  the  goods  of  her  3  Inst.  1 10.  2  East  P.  C.  558. 

«« husband,  and  deliver  tnem  to  B.,  (i)  Harrison's  case,    1   Leach  47*. 
**  who,  knowing  it,  carries  them  away,  .  2  East  P.  C.  559. 

*'  this  seems  no  felony  in  B.;  for  they  {k)  Daiton,  cap.  104.  pi.  268,  !^69, 

*'  are  taken  quasi  by  the  consent  of  her  (new  edit.  c.  157.  p.  504.) 

**  husband.    Yet  trespass  lies  against  (/)  1  Hale  47.     1  Hawk.  P.  C.  c.  1. 

**  B.  for  such  taking ;  for  it  is  a  tres-  s.  10. 

*'pas5(  but  infavorem  vitte  it  shall  {m)  1  Hale  48,  621.   But  if  the  wife 

'*  not  be  adjudged  a  felonj,  and  so  I  alone,  the  husband  being  ignorant, 

''  take  the  law  to  be,  notwithstanding  do  knowingly  receive  B.  a  felon,  the 

'*  the  various  opinions.**  And  he  cit^  wife  is  accessory  and  not  the  hus* 

Daiton,  cap.  104.  p.  268,  269.  ex  lee-  band.   1  Hale  621. 

twa  Cooke  (new  ed.  c.  157.  p.  504.)  (x)  I  Hale  46. 

c2 


20  Of  Persons  capable  of  committing  Crimes,    [^book  i. 

Eridenee  of  And  in  burglary  or  larceny  if  a  man  and  woman  are  indicted^ 

MiuTtible^wife.  ^^^  ^^  woman  pretends  to  be  the  man's  wife,  but  is  not  so 

described  in  the  indictment,  the  onus  of  proving  that  she  is  his 
wife  id  upon  her.  Thus  where  Thomas  Wharton  and  Jane  Jones 
were  indicted  for  burglary,  and  the  woman  pleaded  that  she  was 
married  to  Wharton,  and  would  not  plead  to  the  name  of  Jones, 
the  grand  jury  who  found  the  bill  were  sent  for;  and  in  their 

Sresence,  and  with  their  consent,  the  court  inserted  the  name 
ane  Wharton,  otherwise  Jones,  not  calling  her  the  wife  of 
Thomas  Wharton,  but  giving  her  the  addition  of  spinster ;  upon 
which  she  pleaded;  and  the  court  told  her  that  if  she  could  prove 
that  she  was  married  to  Wharton  before  the  burglary,  she  should 
have  the  advantage  of  it :  but  on  the  trial  she  could^not,  and  was 
found  guilty,  and  judgment  given  upon  her.  {y)  But  cohabitation 
and  reputation  will  be  sufficient  evidence  upon  such  point. 
William  Atkinson  and  Mary  Atkinson  were  indicted  for  disposing 
of  forged  country  bank  notes ;  and  it  appeared  that  the  man  dis- 
posed of  them  in  the  presence  of  the  woman  at  a  public  house,  to 
which  they  went  together  to  meet  the  person  to  whom  they  were 
disposed  of;  that  the  man  went  thither  by  appointment,  and  the 
woman  had  a  bundle  of  the  same  notes  in  her  pocket,  lliere  was 
evidence,  on  the  part  of  the  prosecution,  that  thev  had  lived  and 
passed  as  man  and  wife  for  some  months ;  upon  wnich  it  was  put 
to  Gibbs  C.  B.,  whether  the  woman  was  not  entitled  to  an  ac- 
quittal, and  he  thought  she  was;  and  the  counsel  for  the  pro- 
secution at  once  acquiesced,  {z) 
Ignonuiee.  IV.  Upon  the  plea  or  excuse  of  ignorance,  it  may  be  shortly 

observed,  that  it  will  apply  only  to  ignorance  or  mistake  of  fact, 
and  not  to  any  error  in  point  of  law.  For  ignorance  of  the  muni- 
cipal law  of  the  kingdom  is  not  allowed  to  excuse  any  one  that  is 
of  the  age  of  discretion,  and  compos  mentis,  from  its  penalties 
when  broken;  on  the  ground  Ihat  every  such  person  is  bound  to 
know  the  law,  and  presumed  to  have  that  knowledge,  (n)  But  in 
some  instances  an  ignorance  or  mistake  of  the  fact  will  excuse ; 
which  appears  to  have  been  ruled  in  cases  of  misfortune  and 
casualty;  as  if  a  man,  intending  to  kill  a  thief  or  housebreaker  in 
his  own  house,  by  mistake  kills  one  of  his  own  fiimily,  this  will 
not  be  a  criminal  action,  (o) 

(y)  Rex  V.  Jones,  Kel.  S7.  tutBdre^  neminem  exettiMi^  is  s  msvim 

(z)  Rex  V.  Atkinson,  0.  B.    Jan.  as  well  of  our  own  law  as  it  was  of 

Scss.  1814.  MS.  Bajlej  J.  the  Romao.  Flowd.  343.  Ff.  99.  6.  9. 

(»)  1  Hale  49.    4  Blac.  Com.  97.  {o)  Levelt's   case,   Cro.  Car.  63S. 

J^tAnHa  Jurit^  quod  quUqw  tenC"  4  Blac.  Com.  27.  1  Hale  49, 48. 
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Whbrb  two  or  more  are  to  be  brought  to  justice  for  one  and  the 
same  felony,  they  are  considered  in  the  light  either, — I.  of  principals 
in  the  first  degree ;  IL  principals  in  the  second  degree ;  JIL  acces- 
sories before  tiie  fact ;  or,  IV.  accessories  after  the  fetct.  And  in 
either  of  these  characters  they  will  be  fehms  in  consideration  of 
law ;  for  he  who  takes  any  part  in  a  felony,  whetiier  it  be  a  felony 
at  common  law  or  by  statute,  is  in  construction  of  law  a  felon^ 
according  to  the  share  which  he  takes  in  the  crime,  (a) 

I*  Principals  in  the  first  degree  are  those  who  have  actualfy  and  Priadpali  in 
with  their  awn  hands  committed  the  fact;  and  it  does  not  appear  tl>«  fi»tdegret. 
necessary  to  say  any  thing  in  this  pkce  by  way  of  explanation  of 
the  nature  of  their  guilt,  which  will  be  detailed  in  treating  of  the 
diflferent  offices  in  the  course  of  the  work. 

n.  Principals  in  the  second  degree  are  those  who  were  present  princiiMlt  in 
aiding  and  abetting  at  the  commission  of  the  fact.  They  are  ge-  the  second 
nerally  termed  aukrs  and  abettors,  and  sometimes  accomplices ;  ^s*^^ 
but  the  latter  appellation  wiU  not  serve  as  a  term  of  definition,  as 
it  includes  all  the  participes  criminis,  whether  they  are  considered 
in  strict  legal  propriety  as  principals  in  the  first  or  second  de^e^ 
or  merely  as  accessories  belore  or  after  the  fact.  (&)  The  distinc-* 
tion  between  principals  in  the  first,  and  principals  in  the  second 
degree;  or,  to  speak  more  properly,  the  course  and  ordei;.of  pro- 
ceeding against  offenders  founded  upon  that  distinction,  appears  to 
have  been  unknown  to  the  most  ancient  writers  on  our  law ;  who 
considered  the  persons  present  aiding  and  abetting  in  no  other 
light  than  as  accessories  at  the  fact,  (c)  But  as  such  accessories 
they  were  not  liable  to  be  brought  to  trial  till  the  ^rincijpal  offenders 
should  be  convicted  or  outlawed ;  a  rule  productive  of  much  mis- 
chief, as  the  course  of  justice  was  frequently  arrested  by  the  death 
or  escape  of  the  principal,  or  from  his  remaining  unknown  or 
concealed.  And  with  a  view  to  obviate  this  mischief  the  judges  by 
degrees  adopted  a  different  rule ;  and  at  length  it  became  settled 
law  that  all  those  who  are  present  aiding  and  abetting  when  a 
felony  is  committed  are  principals  in  the  second  degree.  (cQ 

» 

(m)  Post.  417.  settled  till  after  the  time  of  Edw.  S,% 

(»)  Post.  341.  and  so  late  as  the  first  of  Queen  Mary 

ic)  Post  S47.  a  chief  justice  of  Englaod  strongly 

id)  Coal-heavers'  case,  1  Leach  66.  doubted  of  it,  though  indeed  it  had 

And  see  Post.  498.  and  Rex  v.  Towle  been  sttffidently  settled  before  that 

an4  others,  Mich.  T.  1816.  Russ.  and  time. 

By.  S14.    This  law  was  by  no  means 
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In  order  to  render  a  person  a  principal  in  the  second  degree^  or 
an  aider  and  abettor,  he  must  be  present  aiding  and  abetting  at  the 
fact^  or  ready  to  afford  assistance  if  necessary :  but  the  presence 
need  not  be  a  strict  actual  immediate  presence,  such  a  presence 
as  would  make  him  an  eye  or  ear  mtness  of  what  passes,  but  may 
be  a  constructive  presence.  So  that  if  several  persons  set  out 
together,  or  in  small  parties,  upon  one  common  design,  be  it  mur- 
der or  other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and 
each  takes  the  part  assigned  him ;  some  to  commit  the  fact,  others 
to  watch  at  proper  distances  and  stations  to  prevent  a  surprize,  or 
to  favour,  if  need  be,  the  escape  of  those  who  are  more  immediately 
engaged ;  they  are  all,  provided  the  fact  be  committed,  in  the  eye 
of  the  law  present  at  it ;  for  it  was  made  a  common  cause  with 
them,  each  man  operated  in  his  station  at  one  and  tlie  same  instant, 
towards  the  same  common  end,  and  the  part  each  man  took  tended 
to  give  countenance,  encouragement,  and  protecti<Hi  to  the  whole 
gang,  and  to  insure  the  success  of  their  common  enterprise,  (e) 
But  there  must  be  some  participation;  therefore,  if  a  special  verdict 
against  a  man  as  a  principal  does  not  shew  that  he  did  the  act,  or 
was  present  when  it  was  done,  or  did  some  act  at  the  time  in  aid 
which  shews  that  he  was  present  aiding  and  assisting,  or  that  he 
was  of  the  same  party,  in  the  same  pursuit,  and  under  the  same  ex-* 
pectation  of  mutual  defence  and  support  with  those  who  did  the 
&ct,  the  prisoner  cannot  be  convicted,  {x)  So,  if  several  are  out 
for  the  purpose  of  committing  a  felony,  and  upon  alarm  and  pursuit 
run  different  ways,  and  one  of  them  maim  a  pursuer  to  avoid  being 
taken,  the  others  are  not  to  be  considered  as  principals  in  that 
maiming,  (y)  And  it  is  not  sufficient  to  make  a  man  a  principal 
in  uttering  a  forged  note,  that  he  came  with  the  utterer  to  the 
town  where  it  was  uttered,  went  out  with  him  from  the  inn  where 
they  put  up  a  little  before  he  uttered  it,  joined  him  again  in  the 
street  a  short  time  after  the  uttering,  and  at  a  little  distance  from 
the  place  of  uttering,  and  ran  away  when  the  utterer  was  appre* 
bended,  (c)  This  case  has  however  been  considered  as  having  been 
decided  upon  the  principle,  that  the  circumstances  which  will 
amount  to  a  constructive  presence  at  common  law  will  not  be  suffi- 
cient for  the  same  purpose  upon  an  indictment  under  a  statute,  (d) 
The  general  rule  however  applies  to  offences  by  statute  as  well  as 
at  common  law,  viz,  that  all  present  at  the  time  of  committing  aa 
offence  are  principals,  although  one  only  acts,  if  they  are  confede- 
rates, and  engaged  in  a  common  design,  of  which  the  offence  is 
part,  (a)  And  it  has  been  considered,  in  a  case  where  three  per- 
sons were  charged  with  uttering  a  forged  note,  that  other  acts 
done  by  all  of  them  jointly,  or  by  any  of  them  separately,  shortly 
before  the  offence,  may  be  given  in  evidence  to  shew  the  confede- 
racy and  common  purpose,  although  such  acts  constitute  distinct 

(e)  Fost  350.    2  Hawk.  P.  C.  c.  2Sr.      Ry.  1 1 .8. 


8.  7,  8. 

(*)  Rex  r.  Borthwick,  Dougl.  207. 

iy)  Rex  IT.  White  and  Richardson, 
Hil.  T.  1806.  Russ.  aDd  Ry.  99,  jrofi, 
Book  III.  Chap.  x. 

(c)  Rex  V.  Davis  aad  Hall,  East.T. 
1806.  MS.  Bay  ley,  J.  and  Russ.  and 


{d)  By  Graham,  B.  in  the  case  of 
Brady  and  others,  O.  B.  June,  1813, 
1  Stark.  Crim.  Plead.  80.  in  the  note. 

(a)  Rex  V.  Tattersalt,  Sedgewick 
and  Hodgson,  Bast.  T.  1801.  MS.  Bay- 
Icy,  J. 
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felonies.  (6)  And  also  that  what  was  found  upon  each  may  be 
proved  against  each  to  make  out  such  confederacy,  although  it  were 
not  found  until  some  interval  after  the  commission  of  the  ofiFence.(c) 

Going  towards  the  place  where  a  felony  is  to  be  committed,  in 
order  to  assist^  in  carrying  off  the  property,  and  assisting  accord- 
ingly^  will  not  make  the  party  a  pnncipal  u  he  was  at  such  a  dis- 
tance at  the  time  of  the  felonious  taking  as  not  to  be  able  to  assist 
in  it.  The  prisoner  and  J.  S.  went  to  steal  two  horses ;  J.  S.  left 
the  prisoner  half  a  mile  from  the  place  in  which  the  horses  were  and 
brought  the  horses  to  him,  and  both  rode  away  with  them.  Upon 
a  case  reserved,  the  judges  thought  the  prisoner  an  accessory  only^ 
not  a  principal,  because  he  was  no,t  present  at  the  original  taking.  (^ 

But  where  a  man  committed  a  larceny  in  a  room  of  a  house,  in 
which  room  he  lodged,  and  threw  a  bundle  containing  the  stolen 
property  out  of  the  window  to  an  accomplice  who  was  waiting  to 
receive  it,  the  judges  came  to  a  different  conclusion.    The  accom- 
plice was  indicted  and  convicted  as  a  receiver ;  and  the  learned 
judge  b^pre  whom  he  was  tried  was  of  opinion,  that  as  the  thief 
stole  the  property  in  his  own  room,  and  required  no  assistance  to 
commit  the  felony,  the  conviction  of  the  accomplice  as  a  receiver 
might  have  been  supported,  if  the  jury  had  found  that  the  thief  had 
brought  the  goods  out  of  the  house,  and  delivered  them  to  the 
accomplice :  but  as  the  jury  had  found  that  the  thief  threw  the 
things  out  of  the  window,  and  that  the  accomplice  (whose  defence 
was  that  he  had  picked  up  the  bundle  in  the  street)  was  in  waiting 
to  receive  them,  he  thought  the  point  fit  for  consideration.    And 
the  judges  were  of  opinion  that  the  accomplice  in  this  case  was  a 
principal,  and  that  the  conviction  of  him  as  a  receiver  was  wrong,  (e) 
When  an  offence  is  committed  through  the  medium  of  an  inno- 
cent agent,  the  employer,  though  absent  when  the  act  is  done,  is 
answerable  as  a  principal.    Thus,  if  a  child  under  years  of  discre- 
tion, a  madman,  or  any  other  person  of  defective  mind,  is  incited  to 
commit  a  murder  or  other  crime,  the  inciter  is  the  principal  ex 
necessitate^  though  he  were  absent  when  the  thing  was  done,  {e) 
And  if  a  man  give  another  a  forged  note  that  the  other  may  utter 
it,  if  the  latter  be  ignorant  of  the  note  being  forged,  the  uttering 
by  the  latter  is,  it  seems,  the  uttering  of  the  former,  though  the 
former  were  absent  at  the  time  of  the  actpal  uttering.  (/)    But  if 
the  person  who  received  the  note  knew  that  it  was  forged,  the  per- 
son who  gave  it  would  not,  as  it  should  seem,  be  punishable  as  a 
{principal.     For  where  a  person  having  incited  another  to  lay  poison 
s  absent  at  the  time  of  laying  it,  he  is  an  accessory  only,  though 
he  prepared  the  poison,  if  the  person  laying  it  is  amenable  as  a 
princip^d ;  but  is  punishable  as  a  principal  if  the  person  laying  the 

poison  is  not  so  amenable,  [g)     Where  poison  is  laid  for  a  man^ 

and  all  who  were  present  and  concurred  in  laying  it  are  absent  at 

(»)  I  d  ibid.  and  Mood.  C.  C.  R.  96. 

{c)  Id.  ibid.  (e)  Post.  ^40.   Kel.  59.  Post,  Book 

(d)  Rex  V.  Kellj,  Mich.  T.  1820.      III.  Chap.  i. 

MS.  Bay  ley,  J.  and  Ru».and  Ry.4Sl.  (/)  Rex  v.  Palmer  and  Hudson,  1 

And  see  p€>st,  Book  IV.  Chap.  xxi.  Of  New  Rep.  96.  Post,  Book  IT. Chap.  zxx. 

receiving  stolen  goods.  {g)  Post.  349. 

(e)  Rex  V.  Owen,  East.  T.  1 885.  Ry . 
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the  time  it  is  taken  by  the  party  killed  by  taking  it^  all  are  princi- 
pals ;  otherwise  all  would  escape  punishment.  (A) 

It  has  been  held,  that  to  aid  and  assist  a  person  to  the  jurors 
unknown  to  obtain  money  by  the  practice  of  rmg^roppmg  is 
felony,  if  the  jury  find  that  the  prisoner  was  confederating  with  the 
person  unknown  to  obtain  the  money  by  means  of  this  practice.  (/) 
And  if  several  act  in  concert  to  stesd  a  man's  goods,  and  he  is  in- 
duced by  fraud  to  trust  one  of  them  in  the  presence  oi  the  others 
with  the  possession  of  the  goods,  and  then  another  of  the  party 
entice  the  owner  away,  in  order  that  the  party  who  has  obtained 
such  possession  may  carry  the  goods  off,  all  will  be  guilty  of 
felony,  the  receipt  by  one  under  such  circumstances  being  a  felo- 
nious taking  by  all.  (a) 
Miivd«r  by  If  a  fact  amounting  to  murder  should  be  committed  in  prasecu- 

■«^*^  »  pro-  tion  of  some  unlawful  purposey  though  it  were  but  a  bare  trespass^ 
■ome  nnlawfvl  ^^  persons  who  had  gone  in  order  to  give  assistance,  if  need  were, 
pmpose.  for  carrying  such  unlawful  purpose  into  execution,  would  be  guilty 

of  murder.  But  this  will  apply  only  to  a  case  where  the  murder 
was  committed  in  prosecution  of  some  unlawful  purpose^  some 
common  design  in  which  the  combining  parties  were  united,  and 
for  the  effecting  whereof  they  had  assembled ;  for  unless  this  shall 
appear,  though  the  person  giving  the  mortal  blow  may  himself  be 
guilty  of  murder,  or  manslaughter,  yet  the  others  who  came  toge- 
ther for  a  different  purpose  will  not  be  involved  in  his  guilt,  {g) 
Thus  where  three  soldiers  went  together  to  rob  an  orchard ;  two 
got  upon  a  pear-tree,  and  the  third  stood  at  the  gate  with  a  drawn 
sword  in  his  hand ;  and  the  owner's  son  coming  by  collared  the 
man  at  the  gate,  and  asked  him  what  business  he  had  there,  where- 
upon the  soldier  stabbed  him;  it  wad  ruled  .to  be  ^murder  in  the 
man  who  stabbed,  but  that  those  on  the  tree  were  innocent.  It  was 
considered  that  they  came  to  commit  a  small  inconsiderable  tres- 
pass, and  that  the  man  was  killed  upon  a  sudden  affray  without 
their  knowledge.  But  the  decision  would  have  been  otherwise  if 
they  had  all  come  thither  with  a  general  resolution  against  all 
opposers ;  for  then  the  murder  would  have  been  committed  in  pro« 
secution  of  their  original  purpose.  (A) 


(h)  Post.  849.  Kel.  52.  4  Co.  44  b. 

(/)  Moore's  case,  I  Leach  314. 

(a)  Rex  V.  Standley.  East.  T.  1816. 
MS.  Baylejr,  J.  and  Russ.  and  Ry.  305. 
Rex  V.  County,  MS.  Bayley,  J.  Po$t^ 
Book  ly.  Chap.  yi«  s.  I. 

ig)  Post.  351,  S5t.  2  Hawk.  P.  C. 
c.  29.  s.  7. 

(A)  Post.  353.  Case  at  Sarum  Lent 
Assizes,  1697,  MS.  Denton  and  C%ap- 
ple^  2  Hawk.  P.  C.  c.  29.  s.  9.  And 
see  Rex  v.  Hodgson  and  others,  1 
Leach  6. :  and  an  Jmm.  case  at  the 
Old  Bailey,  in  December  Sessions,  1 664. 
1  Leach  7.  note  (a)  where  several  sol- 
diers, who  were  employed  by  the  mes- 
sengers of  the  Secretary  of  State  to 
assist  in  the  apprehension  of  a  person, 
unlawfully  broke  open  the  door  of  a 


house  where  the  person  was  supposed 
to  be ;  aod  haying  done  so,  some  of 
the  soldiers  began  to  plunder,  and 
stole  some  goods.  The  question  was, 
whether  this  was  felony  in  all;  and 
Holt,  C.  J.  citing  the  case,  says, "  That 
"  they  were  all  engaged  in  an  unlawful 
"  act  is  plain,  for  they  could  not  jus- 
tify breaking  a  man*s  bouse  without 
making  a  demand  first ;  yet  all  those 
who  were  not  guilty  of  the  stealing 
were  acquitted,  notwithstandinr 
"  their  being  engaged  in  one  unlawful 
"  act  of  breaking  the  door ;  for  this 
*'  reason,  because  they  knew  not  of 
**  any  such  intent,  but  it  was  a  chanc« 
«•  opportunity  of  steal ine,  whereupon 
**  some  of  them  did  lay  hands.*' 


tt 
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For  where  tfiere  is  a  general  resolution  against  all  opposers,  ^  ^l»««  *fc«w 
whether  such  resolution  appears  upon  evidence  to  have  been  ac-  ,^£2^ 
taally  and  explicitly  entered  into  by  the  confederates,  or  may  be  agunst  all 
reasonably  collected  from  their  number,  arms,  or  behaviour,  at  or  oppoien. 
before  the  scene  of  action,  and  homicide  is  committed  by  any  of  the 
party,  every  person  present  in  the  sense  of  the  law  when  the  homi- 
cide is  committed  will  be  involved  in  the  guilt  of  him  that  gave  the 
mortal  blow,  (t) 

But  it  must  be  observed  that  this  doctrine  respecting  the  whole  Bat  where  tW 
party  being  involved  in  the  gmlt  of  one  or  more,  will  apply  only  to  pturpose  wm 
such  assemblies  as  are  formed  for  carrying  some  common  purpose  ^''^^^^^ 
unlawful  in  itself  into  execution.    For  if  the  original  intention  only  in  the 
was  lawfiil,  and  prosecuted  by  lawful  means,  and  opposition  is  party  killing 
made  by  others,  and  one  of  the  opposing  party  is  killed  in  the  J^i'^*^ 
Btruggle,  in  that  case  the  person  actually  killing  may  be  guilty  of  abetton. 
murder  or  manslaughter,  as  circumstances  may  vary  the  case  :  but 
the  persons  engaged  with  him  will  not  be  involved  in  his  guilt, 
^tnless  they  actually  aided  or  abetted  him  in  the  fojct;  for  they 
-assembled  for  another  purpose  which  was  lawful,  and  consequently 
the  guilt  of  the  person  actually  killing  cannot  by  any  fiction  of  law 
be  carried  against  them  beyond  their  original  intention.  (A) 

When  the  rule  was  first  settled  that  aiders  and  abettors  should  ^^j^JL*  # 
be  deemed  principals  in  the  second  degree,  and  not  accessories  at  ^en  and 
the  fact,  the  object  in  view  was  probably  to  bring  such  offendeirs  abetton. 
more  speedUy  and  certainly  to  their  trial ;  (/)  without  any  intention 
of  enhancing  the  measure  of  their  punislunent  upon  conviction. 
Nor  would  the  consequence  of  an  increased  punishment  have  im- 
mediately followed  from  the  rule,  as  the  distinction  between  prin-  • 
cipals  and  accessories  did  not  at  that  time  a£Fect  the  life  01  the 
party  upon  conviction:  and  all  were  then  alike  liable  to  suffer 
death,  from  the  principal  in  the  first  degree  to  the  accessory  in  the 
lowest,  unless  the  privilege  of  clergy,  which  in  those  days  was 
founded  solely  on  the  clerical  function  or  capacity  of  the  delin- 
quent, interposed.  Whether  principals  or  ^iccessories,  therefore, 
the  punishment  would  have  been  capital  to  those  who  were  not 
entitled  to  the  privilege  of  clergy ;  and  to  those  who  were  entitled, 
the  punishment  would  not  have  been  capital,  though  principals  in 
the  highest  degree.  But  in  later  times  the  question  of  principal 
or  accessory  has  become  a  matter  of  the  greatest  importance  to  the 
prisoner 3  in  many  cases  life  or  death  to  him;  for  by  wiser  regula- 
iions  the  allowance  or  non-allowance  of  clergy  no  longer  depends 
upon  the  function  and  capacity  of  the  offender  but  upon  the  nature 
xk  the  offence ;  and  is  extended,  in  cases  in  which  it  is  allowable, 
to  all  ranks  and  orders  of  men.  (m) 

Now,  it  being  admitted  as  a  settled  rule  that  aiders  and  abettors  Whether  liable 
are  to  some  purposes  at  least  principals  in  the  second  degree,  it  has  J^  ^riSSpiS^ 
l>een  made  a  question  whether  they  ought  to  be  so  considered  to  the  fint  degree. 

(tO  Fost.  358,  354.    2  Hawk.  P.  C.  (m)  3  &  4  Will,  and  Mary,  c.  9.  s.  6. 

c.  29. 8.  8.  5  Ann.  c.  6.  s.  4.   Vide  Fost.  359.  By 

•     (Ar)  Fost.  354,  355.    2  Hawk.  P.  C.  6  Geo.  4.  c.  25.  s.  3.  clerks  in  holy 

€.  29. 9.  9.   And  see  further  upon  this  orders  convicted  of  felony  are  made 

point,|N»tl»BookIII.  Chap.iii.  on£r0-  liable  to  punbhment,  as  other  per- 

muUe.                                    '  sons  not  in  holy  orders. 

(f)  Ante,  p.  81. 
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all  purposes  and  in  all  cases ;  and  especially  with  regard  to.  new 
felonies  created  by  statutes  which  take  away  clergy  from  those 
who  shall  be  guilty  in  such  manner  and  under  such  circumstances 
as  are  therein  particularly  set  forth^  without  express  mention  of 
aiders  and  abettors,  or  any  words  which  manifestly  extend  to 
them :  whether  aiders  and  abettors  also  shall  be  ousted  of  their 
clergy  in  the  construction  of  such  statutes.  The  point  is  very  ably 
and  elaborately  argued  by  Mr.  Justice  Foster,  who  thinks  that  if  a 
departure  from  the  ancient  rule  had  in  such  cases  affected  the  pri- 
soner's life  upon  conviction,  the  judges  would  still  have  adhered  to 
it,  notwithstanding  the  mischiefs  by  which  it  was  attended,  {n) 

It  is  allowed  on  all  hands  that  aiders  and  abettors  have  been 
always  ousted  of  their  clergy,  and  properly  so,  by  the  construction 
of  the  statutes  which  oust  clergy  in  murder,  robbery,  rape,  and 
burglary,  (o)  But  then  it  is  said  that  the  Legislature  in  these  sta* 
tules  has  made  use  of  terms  which  at  the  time  when  the  acts  were 
made,  and  long  before,  were  well  known  to  include  aiders  and 
abettors ;  that  in  these  statutes  clergy  is  taken  away  from  the 
several  offences  described  by  legal  technical  terms  of  well  known 
signification ;  namely,  murder,  robbery,  rape,  and  burglary  ;  and 
that  the  objects  of  these  acts  are  persons  convicted  of  murder,  rob- 
bery, rape,  and  burglary;  aiders  and  abettors  being,  at  the  time 
these  statutes  were  made,  clearly  liable  to  be  convicted  as  princi- 
pals in  those  offences.  Whereas  in  many  other  statutes  aiders  and 
abettors  are  not  once*  named,  nor  described  by  any  terms  importing 
that  the  Legislature  intended  to  oust  them.{p) 

It  certainly  appears  that  in  general  the  judges  have  been  ex- 
tremely tender  in  the  construction  of  statutes  which  take  away 
clergy ;  and  have  in  several  instances  carefully  distinguished  be- 
tween the  cases  of  principals  in  the  first  and  second  degrees^  the 
actual  perpetrators,  and  mere  aiders  and  abettors.  Thus,  in  a  case 
upon  the  istatute  of  stabbing,  which  enacts,  ^^  that  every  person 
'^  which  shall  stab  or  thrust,  &c.''  {q)  two  persons  were  present 
aiding  and  abetting  a  third  person,  who  in  fact  made  the  thrust, 
and  was  denied  lus  clergy ;  and  these  persons,  though  agreed  to 
have  been  principals  in  manslaughter  at  common  law,  were  admit- 
ted to  their  clergy ;  for  it  was  considered  that  though  in  judgment 
of  law  every  one  present  and  aiding  is  a  principal,  yet  in  construc- 
tion of  this  statute,  which  is  so  penal,  it  shall  be  extended  only  to 
such  as  really  and  actually  made  the  thrust ;  not  to  those  who  in 
construction  of  law  only  may  be  said  to  make  it.  (r)  So  in  a  case 
upon  the  statute  89  Eliz.  c.  15.,  against  robbery  in  dwellingr 
houses,  {s)  where  two  persons  put  a  ladder  against  a  chamber- 


(n)  See  Mr.  Justice  FosteKs  ai^a- 
ments,  Post.  S55 — 360.  and  416— 4::)0. 

(o)  1  Hale  537.  2  Hale  359.  Post. 
357.  The  statutes  are,  1  Ed.  6.  c.  18. 
8.  10.  as  to  murder  and  robbery ;  and 
18  Eliz.  G.  7.  as  to  rape  and  burglary. 

ip)  Post  357,  358. 

{q)  1  Jac.  I.e.  8. 

(r)  Page  and  Harwood*s  case.  Post. 
3^55.  Aleyn.  43.  Str.  86.  1  Hale  468. 
And  the  case  of  the  Queen  o.  Whistler, 
Salk.  542.   8  Lord  Raym.  842. 


{»)  The  enactment  of  the  statute  is, 
"  that  if  any  person  shall  be  conyict- 
'*  ed  for  the  felonious  taking  away  in 
"  the  day-time  of  any  money,  eoods, 
*^  or  chattek,  being  of  the  value  of 
**  five  shillings,  or  upwards,  in  any 
^'  dwelling-house  or  bouses,  or  any 
'*  part  thereof,  or  any  outhouse,  &c. 
"  although  no  person  be  in  the  said 
"  house,  &c.  at  the  time  of  such  fo- 
**  lony  committed,*'  he  shall  be  ex* 
eluded  the  benefit  of  clergy. 
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window,  one  of  tbem  c^ned  the  window,  got  into  the  chambec, 
and  stole  40/.,  but  the  other  Btood  on  the  ladder  in  the  view  of  him 
who  entered,  saw  him  in  the  chamber,  assisted  in  the  robbery,  and 
had  a  share  of  the  booty,  but  did  not  enter  the  chamber^  it  was 
held  that  as  he  did  not  enter  he  should  have  his  clergy,  though 
plainly  a  prin<»pal  aiding  and  abetting.  (/)  And  the  same  rule  of 
construction  has  been  held  to  govern  in  the  case  of  larceny  clar^ 
et  secrete  a  perwond  upon  the  stat.  8£liz.  c.  4.,(2/)  where  the  per- 
son who  actually  picked  the  pocket  was  held  to  be  ousted  of  his 
clergy,  but  not  he  who  was  present  aiding  and  abetUng  3  though 
without  some  accomplice  ready  at  hand  to  take  off  the  booty,  this 
aoti  of  theft  could  seldom  have  succeeded,  (w) 

Upon  the  two  first  of  these  cases  Mr.  Justice  Foster  makes  the 
following  remarks  : — ^^^  Why  did  not  a  constructive  thrust  in  one 
^'  case  and  a  constructive  entry  in  the  other  operate  so  as  to  oust 
'^  the  accomplices,  present  and  abetting,  of  dergv  2  The  reason  is 
'^  plain,  and  hath  been  already  hinted  at ;  the  Judges  were  upon 
*^  the  construction  of  statutes  very  penal,  which  were  to  be  taken 
'^  literally  and  strictly  $  aiders  and.  abettors  are  not  named  or 
^^  described,  and  therefore  could  not,  as  they  conceived,  be  brought 
'^  within  the  statutes,"  {x)  And  Mr.  Justice  Foster  cites  the  ml-- 
lowing  passage  from  Lord  Ilale  as  seeming  to  favour  the  construc- 
tion for  which  he  contends : — ^^  An  act  that  makes  an  offence  by 

name,  as  rape,  &c.  to  be  felony,  virtually  makes  all  that  are 

present  aiding  and  assisting  principals,  though  one  only  doth 
^^  the  fact.  Though  as  to  the  point  of  clergy  in  some  cases  it 
'^  differs ;"  (y)  and  he  thinks  that  the  difference  which  Lord  Hale 
hints  at  must  arise  from  the  different  penning  of  the  several 
acts.  (2;) 

But  some  of  the  points  insisted  upon  by  Mr.  Justice  Foster,  in  Grounds  for 
his  able  argument,  will  probably  appear  to  rest  upon  grounds  rather  considcrmg 
too  subtle  and  refined ;  particularly  his  distinction  between  the  liable. 
^irase  '^person  so  offending,''  in  the  statute  9  Geo.  1.  c.  22.,  and 
*'  person  offending  in  any  such  offence,"  in  25  Hen.  8.  c.  6.  (a) 
And  it  appears  that  a  great  majority  of  the  judges  differed  with  him 
upon  this  subject.    It  'is  stated  that  they  gave  great  weight  to  the 
ccmstruction  which  had  been  constantly  put  on  acta  of  parliament 
touching  high  treason,  and  on  those  which  take  away  clergy  from 
murder,  robbery,  rape,  and  burglary ;  aiders  and  abettors,  though 
not  named  in  the  statutes,  having  always  been  brought  within  the 

(I)  Rex  r.  Evans  and  Fincb,  Cro.  "  taking  of  any  money,  goods,  or 
Ciir.  478.    Hale,  in  citing  this  case,  "  chattels  from  the  person  of  any 
nys  that  the  offence  mnst  be  a  steal-  **  other,   priTily  without  bis  know- 
ing in  the  house;  and  therefore  he  *'  ledge,  shall  falave  benefit  of  clergy.'* 
tliat  steals,  or  is  parly  to  the  stealing,  This  act  is  repealed  by  48  6.  S.  c.  1 29. 
being  out  of  the  house,  is  not  ousted  (ir)  1  Hale  529.      Rex  v.  Baynes 
of  his  clergy.    The  law  stood  thus  and  Others,  1  Leach  7.     Rex  v.  Mary 
with  regard  to  this  statute,  and  also  and  Bridget  Murphy,   1  Leach  866. 
to  the  5th  and  6th  Ed.  6.  c.  9.  against  Sterne's  case,  1  Leach  473. 
an  offence  of  the  like  kind,  till  by  3  .      («)  Fost.  357. 
&  4  W.  &  M.  c.  9.  aiders  and  abettors  (^)  1  Hale  704. 
were  expressly  ousted.    And  see  as  to  (z)  Fost.  417,  418: 
this  point,  po»t.  Book  IV.  Ch.  iii.  (a)  Revived  by  5  EUz.  c.  17.    See 

{u)  By  which  it  was  enacted,  «<  that  Fost.  417,  422,  423. 
no  person  indicted  for  th^  felonious. 
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compass  of  them  to  all  intents,  and  suffered  accordingly,  (b)  And 
contrary  to  this  opinion  they  decided  upon  the  9th  Geo.  1.  c.  22., 
(by  which  it  was  enacted^  that  '^  if  any  person  shall  unlawfully  and 
'^  maliciously  kOl,  maim^  or  wound  any  cattle^  every  person  so 
^^  qffendiwy  being  thereof  lawfully  convicted,  shall  be  adjudged 
^'  guilty  of  fdony,  and  shall  su£kr  death,  as  in  cases  of  felony, 
^^  without  benefit  of  clergy'')  that  an  aider  and  abettor  was  ousted 
.  of  his  clergy,  (c)  And  in  a  subsequent  case,  called  the  Coal-heavera' 
case,  seven  men  were  convicted  and  executed  on  the  same  statute, 
9  Geo.  1 .  c.  22,  {d)  by  which  clergy  was  taken  away  in  es^ress  terms 
only  from  thojse  who  maliciously  shot  at  another  person,  three  of 
th^  not  having  discharged  a  gun  or  pistoU  The  Judges  determined 
that  this  offence  was  a  new  created  lelony ;  and  therefore  that  it 
must  necessarily  possess  all  the  incidents  which  appertain  to  felony 
by  the  rules  ana  principles  of  die  common  law;  tnat  the  statute 
did  not  merely  take  away  the  privilege  of  clergy  from  an  oflfence 
which  was  before  known,  but  ordained  that  those  who  were  guilty  (e) 
of  the  thing  prohibited  by  it  should  be  adjudged  felons  without  benefit 
of  clergy ;  and  therefore  by  a  necessary  implication  made  all  the 
procurers  and  abettors  of  it  principals  or  accessories  upon  the 
same  circumstances  which  woiud  make  them  such  in  a  felony  by 
the  common  law ;  and  that  it  had  been  long  settled  that  all  those 
who  are  present  aiding  and  abetting  when  a  felony  is  committed, 
are  principals  in  the  second  degree.  (/} 
Bi'  kiito**^'  ^*  shoidd  be  observed,  however,  that  Mr.  Justice  Blackstone, 

91^11.  '^^     in  his  excellent  work,  adopts,  to  a  rreat  extent,  the  distinctions 

endeavoured  to  be  established  by  Mr.  Justice  Foster,  and  lays 
down  the  following  rules : — ^That  when  the  benefit  of  clergy  ia 
taken  away  from  the  offence^  (as  in  case  of  murder,  buggery,  rob- 
bery, rape,  and  burglary,)  a  principal  in  the  second  degree,  being 
present  aiding  and  abetting  the  crime,  is  as  well  excluded  from  his 
clergy  as  he  that  is  principal  in  the  first  degree ;  but  that  where  it 
is  only  taken  away  from  the  person  committing  the  offence  (as  in 
the  case  of  stabbing,  or  committing  larceny  in  a  dwelling-house, 
or  privately  from  the  person,)  his  aiders  and  abettors  are  not  ex- 
cluded, through  the  tenderness  of  the  law,  which  has  determined 
that  such  statutes  shall  be  taken  literally,  {g)  And  in  a  late  case 
the  distinction  was  acted  upon  in  the  construction  of  the  10  &  11 
W.  3.  c.  23.  (now  repealed  by  1  Geo.  4.  c.  1 17-  and  4  (Jeo.  4. 
c.  53.)  which  took  away  clergy  from  all  who  privately  stole  in  a 
shop,  &c.  and  from  all  who  assisted,  hired,  or  commanded  them. 
The  Judges  were  clear  that  this,  took  away  clergy  from  a  person 
present  aiding  and  assisting,  upon  the  prmciple  that  although  a 
statute  taking  away  clergy  from  an  offender  may  not  include  per- 
sons present  aiding  and  abetting  unless  there  are  words  for  that 

(M  Post.  481.  (/)  Coalheavere'  case,  1  Leach  6«. 

{e)  Rex  o.  Midwinter  and  Sims,  A  no  all  the  Judges  were  of  opinion  that 

Fost  Append.  415.    1  Leach  66,  note  this  case  was  good  law  in  Wells^s  case, 

(«).    See  also  Dodson's  Life  of  Foster,  1  Bast.  P.  C.  c.  8.  s.  7.  p.  414.  1  Leach 

30,  S5.  360,  in  the  note.  And  see  also  8  Hawk. 

'  (tf)  Commonly  called  the  Black  Act.  c.  99.  s.  98,  99. 

(«)  The  wor<b  are,  **  every  person  (g)  4  Bla.  Com.  973,  citing  1  Hale 

io  offending.*'  5S9.    Fost.  956,  957. 
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purpose ;  yet  a  statute,  taking  away  clergy  from  the  offender  and 
all  who  assist  him,  includes  aiders  and  abettors  present,  (a) 

When  several  are  present  and  abet  a  fact,  an  indictment  or  ap-  Indictment 
peal  may  lay  it  generally  as  done  by  all,  or  specially,  as  done  by  ^^abetton? 
one  and  abetted  by  the  rest,  (b)  And  even  m  offences  in  which 
there  could  have  been  only  one  principal  in  the  first  degree,  as  in 
rape,  a  charge  s^inst  all  as  principals  in  the  first  deme  is  valid, 
if  there  be  no  dirorence  in  the  punishment  between  the  principals 
in  the  first  and  those  in  the  second  degree ;  though  it  should  seem 
that  the  more  correct  form  in  a  case  of  this  kind  would  be  to  charge 
the  parties  according  to  the  facts  as  they  will  be  proved,  (c) 

An  indictment  against  the  principal  in  the  second  degree  in 
murder  should  shew  distinctly  that  he  was  present  when  the  mor- 
tal stroke  was  given ;  and  it  should  seem  that  it  would  not  be  suf- 
ficient to  state  that  both  of  their  malice  aforethought  made  the 
assault;  that  the  principal  in  the  first  degree  then  and  there 
gave  the  mortal  stroke,  and  so  that  both  murdered :  at  least  it 
would  not  be  sufficient  if,  before  the  allegation  that  both  murdered, 
it  is  stated  that  the  one  (the  principal  in  the  second  degree)  coun- 
selled and  incited  the  other  to  do  the  act.  (d)  

III.  Jin  accessory  before  the  fact  is  he  who,  being  absent  at  the  ^  "^^Sefi^ 
time  of  the  offence  committed,  doth  yet  procure,  counsel,  com- 
mand or  abet  another  to  commit  a  felony.  (A)  And  it  seems  that 
those  who  by  hire,  command,  counsel,  or  conspiracy,  and  those 
who  by  shewing  an  express  liking,  approbation,  or  assent  to  ano- 
ther's felonious  design  of  comnutting  a  felony,  abet  and  encourage 
him  to  commit  it,  but  are  so  for  absent  when  he  actually  commits 
it  that  he  could  not  be  encouraged  by  the  hopes  of  any  mimediate 
help  or  assistance  firom  them,  are  accessories  oefore  the  fact.  But 
words  that  amchmt  to  bare  permission  will  not  make  an  accessory, 
as  if  A*  says  he  will  kill  J.  S.,  and  B.  says  ^^  you  may  do  your 
pleasure  for  me,''  this  will  not  make  B.  an  accessory,  (t)  And  it 
seems  to  be  generally  agreed  that  he  who  barely  conceals  a  felony 
^rfiich  he  knows  to  be  intended  is  guilty  only  of  misprision  of 
felony,  and  shall  not  be  adjudged  an  accessory.  (A)  The  same  per- 
son may  be  a  principal  and  an  accessory  in  the  same  felony,  as 
where  A.  commands  B.  to  kill  C,  and  afterwards  actually  joins 
with  him  in  the  fact.  (/) 

The  offence  of  an  accessory  before  the  fact  differs  so  much  from  Offence  of  »c- 
diat  of  a  principal  in  the  second  degree,  that  where  a  person  was  ^^^t  diffen 

(c)  Rex  V.  Gofrerly,  Hil.  T.  1818,  (I)  S  Hawk.  P.  C.  c.  29.  s.  1.,  where  principal  in  the 

MS.  Bajriey.  J.    Raas.  and  Ry.  S4S,  it  is  said  also  that  he  may  be  charged  second  degree. 

aod  jMsl,  Book  IV.  Chap.  vit.  as  principal  and  accessory  in  the  same' 

(ft)  8  Hawk.  P.  C.  c.  8S.  8.  70.»  and  indictment;  bat  qu.  if  this  would  be 

c  f5.  a.  64.  allowed  at  the  present  day.    In  At- 

(e)  Rex  V.  Vide,  Fitz.  Corone,  pi.  kins*  case,  who  was  tried  for  the  mur- 

S6.    RcK  o. ,  Tr.  T.  1813.  P^$t^  der  of  Sir  E.Godfrey,  two  indictmenU 

Book  III.  Chap.  vi.  were  found  against  him«  one  as  prin- 

{i^  Rex  fu  Winifred  and  Thomas  cipal,  the  other  as  accessory ;  and  he 

Gordoiit  1  Leach  616.    1'  Sast  P.  C.  was  arraigned  upon  both  at  the  same 

S6S.           . .  time.    But  the  first  was  abandoned, 

(k)  1  Hale  6i6.  and  eTideacejgiven  only  in  support  of 

(i)  %  Hawk.  P.  C.  c.  29.  s.  Id.  the  second :  the  verdicts  appear,  how- 

W  1  Haledia.  8Hawk.P..Cc.  t9.  ever,  to  have  been  pronounced  succe^* 

t.  fS.  stvely.    7  Heweirs  St.  Tri.  831. 


so  Of  Accessories  h^&re  the  Fact.         [book.  i. 

indicted  as  an  accessory  before  the  fact/  it  was  held  that  she  could 
not  be  convicted  of  that  charge  upon  evidence  proving  her  to  have 
been  present  aiding  and  abetting ;  it  being  clearly  admitted  to  be 
necessary  to  chai^  a  principal  in  the  second  degree  with  being 
present  aiding  and  abetting,  (m) 

In  a  modem  case,  where  one  Danelly  was  indicted  for  a  bur- 
glary, and  Vaaghan  as  an  accessory  to  such  felony  and  burglary^ 
and  Danelly  had  been  acquitted  of  the  bui^lary  but  found  guil^ 
of  larceny,  and  Vaughan  found. guilty  as  accessory^  it  was  objected 
that  as  the  jury  had  acquitted  the  principal  of  the  burglary,  the 
accessory  must  be  acquitted  altogether,    ^t  as  a  great  majority 
of  the  Judges  upon  a  case  reserved  were  of  opinion  that  DaneUy 
was  free  from  any  felonious  intent,  the  charge  against  Vaughan,  as 
accessory,  of  coiurse  could  not  be  supported.  (») 
Description  of       It  is  to  be  observed  that  the  Legislature,  in  statutes  made  from 
accessories  be-  time  to  time  concerning  accessories  before  the  fact,  has  not  con- 
Sffferentsto*"^  fined  itself  to  any  certain  mode  of  expression;  but  has  rather 
tutes.  chosen  to  make  use  of  a  variety  of  words  all  terminating  in  the 

same  general  idea.  Thus  some  statutes  make  use  of  tibe  word 
accessories,  singly,  without  any  words  descriptive  of  the  ofience :  (p) 
.  others  have  the  words  abetihent,  procurement,  helping,  maintain- 
ing, and  counselling.;  {q)  or  aiders,  abettors,  procurers,  and  coun- 
seUors.  (r)  One  describes  the  offence  by  the  words  command, 
counsel,  or  hire;  {s)  another  calls  the  offenders  procurers  or  acces- 
sories, {t)  One  having  made  use  of  the  words  comfort,  aid,  abet, 
assist,  counsel,  hire,  or  command,  inmiediately  afterwards,  in  de- 
scribing the  same  offence  in  another  case,  uses  the  words  counsel, 
hire,  or  command  only,  {u)  One  statute  cidls  them  counsellors 
and  contrivers  of  felonies ;  {w)  and  many  others  make  use  of  the 
terms  counsellors,  aiders,  and  abettors,  or  barely  aiders  and  abet- 
tors. Upon  these  different  modes  of  expression,  all  plainly  descrip- 
tive of  the  same  offence,  Mr.  Justice  Foster  thinks  it  may  safely  be 
concluded  that  in  the  construction  of  statutes  which  oust  clergy  in 


(III)  Rex  V,  Winifred  and  Thomas 
Gordon,  1  Leach  515.  S.  C.  1  East 
P.  C.  S52.  And  see  Haydon*s  case,  4 
Co.  4S  b.  In  Gordon's  case  it  was  the 
opinion  of  all  the  judges  that  the  pri- 
soner who  was  discharged  upon  this 
objection  might  be  indicted  again  as 
principal.  So  in  1  Hale  625  it  appears 
thai  if  one  person  be  indicted  as  prin- 
cipal and  another  as  accessory,  and 
both  be  acquitted,  yet  the  person  in- 
dicted as  accessory  may  be  indicted  as 
principal,  and  the  former  acquittal  as 
accessory  is  no  bar.  But  it  is  said  that 
if  a  person  be  indicted  as  principal 
and  acquitted,  he  shall  not  be  indicted 
aa  accessory  hef&re.  1  Hale  6S6. ;  yet 
qu»  and  see  Fost.  SS9.  It  seems  to  be 
admitted,  that  if  a  man  be  indicted  as 
prtncipal  and  acquitted,  be  may  be 
indicted  as  accessory  tfUr  f  and  so  if 
he  bo  indicted  as  accessory  before, 
and  acquitted,  be  iii»y  btindicted  a» 


accessory,  after.    1  Hale  096. 

(n)  Rex  V,  Danelly  and  Vaui^han, 
Mich.  T.  1816.  2  Marsh  571.  and  1 
Kuss.  &  Ry.  310.  Post,  Book  IV.  Ch. 
Ti.  s.  1.  It  was  urged  that  Vaughan 
could  not  be  guilty  as  accessory  to 
the  '*said  felooy  and  burglary*'  as 
charged  in  the  indictment,  the  jury 
having  negatived  the  burglary;  that 
an  accessory  must  be  convicted  of  a 
felony  of  the  same  species  as  the  prin- 
cipal, and  that  his  offence,  though 
distinct,  is  yet  derivative  from  that 
of  the  principal* 

(p)  SI  EUz.  c.  12.  9.  5.  21  Jac.  I. 
c.  6. 

(q)  28  Hen.  8.  c.  1.  8.  S. 

(r)  1  Sd.  6.  c.  12.  8.  13. 

(«)  4  &  5  Ph.  &  M.  c.  4. 

(I)  38  Eliz.  c.  9.  s.  9. 

(ti)  3  &  4  W.  &  M.  c  9. 

(»)  1  Ainest.  2.C.  9. 
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the  case  of  participeB  eriminuy  we  are  not  to  be  governed  by  the 
bare  aound^  but  by  the  true  legal  import  of  the  words ;  and  aka 
that  every  person  who  comes  withm  the  description  of  these  ^ta- 
tutes,  varioas  as  they  are  in  point  of  expression^  is  in  the  judgment 
of  the  Legislature  an  accessory  before  the  fact)  unless  he  is  present 
at  the  £eu^  and  in  that  case  he  is  undoubtedly  a  principal,  {w) 

Whoever  procures  a  felony  to  be  committed,  though  it  be  by  the  Accessories  hj 
intervention  of  a  third  person^  is  an  accessory  before  the  fact ;  for  J^^n*ofTSd 
there  is  nothing  in  the  notion  of  commanding,  hiring,  counseUing^  person, 
aiding,  or  abetting,  which  may  not  be  effected  by  the  intervention 
of  a  third  person  without  any  direct  immediate  connecti<Hi  between 
the  first  mover  and  the  actor.  It  is  a  principle  in  law  which  can 
never  be  controverted,  that  he  who  procures  a  felony  to  be  done  is 
a  felon.  So  that  if  A.  bid  his  servant  hire  somebody,  no  matter 
whom,  to  murder  B.  and  furnish  him  with  money  for  thftt  purpose^ 
and  the  servant  procure  C.  a  person  whom  A.  never  saw  nor  heard 
of  to  do  it.  A.,  who  is  manifestly  the  first  mover  or  contriver  of  the 
murder  is  an  accessory  before  the  &ct.  (y)  And  a  nobleman  was 
found  guilty  of  murder  by  his  peers  upon  evidence  which  satisfied 
diem  that  he  had  contributed  to  the  murder  by  the  intervention  of 
his  lady  and  of  two  other  persons  who  were  themselves  no  more 
than  accessories,  without  any  sort  of  proof  that  he  had  ever  con- 
versed with  the  person  who  was  the  only  principal  in  the  murder, 
or  had  corresponded  with  him  directly  by  letter  or  message,  (s) 

In  high  irecuon.  there  are  no  accessories  but  all  are  principals,  en  In  what  crime* 
accomit  of  the  heinousness  of  the  crime,  (a)  But  in  petit  treason,  ^cessories?* 
murder,  and  felonies  in  general,  there  may  be  accessories,  except 
only  in  those  oifences  which  by  judgment  of  law  are  sudden  and 
unpremeditated,  as  manslaughter  and  the  like :  which  therefore 
cannot  have  any  accessories  before  the  fact.  (6)  In  petit  larceny 
theje  can  be  no  accessories  either  before  or  after  the  feet,  although 
it  be  felony,  because  it  is  not  such  as  judgment  of  death  ought  by 
law  to  be  passed  upon  it ;  but  prociurers  and  counsellors  are  prin- 
cipals as  in  trespass,  (c)     In  forgery  it  is  laid  down  generally  in 


(jr)  That  is,  a  principal  in  the  first 
decree  if  the  actual  perpetrator,  or  a 
principal  in  the  second  aegree  if  only 
ao  aider  and  abettor.  Post.  131.  And 
see  Fost.  ISO,  where  speaking  of  a 
case  in  1  Aad.  195.  in  which  an  in- 
dictment was  held  to  be  sufficient, 
thoogh  the  words  of  the  statute  of  Ph. 
&  M.  were  not  pursued,  the  words 
excUavit,  movUy  et  procuravit,  being 
deemed  tantamonnt  to  the  words  of 
the  statute  and  descriptive  of  the  same 
offirace,  he  says  that  he  takes  that 
case  to  be  good  law,  though  he  con- 
fesses it  is  ue  only  precedent  he  has 
met  with  where  the  words  of  the  sta- 
tute hare  been  totally  dropped. 

(y)  Seetheca6eofMacdaniel,Bgan, 
and  Berry,  Fost.  125.  S  Hawk.  P.  C. 
c  89.  s.  I,  10.  10  Howeirs  St  Tri. 
746, 789.  The  opinion  was^  that  the 
parties  clearly  weald  hare  been  ao- 


swerable  as  accessories  in  the  manner 
charged  if  the  offence  had  been  a  rob- 
bery :  but  as  it  appeared  that  the  per* 
son  robbed  was  a  party  to  the  conspi* 
racy,  and  gave  his  money  freely,  so 
that  there  was  no  robbery,  judgment 
was  given  for  the  prisoners. 

(s)  The  case  of  the  Earl  of  Somer* 
set  indicted  as  an  accessory  before  the 
fact  to  the  murder  of  Sir  Thomas 
Overbury,  19  St  Tri.  804. 

(a)  2  Hawk.  P.  C.  c.  S9.  s.  «,  6. 
1  Hale  61 S.  Fost  841.  4  Blac.  Com. 
85. 

{»)  4  Blac.  Com.  86.  1  Hale  616. 
8  Hawk.  P.  C.  c.  89.  s.  84. 

(c)  8  Bast.  P.  C.  748.  1  Hale  580, 
616.  8  Inst  188.  18  Rep.  81.  Evans's 
case,  Fost.  78.  4  Blac.  86.  It  appears 
however  that  in  Reddeard's  case,  S. 
11,  Ann.  (Do  6iey*s  MS.)  Powell,  J. 
said  it  was  a  riilgar  error  tathiBk  thatr 
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the  books  that  all  are  principals,  and  tiiat  whatever  wonld  make  a 
man  accessory  before  m  felony  would  make  him  a  principal  in  for- 
gery^  (cQ  but  it  is  conceived  that  this  must  be  understood  of  for- 
gery at  common  law,  and  where  it  is  considered  only  as  a  misde- 
meanor, (e)  And  where  three  persons  agreed  to  utter  a  forged 
bank  note,  and  one  uttered  it^at  Gosport,  and  the  other  two,  by 
previous  concert,  waited  at  Portsmouth ;  tjie  two  latter  were  held 
to  be  accessories ;  and  having  been  tried  and  convicted  as  princi- 
pals were  recommended  for  a  pardon.  (/)  In  crimes  under  the 
degree  of  felony  there  can  be  no  accessories ;  but  all  persons  con- 
cerned therein,  if  guilty  at  all,  are  principals,  {g) 

It  should  be  observed  as  to  felonies  created  by  acts  of  parlia- 
ment, that  regularly  if  an  act  of  parliament  enact  an  offence  to  be 
felony,  though  it  mention  nothing  of  accessories  before  or  after, 
yet  virtually  and  consequentially  those  that  counsel  or  command 
the  offence  are  accessories  before  the  fact,  and  those  who  know- 
ingly receive  the  offender  are  accessories  after,  {h) 

It  is  a  maxim  that  accessorius  sequitur  naturam  sui  princi' 
pedis ;(%)  and  therefore  an  accessory  cannot  be  guilty  of  a  higher 
crinCie  than  his  principal.  So  that  if  a  servant  instigates  a  stranger 
to  kill  his  master,  this  being  murder  in  the  stranger  as  principal, 
of  course  the  servant  is  accessory  only  to  the  crime  of  murder ; 
though  had  he  b<een  present  and  assisting  he  would  have  been 
guilty  as  principal  of  petty  treason  and  the  stranger  of  murder.  (Ar) 
But  a  statute  excluding  accessories  from  the  benefit  of  cleigy  does 
not  thereby  exclude  £e  principals ;  nor  does  a  statute  excluding 
the  principals  thereby  exclude  the  accessories,  ij)  And  if  a  statute 
takes  away  clergy  from  accessories,  and  a  subsequent  statute  makea 
accessories  persons  who  were.not  so  before,  the  latter  shall  have 
their  clergy,  (m)  Certain  accessories  after  the  fa&t,  namely  re- 
ceivers of  stolen  goods,  are  in  some  instances  punished  with  more 
severity  than  the  principal  offenders,  (n) 

It  has  been  occasiomdly  much  considered  how  far  an  accessory 
is  involved  in  the  guilt  of  the  principal  when  the  principal  does 
not  act  in  conformity  with  the  plans  and  instructions  of  the  acces- 


petit  larceny  or  any  felony,  capital  or 
not,  might  not  have  accessories  after 
the  fact.  Seij.  Forster's  MS.  cited 
S  East.  P.  C.  743.  9ut  the  principle 
as  stated  in  the  text  seems  well  esta- 
blished; and  in  the  case  of  Bvans, 
(Foster  73),  Mr.  J.  Foster  expressly 
says,  *'  Evans  ought  not  to  have  been 
'^  pnt  upon  his  trial  $  for  the  acts 
**  which  make  receivers  of  stolen  goods 
*<  knowingly  accessories  to  the  felony 
*'  must  be  understood  to  make  them 
**  accessories  in  such  oases  onlv  where 
"  by  law  an  accessory  may  be,  and 
**  there  can  be  no  accessory  to  petty 
« larceny." 

(lO  Bothe*s  case.  Moor  666.  1  Sid. 
312.  8  Hawk.  c.  29.  s.  2.  and  autho- 
rities cited  in  8  East.  P.  C.  973. 

(«)  2  East  P.  C..978.  And  see  po«l. 
Book  lY .  Chap,  on  Forgery.    And  see . 


Morrises  case,  2  Leach  1096  note  (a). 

(/)  Rex  V,  Soares,  Atkinson  and 
Brighton,  MS.  S.  C.  2  East.  P.  C.  974» 
Russ.  and  Ry.  25. 

{g)  4  Blac.  Com.  36.     1  Hale  613. 

(A)  1  Hale  613,614,704.  3  Inst.  59. 

(0  3  losU  139. 

{k)  4  Blac.  Com.  36. 

(/)  2  Hawk.  P.  C.  c.  33.  s.  26.  But 
see  2  East  P.  C.  c.  21.  s.  9.  where  it 
is  said  that  Lord  Hale  and  Foster,  J. 
were  decidedly  of  opinion,  that  prin- 
cipals in  arson  were  virtually  excluded 
from  the  benefit  of  clerr]^  by  the  stat. 
4  &  5  Ph.  &  M.  c.  4.  which  excluded 
the  accessory  before.  ' 

(III)  Post  372,  373.  8  East.  P.  C.  c. 
16.  s.  47.  p.  616. 

(n)  4  Geo.  1.  c.  11.  29  Geo.  8.  c. 
80.  s.  l.^and 8  Geo.  3.  c.  88— ^onrteea 
yean*  tran^rtation* 
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8ory.  With  regard  to  this,  it  appears  that  if  the  principal  totalh  cipal  vaHes 
€md  substantially  varies  from  the  terms  of  the  instigation,  if  being  *^^°™  *^J  , 
solicited  to  commit  a  felony  of  one  kind,  he  wilfully  and  knowingly  [^^tion.* 
commit  a  felony  of  another,  he  will  stand  single  in  that  offence, 
and  the  person  soliciting  will  not  be  involved  in  his  guilt,  {n) 
Thus  if  A.  command  B.  to  burn  C/s  house,  and  he  in  so  doing 
commits  a  robbery ;  now  A.  though  accessory  to  the  burning  is 
not  accessory  to  the  robbery,  for  that  is  a  thing  of  a  distinct  and 
uoconsequential  nature,  (o)  And  if  A.  counsels  Bl  to  steal  goods 
of  C.  on  the  road,  and  B.  breaks  into  C.'s  house  and  steals  them 
there,  A.  is  not  accessory  to  the  breaking  the  house ;  because  that  is 
a  felony  of  another  kind,  (x)  He  is  however  accessory  to  the  steal- 
ing, (z)  But  if  the  principal  complies  in  substance  with  the  insti- 
gation of  the  accessory,  varying  dniy  in  circumstances  of  time  or 
place,  or  in  the  manner  of  execution,  the  accessory  will  be  involved 
m  his  guilt :  as  if  A.  command  B.  to  murder  C.  by  poison,  and  B. 
does  it  by  a  sword  or  other  weapon,  or  by  any  other  means,  A,  is 
accessory  to  this  murder ;  for  tne  murder  oi  C.  was  the  object 
principally  in  contemplation,  and  that  is  effected,  {p)  And  it 
seems  that  if  A.  counsels  B.  to  steal  goods  in  C.'s  house  but  not 
to  break  into  it,  anid  B.  does  break  into  it^  A.  is  accessory  to  the 
breaking,  (a)  And  where  the  principal  goes  beyond  the  terms  of  the 
solicitation,  yet  if,  in  the  event,  the  felony  committed  was  a  probable 
consequence  of  what  was  ordered  or  advised,  the  person  giving 
such  orders  or  advice  will  be  an  accessory  to  that  felony.  As  if  A. 
advise  B.  to  rob  C,  and  in  robbing  him  B.  kills  him,  either  upon 
resistance  made,  or  to  conceal  the  fact,  or  upon  any  other  motive 
operating  at  the  time  of  the  robbery :  or  if  A.  solicit  B.  to  burn 
the  house  of  C,  and  B.  does  it  accordingly,  and  the  flames  taldng 
hold  of  the  house  of  D.,  that  likewise  is  burnt.  In  these  cases  A. 
is  accessory  to  B.  both  in  the  murder  of  C.  and  in  the  burning  of 
the  house  of  D.  The  advice,  solicitation,  or  ordfp*8,  were  pursued 
in  substance,  and  were  extremely  flagitious  on  the  pleirt  of  A. ;  and 
the  events,  though  possibly  falling  out  beyond  his  original  inten-* 
tion,  were,  in  the  ordinary  course  of  things,  the  probable  conse- 
quences of  what  B.  did  under  the  influence  and  at  the  instigation 
ofA.(y) 

Where  A.  counselled  a  pregnant  woman  to  murder  her  child  Counselling » 
when  it  should  be  bom,  and  she  murdered  it  accordingly,  A.  was  pregnant 
held  to  be  accessory  to  the  murder:  the  procurement  before  the  mu^"  her 
birth  being  considered  as  a  felony  continued  after  the  birth,  and  child. 
until  the  murder  was  perpetrated  by  reason  of  that  procurement,  (c) 

But  the  more  difiicult  questions  arise  where  the  principal  Ay  A.beini(conn- 
mistake  commits  a  different  crime  from  that  to  which  he  was  soli-  J®**®J  tomur- 
cited  by  the  accessory.    It  has  been  said,  that  if  A.  orders  B.  to  dm  c,"*'"" 
kill  C,  and  he  by  mistake  kills  D.,  or  aiming  a  blow  at  C.  misses 
him  and  kills  D.,  A.  will  not  be  accessory  to  this  murder,  because 
it  differs  in  the  person,  (r)    And  in  support  of  this  position  Saun- 

4 

(»)  Fost.  369.  c.  99.  s.  20. 

\o)  1  Hale  617.    4  Blac.  Com.  87.  («)  Bac.  Max.  Reg.  16. 

(x)  Plowd.  475.  {q)  Foftt  370. 

(ft)  1  Hale  617.  (c)  Rex  v.  Parker,  Dj.  180.  a.  pi.  S. 

{p)  Fost  369,  370.    S  Hawk.  P.  C.         (r)  1  Halt  617.    3  Inst  51. 
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ders'  case  {s)  is  cited ;  who  with  the  intention  of  destroying  his 

wifCj  by  the  advice  of  one  Archer,  mixed  poison  in  a  roasted  apple, 

and  gave  it  her  to  eat ;  and  the  wife  having  eaten  a  small  part  of 

it,  and  having  given  the  remainder  to  their  child,  Saunders  (making 

only  a  fsdnt  attempt  to  save  the  child  whom  he  loved  and  would 

.not  have  destroyed)  stood  by  and  saw  it  eat  the  poison,  of  which 

it  soon  afterwards  died.    And  it  was  held,  that  though  Saunders 

was  clearly  guilty  of  the  murder  of  the  child,  yet  Archer  was  not 

accessary  to  that  murder.    But  Mr.  Justice  Foster  thinks,  that  this 

case  of  Saunders  does  not  support  the  position  (which  he  calls  a 

merciful  opinion)  to  its  full  extent ;  and  he  proposes  the  following 

case  as  worthy  of  consideration.    '^  B.  is  an  utter  stranger  to  the 

'^  person  of  C;  A.  therefore  takes  upon  him  to  describe  Um  by  his 

^^  stature,  dress,  age,  complexion,  &c.  and  acquaints  B.  when  and 

^^  where  he  may  probably  be  met  with.    B.  is  punctual  at  the  time 

'^  and  place ;  and  D.,  a  person  nossibly  in  the  opinion  of  B.  answer- 

^^  ing  the  description,  unhappily  comes  by  and  is  murdered,  upon 

^^  a  strong  belief  on  the  part  of  B,  that  this  is  the  man  marked  out 

^'  for  destruction.    Here  is  a  lamentable  mistake ; — ^but  who  is  an- 

^'  swerable  for  it  ?     B.  undoubtedly  is ;  the  malice  on  his  pait 

^^  egreditur  personam.    And  may  not  the  same  be  said  on  the  part 

of  A.?     The  pit  which  he,  with  a  murderous  intention,  dug  for 

C,  D.  through  his  guilt  fell  into  and  perished.     For  B.,  not 

knowing  the  person  of  C,  had  no  other  guide  to  lead  him  to  his 

prey  than  the  description  A.  gave  of  him.    B.  in  following  this 

guide  fell  into  a  mistake,  which  it  is  great  odds  any  man  iii  his 

circumstances  might  have  fallen  into.     I  therefore,  as  at  present 

'^  advised,  conceive  that  A.  was  answerable  for  the  consequence  of 

'^  the  flagitious  orders  he  gave,  since  that  consequence  appears,  in 

*•  the  ordinary  course  of  tUngs,  to  have  been  highly  probable."  (/) 

Mr.  Justice  Foster  then  proposes  the  following  criteria^  as 

explaining  the  grounds  upon  which  the  several  cases  falling  under 

this  head  will  be  found  to  turn.     ^^  Did  the  principal  commit  the 

'^  felony  he  stands  charged  with  under  the  influence  of  the  flagi- 

^^  tious  advice;  and  was  the  event,  in   the  ordinary  course  of 

things,  a  probable  consequence  of  that  felony  ?  or  did  he,  follow;- 

ing  the   suggestions  of  his   own  wicked   heart,  wilfiiUy  an^ 

knowingly  commit  a  felony  of  another  kmd,  or  upon  a  different 

"  subject."  (w) 

A.  commands  B.  to  kill  C,  but  before  the  execution  thereof 
repents  and  cou|itermands  B.,  yet  B.  proceeds  in  the  execution 
thereof;  A.  is  not  accessory,  for  his  consent  continues  not,  and  he 
gave  timely  countermand  to  B. :  but  though  A.  had  repented,  yet  if  B. 
had  not  been  actually  countermanded  before  the  fact  committed^ 
A.  had  been  accessory,  (or) 

IV.  An  accessory  after  the  facty  is  a  person  who,  knowing  a 
felony  to  have  been  committed  by  another,  receives,  relieves, 
comforts,  or  assists  the  felon,  {y)  And  it  seems  to  have  been 
agreed,  that  any.  assistance  given  to  one  known  to  be  a  felon,  in 
order  to  hinder  his  being  apprehended  or  tried,  or  suffering  the 
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(s)  Plowd.  475.     I  Hale  431. 
(I)  Post.  370,  371. 
(ir)  Post.  372. 


{X)  1  Hale  617. 

(y)  1  Hale  618.  4  Blao.  Com.  37. 
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punishment  to  which  he  is  condeiiiDed,  is  a  sufficient  receipt  to 

make  a  man  an  accessory  of  this  description :  as  where  one  assists 

a  felon  with  a  horse  to  ride  away,  or  with  money  or  victuals  to 

support  him  in  his'  escape,  or  where  one  harbours  and  conceals  in 

his  house  a  felon  under  pursuit,  by  reason  whereof  the  pursuers 

cannot  find  him;  and  much  more  where  one  harbours  in  his 

house  and  openly  protects  such  a  felon,  by  reason  whereof  the 

pursuers   dare  not  take  him.  (2)     Also  whoever  rescues  a  felon 

xrom  an  arrest  for  the  felony,   or  voluntarily  and  intentionally 

aoffisrs  him  to  escape,  is  an  accessory  to  the  felony :  (a)  and  it  has 

J  been  said,  that  those  are  in  like  manner  guilty  who  oppose  the 

M,  i^rehending  of  a  felon,  {b)    It  is  agreed,  by  all  the  books,  that  a 

t^man  may  be  an  accessory  after  the  fact  by  receiving  one  who  was 

an  accessory  before  as  well  as  by  receiving  a  principal,  (c)     And  it 

has  been  holden,  that  a  man  may  make  himself  an  accessory  after 

the  fact  to  a  larceny  of  his  own  goods,  or  to  a  robbery  on  himself, 

by  harbouring  or  concealing  the  thief,  or  assisting  in  his  escape,  {d) 

Where  an  act  of  parliament  enacts  an  offence  to  be  felony,  ^no^ences 
though  it  mentions  nothing  of  accessories,  yet  virtually  and  con-  statute. 
sequentially  those  that  knowingly  receive  the  offender  are  acces- 
sories after,  (e)     It  has,  however,  been  said,  that  if  the  act  of  par- 
liament that  makes  the  felony  in  express  terms,   comprehend 
accessories  before^  and  make  no  mention  of  accessories  after^  it 
seems  there  can  be  no  accessories  after;  the  expression  of  pro- 
curers, counsellers,  abettors,  all  which  import  accessories  before^ 
making  it  evident  that  the  Legislature  did  not  intend  to  include 
accessories  after ^  whose  offence  is  of  a  lower  degree  than  that  of 
accessories  before.  (/)     But  by  others  it  is  considered  to  be  set- 
tled law,  that  in  all  cases  where  a  statute  makes  any  offence 
^ason,  or  felony,  it  involves  the  receiver  of  the  offender  in  the 
same  guilt  with  himself,  in  the  same  manner  as  in  treason  or 
Celony  at  common  law,  unless  there  be  an  express  provision  to 
the  contrary,  {g)    And  although  it  be  generally  true,  that  an  act 
of  parliament  creating  a  felony  renders  consequentially  acceersories 
before  and  after  within  the  same  penalty,  yet  the  special  penning . 
of  the  act  sometimes  varies  the  case :  thus,  the  statute  3  Hen.  7- 
c.  2.  for  taking  away  women,  makes  the  taking  away,  the  pro- 
curing and  abetting,  and  also  the  wittingly  receiving,  all  equally 
felonies  and  excluded  from  clergy.     So  that  acts  of  parliament  may 
diversify  the  offences  of  accessory  or  principal  according  to  their 
various  penning,  and  have  done  so  in  many  cases.  (A) 

There  is  no  doubt  but  that  it  is  necessary  for  a  receiver  to  Tbc  accessory 
have  had  notice,  either  express  or  implied,  of  a  felony  having  thefclony^^ 
been  committed,  in  order  to  make  him  api  accessory  by  receiving  committed, 
the  felon  :(i)  and  it  is  also  agreed,  that  the  felony  must  be  com-  and  the  felony 

'  ^  '  o         '  J  .  must  be  com- 

(z)  8  Hawk.   P.  C.    e.  29.   s.  «6.  (c)  8  Hawk.  P.  C.  c.  29.  s.  1.              ^^®^' 

1  Hale  618,  619.    4  Blac.  Com.  38.  (d)  Post.  ISS.  Cromp.  Just.  41  I). 

b  Ann.  c.31.  s.  5.  pK  4  and  5. 

(«)  2  Hawk.   P.  C.    e.  29.   s.  27.  {e)  1  Hale  613.  ^n/0p;32. 

1  Hale  619. :  bat  not  the  merely  saf-  (/)  I  Hale  614. 

fering  him  to  escape,  where  it  is  a  •  (jr)  2  Hawk«  P.  C.  c.  29.  s.  14. 

iNure  omission.  1  Hale  619. .  2  Hawk.  (A)  1  Hale  614,  615. 

P.  C.  c.  29.  s.  29.  (0  ^Hawk.  P.C.  C.29.  S.S2. 

ih)  2  Hawk.  P.  C.  c.  29.  s.  27. 

D2 


36 


Feme  covert. 


Proaecntionr 
against  accea- 
aories  after 
the  C&ct  at 
common  law 
not  fi:e<|aent. 


Of  the  pro- 
ceedingg 
againat  acces- 
aoriei. 


Of  AccessorieB  after  the  Fact         [book  i/- 

plete  at  the  time  of  th^  assistance  given,  else  it  makes  not  the 
assistant  an  accessory.  So  that  if  one  wounds  another  mortally^ 
and  after  the  wound  given,  biit  before  death  ensues,  a  person 
assists  or  receives  the  delinquent ;  this  does  not  make  him  acces- 
sory to  the  homicide,  for  till  death  ensues  there  lA  no  felony  com- 
mitted. (A) 

Ilie  law  has  such  a  regard  to  the  duty,  love,  and  tenderhess, 
which  a  wife  owes  to  her  husband,  that  it  does  not  make  her  an 
accessory  to  felony  by  any  receipt  whatever  which  she  may  give 
to  him;  considering  that  she  ought  not  to  discover  her  hus- 
band. (/) 

It  is  not  thought  necessary  to  discuss  further  the  general  prin- 
oiples  of  law  relating  to  accessories  after  the  fact,  since  prosecu- 
.tions  agaiBst  such  persotts  grounded  on  the  common  law  are 
seldom  instituted  at  the  present  time ;  nor  do  they  appear  to  have 
been  frequent  for  many  years  past,  nor  to  have  had  any  great 
effect,  (m)  With  respect  to  receivers  of  stolen  goods,  who  by  the 
3  and  4  W.  and  M.  c.  9.  and  by  the  5  Anne,  c.  31 ,  are  made  acces- 
sories after  the  fact,  it  is  intended  to  treat  of  their  offence  in  a 
subsequent  chapter,  (n)  It  may  be  observed,  however,  that  the 
statute  5  Anne,  c.  31.^.  5.  enacts,  that  if  any  person  shall  receive, 
harbour,  or  conceal,  any  burglars,  felons,  or  thieves,  knowing 
them  to  be  so,  he  shall  be  taken  as  an  accessory  to  the  felony,  (o) 
And  in  the  case  of  horse-stealing,  a  statute  of  Elizabeth  (p)  has 
taken  away  clergy  as  well  from  the  accessory  after  as  before  the 
fact.  But  this  statute  extends  only  to  such  persons  as  were  in 
judgment  of  law  accessories  at  the  time  the  act  was  made,  namely, 
accessories  at  common  law )  not  to  such  as  are  made  accessories 
by  subsequent  statutes;  and  therefore  a  person  knowingly  re- 
ceiving a  stolen  horse,  who  is  made  an  accessory  by  later  statutes, 
is  not  ousted,  {q) 

The  principal  and  accessory  may  be  indicted  in  the  same  in- 
dictment and  tried  together,  which  is  the  best  and  most  usual 
course :  (r)  and  the  accessory  shall  not,  without  his  own  consent, 
be  brought  to  trial,  till  the  guilt  of  the  principal  is  legally  ascer- 


(k)  2  Hawk.  4^  29.  a.  35.  4  Blac. 
Coin.  38. 

(0  8  Hawk.  c.  89.  s.  34.  1  Hale 
681.  anie^  p.  19.  But  this  applies  to 
^0  other  Telation  besides  that  of  a 
wife  to  her  husband:  aud  the  hus- 
hand  maj  be  an  accessory  for  the 
receipt  of  his  wife.   1  ti  ale  681. 

(m)  Fost.  378. 

(»)  iVaf,  Book  IV.  Chap.  xiii.  of 
Receiving  sioien  Geeds. 

(o)  Fid.  8  East.  P.  C.  744.  as  to 
the  construction  of  this  statute. 

(p)Sl  Eliz.  c.  18.  s.  5. 

(q)  Fost  373.  citing  MSS.  Tracy 
and  Denton. 

(r)  1  Hale  683.  Fost  366.  Rex  v. 
Danelljr  and  Vaughan,  Old  Bailey, 
Sept  1816,  ante,  p.  30.  It  seems  to 
have  been  settled  that  if  the  princi- 
pal  and  accessory  appear  togctbefy 


and  the  principal  plead  the  gene- 
ral issue,  the.  accessory  shall  be  put 
to  plead  also,  and  that  if  he  like- 
wise plead  the  general  issue,  both 
may  be  tried  by  one  inquest;  but  that 
the  principal  must  be  nrst  convicted  i 
and  that  the  jury  shall  be  charged, 
that  if  they  find  the  principal  not 
guilty,  they  shall  find  the  accessory 
not  guilt^r.  But  it  seems  agreed,  that 
if  the  principal  plead  a  plea  in  bar; 
or  abatement,  or  a  former  acquittal, 
the  accessory  shall  not  be  forced  to 
answer  till  "that  plea  be  determined'; 
for  if  it  be  found  for  the  principal^ 
the  aecsssory  is  discharged ;  if  against 
the  principal,  yet  he  shall  afterwards 
plead  over  to  the  fslony,  aod  may  be 
acmiittttd. .  8  Hawk.  F.  C.  c,  89.  s.  47. 
1  Hale  684. 
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Udned  by  conviction  or  outlawry,  unless  they  are  tried  toge^ 
flier,  (s)  This,  however,  must  be  understood,  with  the  exception 
of  those  accessories  after  the  fact,  commonly  called  receivers  of 
stolen  goods,  and  certain  accessdries  before  the  fact  in  cases  of' 
burglary,  robbery,  and  grand  larceny,  who,  by  the  enactments  of 
Bevend  statutes,  (t)  may  be  proceeded  against  by  indictment  for  a 
misdemeanor,  though  the  principal  may  not  have  been  convicted  ; 
as  will  be  shewn  more  at  length  in  subsequent  parts  of  this 
Work,  (u)  Where  the  proceedings  are  against  the  accessory  only, 
the  name  of  the  principal  should  be  stated  in  the  indictment,  if  it- 
is  known ;  and  where  it  was  stated  in  an  indictment  against  an 
accessory  to  a  felony,  tihat  the  felony  was  committed'  by  a  person 
to  the  jurors  unknown,  and  it  appeared  that  the  principal  felon 
was  a  witness  before  the  grand  jury^  it  was  held  that  the  indict- 
ment could  not  be  supported.  (t£r)' 

An  indictment  against  an  accessory  should  state  that  the  prin- 
cipal committed  the  o£fence;  and  it  is  not  sufficient  merely  to 
state  that  he  was  indicted  for  the  offence,  as  the  indictment  is 
only  an  accusation,  and  it  does^  not  follow  that  he  really  com- 
mitted the  offence  because  he  was  indicted  for  it.  (o) 

Formerly  if  a  man  had  been  indicted  as  accessory  in  the  same  a  man  may  be 
felony  to  several  persons,  he  could  not  have  been  arraigned  till  all  arraigned  as 
the  principals  were  convicted  and  attainted :  but  as  the  law  now  *„ch*^'the* 
stands,  if  a  man  be  indicted  as  accessory  to  two  or  more,  and  the  principals  as 
jury  find  him  accessory  to  one,  it  is  a  good  verdict,  and' judgment  are  conyicted^ 
may  pass  upon*  him.  (x)     And  therefore  the  Court  in  their  dis- 
creti<m  may  arraign  him  a»  accessory  to  such  of  the  principals  as 
are  convicted ;  and  if  he  be  found  guilty  as  a%,cessory  to  them  or 
any  of  them^  judgment  shall  pass  upon  him.  (y)    An  acquittal  in 
such  case  would  not  formerly  have  discharged  him  as*  accessory 
to  the  others;  (2)  but  by  the  statute  43  Geo.  3.  c.  113.  s.  5.  it  is 
provided  that  no  person  shall  be  tried  more*  than'  once  for  the 
same  offence  of  being  accessory  before  thefact. 

'    If  A.  be  indicted  as  principal,  and  B.  as  accessory,  and  both  be  Former  ac- 
acquitted,  or  if  B.  only  be  acquitted,  yet  B.'  may  be  indicted  as  quittal  when 
principal  in  the   same  offence,   and  his  former  acquittal  is  no  fndictmcntT 
bar.  (a)     But  it  -seems  to  be  agreed,  that  if  A.  be  indicted  as 
priacipal  and  acquitted,  he   cannot  be   afterwards  indicted  as 
accessory  before  the  fact4  (b)     If,  however,  a  man  be  indicted  as 


($)  1  Bale  (KS.  2  Hawk.  c.  89.  s.  45. 
Fost.  360. 

(I>  1  Aiine,.sess.  9.  c.  9.  ».  2.  5  Anne, 
'c.  31 .  8.  6.  S2  Geo.  3.  e.  68.  3  Geo.  4. 
c.  38.  s.  4. 

(m)  PaH,  Book  IV.  Chap.  r.  of  Bur- 
glMrjfj  and  Chap.  ziiL  of  ReteMng 

(V)  Rex  V  Walker,  3  Campb.  864. 
So  in  ao  indictment  for  larceny, 
'tiiODgh  the  goods  may  be  laid  to  be 
the  property  of  penon$  unknown  ^ 
such  an  allegation  ia  improper  if  the 
•owner  be  really  known.  8  Bast.  P.  C. 
651.  781.  IVfly  Book  IV.  Chap.  iv.  on 
•  Larceny  • 


{o)  Lord  Sanchar'9  case,  9  Co.  117 
a. 

(x)  Fust..S61.   9  Co.  119. 

{y\  I  ifele  624.  9  Hawk.  P.  C.  c.  89. 
A.  46.   Plowd.  98,99.  Post.  361. 

<a»  9  Hawk.  P.  C.  c.  «9.  s.  46. 

(«)  1  Hale  6S6.  Rex  v  Winifred 
and  Thomas  Gordon.  1  Leach  515. 
S.  C.  1  East.  P.  C.  35. 

{b)  1  Hale  696.  2  Hale  244.  Bui 
Mr.  Justice  Foster  says,  that  he  knows 
not  upon  what  grounds;  as  in  con- 
sideration of  law  the  offences  of  prin- 
cipal and  accessory  are  quite  difr 
ferettt..  See  Post  361,  362. 
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principal  and  acquitted,  he  may  be  indicted  as  accessory  after 
the  fact;  and  so  if  he  be  indicted  as  accessory  before  the  fact 
and    acquitted,    he    may  be   indicted    as    accessory    after    the 
fiict.  (c) 
Accessory  may      Anciently  an  accessory  could  not  be  tried  unless  the  principal 
tEe^princTpal'^  ^^^  attainted  :  so  that  if  the  principal  stood  mute  of  malice,  or 
offender  has      challenged  peremptorily  above  the  legal  number  of  jurors,  or  re— 
^«c>l  co^/ict-    fused  to  answer  directly  to  the  charge,  the  accessory  could  not 
totati^ed.    ^^^^  been  put  upon  his  trial,  {d)    But  the  statute  1  Anne,  stat.  2. 
c.  9.,  provides  a  remedy  for  this  defect ;  and  enacts  that  ^^  if  any 
^^  principal  offender  shall  be  convicted  of  any  felony,  or  shall  stana 
'^  mute,  or  peremptorily  challenge  above  the  number  of  twenty 
^^  persons  returned  to  serve  of  the  jury,  it  shall  and  may  be  lawful 
'^  to  proceed  against  any  accessory,  either  before  or  after  the  fact^ 
^'  in  the  same  manner  as  if  such  2^i^P^f^^o^  f^  been  attainted 
^^  thereof,  notwithstanding  any  such  principal  felon  shall  be  ad- 
'^  mitted  to  the  benefit  of  his  cleigy,  pardoned,  or  otherwise  deli- 
'^  vered  before  attainder ;  and  every  such  accessory  shall  suffer  the 
'<  same  punishment,  if  he  or  she  be  convicted,  or  shall  stand  mute^ 
^'  or  peremptorily  challenge  above  the  number  of  twenty  persons 
'^  returned  to  serve  of  the  jury,  as  he  or  she  should  have  suffered 
'^  if  the  principal  had  been  attainted,"     Upon  this  statute  it  has 
been  held  that  it  is  sufficient,  in  an  indictment  for  felony  against  a 
receiver  of  stolen  goods,  to  state  that  the  principal  was  ^^  tried 
and  duly  convicted,"  without  going  on  to  shew  thBtJudgnient  was 
passed  upon  him,  or  how  he  was  delivered.  («)     And  where  an  in- 
dictment for  receiving  stolen  goods  averred  that  the  principal  felon 
had  been  dufy  convicted,  upon  an  objection  that  the  record  which 
was  produced  was  not  sufficiently  formal  and  correct  to  support 
the  averment,  it  was  held  that  the  judgment  was  not  necessary, 
and  might  be  rejected ;  that  the  conviction  was  sufficient ;  that  in 
the  common  case,  where  the  receiver  is  tried  with  the  thief,  there 
is  no  iudgment  on  the  thief  before  the  verdict  against  the  receiver; 
and  that  although  the  record  produced  was  full  of  errors,  yet  an 
erroneous  attiunder  of  the  principal  is  sufficient,  as  against  the 
accessory,  imtil  it  is  reversed.  (/) 


(c)  1  Hale  626. 

\i)  Post  362,  where  the  doctrine  is 
repnrohated :  and  see  i  Hale  625,  where 
it  is  said  that  it  was  for  this  reason 
that  fFetion,  the  principal  actor  in 
the  murder  of  Sir  J\omas  Overbur^j 
could  not  for  a  lone  while  hejpreTaU- 
ed  upon  to  plead,  that  so  the  Earl  and 
Countess  of  Somersei^  who  were  the 
movers  and  procurers,  might  escape. 
1  St  Tri.  314. 

(e)  Hyman*s  case,  9  Leach  925.  9 
East.  P.  C.  7S2. 

(/)  Ba1dwin*s  case,  3  Camph.  265* 
Cor.  ThonisoQ,  B.  Monmouth  Sum- 
mer assizes,  1818.  The  judgment  was 
vcrv  informal,  cfncludmg  ''  and  the 
said  Isaac  Powel]  in  mercy ,  &c.*'  See 
further  as  to  the  sufficicucj  of  an 
erroneous  attainder  of  the  principal 


while  unreversed,  1  Hawk.  P.  C.  c. 
29.  s.  40.  And  see  in  Lord  Sanchar^s 
case,  9  Co.  1 19,  that  if  the  principal 
be  erroneously  attainted,  yet  the  ac- 
cessory shall  be  attainted  ;  for  the  at- 
tainder against  the  nrincipal  stands  till 
it  is  reversed.  Ann  bv  Lawrence,  J. 
in  Holmcst;.Walsh,7f.R.465,  ''the 
'*  Judgment  upon  an  indictment  must 
''  he  taken  to  be  good  until  it  is  re- 
''  versed  by  a  writ  of  error ;  as  in  the 
'*  case  of  proceedings  against  the  ac- 
**•  cessory.  So  if  there  be  a  judgment 
•*  against  the  husband  for  treason  not 
*'  reversed  by  error,  it  is  sufficient  to 
'*  deprive  the  wife  of  her  dower.^  And 
see  1  Hale  625.  But  by  the  reversal 
of  an  attainder  ajgainst  ^  principal, 
the  attainder  agamst  the  accessory, 
which  depends  upon  the  attainder  of 


CHAP.  11.3  against  Accessories.  3& 

Where  the  principal  and  accessory  ate  tried  tc^ther  upon  the  The  accessory 
same  indictment,  there  is  no  doubt  but  that  the  accessory  may  ^g^^^it  oTthc- 
enter  into  the  full  defence  of  the  principal^  and  avail  himself  of  principal. 
every  matter  of  fact  and  every  point  of  la^r  tending  to  his  acquittal  > 
for  the  .accessory  is  in  this  case  to  be  considered  as  particeps  in 
lUe;  and  this  sort  of  defence  necessarily  and  directly  tends  to  his 
own  acquittal.  And  where  the  accessory  is  brought  to  his  trial 
after  the  conviction  of  the  principal,  and  it  comes  out  in  evidence 
upon  the  trial  of  the  accessory  that  the  offence  of  which  the  prin- 
cipal was  convicted  did  not  amount  to  felony  in  him,  or  not  to  that 
species  of  felony  with  which  he  was  charged,  the  accessory  may 
avail  himself  of  this,  and  ought  to  be  acquitted,  {g)  For  though 
it  is  not  necessary  upon  such  trial  on  the  part  of  tJie  prosecution 
to  enter  into  a  detail  of  the  evidence  on  which  the  conviction 
was  founded,  and  the  record  of  the  conviction  is  deemed  suffi- 
cient evidence  against  the  accessory  to  put  him  upon  his  defence  ; 
yet  the  presumption  raised  by  the  record  that  every  thing  in' 
the  former  proceeding  was  rightly  and  properly  transacted  musty 
it  is  conceived,  give  way  to  facts  manifestly  and  dearly  proved ;; 
and  that  as  against  the  accessory  the  conviction  of  the  prin- 
cipal will  not  be  conclusive,  being  as  ^to  him  res  inter  alios 
acta.  (A)  This  was  the  opinion  of  Mr.  Justice  Foster ;  and  upon 
this  opinion  the  court,  in  a  case  at  the  Old  Bailey ,  permitted  the 
counsel  for  a  prisoner  indicted  as  an  accesory  to  controvert  the 
pnq>riety  of  the  conviction  of  the  principal  by  vivd  voce  testi- 
mony, and  to  shew  that  the  act  done  by  the  principal  did  not 

'  amount  to  vl  felony,  and  was  only  a  breach  of  trust. {i)  And  in  a 
later  case  in  the  same  court  it  was  also  admitted  that  the  record  of 
the  conviction  of  the  principal  was  not  conclusive  evidence  of  the 
felcmy  against  the  accessory,  and  that  he  has  a  right  to  controvert. 
the  propriety  of  such  conviction. (A) 

Bat  how  far  an  accessory  can  defend  himself  in  point  of  fact,. 
by  shewing  that  the  principal  was  totally  innocent,  has  been 
considered  as  a  question  of  more  difficulty,  and  one  which  should 
be  handled  with  caution;  because  facts  for  the  most  part  de- 
pend upon  the  credit  of  witnesses ;  and  when  the  strength  and 
hinge  of  a  cause  happen  to  be  disclosed,  as  they  "may  be  by 

.  one  trial,  daily  expenence  convinces  us  that  witnesses  for  very 
bad  purposes  may  be  too  easily  procured.  ^  Upon  this  point,. 
however,  Mr.  Justice  Foster  cites  some  authorities,  which  he 
apprehends  to  be  strong,  to  shew  that  the  accessory  may  insist 

*  upon  the  innocence  of  the  principal ;  and  then  gives  his  own 
opinion.  He  says,  ^^  if  it  shall  manifestly  appear,  in  the  course 
^  of  the  accessory's  trial,  that  in  point  of  fact  the  principal  was 
^^-innocent,  common  justice  seems  to  require  that  the  accessory 

tiie  principal,  is  ipto  facto  utterly  do-  (k)  Prosser*s  case,  (mentioned  in  m 

feated  ana  annulled,    Lord  Sancoar^s  note  to  Smithes  case,;  i  Leach  290.) 

case,  9  Co.  119.    Post  S66.-  Cor.  Gonld,  J.  who  is  considered  to 

(g)  Fost  S66.  Rex  v,  M'Daniel  tod  have  been  ii^  very  nccurate  crown  law^ 

OtherSf  19Sta.  Tri.  80d»  yer.    And  see  Rex  v.  M'Daniel  and 

(A)  Ibid.  OMkefSr  i^Si.  Tri.  806. 

(0  Smithes  case,  1  Leach  888.    . 
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In  wbtt  county 
they  shall  be 
tried. 


43G.3.c.n3. 
0.  5. 


(( 


Of  the  "Proceedings  [book  i. 

^'  should  be  acfuitted*  A.  is  ctavicted  upon  circumstantial  evi- 
^'  dence,  strong  as  that  tort  of  evidence  can  be,  of  the  murder  of 
^'  B. ;  C.  is  afterwards  indicted  as  accessory  to  this  murder ;  and 
^^  it  comes  out  upon  the  trials  by  incon^stibie  evidence,  that  B.  i» 

stiil  living;  (Lord  Hale  some^liere  mentions  a  case  of  this  kind) 

Is  C.  to  be  convicted  or  acquitted  ?  The  case  is  too  plain  to 
*'  admit  of  a  doubt.  Or,  suppose  B.  to  have  been  in  fact  mnr- 
<'  dered,  and  that  it  should  come  out  in  evidence,  to  the  satisfiac- 
*'  tion  of  the  court  and  jury,  that  the  witnesses  against  A.  were 
'^  mistaken  in  his  person,  (a  case  of  this  kind  I  have  known)  and 
'^  that  A.  was  not,  nor  could  possibly  have  been,  present  at  the 
"  murder."  (0 

Where  a  person  is  feloniously  stricken  or  poisoned  in  one 
county,  and  dies  thereof  in  another  county,  the  accessory  may  be 
indicted  in  the  county  where  the  death  shaU  happen,  (m) 

And  where  a  murder  or  felony  was  committed  in  one  county^ 
and  the  person  was  accessory,  in  another  county,  the  accessory 
may  be  indicted  in  the  county  where  he  was  accessory.  And  the 
judges  of  aiTsize,  or  two  of  them,  of  the  county  where  the  ofifence 
of  the  accessory  shall  have  been  committed,  on  suit  to  them  made, 
shall  write  to  the  keeper  of  the  records  where  the  principal  shall 
have  been  convicted,  to  certify  them  vihether  such  principal  be 
attainted,  convicted,  or  otherwise  discharged,  which  he  shall  cer- 
tify under  his  seal.(n) 

In  the  case  of  accessories  to  any  felony  before  the  feet,  whether^ 
the  principal  felony  be  committed  within  the  body  of  any  county 
or  upon  the  high  seas,  and  whether  the  procuring,  &c.  or  abetting, 
or  otherwise  becoming  accessories  before  the  faet  be  committed 
within  the  body  of  any  county^  or  upon  the  high  seas,  the  offenee 
of  such  accessories  may  be  tried  (in  case  the  principal  felony  waa 
committed  within  the  body  of  any  countv)  by  the  course  of  the 
common  law,  eitl^r  within  the  county  where  the  principal  felony 
was  committed.  Or  in  the  county  where  the  offence  of  becoming 
accessory  before  the  fact  was  committed ;  and  in  case  the  princi- 
pal felony  was  committed  upon  the  high  seas,  then  the  o£knce  of 
becoming  accessory  before  tne  fact  may  be  tried  in  such  court,  &c. 
as  is  directed  by  the  statute  28  Hen.  8.  c.  15.  for  trying  felonies 
committed  upon  the  high  seas,  (o) 

•  The  33  Hen.  8.  c.  23,  intituled  '*  An  Act  to  proceed  by  com-* 
'^  mission  of  oyer  and  terminer  against  such  persons  as  shidi  con- 
'^  fess  treason,  &c.  without  remanding  the  same  to  be  tried  in  the 
^^  shire  where  the  offence  was  committed,"(/7)  gives  certain  powers 
for  making  commissions  of  oyer  and  terminer  for  the  speedy  trial 

(I)  Post.  367,  378 ;  and  see  3  Esp.  R. 
134,  (in  the  case  of  Cook  v.  Field,) 
where  it  was  stated  bir  Bearcroft,  and 
assented  to  by  Lord  Kenyon,  that 
where  the  principal  has  been  convict- 
ed, it  is  nevertneless  on  the  trial  of 
the  accessory  competent  to  the  de- 
fendant to  prove  the  principal  inno- 
cent. And  see  Rex  v.  M^Daniel  and 
Others,  19  St  Tri.  S06. 


(m)  8  &  3  Edw.  6.  c.  94.  s.  2,  S. 

(n)  2  &  S  Bdw.  6.  c.  84.  s.  4.  Lord 
Sanchar^t  case,  9  Co.  117,  where  seve- 
ral questions  were  moved  upon  this 
statute.  .  Such  accessory  was  dispu* 
nishable  at  common  law,  2  Hale  P.  C. 
623. 

(0)  43  G.  3.  c.  1 1 3.  s.  5.  Rex  v. 
Morris,  Russ.  &  Ry.  270. 

{p)^  East.  P.  C.  369. 
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of  persons  examiued  before  the  King's  council,  or  three  of  them, 
upon  any  murders  or  other  offences  therein  mentioned  under  such 
circumstances  and  in  such  cases  as  in  the  said  act  are  mentioned ; 
but  no  provision  is  therein  made  for  the  trial  of  accessories  before 
the  fact  in  murder :  it  is  therefore  provided  by  thQ  statute  43  G.  3, 
c.  1 13.  s.  6.  that  the  powers  and  authorities  of  the  former  statute 
shall  be  extended  to  the  offence  of  procuring,  &c.  or  otherwise 
becoming  an  accessory  before  the  fact  to  any  murder,  (q) 

(f )  By  8. 7.  this  act  is  not  to  extend  to  Ireland. 
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CHAPTER  THE  THIRD. 


OF  INDICTABLE  OFFENCES* 


Offences  which  may  be  made  the  subject  of  indictment,  and  are 
below  the  crime  of  treason,  may  be  divided  into  two  classes, 
felonies  and  misdemeanors. 
Felooy  defined*      The  term  felony  appears  to  have  been  long  used  to  signify  the 

degree  or  class  of  crime  committed,  rather  than  the  penal  conse- 
quence of  forfeiture  occasioned  by  the  crime,  according  to  it» 
original  signification.  The  proper  definition  of  it,  however,  as 
stated  by  an  excellent  writer,  recurs  to  the  subject  of  forfeiture, 
and  describes  the  word  as  signifying — an  offence  which  occasions 
a  total  forfeiture  of  either  lands  or  goods,  or  both,  at  the  common 
law ;  and  to  which  capital  or  other  punishment  Tnay  be  superadded 
according  to  the  degree  of  guilt,  (a)  Capital  punishment  does  by 
no  means  enter  into  the  true  definition  of  felony  :  but  the  idea  of 
felony  is  so  generally  connected  with  that  of  capital  punishment, 
that  it  is  hard  to  separate  them ;  and  to  this  usage  the  interpreta- 
tions of  the  law  have  long  conformed.  Therefore,  if  a  statute 
makes  any  new  offence  felony^  the  law  implies  that  it  shall  be 
punished  with  death  as  well  as  with  forfeiture,  unless  the  offender 
prays  the  benefit  of  clergy,  which  all  felons  are  entitled  once  to 
nave,  unless  the  same  is  expressly  taken  away  by  statute,  {b) 
^^tatT^*!"  With  regard  to  felonies  created  by  statute,  it  seems  clear  that 
ate  a  fdonj."  ^^^  ^^^7  ^hose  crimes  which  are  made  felonies  in  express  words, 
but  also  all  those  which  are  decreed  to  have  or  undergo  judgment 
of  life  and  member  by  any  statute,  become  felonies  thereby,  whe- 
ther the  word  ^^  felony"  be  omitted  or  mentioned,  (r)  And  where 
a  statute  declares  that  the  offender  shall,  under  the  particular  cir- 
cumstances, be  deemed  to  have  feloniously  committed  the  act,  it 
makes  the  offence  a  felony,  and  imposes  all  the  common  and 
ordinary  consequences  attending  a  felony,  (i/)  But  an  offence 
shall  never  be  made  felony  by  the  construction  of  any  doubtful 
and  ambiguous  words  of  a  statute }  and  therefore,  if  it  be  pro- 

(a)  4  Bla.  Com.  95,  and  see  I  Haivk.  ing  of  prHium  feudi,  see  Spelin.  Gloss. 

c.  85.  s.  I.  "  The  higher  crimes,  rape.  Felony  4  Bla.  C<im.  95. 

**  robbery,  murder,  arson,  &c.,  were  {b)  4  Bla.  Com.  98.    Rex  «.  John- 

**  called  felony )  and  being  interpreted  son,  3  M.  &  S.  549.    i^fl,  Book  IV. 

*'  want  of  fidelity  to  his  lord,  made  Chap.  xv. 

•*  the  vassal  lose  bis  fief."    8  Hume,  (r)  1  Hale  70S.  1  Hawk.  P.C.  c.  40. 

^pp.  ii.  p.  199.    As  to  the  derivation  8.8. 

or  the  word  felony^  fromfeah^  or  fee^  (d)  By  Bay  ley,  J.  in  Jobason's  case, 

the  fief  or  estate,  and  hn^  the  price  or  3  M.  &  S.  5  j6. 
Talue  I  and  ascribing  to  it  the  ineaa- 

1 


C!BAP.  III.] 


Of  Indictable  Offences. 
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hibited  under  '*  pain  of  forfeiting  ell  that  a  man  has/'  or  of  ^^  for- 
feiting bodf  and  goods,"  or  of  being  ^'  at  the  King's  will  for  body, 
Imid,  and  goods,"  it  shall  amount  to  no  more  than  a  high  misde- 
meanor, {e)  And  though  a  statute  make  the  doing  of  an  act 
/eloniotts^  yet  if  a  subsequent  statute  make  it  penal  only,  the  latter  • 
statute  is  considered  as  a  virtual  repeal  of  the  former,  so  far  as 
relates  to  the  pimishment  of  the  offence.  (/)  And  it  should  also 
be  observed,  that  where  a  statute  makes  a  second  offence  felony, 
or  subject  to  a  heavier  punishment  than  the  first,  it  is  always 
implied  that  such  9econd  offence  ought  to  be  committed  after  a 
conviction  for  the  first ;  from  whence  it  follows,  that  if  it  be  not  so 
laid  in  the  indictment,  it  shall  be  punished  but  as  the  first  offence  : 
for  the  gentler  method  shall  first  be  tried,  which  perhaps  may 
prove  effectual  (^)  Where  a  statute  makes  an  ofience  felony 
which,  was  before  only  a  misdemeanor,  an  indictment  will  not  lie 
for  it  as  a  misdemeanor.  (A) 

The  word  misdemeanor^  in  its  usual  acceptation,. is  applied  to  Misdemeanor* 
all  those  crimes  and  offences,  for  which  the  law  has  not  provided  a  ^^■^^>^' 
particular  name;  and  they  may  be  punished,  according  to  the 
degree  of  the  offence,  by  fine  or  imprisonment,  or  both,  (t)  A 
misdemeanor  is,  in  truth,  any  crime  less  than  a  felony  5  and  the 
word  is  generally  used  in  contradistinction  to  felony;  misde- 
meanors comprehending  all  indictable  offences  which  do  not 
amount  to  felony,  as  perjury,  battery,  libels,  conspiracies,  and 
public  nuisances,  {k)  Misdemeanors  have  been  sometimes  termed 
misprisions :  indeed,  the  word  misprision,  in  its  larger  sense,  is  , 
used  to  signify  every  considerable  misdemeanor  which  has  not  a 
eertain  name  given  to  it  in  the  law ;  and  it  is  said  that  a  misprision 
is  contained  in  every  treason  or  felony  whatsoever,  and  that  one 
who  is  guilty  of  felony  or  treason  may  be  proceeded  against  for  a 
misprision  only,  if  the  king  please.  (/)  But  generally  misprision 
0/ felony  is  taken  for  a  concealment  of  felony,  or  a  procuring  the 
concealment  thereof,  whether  it  be  felony  by  the  common  law,  or 
by  statute;  (m)  and  silently  to  observe  the  conimission  of  a  felony, 
without  using  any  endeavours  to  apprehend  the  offender,  is  a  mis- 
prision; a  man  being  bound  to  discover  the  crime  of  another  to  a 
magistrate  with  all  possible  expedition,  (n)  If  this  offence  were 
accompanied  with  some  degree  of  maintenance  given  to  the  felon, 
the  party  committing  it  might  be  liable  as  an  accessory  after  the 
fact,  (o) 

It  is  clear  that  all  felonies,  and  all  kinds  of  inferior  crimes  of  a  indictAblc  of" 
public  nature^  as  misprisions,  and  all  other  contempts,  all  dis-  ^eacei. 
turbances  of  the  peace,  oppressions,  misbehaviour  by  public  offi- 
cers, and  all  other  misdemeanors  whatsoever  o!sl  public  evil  example 


(eS  1  Hawk.  P.  C.  c.  40.  s.  3. 

if)  1  Hawk.  P.  C.  c.  40. 8. 5. 

(g)  1  Hawk.  P.  C.  c.  40.  s.  4. 

(A)  Rex  V.  Cross,  1  Ld.  Raym.  711. 
3  Salk.  193. 

(i)  3  Bum.  Just,  tit  Misdemeanor^ 
citiog  Qarlow's  Justice,  tit.  Misdem, 

{kj  4  Bla  Com.  5,  note  8.  3  Burn. 
Just  tit.  Misdemeanor* 


(/)  1  Hawk.  c.  20.  8.  2.  and  c.  50.  s. 
1 , 2.    Burn.  Just.  tit.  Felony, 

(m)  1  Hawk.  P.  C.  c.  59.  s.  2.  POsU 
Book  II.  Cbap.xiii. 

(n)  3  Inst  140.     1  Hale  371—875. 

(0)  \  Hawk.  P.  C.  c.  59. 8.  6.  The 
concealment  of  treasure  trove  is  rois' 
prision  of  felon j.  4  Blac  Com.  121. 
3  Inst  133. 
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egainst  the  common  law,  may  be  indicted,  (p)  And  it  seems  ta 
be  an  est^lished  principle,  that  whatever  openly  ovftrages  de- 
cency, and  is  injurious  to  public  morals,  is  a  misdemeanor  at 
common  law.  {q)  Afeo  it  seems  to  be  a  good  general  ground, 
that  wherever  a  statute  prohibits  a  matter  of  public  grievance  to 
the  liberties  and  security  of  a  subject,  or  commands  a  matter  of 
public  convenience,  as  the  repairing  of  the  common  streets  of  a 
town,  an  oflfender  against  such  statute  is-  punishable  not  only  at 
the  suit  of  the  party  aggrieved,  but  also  by  way  of  indictment 
for  his  contempt  of  the  statute,  unless  ^uch  method  of  proceeding* 
do  manifestly  appear  to  be  excluded  by  it.  (r)  But  no  injuries  of 
a  private  nature  are  indictable,  unless  they  in  some  way  concern- 
the  king.  {$) 

It  is  an  indictable  offence,  in  the  nature  of  a  misdemeanor,  to 
refuse  or  neglect  to  provide  sufficient  food  or  other  necessaries  for 
any  infant  of  tender  years,  unable  to  provide  for  and  take  care  of 
itself,  (whether  such  m&nt  be  child,  apprentice,  or  servant,)  whom 
the  party  is  obliged  by  duty  or  contract  to  provide  for ;  so  as 
thereby  to  injure  its  health,  {a) 

So  long  as  an  act  restfr  in  bare  intention,  it  is  not  punishable  r 
but  immediately  when  an  act  is  done,  the  law  judges  not  only  of 
the  act  done,  but  of  the  intent  with  which  it  is  done;  and  if  ac- 
companied with  an  unlawfol  and  malicious  intent,  though  the  act 
itself  would  otherwise  have  been  innocent,  the  intent  being  cri-- 
minal^  the  act  becomes  criminal  and  punishable.  (0    Thus,  an 


*  (p)  8  Hawk.  P.  C.  c;  t5.  s.  4.  As  to 
misbehaviour  by  puftlic  officers,  see 
jpofi.  Book  II.  Cnapv  xiv. 

iq)  4Blac.  Com.  65  (o).  ISlik  edit. 
1  Hawk.  P.  C.  c.  5.  s.  4.  1  East.  P.  C. 
c.  1.  s.  I.  and  see  Rex  v.  Sir  Charles 
Sedley,  Sid.  168.  '1  Keb.  690.  and 
Bex  t;.  Cronden;  8  Campb.  89«  Cases 
of  men  indecently  exposing  their 
naked  persons. 

(r)  8  Hawk.  P.  C.  c.  85.  s.  4.  and 
see  1  Hawk.  P.  C.  c.  88r  s.  5.  where  it 
is  laid  down  that  every  contempt  of  a 
statute  is  indictable.  But  it  is  ques- 
tionable, where  the  party  offending 
has  been  fined,  if  he  may  afterwards 
be  indicted :  and  where  a  statute  ex- 
tends only  to  private  persons,  or 
chiefly  relates  to  disputes  of  a  private 
nature,  it  is  said  that  offences  against 
it  will  hardly  bear  an  indictment. 
8  Hawk.  P.  C.  c.  85.  s.  4. 

{9\  8  Hawk.  P.  C.  c.  85.  s.  4.  Bex 
V.  Bichards,  8  T.  B.  637.  This  dis- 
tinction is  stated  also  to  have  been 
taken  in  Bex*  v.  Bembridge  and 
Powell  (cited  in  Bex  v,  Soutberton, 
6  Bast.  136.),  who  were  indicted  for 
enabling  persons  to  pass  their  ac- 
counts with  the  Pay-office  in  such  a 
way  as  to  enable  them  to  defraud  the 
Government.  It  was  objected,  that 
this  was  only  a  private  matter  of  ac« 


count,  and  not  indictable:  but  then 
Court  held  otherwise,  as  it  related  to 
the  public  revenue. 

( a)  Bex  tf.  Friend  and  his  wife» 
February  1808,  MS.  Bayley  J.  and 
Buss,  and  Ry.  80.  Chambre  J.  dif- 
fered, thinking  it  not  an  indictable 
offence,  but  a  matter  founded  wholly 
on  contract,  in  this  which  was  the 
case  of  an  apprentice.  The  indict- 
ment should  state  that  the  infant  was 
of  tender  years,  and  not  able  to  pro- 
vide for  itself.  And  see  Bex  v.  Bidlevy 
8  Campb.  650.  Bex  v.  Squire  and  wire, 
po»t^  Book  III.  Chap.  i.  of  Murder.  As 
to  the  neglect  of  paupers  by  overseers 
of  the  poor,  see  po9^  Book  II  Chapv 
xiv.    Offences  by  peraoru  in  Qfice, 

(t)  Per  Lord  Mansfield,  C.^  J.  in 
Schofield's  case,  Cald.  397.  The  an- 
cient writers,  in  treating  of  felonious 
homicide,  considered  the  felonious 
intention  in  the  same  light  in  point  of 
guilt  as.  homicide  itse^.  Folnnias 
repuiabalur  pro  facto,  a  rOle  which 
has  long  been '  laid  aside  as  too  rigo- 
rous in  the  case  of  common  persons, 
though  retained  in  the  statute  of 
Treasons,  85  F«d.  3.  st  5.  c.  8.  But 
when  the  rule  prevailed,  it  vnu  neces- 
sary that  the  intention  should  be  m«- 
nife^ed  by  plain  facts,  not  by  bare 
words  of  any  kind.  Btec  vohmUw  non 
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attempt  to  commit  a  felony  is^  in  many  cases,  a  misdemeanor :  (u) 
and  an  attempt  to  commit  even  a  misdemeanor  has  been  decided 
in  many  cases  to  be  itself  a  misdemeanor,  (tc;)  And  the  mere 
soliciting  another  to  commit  a  felony  is  a  sufficient  act  or  attempt 
to  constitate  the  misdemeanor.  Thus,  to  solicit  a  servant  to  steal 
his  master's  goods  is  a  misdemeanor,  liiough  it  be  not  charged  in 
the  indictment  that  the  servant  stole  the  goods,  nor  that  any 
other  act  vms  done  except  the  soliciting  apd  inciting,  (x)  It  was 
held  not  to  be  necessary,  in  order  to  shew  that  l^is  was  only  a 
misdemeanor,  to  negative  the  commission  of  the  felony ;  as  none 
of  the  precedents  ci  indictments  for  attempts  to  commit  rape  or 
robbery  contain  any  such  negative  averment :  but  it  is  left  to  the 
defendant  to  shew,  if  he  please,  that  the  misdemeanor  was  merged 
in  the  greater  oflfence.  And  it  has  been  held,  that  the  completion 
of  an  act,  criminal  in  itself,  is  not  necessary  to  constitute  cri- 
minality, (y)  It  should  seem  that  an  attempt  to  commit  a  sta^ 
tutable  misdemeanor,  is  as  much  indictable  as  an  attempt  to  com- 
mit a  common  law  misdemeanor,  (a) 

Upon  the  same  principles  some  earlier  cases  appear  to  have 
proceeded.  Thus,  it  was  held  indictable  to  attempt  to  bribe  a 
cabinet  minister  and  a  member  of  the  privy  council  to  give  the 
defendant  an  office  in  the  colonies,  (z)  And  an  information  was 
granted  against  a  man  for  promising  money  to  a  member  of  a 
corj^oration,  to  induce  him  to  vote  for  the  election  of  a  mayor:  (t) 
an  mformation  also  appears  to  have  been  exhibited  against  a 
person  for  attempting  by  bribery  to  influence  a  juryman  in  giving 
his  verdict.  (6)    And  it  is  laid  down  generally,  that  if  a  party 


•« 


«< 


itaettectafyU  de  vltinUUnuiU  verbis 
ami  scriptii  propaUtUf.  aed  mundo  ma- 
u^e$Ula  fuU  per  aperium  factum, 
ti  Inst  4.  Fost  193. 

(m)  Htg^ins^s  case,  8  East  R.  81. 
Rex  ft.  Kinnersley  and  Moore,  1  Str. 
196.  But  in  1  Hawk.  P.  C.  c.  S5.  s.  3. 
b  the  following  passage : — ''  The  bare 
*'  intention  to  commit  a  felony  is  so 
**  very  criminal,  that  at  the  common 
**  law  it  was  punishable  as  felony 
where  it  iniased  its  effect  thro agh 
some  accident,  no  way  lessening 
the  guilt  of  the  offender.  But  it 
*'  seems  agreed  at  this  day,  that  felony 
**  shall  not  he  imputed  to  a  hare  in- 
*'  tention  to  commit  it;  yet  it  is  cer- 
*'  tain  that  the  party  may  he  very 
'*  severely  fined  for  such  an  inten- 
**  tion.**  Prohably  the  latter  part  of 
this  passage  was  intended  to  relate  to 
an  intention  manifested  hy  some  act. 
And  see  I  Hawk.  P.  C.  c.  55. 

(v)  Per  Grose,  J.  in  Higgins^s  case, 
9  Ea^t  R.  8.  and  see  Rex  v,  Phillips, 
a  East.  464.  where  an  endeavour  to 
provoke  another  to  commit  the  mis- 
demeanor of  sending  a  challenge  to 
i^t,  was  held  to  he  an  indictable 
misdemeanor.  And  by  Lawrence  J. 
in  Higgios's  case,  **  all  such  acts  or 


^^Mtempt*  as  tend  to  the  prejudice 
"  of  the  communitj  are  indictable.** 

(x)  Higgins*s  case,  8  East.  R.  5.  in 
which  see  Buiny  cases  cited,  where 
attempts  to  commit  felonies  and  mi»- 
deroeanors  have  been  considered  as 
misdemeanors. 

(y)  By  Lord  Mansfield  in  Rex  v. 
Schofield,  Cald.  400. 

(a)  This  was  the  opinion  of  Le  Blanc» 
J.  in  Rex  v.Cartwright,  East.  T.  1806, 
Russ.  and  Rv.  107,:  but  it  seems 
the  Judges  did  not  go  into  the  noint; 
as  they  decided  that  the  paper  by  the 

Eroduction  of ,  which  the  defendant 
ad  attempted  to  obtain  money  at  a 
banker's,  and  which  was  stated  to  be 
an  order,  was  really  no  order.  MS. 
Bayley,  J. 

(z)yaughan^s  case,  4  Bnrr.  8494. 
and  see  Rex  v,  Pol  I  man  and  Others, 
8  Campb.  889.  where  a  conspiracy  to 
obtain  money  by  procuring  from  the 
Lords  of  the  Treasury  the  appoint- 
ment of  a  person  to  an  office  m  the 
Customs,  was  held  to  be  a  misde- 
meanor at  common  law. 

(0  Plympton*s  case,  8  Lord  Raym. 
1377. 

(b)  Young's  case  cited  in  Higgins*s 
case,  8  Bast.  R.  Hand  16. 
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offors-a  bribe  to'a  judge^  meaning  to  corraj^t  him  in  the  cause  de- 
pending before  him,  and  the  judge  takes  it  not^  yet  this  is  an 
<^nce  punishable  by  kw  in  the  party  that  offers  it.  (c)    And  aa 
attempt  to  suborn  a  person  to  commit  perjury,  upon  a  reference 
to  the  jn^es,  was  unanimously  holden  by  them  to  be.  a  mis- 
demeanor. <d) 
An  act  done,        Jq  a  case  where  the  defendant  was  indicted  for  a  misdemeanor 
intenti^"*       *°  having  coining  instruments  in  his  custody,  with  i$^enti(m  to 
joined  to  that    coin  half  giuneas,  shillings,  and  sixpences,  and  to  utter  them  ad 
»ct»^"*»«ffi-    and  few  the  legal  current  coin,  JLard  Hardwicke  doubted  what  the 

oflencewas;  and  the  defendant  being  convicted,  the  indictment 
was  removed  into  the  King's  Bench  by  certiorari  for  the  opinion 
of  that  Court.  Upon  argument,  and  several  cases  cite^i  the  Court 
held  the  offence  to  be  a  misdemeanor,  and  the  conviction  right ; 
Lee,  C.  J.  saying,  that  ^'  all  that  was  necessary  in  such  a  case, 
was  an  act  chai^d^  and  a  criminal  intention  joined  to  that 
act."(e)  But  thou^  this  doctrine  of  the  learned  judge  be 
admitted  to  be  correct,  it  does  not  appear  to  have  been  applicable 
to  the  feeta  of  the  case  as  charged,  which  did  not  amount  to  a 
criminal  act  by  the  defendant.  And  it  is  understood  that  this 
case  was  considiered  and  thought  untenable  in  a  late  case,  in  which 
it  was  holden  that  having  counterfeit  silver  in  possession  with 
intent  to  utter  it  as  good  ia  no  offence,  there  being  no  criminal 
act  done*  The  prisoner  had  been  found  guUtv  of  .unlawfully 
having  in  possession  counterfeit  silver  coin  with  mtent  to  utter  it 
Bs  good :  but,  on  a  case  reserved,  the  judges  were  of  opinion  that 
there  must  be  some  act  done  to  constitute  a  crime,  and  that  the 
having  in  possession  only  was  not  an  act.  (/)  But  the  having  a 
large  quantity  of  counterfeit  coin  in  possession,  under  suspicious 
circumstances  and  unaccounted  for,  appears  to  have  been  con- 
fiidered  as  evidence  of  having  procured  it  with  intent  to  utter  it  as 
good,  which  is  clearly  a  criminal  act  punidiable  as  a  misdemeanor. 
Thus  upon  an  indictment  for  procuring  counterfeit  shillings  with 
intent  to  utter  them  as  good,  the  evidence  was  that  two  parcels 
were  found  upon  the  prisoner  containing  about  twenty  shillings 
each,  wrapped  up  in  soft  paper  to  prevent  their  rubbing,  and 
there  was  nothing  to  induce  a  suspicion  that  the  prisoner  had 
coined  them;  and  on  a  case  reserved,  the  Judges  were  of  opinion 
unanimously,  that  procuring  with  intent  to  utter  was  an  offence. 


{c)  3  Inst.  147.;  and  see  in  Rex  v. 
Casasoo,  5  Esp.  231.  aa  ioformatiun 
for  attempt!  D^  to  bribe  an  ofiicer  of 
the  Customs. 

(d)  Anen.  before  Admis,  B.  at 
Shrtwibur^^  «ited  ia  Scbofield*s  case, 
Cald«  400.  and  in  Higgins's  case,  8 
East  E.  14,  17,  Sfi.  This  case  is  pro- 
bably the  same  as  Rex  o.  fidivardsy 
•MS.  Sam.  tit.  Petyury. 

(e)  SattoQ*s  case,  Rep.  temp.  Hardw. 
370.  8  Str.  1074.  Ia  this  case  there 
were  ctted\  ia  support  of  the  pro- 
secation,  a  case  of  a  convictioa  of 
three  personsTor  having  ia  their  cus- 
tody divers  picklock  keys  with  inifni 


jto  break  houses  and  steal  goods  i 
Rex  V.  Lee  and  Others,  Old  Bailey^ 
1689 ;  aad  a  case  of  an  indictment  for 
making  coining  instruments,  and  hay- 
log  them  in  possession  wUk  intent  to 
make  counterfeit  money,  Brandott*8 
case.  Old  Bailey y  1 698 ;  and  also  a  case 
where  the  party  was  indicted  for 
buying  counterfeit  shillings  with  aa 
intent  to  utter  them  in  payment^ 
Cox's  case.  Old  Bailey ^  1690. 

(/)  Rex  V.  Stewari,  Mich.  T.  1814« 
Ruas.  and  Ry.  S88.  S.  P.  Rex  o. 
Heathi  Bast  T.  1810.  Russ.  and  Ry. 
184* 
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and  that  the  having  in  possession  unaccounted  for,  and  without 
any  circumstanees  to  induce  a  belief  that  the  prisoner  was  the 
.maker,  was  evidence  of  procuring,  {g)  But  the  effect  of  such 
evidence  would  be  removed  by  circumstances  sufficient  to  induce 
a  suspicion  that  the  prisoner  was  the  maker  of  the  coin  found  in 
his  possession :  and,  upon  the  argument  in  the  last  case,  Thom- 
son, C.  B.  mentioned  a  case  where  he  had  directed  an  acquittal,  be- 
cause, from  certain  powder  found  upon  the  prisoner,  there  was  a 
presumption  that  he  was  the  maker  of  the  coin.  (A) 

With  respect  to  j^rsons  having  implements  for  house-breaking,  Penont  har- 
&c.  in  their  possession  with  9^  felonious  intent,  the  Legislature  has  ^°ff  !?^l^* 
made  some  provisions.     The  23  Geo.  3.  c.  88.  enacts,  that  if  ^^i^-braak- 
any  person  shall  be  apprehended,  having  upon  him  any  picklock  ing  with  feio- 
key,  crow,  jack,  bit,  or  other  implement,  with  an  intent  felo-  niou«  latent, 
niously  to  break  and  enter  into  any  dwelling-house,  warehouse^ 
coach-house^  stable,  or  outhouse ;  or  shall  have  upon  him  anv 
pbtol,  hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  with 
utent  feloniously  to  assault  anv  person,  or  shall  be  found  in  or 
upon  any  dwelling-house,  warehouse,  coach-house^  stable,  or  out- 
house, or  in  any  inclosed  yard,  or  garden,  or  area  belonging  to 
any  house,  with  an  intent  to  steal  any  goods  and  chattels,  every 
such  person  shall  be  deemed  a  rogue  and  vagabond  within  tfa^ 
intent  and  meaning  of  the  17th  Geo.  2.  c.  5.    And  in  some  in- 
stances an  act^  accompanied  with  a  certain  intent,  has  been  made 
a  felony  by  particular  statutes ;  as  by  the  25th  Geo.  2.  c.  10.  s.  1. 
the  breaking  or  entering  by  force  into  any  mines  of  black  lead 
with  intent  to  steal,  is  made  felony  punishable  by  imprisonment 
and  whipping,  or  by  transportation.    And  the  4th  Geo.  4.  c.  46. 
8. 2.  enacts^  thai;  if  any  person  shall,  by  day  or  night,  break  into 
any  house  or  other  place  mentioned  in  the  act  with  intent  to  cut, 
destroy,  &c.  any  woollen,  silk,  &c.  he  shall  be  guilty  of  felony. 

Where  an  offence  is  not  so  at  common  law,  but  nuuie  an  ^ence  ^*^^? 
by  act  of  parliament,  an  indictment  will  lie  where  there  is  a  substan-  ^^^^  whea 
tive  prohibitory  clause  in  such  statute,  though  there  be  afterwards  indictable. 
a  particular  provision  and  a  particular  remedy  given,  {k)   And  it  is 
stated  as  an  established  principle  that  when  a  new  offence  is  created 
by  an  act  of  parliament,  and  a  penalty  is  annexed  to  it  by  a  sepa* 
rate  and  substantive  clause,  it  is  not  necessary  for  the  prosecutor 
to  sue  for  t^e  penalty;  but  he  may  proceed  on  the  prior  clause,  on 
the  ground  of  its  being  a  misdemeanor.  (Q     And  wherever  a  sta- 


(g)  Rex  V,  Fuller  and  Kobinson, 
East.  T.  1816.  MS.  Bayley  J.  Run. 
aad  Rj.  308.  In  the  maripnal  note 
to  Parker's  case,  1  Leach  41,^  it  is 
stated,  that  having  the  possessioo  of 
counterfeit  monej  with  intentioa  to 
pay  it  away  as  and  for  good  money, 
IS  an  indictable  offence  at  common 
law.  This  may  be  criminal  in  some 
cases  of  such  possession  as  we  h&ve 
seen  above:  bat  qu.  if  the  point,  as 
stated  in  the  roarginaj  note,  was  ac* 
tuafly  decided  in  Farker*s  case. 

(k)  Fuller  and  Robinson's  case, 
enltf  note  (£). 


(k)  Rex  o.  Wright,  1  Burr.  643. 

(/)  By  Ashhurst  J.  in  Rex  v.  Harris^ 
4  T.  R.  SOS.  And  this  principle  has 
been  held  to  apply,  where  the'  clause 
annexing  the  penalty  wal  in  the  same 
section  of  the  statute.  Thus  the 
repealed  clause  5th  Eliz.  c.  4.  s.  SK 
enacted  '*  that  ii  ak^U  mot  be  U^ful 
**  to  any  person  to  set  up,  &c.  any 
*^  craft,  mystery^  &c.  accept  he  shall 
'*  have  been  brought  up  therein  sevea 
"  years  as  an  apprentice,  dec  J*  upon 
pain  that  every  person  willingly  of- 
fending or  doing  the  coatnwy  Ibrfeit 
for  every  defouit  .forty  shilliiq^  for 
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tute  forbids  the  doing  of  a  thing,  the  doing  it  wilfully,  although 
xiithout  any  corrupt  motive,  is  indictable,  (m)  If  a  statute  eiyom 
an  act  to  be  done^  without  pointing  out  any  mode  of  punishment, 
an  indictment  wiD  lie  for  disobeying  the  injunction  of  the  Legisla- 
ture, (n) '  And  this  mode  of  proceeding  in  such  case  is  not  taken 
away  by  a  subsequent  statute  pointing  out  a  particular  mode  of 
punishment  for  such  disobedience,  (o)  Where  the  same  statute 
which  enjoins  an  act  to  be  done  contains  also  an  enactment  pro- 
viding for  a  particular  mode  of  proceeding,  as  commitment,  in  case 
of  neglect  or  refusal,  it  has  been  doubted  whether  an  indictment 
will  lie.  (a)  But  where  a  statute  only  adds  a  further  penalty  to 
an  oflknce  prohibited  by  the  common  law,  there  is  no  doubt  but 
that  the  ofifender  may  still  be  indicted,  if  the  prosecutor  think  fit, 
at  the  common  law.  {p)  Where  a  statute  makes  that  felony  which 
before  was  a  misdemeanor  only,  the  misdemeanor  is  merged,  and 
there  can  be  no  prosecution  anerwards  for  the  misdemeanor :  but 
if  it  gives  a  new  punishment  or  new  mode  of  proceeding  for  what 
before  was  misdemeanor,  without  altering  the  class  or  character  of 
the  defence,  the  new  punishment  or  new  mode  of  proceeding  is 
cumulative  only,  and  the  offender  may  be  proceeded  against  as 
before  for  the  common  law  misdemeanor.  Therefore,  notwith- 
standing the  provisions  of  9  and  10  W.  3.  c.  32.  against  blasphemy^ 
it  was  held  that  a  blasphemous  libel  might  be  prosecuted  as  a 
commbn  law  offence,  {z)  It  may  be  observed  also,  that  it  is  an 
offence  at  common  law  to  obstruct  the  execution  of  powers  granted 
by  statute,  {q)  But  where  a  public  act  regulates  rights  which  are 
merely  private,  an  indictment  will  not  lie  for  the  infringement  of 
those  rights :  as  if  a  statute  empowers  the  setting  out  of  private 
roads  and  the  directing  their  repairs^  an  indictment  does  not  lie 
for  not  repairing  them,  (b) 
^'^^ tod?" to-  Where  the  statute  making  a  new  ofience  only  inflicts  a  for- 
tuto«reiK»t  "  feiture    and    specifies    the    remedy,    an    indictment    will    not 

every  month ;  and  the  method  of  pro-  implication.  By  Ashhurst  J.  in  Gates  p. 
ceediog  upon  this  stotute  was  either  Knight,  3  T.  R.  145. 
hy  information  qui  tarn  in  the  court  (a)  Rex  v,  Commings  and  another, 
of  oyer  and  terminer  or  sessions  of  the  5  Mod.  179.  Rex  v.  Kin^,  8  Str.  1 S68 : 
county,  &c.  where  the  offence  was  Cases  of  indictments  a^inst  overseers 
committed,  to  recover  the  penalty,  or  for  neg^lecting  to  account, and  for  not 
hy  indictment  in  those  courts.  See  the  K>ayinff  over  the  halance  within  the 
cases  collected  in  the  note  to  Rex  «.  time  limited  by  the  statute.  But  see 
Kilderby,  1  Saund.  918  a.  But  it  the  authorities:  and,  in  8  Nol.  P.  L.  it 
should  be  observed  that  a  subsequent  is  stated  that  an  indictment  will  lie  in 
section  (S9)  gave  authority  to  pro-  these  cases,  though  the  statute  pro- 
ceed by  indictment^  or  by  information,  vides  another  remedy  by  commitment. 
&c.  (p)  8  Hawk.  P.  C.  c.  85.  s.  4.  Rex 

(m)  Rex  V.  Sainsbury,  4  T.  R.  457,  «.  Wigg,  Lord  Raym.  1 169.    8  Salk. 

where  it  was  held  to  be  a  misdemeanor  460.    And  see  the  cases  collected  in 

in  magistrates  to  grant  an  ale  licence  Rex  v.  Dickenson,  I  Saund.  195,  a. 

where  they  had  no  jurisdiction.    See  note  (4). 

po9t.  Book  II.  Chap.  xiv.  •    (s)  Rex  t;.  Carlisle,  9  B.  fie  A.  161, 

(fi)  Rex  o.  Davis,  Say.  199.  164. 

\o)  Rex  e.  Boyal,  8  Burr.  898.  Rex  '    {q)  Rex  v.  Smith  and  Others.  Dougf. 

V.  Balme,  Cowp.  648.  cited  in  the  notes  44 1 .    And  an  indictment  for  such  of- 

to  8  Hawk.  P.  C.  c.  85.  s.  4.    And,  ge-  fence  need  not,  and  ought  not,  to  con- 

nerally  speaking,  the  Court  of  K.  B.  elude  eontr^fermmm  sftmU. 
cannot  be  ousted  of  iU  jurisdiction         (ft)  Rex  v.  Richards^  8  T.  R.  637. 
but  by  exprev  words,  or  by  necessary 
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He.  (r)  The  true  rule  is  stated  to  be  this :  Where  the  offence 
was  punishable  by  a  common  la'vr  proceeding,  be/ore  the  passing 
of  a  statute  which  prescribes  a  particular  remedy  by  a  sum- 
mary proceeding,  then  either  method  may  be  pursued,  as  the 
particular  remedy  is  cumulative^  and  does  notexclude  the  common 
law  punishment :  but  where  the  statute  creates  a  new  offence  by 
prohibiting  and  making  uolawfiil  any  thing  which  was  lawful 
before,  and  appoints  a  particular  remedy  against  such  new  offence 
by  a  particular  sanction  and  particular  method  of  proceeding,  such 
method  of  proceeding  must  be  pursued  and  no  other,  {s)  The 
mention  of  other  methods  of  proceeding  impliedly  excludes  that  of 
indictment :  (/)  unless  such  methods  of  proceeding  are  given  by 
a  separate  and  substantive  clause,  (t*)  Thus  it  has  been  held,  {u) 
and  seems  now  to  be  settled,  {tv)  that  where  a  statute  making 
a  new  offence  not  prohibited  by  the  common  law  appoints  in 
the  same  clause  a  particular  manner  of  proceeding  against 
the  offender,  as  by  commitment  or  action  of  debt  or  informa- 
tion, without  mentioning  an  indictment,  no  indictment  can  be 
maintained.  By  21  H.  8r  c.  13.  s.  1.  no  spiritual  person  shall 
take  land  to  farm  on  pain  to  forfeit  10/.  per  month ;  and  it  was 
decided  on  this  statute,  that  as  the  clause  prohibiting  the  act 
specified  the  punishment,  the  defendant  was  not  liable  to  be  in- 
dicted. (/)  And  it  was  held  not  to  be  an  indictable  offence  to  keep 
an  alehouse  without  a  licence,  because  a  particular  punishment, 
namely,  that  the  party  be  committed  by  two  justices,  was  pro 
vided  by  the  statute.  \x)  And  an  indictment  for  assaulting  and 
beating  a  custom-house  officer  in  the  execution  of  his  office  was 
quashed,  because  the  statute  3  Car.  1 .  c.  3.  appointed  a  particular 
mode  of  punishment  for  that  offence,  {y)  So  an  indictment  for 
killing  a  hare  was  quashed,  on  the  ground  that  it  was  not  indict- 
able ;  the  statute  5  Anne,  c.  14.  having  appointed  a  summary  mode 
of  proceeding  before  justices,  {z)  In  one  case,  where  no  appro- 
priation of  the  penalty,  nor  mode  of  recovering  it,  was  pointed  out 
by  the  statute,  the  Court  held  that  it  could  not  be  recovered  by 
indictment ;  but  was  in  the  nature  of  a  debt  to  the  crown,  and 
suable  for  in  a  Court  of  revenue  only,  {a) 

Amongst  other  decisions  as  to  cases  which  cannot  be  made  the  9^  "{J* 
subject  of  indictment,  it  appears  to  have  been  ruled  that  an  indict- 
ment will  not  lie  for  setting  a  person  on  the  footway  in  a  street  to 
distribute  handbills  whereby  the  footwsry  was  impeded  and  ob- 


(r)  Rex  V.  Wright,  1  Burr.  543. 
Kex  V.  Douse,  1  Lord  Rajm.  672. 

(«)  R«x  o.  Robinson,  2  Burr.  S05. 
Rex  V.  Carlisle,  3  B.  &  A.  163.  Rex 
V.  Boyall,  2  Burr.  832.  See  also  Hart- 
lev  V.  Hooker,  Cowp.  524.  Rex  v. 
Wright,  1  Burr.  543.  Rex  v.  Baline, 
Cowp.  650.  And  see  Faulkner's  case, 
1  Saund.  250,  note  (3). 

(0  8  Hawk,  c,  25  s.  4. 

(i)  AnU^  p.  47. 

(«)  Glass's  case,  3  Salk.  350« 

(w)  2  Hawk.  c.  25.  s.  4. 

(/)  Rex  V.  Wright,  |  Burr.  543. 


(jr)  Anon.  3  Salk.  25.  S.P.Watson^s 
ca^,  1  Salk.  45.  aud  Hex  v.  £d wards, 
3  Salk.  27.  Aud  see  Faulkner's  case, 
1  Saund.  248.  and  Mr.  Scrj.  WUIiains's 
uole  (3)  at  pa^e  250  e. 

(y)  Anon.2LordRaym.g9i.  3Sa1k. 
1 89.  Rex  V,  Jaraes,  cited  in  Rex  v. 
Buck,  1  Stra.  679i 

(z)  Rex  v.  Buck,  1  Slra.  679. 

{a)  Rex  V.  Malland,  2  Slra.  828.  a 
case  upon  the  12th  Geo.  1.  c.  25.  which 
imposes  a  penalty  of  twenty  shillings 
per  thousand  for  burning  place  bricks 
and  stock  bricks  together. 
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Btructed ;  (b)  nor  for  throwing  down  skins  into  a  public  way,  by 
which  a  personal  injury  is  accidentally  occasioned :  (c)  nor  for  act* 
ing,  not  being  qualified,  as  a  justice  of  peace ;  (d)  nor  for  selling 
short  measure ;  (c)  nor  for  excluding  commoners  by  inclosing ;  (/) 
nor  for  an  attempt  to  defraud,  if  neither  by  false  tokens  or  con* 
spiracy ;  (g)  nor  for  secreting  another ;  (h)  nor  for  bringing  a 
bastard  chUd  into  a  parish;  (t)  nor  for  entertaining  idle  and  vagrant 


{b)  Rex  V.  Sermon,  1  Burr.  516.  But 
it  was  held  by  Lord  Ellenborough  that 
every  unauthorised  obstruction  of  a 
highway,  to  the  annoyance  of  the 
king's  subjects,  is  an  indictable  offence 
in  Rex  v.  Cross,  3  Campb.  887.  where 
it  was  held  to  be  an  indictable  offence 
for  stage  coaches  to  stand  plying  for 
passengers  in  the  public  streets. 

(e)  Hex  V.Gill,  1  Stra.  190. 

(<0  Castle's  case,  Cro.  Jac.  643. 

(e)  Rex  II.  Osborn,  3  Burr.  1697 : 
but  selling  byfaUe  measure  is  indict- 
able. Ibid. 

(/)  Willoughby's  case,  Cro.  Eliz. 
90. 

(g)  Rex  V.  Channell.  2  Stra.  793. 
Indictment  against  a  miller  for  taking 
and  detaining  part  of  the  corn  sent  to 
him;  and  Bex  v.  Bryan,  2  SIra.  866. 
Anon.  6  Mod.  106.  Rex  r.  Whcalley, 
8*  Burr.  1125.  Rex  «.  Wilders,  cited 
8  Burr.  1128.  and  Rex  r.  Haynes,  4 
M.  &  S.  814.  This  last  case  was  au 
indictment  against  a  miller, for  receiv- 
ing good  barley  to  grind  at  his  mill, 
and  delivering  a  mixture  of  oat  and 
barley  meal,  diflTerent  from  the  pro- 
duce of  the  barley,  and  which  was 
musty  and  unwholesome.  On  the  part 
of  the  prosecution,  a  note  in  1  Hawk. 
P.  C.  c.  71.  8.  1.  referring  to  1  Sess. 
Ca.  217.  was  cited,  where  it  is  laid 
down,  "  that  changing  corn  by  a  mil- 
'*  ler,  and  returning  had  corn  instead 
"  of  it,  is  punishable  by  indictment ; 
*•  for,  being  in  the  way  of  trade,  it  is 
"  deemed  an  offence  against  the  pub- 
'*  lie:**  but  ^t  was  held  that  the  in- 
dictment would  not  He.  Lord  Ellen- 
borough,  in  giving  judgment,  said, 
that  if  the  allegation  had  been  that  the 
miller  delivered  the  mixture  as  an  ar- 
ticle for  the  food  of  man,  it  migbt 
possibly  have  sustained  the  indictment, 
out  that  he  could  not  say  that  its  being 
musty  and  unwholesome  necessarily 
and  ex  vi  termini  imported  that  it  was 
for  the  food  of  roan  ;  and  it  was  not 
stated  that  it  was  to  be  used  for  the 
sustentation  of  man,  but  only  that  it 
was  a  mixture  of  oat  and  barley  meal. 
His  Lordship  then  proceeds:  **as  to 
'^  the  other  point,  that  this  is  not  an 
**  indictable  offence,  because  it  res- 


"  pects  a  nutter  transacted  in  the 
'*  course  of  trade,  and  where  no  to- 
*'  kens  were  exhibited  by  which  the 
**  party  acquired  any  greater  degree 
*'  of  credit,  if  the  case  had  been  that 
**  this  miller  was  owner  of  a  soke- 
'<  mill,  to  which  the  inhabitants  of  the 
*'  vicinage  were  bound  to  resort,  ia 
'*  order  to  get  their  corn  ground,  and 
'*  that  the  miller,  abusing  the  confi- 
**  dence  of  this  his  situation,  bad  made 
**  it  a  colour  for  practising  a  fraud, 
*'  this  might  have  present^  a  differ- 
*'  ent  aspect ;  but  as  it  now  is,  it  seems 
'*  to  be  no  more  than  the  case  of  a 
'*  common  tradesman,  who  is  guilty 
*'  of  a  fraud  in  a  matter  of  trade  or 
**  dealing;  such  as  is  adverted  to  in 
"  Rex  V.  Wheatley,  and  the  other 
'*  cases,  as  not  being  indiclabL^*'  And 
see  also  Rex  v.  Bower,  Cowp.  323,  as 
to  the  point  that  for  au  imposition, 
which  a  man*s  own  prudence  ought  to 
guard  him  against,  an  indictment  does 
not  lie,  but  he  is  left  to  his  civil  re- 
medy. But  in  Rex  v.  Dixon,  3  M.  & 
S.  11.  it  was  held,  that  a  baker  who 
sells  bread  containing  alum,  in  a  shape 
which  renders  it  noxious,  is  guilty  of 
an  indictable  offence,  if  he  ordered 
the  alum  to  be  introduced  into  the 
bread,  although  he  gave  directions  for 
mixing  it  up  in  a  manner  which  would 
have  rendered  it  harmless.  See  Post, 
Book  11.  Chap.  ix.  s.  2. 

{h)  Rex  V.  Chaundler,  2  Lord  Raym. 
1368:  an  indictment  for  secreting  A., 
who  was  with  child  by  the  defendant, 
to  hinder  her  evidence,  and  to  elude 
the  execution  of  the  law  for  the  crime 
aforesaid.    But  qu. 

(t)  Rex  t;.  Warne,  1  Stra.  644,  it 
appearing  ihat  the  parish  could  not 
be  burtbened,the  child  being  born  out 
of  it.  But  see  a  precedent  of  an  in* 
dictment  for  a  misdemeanor  at  com- 
mon law,  in  lodging  an  inmate,  who 
was  delivered  of  a  bastard  child,which 
became  chargeable  to  the  liberty.  8 
Chit.  Crim.  Law,  700.  And  see  also 
id.  699.  and  4  Wentw.  353.  Cro.  Circ. 
Comp.  (7th  ed.)  648,  precedents  of 
indictments  for  misdemeanors  at  com- 
mon law,  in  bringing  such  persona 
into  parishes  in  which  they  had  no 
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peraons  in  the  defendant's  house ;  (A)  nor  for  keeping  a  house  to 
receive  women  with  child,  and  deliver  them.  (0  And  cases  of 
non-fetuance  and  particular  wrong  done  to  another  are  not  in 
general  the  subject  of  indictment :  but  we  have  seen  that  cir>> 
cumstances  may  exist  of  mere  non-feasance  towards  a  child  of 
tender  years  (such  as  the  neglect  or  refusal  of  a  master  to  provide 
sufficient  food  and  sustenance  for  such  a  chUd^  being  his  servant 
and  under  his  dominion  and  controul)^  which  may  amount  to  an 
indictable  ofience.  (m) 

It  has  been  held^  that  where  a  mayor  of  a  city,  being  a  justice, 
.  made  an  order  that  a  company  in  the  city  should  admit  one  to  be 
a  freeman  of  that  corporation,  and  the  master  of  the  company,  being 
served  with  the  order,  refused  to  obey  it,  such  refusal  was  not  the 
subject  of  indictment,  (n)  And  an  indictment  will  not  lie  for  not 
curing  a  person  of  a  disease  according  to  promise,  for  it  is  not  a 
public  offence,  and  no  more  in  effect  than  a  ground  for  an  action 
on  the  case,  (o)  To  keep  an  open  shop  in  a  city,  not  being  free  of 
the  city,  contrary  to  the  immemorial  custom  there^  has  been  held 
not  to  be  indictable,  (p) 

With  regard  to  trespasses,  it  has  been  held  that  a  mere  act  of  Trespasses  not 
trespass  (such  as  entering  a  yard  and  digging  the  ground,  and  *°^*^***'*«* 
erecting  a  shed  or  cutting  a  stable,)  committed  by  one  person, 
unaccompanied  by  any  circumstances  constituting  a  breach  of  the 
peace,  is  not  indictable ;  and  the  Court  quashed  such  indictment 
on  motion,  (q)  And  an  indictment  against  one  person  for  pulling 
off  the  thatch  of  a  man's  house,  who  was  in  the  peaceable  posses- 
sion of  it,  was  also  quashed  on  motion,  (r)  So  an  indictment  for 
taking  away  chattels  must  import  that  such  a  degree  of  force  was 
used  as  made  the  taking  an  offence  against  the  public.  An  indict- 
ment averred  that  the  defendant  with  force  and  arms  unlawfully, 
forcibly,  and  injuriously  seized,  took,  and  carried  away,  of  and 
from  J.  S.,  and  against  his  will,  a  paper  writing  purporting  to  be  a 
warrant  to  apprehend  the  defendant  for  forgery ;  and,  after  a  convic- 
tion, a  motion  was  made  in  arrest  of  judgment  on  the  ground  that 
the  charge  did  not  amount  to  an  indictable  offence.  Perryn,  B. 
took  time  to  consider  to  the  subsequent  assizes,  and  had  the  case 
argued  before  him;  and  then  held  the  objection  valid,  as  the  indict- 

seUlemeots,  and  in  which  they  shortly  (/)  Rex  v,  Macdouald,  3  Burr.  1646. 

diol,  whereby  the  parishioners  were  (m)  Ante^  p.  44. 

pot  to  expense.     In  a  late  case  it  is  (i?)  Rex  v.  Atkinson,  S  Salk.  188. 

stated  to  have  been  held,  that  no  in-  (o)  Rex  v.  Bradford,  1  Lord  Rayin. 

dictment  will  lie  for  procuring  the  S66.    3  Salk.  189.     In  nn  anon,  case, 

marriage  of  a  female  pauper  with  a  S  Salk.  5S2,  it  appears  to  have  been 

labonruig  man  of  another  p'krish,  who  held,  that  if  a  pawnbroker  refuses, 

is  not  actually  chargeable.    Rex  v.  upon  tender  of  tne  money,  to  deliver 

Tanner  and  Another,  1  Esp.  304.   But  the  ^oods  pledged,   he  may  be  in- 

if  the  facts  of  the  case  will  warrant  a  dieted.     But  {lex  v,  Jones,  1  Salk. 

chiuree    of   conspiracy,   the  offence  379.  is  contra, 

would  be  substantiated,  if  under  the         (p)  Rex  t».  George,  3  Salk.   188. 

circumstances  the  parish  might  pos-  Nor  is  it  an  indictable  offence  to  ex- 

sibiy  be  put  to  expense.    See  1  Nol.  ercise  trade  in  a  borough  contrary  to 

P.  L.  Settlement  by  Marriage^  Sect.  I.  the  bye-laws  of  that  borough.  Rex  v. 

in  the  notes.  Sharpless,  4  T.  R.  777» 

(k)  Rex  V.  Langley«  1  Lord  Raym.         (g)  Rex  v.  Storr,  3  Burr.  1699* 
700.  (r)  Rex  v.  Atkins,  3  Burr.  1706. 
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ment  charged  nothing  but  a  mere  private  trespass^  and  neither  the 
king  nor  the  public  appeared  to  have  any  interest  therein,  (a) 

But  where  the  indictment  stated  the  entering  a  dwelling  house, 
and  vi  et  amiis  and  with  strong  hand  turning  out  the  prosecutor, 
the  Court^refiised  to  quash  it.  (s)  And  an  indictment  will  lie  for 
taking  goods  forcibly,  if  such  taking  be  proved  to  be  a  breach  of 
the  peace :  (/)  and  though  such  goods  are  the  prosecutor's  own  pro- 
perty, yet,  if  he  take  them^in  that  manner,  he  will  be  guilty,  {u) 

{a)  ^exv.GMdiaer.Saluburyynw,  (t)  Anon.  3  Salk.  187. 

MS.  Baylcy  J.  (ti)  IM. 

(s)  Rex  V.  Storr,  S  Burr.  1699. 
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OF  OFFENCES  PRINCIPALLY  AFFECTING  THE 

GOVERNMENT,  THE  PUBLIC  PEACE,  OR 
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CHAPTER  THE  FIRST. 


OF    COUNTBRFBITIN6   OR   IMPAIRING    COIN-— OF     IMPORTING   INTO 
.  THB   KINGDOM    COUNTERVBIT  OR    LIGHT   MONBY — ^AND   OF   BX- 
PORTING    COUNrBRFBIT  MONBT. 

SECT.   I. 

Of  CofinterfeiHng  Coin. 

Thb  Legislature  hae  made  several  provisions  against  the  coun- 
terfeiting  of  the  following  descriptions  of  coin,  namely : — I.  The 
king's  money,  properly  so  called. — II.  Foreign  gold,  silver,  or 
copper  coin. — ^And,  III.  The  copper  money  of  this  realm. 

I.  The  first  of  these,  the  king's  money,  is  protected  by  enact-  of  comiter- 
ments,  which  place  the  offence  of  countt;rfeiting  it  in  the  highest  feiting  the 
class  of  crimes,  upon  the  ground  that  the  royal  majesty  of  the  ^^'*  money, 
crown  is  affected  by  such  offence  in  a  great  prerogative  of  govern- 
ment ;  the  coining  and  legitimation  of  money,  and  the  giving  it 
its  current  value,  being  the  unquestionable  prerogatives  of  the 
crown,  (a)     The  statute  25  Edw.  3.  st.  5.  c.  2.  declares  it  to  be 
high  treason  ^^  if  a  man  counterfeit  the  king*8  money  "    And,  as 
there  are  no  accessories  in  treason,  it  follows  that  all  who,  by  fur- 
nishing the  necessary  tools,  or  by  any  other  means,  aid  or  assist  in 
the  coining,  are  guilty  of  the  offence  as  much  as  he  whose  hand  is 
employed,  {b) 

It  appears  that  the  coin  or  money  of  this  kingdom  consists  pro-  What  it  the 
perly  of  gold  or  silver  only,  with  a  certain  alloy,  constituting  what  •ting's  money. 
IS  called  sterling,  coined  and  issued  by  the  king's  authority ;  and 
that  the  statute  of  Edward  the  lliird,  in  mentioning  '^  the  king's 
nwney"  generally,  refers  to  such  money;  which  is  supposed  also 
to  be  referred  to  by  any  other  statute  naming  "  money"  generally,  (c) 
The  weight,  alloy,  impression,  and  denomination,  of  money  made 

(a)  1  IJale  188.     1  East.  P.  C.  143.  (r)  1  Easl.P.C.UT.  And  sec  1  Hale, 

{k)  Kel.  35.  chiip.  17,  1S»  19,  and  «0. 
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in  this  kingdom  are  generally  settled  by  indenture  between  the 
king  and  the  master  of  the  mint :  but  the  statute,  56  Geo.  3.  c.  68. 
provided,  with  respect  to  the  new  silver  coinage,  that  the  bul- 
lion  shall  be  coined  into  silver  coins  of  a  standard  and  fineness 
of  eleven  ounces  two  pennyweights  of  fine  silver,  and  eighteen 
pennyweights  of  alloy  in  the  pound  troy,  and  in  weight  after  the 
rate  of  sixty-six  shillings  to  every  pound  troy,  whether  the  same 
be  coined  in  crowns,  half-crowns,  shillings,  or  sixpences,  or  pieces 
of  a  lower  denomination.  A  proclamation  has  in  some  cases  been 
mad^  as  a  more  solemn  manner  of  giving  the  coin  currency ;  but 
the  proclamation  in  general  cases  is  certainly  not  necessary,  and  in 
prosecutions  for  coining  need  not  be  proved,  (c)  And  it  is  not 
necessary  in  ^uch  prosecutions  to  produce  the  indentures  ;  though 
it  may  be  of  use  in  case  of  any  new  coin  with  a  new  impression, 
not  yet  familiar  to  the  people,  to  produce  either  the  indentures,  or 
one  of  the  officers  of  the  mint  cognizant  of  the  fact,  or  the  stamps 
used,  or  the  like  evidence.  But  in  general,  whether  the  coin,  upon 
a  question  of  counterfeiting  or  impairing  it,  be  the  king's  money 
or  not,  is  a  mere  question  of  fact  which  may  be  found  upon  evi- 
rdence  of  common  usage  or  notoriety.  (</)  It  should  be  observed, 
that  any  coin,  once  legally  made  and  issued  by  the  king's  autho- 
rity, continues  to  be  the  current  coin  of  the  kingdom  until  recalled, 
notwithstanding  any  change  in  the  authority  by  which  it  was  c6n- 
stitutcd.  (e) 

Some  verbal  difference  is  observable  in  the  wording  of  several 
of  the  statutes  on  the  subject  of  the  coin  since  the  Revolution. 
The  statute  8  and  9  W.  3.  c.  26,  speaks  of  the  gold  and  silver  coin 
f^of  this  kingdom,"  or  "  current  within  this  kitigdom."  The  sta- 
tute 15  Geo.  2,  c.  28.  in  one  part  expresses  by  name  *'  guineas 
and  half- guineas,"  and  '^shillings  and  sixpences,"  and  is  conse- 
quently confined  to  those  identical  coins.  In  another  part  it 
speaks  of  counterfeit  money  generally.  The  statute  1 1  Geo.  3.  c. 
40.  as  to  the  copper  coin,  and  the  statute  37  Geo.  3.  c.  126.  s.  2. 
as  to  gold  and  silver  coin,  describe  each  as  the  coin  of  ^^  this  realm," 
following  the  words  of  the  more  ancient,  statutes.  No  stress  can 
be  laid  upon  such  verbal  differences  between  statutes  passed  in 
pari  materid:  the  construction  which  the  reason  of  the  tlung 
points  out  must  be  such  as  the  words  are  capable  of  receiving 
without  violence  to  their  proper  or  accepted  legal  signification.  (/) 
Marking  tbe  Besides  the  counterfeiting  of  the  king's  money  within  the  sta- 
edges  of  coin,   tute  25  Edw.  3.  st.  5.  c.  2.  which  has  b^n  already  mentioned^  the 


(c)  I  East.  p.  C  149,  where  see  some 
cases  ID  which  proclamation  by  the 
writ  of  proclamation  under  the  great 
seal, or  a  remembrance  thereof,  is  con- 
sidered to  be  necessary  to  prove  a  coin 
current;  and  it  is  also  stated,  that  by 
the  act  of  the  37th  Geo.  3.  c.  186.  s.  I. 
relative  to  a  copper  coinage,  the  king's 
proclamation  is  made  necessary  ;  and 
seems,  therefore,  to  be  required  in 
proof  of  any  iadiclnicut  upon  Ihat 
statute. 

(J)  1  £ast  P.  C.  149.    But  in  the 


case  of  old  coin  which  has  gradually 
fallen  into  disuse,  though  still  the  legal 
coin  of  the  king,  tliere  can  be  no  ge- 
neral notoriety  of  the  fact. 

{e)  I  East.  P.  C.  148.  where  it  is 
said  also,  that  th'is  recal  may  be  by 
proclamation;  and  long  disuse  roay, 
it  is  conceived,  be  evidence  of  it.  It 
has  also  been  effected  by  act  of  Par- 
liament, as  by  9  W.  3.  c.  S.  and  0  Geo. 
2.  c.  86. 

if)  1  East.  P.  C.  I5T» 
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offence  of  high  treasop  may  aUo  be  committed  by  marking  on  the 
edges  of  any  of  the  current  or  diminished  coin  of  this  kingdom,  or 
counterfeit  coin  resembling  the  coin  of  this  kingdom,  with  letters 
or  grainings,  or  other  marks  or  figures,  like  those  on  the  edges  of 
money  coined  in  his  Majesty's  mint.  This  provision  is  by  stat.  8 
and  9  W.  3.  c.  26.  s.  3.  {g)  which  enacts,  that  '^  if  any  person 
*^  (other  than  the  persons  employed  in  his  Majesty's  mint  or  mints, 
*^  or  such  as  shall  have  authority  from  the  Lords  Commissioners  of 
"  the  Treasury,  or  Lord  High  Treasurer  of  England  for  the  time 
^'  being,)  (/i)  shall  mark  on  the  edges  any  the  current  coin  of  this 
kingdom  ;  or  if  any  person  whatsoever  shall  mark  on  the  edges 
any  of  the  diminished  coin  of  this  kingdom,  or  any  counterfeit 
"  coin  resembling  the  coin  of  this  kingdom,  with  letters,  or  grain- 
'^  ings,  or  other  marks  or  figures  like  unto  those  on  the  edges  of 
'^  money  coined  in  his  Majesty's  mint ;  every  such  offence  shall  be 
*'  adjudged  high  treason  ;  and  the  offenders  therein,  their  counsel- 
'^  lors,  procurers,  aiders,  and  abettors,  being  thereof  convicted  or 
^^  attainted,  shall  suffer  death,  &c."  (i) 

Making  shillings  or  sixpences  to  resemble  guineas  or  half-  Making  sWl- 
guineas,  and  making  halfperice  or  farthings  to  resemble  shillings  Jl^nccrto*re- 
or  sixpences f  amount  also  to  the  crime  of  high  treason.     The  sta-  semblegai* 
tute  15  Geo.  2.  c.  28.  s.  L  provides,  "that  if  any  person  shall  ncasorbalf 
**  wash,  gild,  or  colour  any  of  the  lawful  silver  coin  called  a  shil-  SiSSg  half- 
''  ling  or  a  sixpence,  or  any  counterfeit  or  false  shilling  or  six-  pence  or  far- 
"  pence,  or  add  to  or  alter  the  impression,  or  any  part  of  the  l5'''?-ir*^™" 
"  impression,  of  either  side  of  such  ktwful  or  counterfeit  shilling  or  o/sixpencSL 
^^  sixpence,  with  intent  to  make  such  shilling  resemble,  or  look 
''  like,  or  pass  for  a  piece  of  lawful  gold  coin  ciUled  a  guinea,  or 
'^  with  intent  to  make  such  sixpence  resemble,  or  look  like,  or  pass 
^'  for  a  piece  of  lawful  gold  coin  called  a  half-guinea ;  or  shall  file 
^^  or  anywise  alter,  wash,  or  colour,  any  of  the  brass  monies  called 
*^  halfpennies  or  farthings,  or  add  to  or  alter  the  impression,  or 
'^aoy  part  of  the  impression,  of  either  side  of  a  halfpenny  or 
'^  farthmg,  with  intent  to  make  an  halfpenny  resemble,  or  look 
<'  like,  or  pass  for  a  lawful  shilling,  or  with  intent  to  make  a  farthing 
'^  resemble,  or  look  like,  or  pass  for  a  lawful  sixpence ;    such 
^  offenders,  their  counsellors,  aiders,  abettors,  and  procurers,  shall 
"  be  guilty  of  high  treason.''  (A) 


ig)  Made  perpetual  by  7  Ann.  c. 

(A)  This  exception  seems  unneces- , 
sary,  and  would  nave  been  implied  by 
law  on  behalf  of  persons  so  employed 
by  bis  Majesty *s  authority.  But  yet 
it  was  holden  about  Hil.  T.  13  W.  S. 
by  all  the  Judges,  that  in  an  indict- 
ment on  that  act,  it  ought  to  be  aver- 
red, that  the  party  was  not  employed 
io  the  Mint,  or  authorised  by  the  trea- 
surer, &c. ;  because  the  exception  of 
such  persons  is  within  the  enacting 
clause ;  and  the  want  of  such  an  au- 
thority is  part  of  the  description  of 
the  offence  itself.  This  question  was 
moved  b^  *Mr.  Justice  Turton,  who 
had  convicted  one  upon  this  statute  at 


York,  upon  an  indictment  which  had 
not  such  an  averment;  and  for  this 
reason  it  was  holden  bad,  and  that  the 
prisoner  ought  to  be  tried  a^in, which 
was  done  at  the  Lent  Assizes,  1702, 
before  Powis,  J.  when  the  prisoner  was 
attainted  and  executed.  1  East  P.  C* 
166,  167. 

(i)  By  7  Ann.  c.  85.  s.  9.  the  prose- 
cution is  to  be  commenced  in  six 
months  after  the  offence. 

(k)  But  the  fourth  section  provides, 
that  the  blood  shall  not  be  corrupted. 
By  the  fifth  section,  offenders  are  to 
be  indicted,  arraigned,  tried, and  con- 
victed, by  such  like  evidence,  and  in 
such  manner,  ns  were  then  used  and 
allowed    against   any    offenders   for 
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There  are  other  acts  which  are  only  preparatory  to  and  in  the 
progress  of  actually  counterfeiting  the  coin  which  are  made  high 
treason  by  the  fourth  section  of  the  statute  8  and  9  W.  3.  c.  26^ 
which  provides  that  '^  if  any  person  shall  colour j  gild,  or  case  over 
^'  with  gold  or  silver  or  with  any  wash  or  materials  producing  the 
^^  colour  of  gold  or  silver,  any  coin  resembling  any  of  the  current 
'^  coin  of  this  kingdom,  or  any  round  blanks  of  base  metal,  or  of 
**  coarse  gold  or  coarse  silver,  of  a  fit  size  and  figure  to  be  coined 
*^  into  counterfeit  milled  money  resembling  any  the  gold  or  silver 
*'  coin  of  this  kingdom,  or  if  any  person  shall  gild  over  any  silver 
^'  blanks  of  a  fit  size  and  figure  to  be  coined  into  pieces  resembling 
"  the  current  gold  coin  of  this  kingdom  ;'*  all  such  oflfenders,  their 
counsellors,  procurers,  aiders,  and  abettors,  shall  b^  guilty  of  high 
treason.  (/) 

The  statute  56  Geo.  3.  c.  68.  s.  17»  relating  to  the  new  silver 
coinage^  enacts  that  all  and  every  act  and  acts  in  force  immediately 
before  the  passing  of  that  act  respecting  the  coin  of  this  realm,  or 
the  clipping,  diminishing,  or  couuterfeiting  of  the  same,  or  respect- 
ing any  other  matters  relating  thereto,  and  all  provisions,  pro- 
ceedings, penalties,  forfeitures,  and  punishments  therein  contained 
or  directed,  not  expressly  repealed  by  that  act,  and  not  repugnant 
or  contradictory  to  the  enactments  and  provisions  of  that  act,  shall 
be  and  continue  in  full  force  and  effect;  and  shall  be  applied  and 
put  in  execution  with  respect  to  the  silver  coin  to  be  coined  in 
pursuance  of  the  directions  of  that  act  as  fully  and  effectually  to  all 
intents  and  purposes  whatsoever,  as  if  the  same  were  repeated  and 
re-enacted  in  that  act. 

These  statutes  of  25  Edw.  3.  8  and  9  W.  3.  15  Geo.  2.  and  56 
Geo.  3.  c.  68,  relate  only  to  the  coin  of  the  realm  usually  called,  in 
the  sense  which  has  been  before  given,  the  king's  money.  We 
come  now  to  the  counterfeiting  of  foreign  coin, 

II.  The  counterfeiting  of  foreigti  coin  either  of  gold,  silver,  or 
copper,  is  made  highly  penal  by  several  statutes.  Counterfeiting 
such  gold  or  silver  foreign  coin  as  is  current  here  was  made  trea- 
son for  the  first  time  by  the  statute  4  Hen.  7-  c.  18.  That  statute 
was  repealed  by  I  Mar.  c.  1 . :  but  its  provisions  were  revived  by 
1  Mar.  St.  2.  c.  6.  which  enacts  that  ^'  if  any  person  or  persons 
fakely  forge  or  counterfeit  any  such  kind  of  coin  of  gold  or  silver, 
as  is  not  the  proper  coin  of  this  realm,  and  is  or  shall  be  current 
within  this  realm  by  the  consent  of  the  crown,  they  and  their 
counsellorn,  procurers,  aiders,  and  abettors,  shall  on  conviction 
*'  be  adjudged  guilty  of  high  treasmt."  {m)     The  statute  14  Eliz. 


(( 


a 


connterfeilinfl^  the  lawful  coin;  pro- 
vided that  lht*re  shall  be  no  prosf'cn- 
tioQ  for  any  of  the  offences  ninde  trea- 
son or  telony  by  this  act,  unless  such 
prosecution  be  comineficed  within  six 
months  next  after  the  offence  com- 
mitted. The  eighth  section  provides, 
that  the  offender  shall  he  pardoned  in 
case  (being  out  of  prison)  he  disco* 
vers  two  or  more  offenders  of  the 
same  kind  mentioned  in-  the  net,  so  as 
ibey  shall  be  thercofconvicted. 


(/)  No  corruption  of  blood.  Prose- 
cutions are  to  be  commenced  within 
three  months  after  the  offence  com- 
mitted, s<  9.  But  in  Wil facets  case, 
1  East  P.  C.  c.  4.  s  SI.  p.  ISS,  it  was 
held  that  the  information  and  pro- 
ceeding before  a  magistrate  were  the 
commencement  of  the  prosecution, 
and  not  the  preferring  the  indictment. 

(fit)  The  consent  of  the  crown  must 
be  notified  under  the  great  seal  by 
proclauiatton,   and  a  writ  anuexcil 
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c«  3j  enacts  that  *^  if  any  person  falsely  forge  or  counterfeit  any. 
^*  kind  of  coin  of  gold  or  silver  of  other  realms  as  is  not  the  proper 
^'  coin  of  this  realm,  mn' permitted  to  be  current  within  this  realm ; 
'^  such  ofience  shall  be  adjudged  misprision  of  high  treason  ;  and 
'^  the  offenders,  their  procurers,  aidersy.(n)  and  abettors,  being  con- 
*^  vict,  shall  be  imprisoned,  and  forfeit  such  lands,  goods,  and 
^^  chattels,  as  in  case  of  misprision  of  treason."  Both  these  sta* 
tutes  are  to  be  understood  of  the  counterfeiting  of  such  foreign 
coin  as  is  for  the  most  part  gold  or  silver:  {p)  and  the  offence 
described  in  the  statute  of  JSlizabeth  was  only  punishable  at  com- 
mon law  as  a  misdemeanor,  {p) 

The  statute  37  Geo.  3.  c.  126.,  recites  the  great  increase  of  the 
practice  of  counterfeiting  gold  or  silver  coin  not  current  here  ;  and 
enacts  ^^  that  if  any  person  or  persons  shall  hereafter  make,  coin, 
^'  or  counterfeit,  any  kind  of  coin  not  the  proper  coin  of  this  realm, 
"  nor  permitted  to  he  current  within  the  same,  but  resembling  or 
*'  made  with  intent  to  resemble  or  look  like  any  gold  or  silver  coin 
^'  of  any  foreign  state,  &c.  or  to  pass  as  such  foreign  coin ;  such 
''  person  or  persons  offending  therein  shall  be  deemed  guilty  of 
^^  felony y  and  may  be  transported  for  any  term  of  years  not  ex- 
**  ceeding  seven."  By  the  words  "  not  permitted  to  be  current 
''  within  the  realm,"  must  be  understood  not  permitted  to  be  cur- 
rent by  proclamation  under  the  great  seal,  {q) 

The  statute  43  Geo.  3.  c.  139.  s.  3.  relates  to  the  counterfeiting 
of  foreign  coin  of  copper ^  or  of  other  metal  of  less  value  than  sil- 
ver not  current  here,  and  enacts  "  That  if  any  person  shall  within 
'*  any  part  of  the  united  kingdom  make,  coin,  or  coimterfeit,  any 
*'  kind  of  coin  not  the  proper  coin  of  this  realm,  nor  ordered  by 
"  the  royal  proclamation  of  His  Majesty,  his  heirs^  or  successors, 
^'  to  be  deemed  and  taken  as  current  money  of  this  realm,  or  any 
"  part  thereof,  but  resembling  or  made  with  intent  to  resemble 
'^  any  copper  coin,  or  any  other  coin  made  of  any  metal  or  mixed 
'^  metals  of  less  value  than  the  silver  coin  of  any  foreign  prince, 
'^  state,  or  country,  respectively,  or  to  pass  as  such  foreign  coin, 
f'  then  every  person  so  offending  shall  be  deemed  and  taken  to  be 
^  guilty  of  a  misdemeanor  and  breach  of  the  peace ;  and  being 
"  thereof  convicted  according  to  law,  shall  for  the  ^rst  offence  be 
'^  imprisoned  for  any  time  not  exceeding  one  year }  and  for  the 
"  second  offence  be  transported  to  any  of  His  Majesty's  colonies 
**  or  plantations  for  the  term  of  seven  years."  The  act  further 
provides  that  persons  against  whom  any  bill  of  indictment  shall 
be  found  shall  not  be  entitled  to  traverse  the  same  to  any  subse- 
quent assizes  or  sessions,  but  shall  be  tried  upon  the  bill  being 
found,  unlekjs  there  shall  be  good  cause  why  the  trial  should  be 
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thereto;  the  statute  17  Rich^  9.  c.  I. 
haviog  provided  that  foreign  coin  shall 
Dot  run  in  payment  in  England. 

(«)  Bv ''  aiders**  is  meant  such  as 
aid  in  toe  fact,  and  not  aiders  of  the 
«>ffeDder  after  the  fact.   I  Hale  376. 

(o)  I  HaleSlO,  311,  828. 

ip)  1  Bast  P.  C.  c.  4.  s.  10.  p.  160. 

(q)  1  Bast.  P.O.  c.  4.  s.  10.  p.  161. 
aad  c  10.  $.  3,  &  6.    The  6tD  sect. 


of  the  37  Gee.  3.  c.  126.  makes  per- 
sons having  in  their  custody  more 
than  five  pieces  of  such  counterfeit 
foreign  coin  liable  to  a  penalty  not 
exceeding  5/.  nor  less  than  iOs,  upon 
conviction  before  a  justice  of  peace, 
for  every  such  piece  of  coin,  ^nd  the 
proceedings  before  the  justice  are  not 
to  be  quashed  for  want  of  form,  or 
rerooTcd  by  certiorari. 
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postponed,  (r)    And  a  provision  is  also  made  for  the  certificate  of 
a  former  conviction  being  sufficient  evidence  of  that  fact  in  cases 
where  persons  are  tried  for  second  offences,  (s) 
Of  counterfeit-      III.  The  statute  15  Geo.  3.  c.  28.  s.  6.  reciting  that  the  coining 
ing  copper  mo-  q|.  counterfeiting  the  copper  money  of  this  kingdom  was  only  a 
^^'  misdemeanor,  and  the  punishment  often  very  small,  enacts  tiiAt 

any  person  making,  coining,  or  counterfeiting  any  brass  or  copper 
money,  commonly  called  a  halfpenny,  or  a  farthing,  his  aiders, 
abettors,  and  procurers,  shall  suffer  two  years'  imprisonment,  and 
find  sureties  for  good  behaviour  for  two  years  more.  (0  But  the 
1 1  Geo.  3.  c.  40.  s.  1 .  makes  the  offence  felony,  enacting  *^  that 
'^  if  any  person  shall  make,  coin,  or  counterfeit,  any  of  the  copper 
^^  monies  of  this  realm  commonly  called  a  halfpenny  or  2i  farthing, 
*^  such  offender,  his  counsellors,  aiders,  abettors,  and  procurers, 
"  shall  be  adjudged  guilty  of  felony.''  But  clergy  is  not  taken 
away,  and  the  punishment  under  this  statute  appears  to  be  only  a 
year*s  imprisonment ;  which  punishment  is  founded  on  the  general 
statute  of  18  £Iiz.  c.  7*  s«  3.(t^) 

The  statute  37  Geo.  3.  c.  126.  enacts  that  the  provisions  of  the 
15  Geo.  2.  c.  28.,  relating  to  the  copper  monies  of  the  realm  com- 
monly called  a  halfpenny  and  a  farthing,  and  also  the  statute  1 1 
Geo.  3.  c.  40.,  and  all  other  acts  concerning  the  copper  monies  of 
the  realm  commonly  called  a  halfpenny  and  a  farthing,  or  any 
otlter  copper  money  of  the  realm,  shall  extend  ^^  to  all  such  pieces 
^^  of  copper  money  as  shall  be  coined  and  issued  by  order  of  His 
Majesty,  his  heirs  and  successors,  and  as  shall  by  his  or  their 
royal  proclamation  be  ordered  to  be  deemed  and  taken  as*  cur- 
'^  rent  money  of  this  realm,"  in  the  same  manner  as  if  such  pieces 
had  been  particularly  mentioned  and  described  in  such  acts  respec- 
tively. From  the  manner  in  which  the  King's  proclamation  is  here 
made  necessary  to  the  currency  of  the  coin,  it  seems  to  be  required 
in  proof  of  any  indictment  upon  this  statute,  (tc;) 

It  is  statea  as  a  question  whether  under  this  statute  it  is  not 
optional  to  prosecute  either  for  a  misdemeanor  as  the  offence  is 
made  by  the  statute  15  Geo.  2. ;  or  for  a  felony  as  it  is  made  by 
that  of  the  1 1  Geo.  3. ;  since  the  provisions  of  both  statutes  are  ex- 
tended to  any  new  copper  coinage.  But  yet  it  is  observed,  that  such 
an  option,  without  varying  circumstances,  is  unusual,  and  incon- 
gruous with  the  general  rule  of  law,  that  the  misdemeanor  is 
merged  in  the  felony,  (or) 
The  offence  of  With  respect  to  tiie  ofifence  of  counterfeiting  the  coin  in  general 
the  cSi^ma^  it  may  be  observed,  that  not  only  aU  such  as  counterfeit  the  King's 

be  committed 

by  officers  in         (r)  Sect.  4.  (I)  If  offenders  being  out  of  prison 

the  mmt.               («)  Sect  5.    By  the  6tb  section  of  impeach  two  others  so  that  they  shall 

the  act  persons  having  more  than  five  be  convicted,  the  offenders  so  im- 

pieces  of   such    counterfeit  foreign  peaching  shall  be  pardoned ;  secL  8. 

coin  in  their  possession  are  liable  to  (u)  Hex  ti.  West  and  Others,  I  East, 

a  penalty  not  exceeding  40«.  nor  less  P.  C.  c.  4.  s.  II.  p.  168.  *  The stat.  18 

than  10«.   upon  conviction  before  a  Eliz.  c.  7.  s.  3.  provides  that  upon  al- 

justice  of  the  peace.     And  by  sect.  8.  lowance  of  clergy  the  offenders  may 

no  proceeding  touching  the  convic-  be  imprisoned  for  any  time  not  ex- 

t ion  of  any  offender  before  any  justice  ceeding  a  year, 

of  the  peace  shall  be  quashed  for  want  (ar)  1  East.  P.  C.  c.  4.  s.  8.  p.  149. 

>   of  form,  or  removed  by  cerUorarL  \x)  I  East.  P.  C.  c.  4.  s.  1  !•  p.  IGS. 
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a>ip  witltQut  his  authority^  but  even  such  as  are  employed  by  hinpi 
ia  the  .mint,  come  within  the  statutes,  if  for  their  own  lucre  they 
make  the  money  of  baser  alloy,  or  lighter  than  by  their  indentures 
they  are  authorized  and  bound  to  do :  for  they  can  only  justify 
their  coining  at  all  under  such  an  authority  ;  and  if  they  have  not 
pursued  that  authority,  it  is  the  same  as  if  they  had  none.  But  it 
IS  not  any  mistake  in  weight  or  alloy  that  will  make  them  guilty 
of  high  treason  ;  the  act  must  be  wilful,  corrupt,  and  fraudulent, 
for  it  must  be  laid  and  proved  to  be  done  traitorously.(y) 

The  monies  charged  to  be  counterfeited  must  resemble  the  true  What  will  be 
0nd  lawful  coin :  (z)  but  this  resemblance  is  a  matter  of  fact  of  *  ^^^l^^ 
which  the  jury  are  to  judge  upon  the  evidence  before  them ;  the  ^  *"     *'  "**' 
rule  behig,  that  the  resemblance  need  not  be  perfect,  but  such  as 
may  in  circulation  ordinarily  impose  upon  the  world,  (a)    Thus  a 
counterfeiting  with  some  small  variation  in  the  inscription,  effigies, 
or  arms,  done  probably  with  intent  to  evade  the  law,  is  yet  within 
it ;  and  so  is  the  counterfeiting  in  a  different  metal,  if  in  appear* 
ance  it  be  made  to  resemble  the  true  coin,  (b) 

It  is  quite  clear  that  there  will  be  a  sufficient  counterfeiting  Round  blanks 
within  the  statutes,  where  the  counterfeit  money  is  made  to  re-  ""^^  »iiiiiing8 

,,         '.i.  .  i-t_i_T.  1     w  worn  smooth 

semble  com,  the  impression  on  which  has  been  worn  away  by  time,  by  circulation. 
In  one  case  the  shillings  produced  in  evidence  against  the  prisoner 
were  quite  smooth,  without  the  smallest  vestige  of  either  head  or  tail, 
and  without  any  resemblance  of  the  shillings  in  circulation,  except 
their  colour,  size,  and  shape ;  and  the  master  of  the  mint  proved 
that  they  were  bad,  but  that  they  were  very  like  those  shillings 
the  impression  on  which  had  been  worn  away  by  time,  and  might 
very  probably  be  taken  by  persons  having  less  skiU  than  himself 
for  good  shillings.  And  the  Court  were  of  opinion  that  a  blank 
that  is  smoothed,  and  made  like  a  piece  of  legal  coin,  the  im- 
pression of  which  is  worn  out,  and  yet  suffered  to  remain  in  cir- 
culation, is  sufficiently  counterfeited  to  the  similitude  of  the  cur- 
rent coin  of  this  realm  to  bring  the  counterfeiters  and  comers  of 
such  blanks  within  the  statute ;  these  blanks  having  some  reason* 
able  likeness  to  that  coin  which  has  been  defaced  by  time,  and  yet 
passes  in  circulation,  (c)  In  a  subsequent  case  the  point  received 
the  more  solemn  consideration  of  the  twelve  judges,  the  counsel 
for  the  prisoners  having  objected,  upon  the  fact  of  no  impressibn 
of  any  sort  or  kind  being  discernible  upon  the  shillings  produced 
in  evidence,  that  they  were  not  counterfeited  to  the  likeness  and 
similitude  of  the  good  and  legal  coin  of  the  realm.  But  the 
Judges  were  of  opinion,  that  it  was  a  question  of  fact  whether 
the  counterfeit  monies  were  of  the  likeness  and  similitude  of  the 
lawful  current  silver  coin  called  a  shilling.  And  the  jury  having 
so  found  it,  the  want  of  an  impression  was  immaterial;  because, 
from  the  impression  being  generally  worn  out  or  defaced,  it  was 
notorious  that  the  currency  of  the  genuine  coin  of  that  denomi- 
jiation  was  not  thereby  aftected;   the  counterfeit  therefore  was 

(y)  1  East.  P.  C.  c.  4.  a.  15.  p.  166.  (b)  1  East.  P.  C.  c.  4.  s.  19.  p.  164, 

1  Haie  21S.     1  Hawk.  P.  C.  c.  17.  s.  citing  1  MS.  Sum.  50.  and  Ridgele/s 

56.    3  Inst.  16,  17.    4  Bla.  Cora.  84.  case.  Old  Bailey,  Dec.  1778. 

(%)  I  Hawk.  P.  C.  c.  17.  s.  81.  (c)  Wilson^s  case,  Old  Bailey,  1783. 

{€)  1  Hale  178,  184,  2\  1,  215.  1  leach  SSdu 
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perfect  for  circulation^  and  possibly  might  deceive  the  more  readily 
from  having  no  appearance  of  an  impression :  and  in  the  decep- 
tion the  offence  consists,  (d) 
Wlici«  the  But  where  the  imitation  of  the  real  coin  has  not  proceeded  so 

h\we  coin  is  so  far  as  to  fabricate  a  false  coin  sufficiently  perfect  to  be  circulated, 
lldt^be^i^-  ^^  offence  of  counterfeiting  will  not,  it  seems,  be  complete, 
able,  the  of-  Thus  where  the  prisoner  Imd  forged  the  impression  of  a  half- 
fence  of  coun-  guinea  on  a  piece  of  gold,  which  was  previously  hammered,  but 
mlt  be  com^^  ^^  ^^^  round,  nor  would  pass  in  the  condition  it  then  was,  upon 
piete.  reference  to  the  judges,  it  was  held  that  the  crime  of  counterfeiting 

was  incomplete,  (e)  And  where  the  prisoners  were  convicted  upon 
a  count  ill  the  indictment  framed  upon  the  statute  25  £dw.  3.  c.  2. 
and  upon  the  evidence  it  appeared  that  no  one  piece  of  the  base 
metal  found  upon  the  prisoners  was  in  such  a  state  as  to  make  it 
passable,  the  conviction  was  held  to  be  wrong.  (/) 
As  to  what  Besides  the  offence  of  counterfeiting  to  the  resemblance  which 

will  be  a  CO-  has  been  already  mentioned,  the  statutes  extend  to  the  offence  of 
the"u5nte  B***  colouring  any  false  coin  or  blanks  of  base  metal ;  and  it  has  been 
&9W.3.C.26.  made  a  question  upon  the  statute  8  and  9  W.  3.  c.  26.  s.  4.  what 
will  amount  to  a  colouring.  'In  an  indictment  upon  this  statute 
the  jury  found  the  prisoners  guilty  upon  very  clear  and  satis- 
factory evidence :  but  it  appeared  tnat  the  colour  of  silver  was 
produced  by  melting  a  small  portion  of  good  silver  with  a  large 
portion  of  base  me^,  and  throwing  it,  after  it  had  been  cut  into 
round  blanks,  into  aquafortis^  which  has  the  effect  of  drawing  to 
the  surface  whatever  silver  there  may  be  in  the  composition,  and 
giving  the  metal  the  colour  and  appearance  of  real  silver.  A 
doubt  therefore  arose,  whether  this  process  of  extracting  the 
latent  silver  by  the  power  of  the  wash  from  the  body  to  the  sur- 
face of  the  blank  was  colouring  with  '^  a  wash  and  materials'* 
within  the  meaning  of  the  statute;  or  whether  the  Legislature  did 
not  intend  such  a  colouring  only  as  is  produced  by  some  external 
application  on  the  surface  of  the  blank.  But  the  judges  thought 
that  this  process  of  extracting  the  latent  silver  from  the  body  to 
the  surface  of  the  base  metal  by  the  power  of  aqua  foriU  was  a 
colouring  within  the  words  of  the  statute ;  {g)  and  they  also 
thought  that  it  might  be  charged  as  a  colouring  with  silver;  for 
the  effsct  of  the  aqua  fortis  is  to  corrode  the  base  metal,  and 
leave  the  silver  only  on  the  superficies;  and  so  the  copper  is 
coloured  or  cased  with  silver,  {h) 

And  though  it  be  necessary  that  the  blanks  should  be  rubbed 
after  they  are  taken  out  of  the  wash,  in  order  to  give  them  the 
appearance  of  silver,  the  preparing  and  steeping  them  in  the 
wash  will  be  a  colouring  within  the  statute.    A  case  was  reserved 

« 
(d)  Rex  V.  Patrick  and  John  Welsh,      And  qu,  if  the  case  was  not  disposed 
1  Leach  :(6-l.     1  East.  P.  C.  c.  4.  s.  IS.      of  union  a  defect  in  the  indictment 
P'  164.  Besides  the  count  on  the  S61h  £dw.  3. 

(«)  Varley's  case,   1    Leach    70.    1      c. «.  there  was  another  count  upon' the 
East.  P.  C.  G.  4.  s.  IS.  p.  164.  2  Blac.      8th  and  9th  W.  3.  c.  96.  s.  4. 
Rep.  682.  {g)  Rex  v.  Lavej  and   Parker,    I 

(/)  Rex  V.  Harris  and  Minion,  I      Leach,  153. 
Leach  136.    The  case  wa<i  referreit  to  (A)  S.  C.  1  East.  P.  C.   c.  4.  f.  14. 

the  Judges:  but  the  grounds  of  their      p.  166. 
decision  arc  not  stated  in  the  report. 


CHAP.  1.  §  L]  •  Of  jCounterfeiting  Coin.— Accessories. 


ei 


ibr  the  opinion  of  the  Judges  upon  the  following  facts.  The 
prisoner  was  apprehended  in  the  very  act  of  steeping  round  blanks 
composed  of  brass  and  silver  in  aqua  fortis :  none  of  them  were 
in  a  finished  state ;  but  many  were  taken  out  of  the  liquor,  and 
others  were  found  dry.  These  blanks  exhibited  the  appearance  of 
lead,  and  some  of  them  had  the  impression  of  a  shilling,  and  by 
rubbing  them  they  might  be  made  perfectly  to  resemble  silver 
com;  but  in  their  then  state  the  jury  found  that  none  of  them 
would  pass  current.  The  questioti  was,  whether  the  offence  was 
completed,  inasmuch  as  the  colour  of  silver  had  not  been  pro- 
duced on  any  of  the  blanks.  There  was  some  diflerence  of  opinion 
amongst  the  judges.  One  judge  said,  he  understood  the  words 
^  colour,  &c.  to  mean  producing  on  the  piece  of  metal  the 
colour  of  silver,  which  was  not  done  here ;  for,  without  rubbing, 
the  money  coined  would  not  pass :  and  another  observed,  that  the 
word  in  the  statute  was  '^producing'*  in  the  present  tense,  and 
not  materials  which  would  produce.  But  the  other  judges  (i) 
thought  the  conviction  right.    They  considered  that  the  o£Eence  > 

was  complete  when  the  piece  was  coloured;  for  it  was  then 
coloured  with  materials  which  produce  the  colour  of  silver ;  and 
that  it  was  not  necessary  that  the  piece  so  coloured  should  be 
current,  for  the  colouring  of  blanks  was  an  offence  within  the 
clause.  And  it  was  observed,  that  a  contrary  construction  would 
prevent  any  conviction  until  a  wash  was  discovered,  which  would 
in  the  first  instance  produce  a  perfect  bright  shilling  or  six- 
pence, (k)  .  ^  ^ 

It  should  be  observed,  that  if  there  be  a  counterfeiting  in  fraud  CountcrfeiiiMr 
of  the  king,  the  offence  within  the  respective  statutes  is  complete  ou™utteril^. 
before  any  uttering,  or  attempt  to  utter.  (/) 

There  appears  to  have  been  a  difference  of  opinion  with  respect  Of  principals 
to  receivers  of  such  iaw  counterfeit  money,  whether  they  are  guilty  *^^  •ccctso- 
of  more  than  misprision  of  treason,  (m)  Lord  Hale  says,  that 
though  the  more  probable  opinion  may  be  that  such  receivers  are 
traitors,  yet  the  more  merciful  opinion  is  against  such  a  con- 
struction ;  (n)  and  a  case  appears  to  have  been  ruled  upon  this 
milder  ground,  {o)  But  the  case  did  not  pass  without  doubt ;  and 
the  more  strict  construction  is  stated  to  have  been  adopted  by  the 
best  modem  authorities,  in  which  it  was  considered  to  result 
necessarily  from  the  general  rale  of  law,  that  whatever  will  make 
a  man  accessory  before  or  after  in  felony  will  make  him  a  prin- 
cipal in  treason ;  and  that  the  stat.  25  Edw.  3.  having  declared 
these  offences  to  be  high  treason,  the  consequence  follows  of 


nes. 


(i)  Absent  Perryfiy  B.  and  Butler^  J. 

(k)  Rex  V,  Case,  1  East.  P.  C.  c.  4. 
8.  14.  p.  165,  166.  1  Leach  I5t. 
note  (a). 

<l)  S  last  61.  1  Hale  815,  SS8. 
1  Hawk.  c.  17.  s.  55.  1  East.  P.  C. 
c.  4.  s.  IS.  p.  165. 

(ni)  Mispriftioo  of  treason  is  where 
a  person  knowing  of  a  treason,  but 
no  party  or  consenier  to  it,  does  not 
reveal  it  bj  a  fair  and  full  disclosure 
in  convenient  time  to  the  kin|^,  or 
bis  privy  counsel,  or  to  some  magis- 


trate or  person  having  authority  to 
take  the  examination.  The  punish- 
ment for  misprision  of  high  treason  is 
the  loss  of  the  profits  of  lands  during 
life,  forfeiture  of  goods,  and  iinph- 
sonment  during  life:  but  misprision 
of  petty  treason  is  only  punishable  by 
fine  and  imprisonmeot,  as  in  case  of 
misprision  or  fel  ony .  1  Hale  2 1 4, 37 1 , 
3,  4,  5.  S  Inst  84.  4  Blac.  Com.  180. 
1  East  P.  C.  c.  3. 

(fi)  1  Hale  837. 

(o)  €onier*s  case,  Dy.  896  a.  , 
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and  base  mo- 
ney to  be  pro- 
duced in  evi- 
dence. 


Of  Coiknterfeiiing  Coin. -^ Accessaries.  :  {]Boa&  ii^ 

course*  (p)'  With  reiipe<^t  to  the  light  in  which  accomplices  or 
receiyers  are  considered  in  those  offences  concerning  the  coin 
which  amount  only  to  felony^  it  is  settled  that  they  follow  the 
general  rule  applicable  to  felonj.  Two  agree  to  counterfeit^  and 
one  does  it  in  consequence  of  that  agreement)  they  are  both 
guilty.  One  counterfeits^  and  another  by  agreement  beforehand 
afterwards  puts  it  off;  the  latter  is  a  princip^ :  so  if  he  put  it  off 
afterwards^  knowing  that  the  other  coined  it ;  for  that  makes  him 
an  aider :  so  if  he  furnished  the  coiner  with  tools,  or  materials 
for  coining,  {q) 

Procurers  who  are  named  in  the  statutes  1  Mary,  stat.  2.  c.  6. 
and  14  Eliz.  c.  3.  are  not  mentioned  in  the.  statutes  37  Geo.  3. 
c.  126. :  but  the  offence  being  made  felony  all  the  incidents  of  felony 
at  conmion  law  are  attached  to  it;  and  consequently  there  may^be 
accessories.  But  it  is  questioned  if  they  are  liable  to  transporta- 
tion, or  to  any  other  pnnisluii^it  than  is  authorised  by  the  general 
act  of  the  18th  Eliz.  c.7-  s.3.  (r) 

With  respeet  to  the  evidence  in  cases  which  amount  to  treason, 
it  appeam  that  there  is  not  the  same  necessity  for  two  witnesses 
to  prove  the  treason  as  in  the  higher  species  of  that  offence  ;  but 
the  offenders  may  be  indicted,  tried,  convicted,  or  attainted  by 
such  like  evidence,  and  in  such  manner  and  form  as  felons  in 
general;  except  that  they  are  entitled  to  a  peremptory  challenge 
of  thirty-five,  {s)     Proof  that  a  man  occasionally  visited  coiners ; 
that  the  rattling  of  money  was  occasionally  heard  with  them ;  that 
he  was  seen  counting  something  as  if  it  was  money  when  he  left 
them;  that,  on  coming  to  the  lodgings  just  after  the  apprehension, 
he  endeavoured  to  escape,  and  was  found  to  have  bad  money 
about  him ;  is  not  sufiBcient  evidence  to  implicate  him,  as  coun* 
selling,  procuring,  aiding,  and  abettiug  the  coining.    Two  wotnen 
were  indicted  for  colouring  a  shilling  and  sixpence,  and  a  man 
(Isaacs)  as  counselling  them,  &c.    The  evidence  against  him  was, 
that  he  visited  them  once  or  twice  a  week ;  that  the  rattling  of 
copper  money  was  heard  whilst  he  was  with  them ;  that  once  he 
was  counting  something  just  after  he  came  out ;  that  on  going  to 
the  room  just  after  the  apprehension  he  resisted  being  stopped, 
and  jumped  over  a  wall  to  escape ;  and  that  there  were  then  found 
upon  him  a  bad  three  shilling  piece,  five  bad  shillings,  and  five 
bad  sixpences ;  but  upon  a  case  reserved  the  Judges  thought  the 
evidence  too  slight  to  convict  him.  (z) 

In  many  instances  of  offences  relating  to  the  counterfeiting 
coin,  the  Legislature  have  made  special  provisions  for  securing 
the  base  coin,  and  also  the  tools  of  the  offenders ;  in  order  that 
they  may  be  produced  in  evidence,  and  afterwards  be  disposed  of 


(p)  1  East  P.  C.  c.  S.  s.  35.  p.  95, 
where  it  is  also  stated,  as  greatlj 
strengthening  this  construction,  that 
otherwise  the  receipt  of  a  common 
felon  would  be  a  higher  offence  than 
the  receipt  of  a  traitor  of  this  kind, 
which  appears  to  be  incongruous. 
But  Mr.  £ast  says,  that  having  con* 
tented  himself  wiUi  stating  how  the 
question  standi  (which  &  does  at 

9 


some  length)  he  shall  forbear  to  ad- 
vance any  direct  opinion  of  his  own. 

(9)  1  East.  P.  C.  c.  4.  s.  SI.  p.  186. 

(r)  1  East.  P.  C.  c.  4.  s.  10.  p.  161. 
See  as  to  the  stat*  IS  Eliz.  ante^  p.58» 
note  (ii). 

(«)  1  East  P.  C.  c.  4.  s.  SI.  p.  187. 

(e)  Rex  V.  Isaacs,  Hil.  T.  1813,  MS. 
Bayley,  J. 
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in  a  proper  manner.  By  the  8  and  9  W.  3.  c.  26.  8.  5.  coining 
tools  may  be  seized  and  carried  to  some  justice  of  the  peace^ 
secured  by  him  in  order  to  be  produced  in  evidence,  and  after- 
wards destroyed ;  and  counterfeit  or  diminished  money  produced 
in  any  court  of  justice,  in  evidence,  or  otherwise,  is  directed  to  be 
cut  in  pieces  in  open  court,  or  in  the  presence  of  some  justice  of 
the  peace,  and  then  to  be  delivered  to  such  persons  to  whom  the 
same  of  right  shall  appertain.  The  11  Geo.  2.  c.  40.  s.  3.  pro- 
vides, that  any  justice  of  the  peace,  on  complaint  that  any  person 
is  or  has  been  concerned  in  counterfeiting  copper  monies,  may, 
by  warrant,  cause  the  house,  &c.  of  such  person  to  be  searched 
for  coining  tools ;  and  if  any  such  be  found,  the  person  discovering 
the  same  is  required  to  seize  them,  and  carry,  them  to  some  justice 
of  the  peace  or  the  county,  city,  or  place,  where  the  same  shall  be 
seized,  who  is  directed  to  pause  the  same  to  be  secured  and  pro- 
duced in  evidence ;  and  directions  are  also  given  for  defacing  and 
destroying  such  tools.  Provisions  of  a  similar  kind  are  madq  by 
the  37  Geo.  3.  c.  126.  s.  7-  with  respect  to  searching  for  coun- 
terfeit gold  or  silver  foreign  coin,  or  for  tools,  implements,  or 
materials  for  coining  such  coin,  and  securing  the  same,  aud  pro- 
ducing them  in  evidence,  and  afterwards  destroying  or  otherwise 
disposing  of  them.  And  the  43  Geo.  3.  c.  139.  s.  7»  authorises 
searching  for  counterfeit  foreign  coin  of  copper  or  metal  of  less 
value  than  silver,  and  the  tools  or  implements  for  coining  the 
same.  (/) 


«» 


(t)  The  Legislature  has  made  other 
provisions  for  the  suppression  of  base 
coio,  or  coin  inferior  in  value,  where 
there  is  no  criminal  charge  imputed 
to  the  person  who  may  happen  to 
tender  it.  By  the  stat.  0  and  10  W.  S. 
c  91.  s.  1.  any  person  to  whom  any 
silver  money,  and  by  stat.  13  Geo.  3. 
c.  71.  s.  1.  any  person  to  whom  anv 
gold  money  shall  be  tendered,  which 
Miall  be  diminished  otherwise  than 
by  reasonable  wearing,  or  which,  from 
the  appearance  of  it,  he  shall  suspect 
to  be  counterfeited,  may  cut,  break, 
or  deface  the  same :  but  if  the  same 
shall  afterwards  appear  to  have  been 
lawful  money,  the  person  who  cut, 
&c.  shall  take  the  same  at  the  rate 
it  was  coined  for ;  and  every  question 
respecting  the  validity  of  such  coin 
shall  be  finally  determined  by  the 
chief  magistrate  of  the  place.  The 
56  Geo.  3.  c.  68.  s.  7.  also  enacts, 
that  after  the  period  to  be  mentioned 


in  a  proclamation,  any  persons  are 
required  to  cut,  &c.  any  piece  or 
pieces  of  old  silver  coin  of  this  realm, 
current  at  any  time  before  the  passing 
of  that  act,  which  shall  be  tendered 
to  them  in  payment,  and  which  shall 
be  of  less  value  than  the  denomina- 
tion thereof  shall  import,  and  the 
person  tendering  the  same  shall  bear 
theJoss:  but  if  any  such  piece  so  cut, 
&c.  shall  appear  to  be  of  the  full 
value  which  its  denomination  shall 
import,  the  person  who  shall  cot,  &c. 
is  required  to  take  the  same  at  the 
rate  it  was  coined  for;  and  disputes 
about  the  value  are  to  be  determined 
by  the  mayor,  &c.  or  other  chief 
officer  of  any  city,  &c.  where  such 
tender  shall  be  made;  or  if  the  tender 
be  made  out  of  any  city,  &c.  then  by 
some  j  ustice  of  the  peace  of  the  county 
inhabiting  or  being  near  the  place 
where  the  tender  shall  be  made. 


\ 
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SECT.  IL 


Clipping, 
washing, 
rounding, 
or  filing. 


Of  impairing, 
diminishing, 
falsifying, 
scaling,  or 
lightemng. 


New  direr 
coinage. 


(( 
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Of  Impairing  Coin, 

< 

By  the  statute  5  Eliz.  c.  11.  s.  2.  clippings  washings  rounding^ 
orjiting,  for  ^'  wicked  lucre  or  gain's  sake,  of  any  of  the  proper 
^^  monies  or  coins  of  this  realm,  or  the  dominions  thereof,  at  this 
^'  present,  or  that  hereafter  at  any  time  shall  be  the  lawful  monies 
^^  or  coins  of  this  realm,  or  of  the  dominions  thereof,  or  of  any 
^'  other  realm  aiid  by  proclamation  allowed  and  suffered  to  be  cur- 
^^rent  here,  shall  be  taken,  deemed,  and  adjudged  treason;  and 
'•  the  offenders  therein,  their  counsellors,  consenters,  and  aiders, 

shall  be  taken,  deemed,  and  adjudged  as  offenders  in  treason ; 

and  being  thereof  lawfully  convicted  or  attainted,  shall  suffer 
"  pains  of  death."  (m) 

But  there  were  methods  of  falsifying,  impairmg,  diminishing, 
and  lightening  the  coin,  which  were  not  comprehended  in  this  act 
of  Elizabeth.  A  subsequent  statute,  18  Eliz.  c.  1.  was  therefore 
passed,  which  enacts,  ^'that  if  any  person  sliall  for  wicked  lucre  or 
''  gain's  sake,  {w)  by  any  art,  ways,  or  means  whatsoever,  impair, 
*'  diminish,  falsify f  scale,  or  lighten,  the  proper  monies  or  coins  of 
^'  this  realm,  or  any  the  dominions  thereof,  or  the  monies  or  coins 
''  of  any  other  realms,  allowed  and  suffered  to  be  current  at  the 
''  time  of  the  offence  committed  within  this  realm  of  England,  or 
^^  any  the  dominions  of  the  same,  by  proclamation,  &c.  shall  be 
^'  taken,  adjudged,  and  deemed  to  be  treason ;  and  the  offenders 
'^  therein,  their  counsellors,  consfinters,  and  aiders^  shall  be  like- 
''  wise  deemed  and  adjudged  as  offenders  in  treason ;  and  being 
"  thereof  lawfully  convicted  or  attainted,  shall  suffer  pains  of 
«  death,  &c."  (s) 

The  impairing  of  Irish  coin,  though  not  current  in  England,  is 
within  the  express  words  of  these  statutes,  {y) 

The  statute  relating  to  the  new  silver  coinage,  56  Geo.  3.  c.  68. 
s.  17-  enacts,  ^^  that  all  acts  in  force  immediately  before  the  passing 
*^  of  that  act  respecting  the  coin  of  this  realm,  or  the  clipping, 
^^  diminishing,  or  counterfeiting  the  same,  or  respecting  any  other 
^^  matters  relating  thereto ;  and  all  provisions,  proceedings,  penal- 
'''  ties,  forfeitures,  and  punishments,  therein  contained  or  directed. 


fC 


(m)  And  see  1  Hale  216,990,267, 
S 1 8.  By  the  provisions  of  this  statu  tc, 
all  the  goods  and  chattels  of  such  of- 
fenders are  forfeited,  and  all  their 
landsand  tenements  during  their  lives: 
but  by  s.  4.  the  offences  make  no  cor- 
ruption of  blood,  or  forfeiture  of 
dower. 

(w)  The  clipping,  &c.  within  these 
statutes  must  be  for  gain  or  lucre ^  and 
roust  be  so  laid  in  the  indictment, 
which  must  also  pursue  the  words  of 


the  statute  in  describing  the  offence; 
and  conclude  against  the  form  of  the 
statute,  because  they  were  in  some 
respects  introductive  of  a  new  law. 
1  East.  P.C.  c.  4.  s.  20.  p.  174.  1  Hale 
890,  S28. 

(x)  The  same  provisions  are  made, 
as  in  the  last  statute,  as  to  forfeiture 
and  corruption  of  blood,  s.  1,2. 

(y)  1  East.  P.  C.  c.  4.  8.  80.  p.  174. 
1  Hale  221, 228« 
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not  expTessl  V  repealed  by  that  act,  and  not  repugnant  or  contra- 
dictory to  the  enactments  and  provisions  or  that  act^  shall  be 
and  continue  in  full  force  and  effect,  and  shall  be  applied  and  put 
in  execution  with  respect  to  the  silver  coin  to  be  coined  in  pur- 
suance of  the  directions  of  that  act,  as  fully  and  effectually  to  all 
'^  intents  and  purposes  whatsoever,  as  if  the  same  were  repeated 
**  and  re-enacted  in  that  act/' 

With  a  view  of  more  effectually  preventing  the  clipping,  dimi-  Having  clip, 
nisbing,  or  impairing  the  current  coin  of  the  kingdom,  the  statute  P*"*^'  *^*  ^^ 
6  and  /  W.  3,  c.  17-  b.  4.  enacts,  "that  if  any  person  whatsoever  P**"®""*"^ 
shall  buy  or  sell,  and  {z)  knowingly  have  in  his  custody  or  pos- 
session any  clippings  or  filings  oJP  the  current  coin  of  this  king- 
dom, he  shall,  for  every  such  ofience,  forfeit  the  said  clippings  or 
filings,  and  also  the  sum  of  five  hundred  pounds,  one  moiety  to 
his  Majesty,  and  the  other  to  the  informer,  (a)  and  shall  .be  also 
branded  in  the  right  cheek  with  a  hot  iron  with  the  letter  R;  and 
until  payment  of  the  said  five  hundred  pounds,  shall  suffer  im- 
prisonment/' The  eighth  section  of  the  statute  makes  provisions 
for  breaking  open  houses  and  searching  for  bullion  :  and  the  per- 
son in  whose  possession  bullion  is  found,  not  proving  it  to  be  lawful 
silver,  and  that  the  same  was  not  before  the  n^elting  thereof  coin, 
nor  clippings,  shall  be  committed  to  prison;  and  in  case,  on  an 
indictment  against  such  offender  for  melting  the  current  silver  coin  Melting  coin. 
of  the  realm^  he  shall  not  prove,  by  the  oath  of  one  witness  at  the 
least,  the  bullion  so  found  to  be  lawful  silver,  and  that  the  same 
was  not  the  current  coin  of  the  realm,  nor  clippings  thereof,  he 
shall  be  found  guilty  and  imprisoned  for  six  months.  Provisions 
concerning  melting  down  coin  are  made  by  other  statutes.  By  the 
17  Edw.  4.  c.  1.  no  person  shall  melt  down  any  money  of  gold  or 
silver  sufficient  to  run  in  payment,  upon  pain  of  forfeiture  of  the 
value :  and  by  13  and  14  Car.  2.  c.  31.  melting  down  any  current 
silver  money  of  the  realm  is  to  be  punished  with  forfeiture  of  the 
same,  and  double  the  value ;  and  ir  done  by  a  freeman  of  a  town, 
with  disfranchisement ;  if  by  any  other  person,  with  six  months' 
imprisonment.  And  if  money,  false  or  clipped,  be  found  in  the 
hands  of  any  that  is  suspicious,  he  may  be  imprisoned  till  he  hath 
found  his  warrant  per  statutum  de  maneta,  (b) 

It  was  agreed  by  all  the  Judges,  that  one  witness  was  sufficient  ETldence. 
in  clipping  as  well  as  counterfeiting  the  coin ;  though  it  appeared 
that  the  opinion  and  practice  had  once  been  otherwise  in'  the  case 
of  clipping,  (c) 

(z)  It  is  so  10  the  statute:  but  qu,         (a)  To  be  recovered  as  directed  in 

whether  it  should  not  be  *'  or**  instead  the  act. 
^f^^amdJ*"    The  same  qu.  is  sUted  in         (b)  S  Inst.  18. 
the  margin  of  1  East  P.  C.  174.  (c)  I  Bast  P.  C.  c.  2.  s.  64.  p.  129. 
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Of  Importing  into  the  Kingdom  counterfeit  or  light  Money. 

Thb  statute  26  Edw.  3.  st,  5.  c.  2.  enacts,  that  "if  a  man  bring 
^^  false  money  into  this  veBlmyCOunterfeit  to  the  money  of  England^ 
"  as  the  money  called  Lushburg,  or  other  like  to  the  said  money  of 
^'  England,  knowing  the  money  to  be  false,  to  merchandise  or 
^'  make  payment,  in  deceit  of  our  said  lord  the  king  and  his  peo- 
"  pie,"  it  shall  be  high  treason. 

j3y  the  statute  1  and  2  Ph.  and  M.  c.  11.  it  is  enacted,  that  "if 
^^  any  person  shall  bring  from  parts  beyond  the  sea  intathis  realm, 
"  or  mto  any  of  the  dominions  of  the  same,  any  false  or  counterfeit 
^^  coin  or  money  being  current  within  this  realm  as  aforesaid, 
"  knowing  the  same  coin  or  money  to  be  false  and  counterfeit,  to 
"  the  intent  to  utter  or  make  payment  with  the  same  within  this 
"  realm,  or  any  the  dominions  of  the  same,  by  merchandizing  or 
"  otherwise ;  such  offenders,  their  counsellors,  procurers,  aiders, 
^'  and  abettors,  shall,  on  conviction  or  attainder,  be  deemed 
"  traitors.*'  The  words,  current  within  this  realm,  refer  to  gold 
and  silver  coin  of  foreign  realms,  cun*<nt  here  by  the  sufferance 
and  consent  of  the  crown,  which  must  be  by  proclamation,  or  by 
writ  under  the  great  seal.  And  the  money,  the  bringing  in  of 
which  is  prohibited  by  these  statutes,  must  be  brought  from  some 
foreign  pkice  out  of  the  king's  dominions  into  some  place  within 
the  same,  (d)  It  may  be  observed  also,  that  these  acts  are  con- 
fined to  the  impoTteTy  and  do  not  extend  to  a  receiver  at  second 
hand ;  and  such  importer  must  also  be  averred  and  proved  to  have 
known  that  the  money  was  counterfeit,  (e) 

It  seems  to  be  the  better  opinion,  that  it  is  not  necessary  that 
such  false,  money  be  actually  paid  away  or  merchandized  witii,  for 
the  words  of  the  statute  25  Edw. 3.  are  to  '^merchandize  or  make 
payment,  &c.''  which  only  import  an  intention  to  do  so,  and  are 
fully  satisfied  whether  the  act  intended  be  performed  or  not :  (/) 
and  it  is  clear,  that  bringing  over  money  counterfeited  according 
to  the  similitude  of  foreign  coin  is  treason  within  1  and  2  Ph.  and 
M.c.  ll.(>) 

The  37  Geo.  3.  c.  126.  recites,  that  the  practice  of  brin^g  into 
the  realm,  and  uttering  within  the  same,  false  and  counterfeit 
foreign  gold  and  silver  coin^  and  particularly  pieces  of  gold  coin 


(^  1  East  P.  C.  c.  4.S.  1,  4,  5,  6, 
S1,8S. 

{e)  1  Hale  8S7,  888,  317.  I  Hawk, 
c.  17.  8.  66,  88.  1  East.  P.  C.  c  4.  s. 
89.  p.  175. 

(f)  I  Hawk.  c.  1 7.  s.  89.  But  Lord 
Coke  and  Lord  Hale  seem  to  have 
thought  differently.  3  Inst.  18.  IHale 
889.    Hut  see  I  East.  P.  C.  c.4.  8.88. 


p.  175,  176.  where  it  id  said  that 
though  the  best  trial  and  proof  of  an 
intent  be  by  the  act  done  $  yet  it  may 
also  be  evinced  by  a  variety  of  dream- 
stances,  of  which  ttie  jury  are  to 
judge.  At  anv  rate  such  intent  most 
be  averred  in  the  indictment, 
(r)  4  Hawk.  €.17.  s.  89. 


CfUP.  i.  $  3.]    Of  hr^cHtng  JUgki  Siher  Coin.  67: 

commonly  called  louis  d'or,  and  pieces  of  silver  coin  commonly 
called  dollars,  had  of  late  greatly  increased,  and  that  it  was  expe- 
dient that  provision  should  be  made  more  effectually  to  prevent  the 
same ;  and  then  enacts,  that  ^'  if  any  person  or  persons  shall  bring 
''  into  this  realm  any  such  fake  or  counterfeit  coin  as  aforesaid^ 
^^  (namely,  the  coin  described  in  sect.  2.  as  'any  kind  of  coin  not 
*'  the  proper  coin  of  this  realm,  nor  permitted  to  be  current  within 
'^  the  same')  resembling,  or  made  with  intent  to  resemble,  or  look 
*'  like  any  gold  or  silver  coin  of  any  foieign  prince^  state,  or  coun-» 
*'  try,  or  to  pass  as  such  foreign  coin,  knowing  the  same  to  be 
*'  false  or  counterfeit,  to  the  intent  to  utter  the  same  within  this 
**  realin«  or  within  any  dominions  of  the  same  j  every  such  person 
^  shaU  be  deemed  guilty  of  felony,  and  may  be  transported  for  any, 
"  term  of  years  not  exceeding  seven/*  Accessories  before  are  not 
mentioned  in  this  statute :  th^re  may  however  be  such  accessories,^ 
as  they  are  incident  to  every  felony ;  but  it  it;  doubted  whether 
they  are  liable  to  the  punisbm^nt  of  transportation.  (A)  From  the 
words  of  the  statute,  an  importation  with  intent  te  utter  is  clearly 
sufficient,  without  any  actual  uttering.  The  intent  must  be  col- 
lected fron^  circumstances ;  and  though  &n  actual  uttering  may  be  ' 
the  best  evidence  of  such  intent,  it  is  said  to  be  safe^  that  the 
indictment  should  follow  the  words  of  the  statute,  (t)  It  seems 
that  this  statute  does  not  provide  for  the  case  of  a  person  collecting 
the  base  money  therein  mentioned,  fi'om  the  venders  of  it  in  this 
country,  with  intent  to  utter  it  within  &e  realm^  or  the  dominions. 
of  the  realm.  (A) 

Considerable  quantities  of  old  silver  coin  of  the  realm,  or  coin  f?^^"?f  "^^^ 
purporting  to  be  such,  below  the  standard  of  the  mint  in  weight,  ^'q^/'  ^^' 
were  formerly  imported,  to  the  public  detriment  a^  that  time ;  in 
consequence  of  which  the  14  Geo.  3.  c.  42.  prohibited  the  bringing 
into  the  kingdom  any  such  coin,  and  provided  that  if  any  silver 
coin  being  or  purporting  to  be  the  co:n  of  this  realm,  exceeding  in 
amount  the  sum  of  five  pounds,  should  be  found  by  any  officer  of 
his  Miyesty's  custoiQfl  on  board  any  ship,  &c.  or  in  the  custody  of 
any  person  coming  directly  from  the  water  side ;  or  upon  the  inform- 
ation of  one  or  more  persons,  in  any  house  or  other  place  on 
search  there  made  in  ^e  manner  directed  by  a  statute  of  14  Car.2.9 
the  officer  might  seize  the  same ;  and  if  upon  examination  it 
should  appear  to  be  of  the  standard  weight,  it  should  be  restored  ; 
hut  if  it  should  be  less  in  weight  than  the  standard  of  the  mint,  that 
is  to  say,  at  and  after  the  raie  of  sixty-two  shillings  to  every  pound 
troy,  it  should  be  forfeited.  This  act  was  revived  and  made  per- 
petual by  39  Geo.  3.  c.  7&:  but  the  recent  act  66  Geo.  3.  c.  68. 
0.  2.  enacts  that  so  much  of  the  14  Geo.  3.  c.  42.  as  enacts  that  any 
silver  coin  of  the  realm  less^in  weight  than  after  the  rate  of  sixty- 
two  shillings  for  every  pound  troy  shall  be  forfeited,  and  of  any  act 
or  acta  for  reviving  or  continuing  or  making  perpetual  the  provi- 
sions of  the  said  act,  in  this  respect^  shall  from  the  passing  of  that 
act  be  repealed. 

(k)  See  mnie^  62,  note  (r),  and  58,  (t)  1  East  P.  C.  c.  4.  s.  83.  p.  176. 
Bote  (v),  and  1  East  P.  C.  c.  4.  s.  SS.  {k)  1  East  P.  C.  c.  4.  a.  83.  p.  177^ 
p.  176. 
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SECT.  IV. 

Of  Exporting  Counterfeit  Money. 

Of  sending       Thb  Statute  38  Geo.  3.  c.  67.  s.  1.  enacts  that  ''  All  copper  coin 

cQontCTfeit       (f  whatsoever,  not  being  the  legal  copper  coin  of  this  kingdom,  and 

of  Uiekhii^om  *'  ^  counterfeit  gold  or  silver  coin,  made  to  the  similitude  or  resem- 

for  the  purpose  ^^  blance,  or  intended  to  resemble,  any  gold  or  silver  coin  either  of 

of  its  being       «  this  kingdom  or  of  any  other  country,  which  shall  under  any  pre- 

the^'Sisir***    *^  tence,  name,  or  description  whatsoever,  be  exported  or  shipped, 

colonies  in        ^^  or  laden  or  put  on  board  any  ship,  vessd,  or  boat,  for  the  purpose 

w'^t'SS?'*^  *'  ^^  being  exported  from  this  kingdom  to  the  island  of  Martinique 

^     '^  in  the  West  Indies,  or  any  of  his  Majesty's  islands  or  colonies,  in 

^^  the  West  Indies,  or  America,  shall  be  forfeited,''  &c.    And  the 

second  section  enacts  that  ^'  every  person  who  shall  so  export,  or 

'^  ship,  lay,  or  put  on  board  any  ship,  vessel,  or  boa^,  in  order  to  be 

''  so  exported,  or  caused  to  be  shipped,  &c.  or  shall  have  in  their 

''  custody,  in  order  to  be  so  exported,  aiiy  such  coin  as  aforesaid, 

"  shall  forfeit  900/.  and  double  the  value  of  such  coin,  to  be  reco- 

*'  vered  by  bill,  suit,  action,  or  information,  in  any  court  of  record 

'*  at  Westminster." 


SECT.  V. 

Of  the  Judgment  in  Cases  of  Treason  respecting  the  Coin. 

In  all  cases  of  treason  respecting  the  coin  whether  newly  created 
such  or  not,  and  so  in  petty  treason,  the  judgment  is  to  be  drawn 
en  a  hurdle  and  hanged ;  for  that  was  the  judgment  before  the 
statute  25  Ed.  3.  st.  5.  c.  2.  and  was  not  intended  to  be  altered 
thereby :  and  these  being  all  offences  in  pari  materid,  and  auxiliary 
to  the  original  law,  have  the  same  judgment.  (/) 

(/)  1  East  P.  C.  c.  2. 8.  70.  p.  138. 
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CHAPTER  THE  SECOND. 


OF    FRAUP9   HSLATING  TO  BULLION,   AND   OF   COUNTXR- 

FSITINO   BULLION. 

SECT.  I. 

Of  Frauds  relating  to  Bullion. 

Bullion  signifies  properly  either  gold  or  giiver  in  the  mass :  but 
is  sometimes  used  to  denote  those  metals  in  any  state  other  than 
that  of  authenticated  coin ;  comprising  in  this  latter  sense  gold  and 
silver  wares  and  manufactures.  Many  statutes  have  been  passed 
for  the  prevention  of  frauds  with  respect  to  such  bullion  by  creating 
offences  in  making,  working,  putting  to  sale,  exchanging,  selling,  Making  gold 
or  exporting,  any  gold  or  silver  manufactures  of  less  fineness  than  and  silver 
the  standaras  respectively  fixed  at  the  time  by  the  several  acts.  2i"tJu"'dloy. 
But  it  is  not  intended  to  make  any  particular  mention  of  those  sta-^ 
totes ;  (a)  the  punishments  inflicted  by  them  being  in  general  cer- 
tain penalties  and  forfeitures,  or,  in  default  of  payment,  commitment 
to  the  house  of  correction.  It  should  be  observed,  however,  that 
the  statute  28  EA.  I.  st.  3.  c.  20,  is  still  in  force,  which  prohibits 
any  goldsmith  from  making  any  vessel  or  other  thing .  of  gold  or 
silver,  except  it  be  of  good  and  true  alloy,  namely,  gold  not  worse 
than  the  touch,  of  Paris,  and  silver  of  sterling  alloy  or  better )  and 
provides  that  all  silver  vessels  shall  be  assayed  by  the  wardens  of 
the  goldsmiths'  company,  and  marked  with  the  leopard's  head. 
The  punishment  of  a  goldsmith  so  ofiending  against  this  act  is  im- 
prisonment and  ransom  at  the  king's  pleasure;  and,  as  the  statute 
IS  a  prohibitory  law,  the  proper  remedy  under  it  is  by  indictment.  (&} 
Though  the  description  of  the  offence  in  this  statute  is  not  so  large 
as  in  the  subsequent  statutes,  it  has  been  held  that  it  is  not  repealed 
by  any  of  the  subsequent  statutes  against  the  same  offence,  but  that 
they  only  add  accumulative  penalties,  (c)  But  the  knowingly  ex^ 
posing  to  sale  and  selling  wrought  gold  under  the  sterling  alloy  for 
gold  of  the  true  standard,  though  indictable  in  goldsmiths^  is  a 
private  imposition  only  in  a  common  per  son,  and  the  party  injured 
is  left  to  his  ci^il  remedy,  {d) 

It  is  conceived  also  that  offenders  fraudulently  affixing  public  FrauduleDUv 
and  authentic  marks  on  goods  of  ,a  value  inferior  to  such  tokens  are  f^^^t^^^t 

(«)  See  them  collected  io  1  East         (c)  Rex«.  Jackson,  Cowp.297.    1  «ommoaUir. 
P.C.C.4.S.3S.  p-  1S8  tol94.  East  P.  C.  c.  4.  a.  34.  p.  194. 

{k)  By  Lord  Mansfied  io  Rex  vu         (d)  Rex  v.  Bower,  Cywp.  383. 
Jaduon,  Cowp.  291, 
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Of  frauds  In 
tbe  exporta- 
tion of  bullion* 


Broken  pro- 
hibited from 
buying  and 
•eftiDg  bullion. 


Of  Fratidt  relating  to  BtdUon.        [book  ii. 

liable  to  suffer  at  common  law  upon  an  indictment  for  a  cheat. 
Joseph  Fabian^  a  working  goldsmith,  was  indicted  for  falsifying 
plate^  by  putting  in  too  much  alloy,  and  then  corrupting  one  of  the 
assay  master's  servants  to  help  him  to  the  proper  marks^  with 
which  he  stamped  his  plate,  and  sold  it  to  tne  goldsmiths ;  and 
being  convicted,  he  was  fined  100/.  and  adjudged  to  stand  three 
times  in  the  pillory;  and  was  also  foreji'^ged  of  his  trade  that  he 
should  not  use  that  trade  again  as  a  master  workman.  This  judg- 
ment must  have  been  at  common  law.  (e) 

The  offences  of  counterfeiting  the  assay  marks  on  bullion  or 
plate,  or  transposing  such  marks  from  one  piece  of  manufacture  to 
another,  will  be  mentioned  in  a  subsequent  part  of  the  Work. 

It  was  provided  by  the  stat.  15  Car.  2.  c.  7*  s.  12,  that  any  per- 
son might  export  any  foreign  coin  or  bullion  duty  free,  first  making 
an  entry  thereof  at  the  custom-house :  but  under  colour  of  this  re- 
gulation it  was  found  that  English  money  or  wrought  plate  bad 
been  melted  down  into  the  form  of  foreign  coin  or  bullion  for  the 
purpose  of  exportation.  The  statute  6  and  7  W.  3.  c.  17^  and  the 
7  and  8  W.  3.  c.  19.  s.  6.  contain  some  enactments  for  the  preven- 
tion of  this  evil.  The  6  and  7  W.  3.  c.  17*  prohibits  making  ingots 
or  bars  of  silver  in  imitation  of  Spanish  bars  or  ingots,  (/^  and 
enacts  that  no  person  shall  export  molten  silver,  unless  stamped  at 
goldsmiths'  hall,  or  without  a  certificate  from  one  of  the  wardens 
of  the  goldsmiths'  company  that  oath  has  been  made  of  the  same 
bdng  lawful  silver,  and  that  no  part  thereof  was  (before  it  was 
molten)  the  current  coin  of  the  realm,  nor  clippings  thereof,  nor 
plate  wrought  within  this  kingdom,  {g)  The  7  suid  8  W.  3.  c.  19. 
8. 6.  provi&s  that  no  person  nhall  ship,  &€.  any  molten  silver,  or 
bullion,  unless  a  certificate  be  first  obtained  from  the  court  of  the 
Lord  Mayor  and  Aldermen  of  London,  oath  having  been  made 
before  the  court  by  the  owners  and  two  witnesses  that  the  same  was 
and  is  foreign  bullion,  and  that  no  part  thereof  was  the  coin  of  the 
realm,  or  the  clippings  thereof,  nor  plate  wrought  within  this 
kingdom,  &c.;  and  that  such  oath  shall  be  circumstantially  certified 
by  the  said  court  to  the  commissioners  of  the  customs,  before  any 
cocket  shall  be  granted  for  shipping  the  same.  The  regulations  of 
these  statutes  are  enforced  in  most  instances  by  pecuniary  penalties 
and  forfeitures.  Some  alteration,  however,  has  been  made  in  them 
by  a  recent  statute  43  Geo.  3.  c.  49.  which  reciting  that  the  East 
India  company  and  others  may  be  possessed  of  large  quantities  of 
foreign  molten  silver  or  bullion,  brought  from  parts  beyond  the 
seas,  and  not  be  able  to  prove  that  no  part  of  it  was  coin  of  the 
realm  or  clippings,  nor  plate  wrought  within  Great  Britain,  so  as  to 
obtain  the  necessary  certificates  for  the  exportation  of  it,  enacts 
that  the  treasury  may  grant  licences  for  the  exportation  of  molten 
silver  or  bullion,  and  that  persons  so  licensed  may  export  bullion 
without  the  usual  certificate. 

The  saikie  statute  of  6  and  7  W.  3.  &  i;;;^  enacts  also  (A)  that  '<  if 
^^  any  brdier,  not  being  a  trading  goldsmith  or  refiner  of  silver^ 


{e)  VMmxCs  ease.  Old  Bailey,  Dec. 
Se«.  1664.  1  East  P.  C.  c.  4.  8.  34. 
p.  104v    Rel.  a9. 

(/)  S.  3. 


ig)  S.  5.  Other  pfotisions  as  to  the 
seizure  of  molten  silver  or  ballioDara 
eontained  in  s.  6, 13,  aad  14. 

(A)  S.  7. 


CHAP.  u.  f  3.]    Of  Counterfeiting  Bullion. 

*'  shall  buy  or  sell  any  bullion  or  molten  sQver,  he  shall  saiTer 
**  imprisonment  for  six  months  without  bail;"  a  regulation  which 
is  supposed  to  have  been  intended  to  prevent  gambling  specula* 
lions  which  might  enhance  the  price  of  the  precious  metals,  (t) 
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SECT.  II. 


Of  Counterfeiting  Bullion. 

Thb  statute  8  and  9  W.  3.  c.  26.  s.  6.  reciting  that  several  mix-  Blancbing 

tures  of  metals  had  been  invented  in  imitation  of  gold  and  silver^  copper,  &e. 

and  that  blanched  copper  was  principally  made  use  of  in  imitation 

of  silver,  and  seldom  if  ever  for  any  honest  or  good  purpose,  enacts 

^'  diat  if  any  person  shall  blanch  copper  for  sale,  or  mix  blanched 

^'  copper  with  silver,  or  knowingly  buy  or  sell  or  ofifer  to  sale 

'^  blanched  copper  alone  or  mixed  with  silver,  or  shall  knowingly 

^  and  fraudulently  buy  or  sell  or  offer  to  sale  any  malleable  compo- 

^*  sition,  or  mixture  of  metals,  or  minerals,  which  shall  be  heavier 

*^  than  silver,  and  look  and  touch  and  wear  like  standard  gold,  but 

*^  be  manifestly  worse  than  the  standard,"  such  person  shall  be 

adjudged  guilty  of  felony,  and  being  thereof  convicted  or  attainted 

shall  suffer  death.  (A) 


(0  1  East  P.  C.  c.  4.  s.  87.  p.  196. 

(fc)  The  seventh  section  provides 
that  there  shall  be  no  corruption  of 
blood  or  forfeiture  of  dower:  and  by 
the  niDth  section  no  prosecution  is  to 


be  made  unlem  commenced  within 
three  months  after  the  olTence  com- 
mitted. This  statute  Ih  made  per- 
petual by  7  Ann.  e.  k5.  s.  3« 
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CHAPTER  THE  THIRD. 

OF  TH£   BIAKING^   MENDING^   OR   HAVING   IN   POSSESSION   ANT 

INSTRUMENTS   FOR   COINING. 


ments,  kigh 
treason. 


Making,incnd-  Thb  statute  8  &  9  W.  3.  €•  26.  B.  1 .  enacts,  that  "  no  smith,  en- 
iDgr,  or  having  a  grayer,  founder,  or  other  person  or  persons  whatsoever,  (other 
coimng^instru-  "  ^^^^  ^^^  except  the  persons  employed,  or  to  be  employed  in  or 
"  •  "for  His  Majesty's  mint  or  mints  in  the  tower  of  London  or  else- 
"  where,  and  for  the  use  and  service  of  the  said  mints  only,  or 
"  persons  lawfully  authorised  by  the  lords  commissioners  of  the 
"  treasury,  or  lord  high  treasurer  of  England  for  the  time  being)  (a) 
**  shall  knowingly  make  or  mendy  or  begin  or  proceed  to  make  or 
**  mend,  or  assist  in  the  making  or  mending  of  any  puncherm, 
**  counter-puncheon^  matrix ^  stampy  die,  pattern^  or  mould  of  steel, 
"  iron,  silver,  or  other  metal  or  metals,  or  of  spaud  or  fine  founders' 
"  earth  or  sand,  or  of  any  other  materials  whatsoever,  in  or  upon 
*^  which  there  shall  be,  or  be  made  or  impressed,  or  which  will 
^*  make  or  impress  the  figure,  stamp,  resemblance,  or  similitude  of 
"  both  or  either  of  the  sides  or  flats  of  any  gold  or  silver  coin  cur- 
"  rent  within  this  kingdom ;  nor  shall  knowingly  make  or  mendy 
**  or  begin  or  proceed  to  make  or  mend,  or  assist  in  the  making  or 
mending  of  any  edger  or  edging  tooly  instrument  or  enginCy  not 
of  common  use  in  any  trade,  but  contrived  for  marking  (A)  of 
money  round  the  edges  with  letters,  grainings,  or  other  marks 
or  figures  resembling  those  on  the  edges  of  money  coined  in  His 
Majesty's  mint,  nor  any  press  for  coinagCy  nor  any  cutting  en- 
gine for  aitting  round  blanks  by  force  of  a  screw  out  of  flatted 
"  bars  of  gold,  silver,  or  other  metal ;  nor  shall  knowingly  buy  or 
selly  hide  or  concealy  or  without  lawful  authority  or  sufficient 
excuse  for  that  purpose  knowingly  have  in  hisy  hery  or  their 
"  housesy  custody  or  possessioUy  any  such  puncheon,  counter-pun-- 


tt 


(C 


(a)  It  was  holden  by  all  the  Judges, 
about  Hilary  Terra  13  W.  3,  that  it 
ought  to  he  averred  in  an  indlctmeDt 
on  this  statute  that  the  party  was  not 
employed  iii  the  niiut,  or  authorised 
by  the  treasurer,  &c.  1  East.  P.  C.  c. 
4.  s.  15.,  where  it  is  staled  that  the 
question  was  moved  before  Mr.  Jus- 
tice Turtoo,  who  had  convicted  one 
upon  this  statute  at  York  upon  an 
indictment  which  had  not  such  an 
averment ;  and  for  this  reason  it  was 
holden  bad,  and  that  the    prisoner 


ought  to  be  tried  again;  which  was 
done  at  the  Lent  Assizes,  170S,  before 
Powis,  J.,  when  the  prisoner  was  at- 
tainted and  executed. 

(b)  The  word  is  making  in  the  black 
letter  folio  copy  of  the  Statutes;  and 
Mr.  East  has  so  copied  the  word,  (1 
East  P.  C.  c.  4.  s.  16.  p.  167.)  adding 
in  the  margin  *'  quaere  a  misprint-  in 
the  printed  statute  for  marking.**  In 
the  octavo  edition  of  the  statu  ten,  by 
Pickering,  the  word  is  markings  as  in 
the  text. 
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'^  cheon,  matrix,  ttamp^  die,  edger,  cutting  engine,  or  other  tool  or 
"  instrument  before  mentioned.^*  And  every  such  oflfender  and 
oflfenders,  their  counsellors,  procurers,  aiders,  and  abettx)rs^  shall 
be  guilty  of  high  treason,  and  being  thereof  convicted  or  attainted 
shall  suffer  death,  as  in  case  of  high  treason. 

The  second  section  of  the  same  statute  creates  another  offence^  Conyeyiny  out 
and  enacts,  '*  that  if  any  person  shall,  without  lawful  authority  ©^  '**«  "*"* 
**  for  that  purpose,  wittingly  or  knowingly  convey^  or  assist  in  the  ^^J  J^j^  ^^ 
^*  conveying  out  of  His  Majesty* s  mint  in  the  tower  of  London,  or  son ; 
*•  out  of  any  other  of  His  Majesty's  mints,  any  puncheon,  counter- 
**  puncheon,  matrix,  die,  stamp,  edger,  cutting  engine,  press,  or 
*^  other  tool,  engine,  or  instrument,  used  for  or  about  the  coining 
"  of  monies,  there,  or  any  useful  part  of  such  tools  or  instruments," 
8uch  offenders,  their  counsellors,  procurers^  aiders  or  abettors,  as 
also  all  and  every  person  and  persons  knowingly  receiving,  hid-  And  rcceirinf^ 
ing,  or  concealing  the  same,  shall  be  adjudged  guilty  of  high  trea-  ''*^*°^^*^v^'^ 
son,  and  being  convicted  or  attainted  thereof,  shall  suffer  death,  as  ^^^n.     ^ 
in  case  of  high  treason. 

ITiis  statute  was  only  temporary,  but  afterwards  made  perpetual  Prosecution 
by  7  Anne,  c.  25.  s.  1. ;  and  by  the  second  section  of  that  statute  '^'^J?  *"^  • 
the  prosecution  of  such  as  offend  against  the  said  act  of  8  &  9  W.  3.  iq  gome  cases 
€•  2d.  by  making  or  mending,  or  beginning  or  proceeding  to  make  within  three 
or  mend  any  coining  tool,  or  instrument  therein  prohibited,  may  ™<'''^' 
be  commenced  within  six  months  after  such  offence  committed. 
The  act  of  W.  3.  provides  that  no  prosecution  shall  be  made  for 
any  offence  against  that  act,  unless  such  prosecution  be  commenced 
witliin  three  months  (c)  after  such  offence  committed.     In  cases 
still  within  this  provision  it  is  incumbent  on  the  prosecutor  to 
shew  that  the  prosecution  was  commenced  within  three  months. 
And  it  has  been  holden  that  proof  by  parol  that  the  prisoner  was 
apprehended  for  treason  respecting  the  coin,   within  the  three 
months,  will  not  be  sufficient,  if  the  indictment  be  after  the  three 
months,  and  the  warrant  to  apprehend  or  to  commit  be  not  pro- 
duced.    The  indictment  was  for  having  in  possession  a  die  on 
which  was  impressed  the  resemblance  of  the  head  side  of  a  shilling. 
The  offence  appeared  to  have  been  committed  above  three  months 
before  the  indictment  was  preferred  ;  and  neither  the  warrant  to 
take  or  to  commit,  nor  the  depositions  before  the  magistrates, 
were  given  in  evidence ;  but  parol  evidence  was  given  that  the 
prisoner  was  apprehended  upon  transactions  for  high  treason  re  • 
specting  the  coin  within  the  three  months.    On  a  case  reserved 
the  Judges  were  of  opinion  that  this  evidence  was  not  sufficient, 
and  a  pardon  was  recommended,  (d) 

Several  points  have  arisen  as  to  the  tools  or  instruments  which 
are  to  be  considered  as  within  the  words  of  the  statute  8  &  9  W.  3. 

In  one  case  the  prisoner  was  indicted  for  having  in  his  custody  Having  posses- 
a  press  for  coinage  without  any  lawful  authority,  &c.     One  of  the  •*<>«*  of  a^«w 
questions  raised  was,  whether'  a  press  for  coinage  was  one  of  the  \!!J^ad^*  ^' 
tools  or  instruments  within  that  clause  of  the  act  on  which  the  in-  within  8  &  9 
dictment  was  founded  :  and  a  majority  of  the  Judges  held  that  it  W.3.c.  26. 

(c)  FUe  Willace*s  case,  anle,  p.  56.      Mich.  T.  1818,  MS.  Bayley,  J.  Russ. 
note  (0 ;  and  posi^  79,  note  (h).  &  Uy.  S69. 

(4  Rex  o.  Phillips  and  Another, 
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^wdB.(d)  In  another  case  the  prisoner  was  indicted  for  hamng  in 
his  custody  and  possession^  without  any  lawful  or  sufficient  excuse^ 
one  mould  made  of  lead,  on  which  was  made  and  impressed  the 
figure^  stamp,  resemblance,  and  similitude  of  one  of  the  sides  or 
fiats  of  a  shilling,  viz.  the  head  side  of  a  shilling :  and  the  prisoner 
being  convicted,  it  was  submitted  to  the  Judges  whether  the  mould 
found  in  the  prisoner's  custody  was  comprised  under  the  general 
words  '^  other  tool  or  instrutnctU  before  tne^Uioned,"  so  as  to  make 
the  unlawful  custody  of  it  high  treason  ;  and  also  whether,  if  it 
were  so  comorised,  it  should  not  have  been  laid  in  the  indictment 
to  be  a  tool  or  instrument  in  the  words  of  the  act.  And  the  Judgeis 
were  unanimously  of  opinion  that  this  mould  was  a  tool  or  instru* 
ment  mentioned  in  the  former  part  of  the  statute,  and  therefore 
comprised  under  these  general  words;  and  that  as  a  mould  is 
expressly  mentioned  by  name  in  the  first  clause  of  the  act  which 
respects  the  making  or  mending,  it  need  not  be  averred  to  be  a  tool 
or  instrument  so  mentioned,  {e) 
Whattballbe  A  case  has  also  been  decided  as  to  what  shall  be  considered  a 
cons^rcd  a  puncheon  within  the  meaning  of  this  statute.  The  prisoner  was 
mthe  mealing  ii^dicted  for  having  in  his  custody  and  possession  a  puncheon  made 
of  the  statutes,  of  iron  and  steel  in  and  upon  which  was  made  and  impressed  the 

figure,  resemblance,  and  similitude  of  the  head  side  of  a  shillings 
without  any  lawful  authority,  &c.  It  was  fully  proved  that  several 
puncheons  were  found  m  the  prisoner's  lodgings,  together  with  a 
quantity  of  counterfeit  money,  and  that  he  had  them  knowingly 
ioT  the  purposes  of  coining :  but  the  opinion  of  the  Judges  was 
taken  as  to  the  pointy  whether  the  puncheon  in  question  was  or 
was  not  a  puncheon  within  the  meaning  of  the  Legislature,  upon 
the  following  evidence  of  the  engraver  of  the  mint. 

The  puncheons  found  in  the  prisoner's  custody  were  complete 
and  hardened  ready  for  use  :  but  it  was  impossible  to  say  that  the 
shillings  which  were  found  were  actually  made  with  these  pun- 
cheons, the  impressions  being  too  faint  to  be  exactly  compared  ; 


(lO  Bell's  case,  Post  430.  \rx  this 
case  the  sufferiog  the  defendant  tu  be 
convicted  of  high  treason,  subject  to 
the  opinion  of  the  Judges,  instead  of 
directing  a  special  verdict,  which 
ought  to  have  beeu  done,  was  much 
censured  amon^  the  Judges,  and  also 
by  Lord  Hardwicke  when  the  defend- 
ant's pardon  cunie  to  the  great  seal. 

(e)  Lennard*s  rase,  1  Leach  90.  1 
East.  P.  C.  c.  4.  s.  17.  p.  170.  Another 
point  was  afterwards  raised  in  this 
case  upon  the  form  of  tlie  indictment. 
The  doubt  was,  whether  the  mould 
which  was  found  in  the  prisoner's  cus- 
tody, it  having  only  the  resemblance 
uf  a  shilKng  mverled^  viz.  the  convex 
parts  of  the  shilling  being  concave  in 
the  mould,  and  vice  versd,  the  head 
or  profile  bein^  turned  the  contrary 
way  of  the  coin,  and  all  the  letters  of 
the  iascripliou  reversed,  was  not  pro- 
p€rly  an  instmnicnt  which  would  make 


andimpresM  the  resemblance,  stamp, 
&c.  rather  than  an  instrument  oq 
which  the  same  were  made  and  im-- 
pre$gedf  as  laid  in  this  indictment,  the 
statute  seeming  to  distinguish  betweea 
such  as  will  make  and  impress  the  si* 
roilitude,  Arc.  as  the  matrix,  die,  and 
mould  ;  and  such  on  which  the  same 
u  made  and  impressed^  as  a  puncheon, 
counter-puncheon,  or  pattern.  But  a 
great  majority  of  the  Judges  were  of 
opinion  that  this  evidence  sufficiently 
maintained  the  indictment;  because 
the  ntamp  of  the  current  coin  was  cer- 
tainly impressed  on  the  mould  in  or- 
der to  form  the  cavities  thereof.  They 
agreed,  however,  that  the  indictfoeot 
would  have  been  more  accurate  had 
it  charged  that  **  he  had  in  his  custody 
**  a  mould  that  would  make  and  im-^ 
**  prets  the  similitude,  &c.**  and  in 
this  opinion  some,  who  otherwise 
doubted,  acquiesced. 

1 


hat  they  had  the  appearance  tif  having  been  mvAe  with  them. 
The  manner  of  making  tiieae  puncheons  is  as  follows ;  a  trae 
AUIing  is  cat  away  to  die  ontline  of  the  head ;  that  outline  is  fixed 
0D  a  piece  oJF  steel,  which  is  filed  or  cut  close  to  tiie  eutline,  and 
this  makes  the  puncheon ;  the  puncheon  makes  the  die,  wbicfa 
is  the  counter-^imeheon  |  a  puncheon  is  complete  without  let- 
ters, but  it  may  be  mode  with  letters  upon  it ;  though  from  the 
difficulty  and  inconvenience  it  is  never  so  mside  at  the  mint.; 
but  after  the  die  is  struck  the  letters  are  engraved  on  it ;  a  pun- 
cheon alone,  without  the  counter-puncheon,  will  not  make  the 
figure }  but  to  make  an  old  shilling  or  a  base  shilling  current,  no- 
thing more  is  necessary  than  the  instrument  now  produced.  Hiey 
may  be  used  for  other  purposes,  such  as  making  seals,  buttons^ 
medals,  or  other  things,  where  such  impreseions  are  wanted. 

Eleven  of  the  Judges  (absente  Lord  C.  J.  De  Grey)  were  unani- 
mously of  opinion  that  this  was  a  puncheon  within  the  meaning 
of  the  act  $  for  the  word  ^'  puncheon"  is  expressly  mentioned  in  the 
statutes,  and  will,  by  ithe  means  of  the  counter-pimcheon  or  ma- 
trix, "  make  or  impress  the  figure,  stamp,  resemblance,  or  2fim- 
^  liiude  of  the  current  coin;**  and  these  words  do  not  mean  an 
exact  figure,  but  if  tiie  instrument  impress  a  resemblance  in  fact, 
such  as  will  impose  on  the  world,  it  is  sufficient,  whether  the  let- 
teta  are  apparent  on  the  puncheon  or  not ;  otherwise  the  act  would 
be  quite  evaded,  for  the  letters  would  be  omitted  on  purpose.   The 

Encheon  in  question  was  one  to  impress  the  head  of  King  Wil- 
m ;  and  the  shillings  of  bis  reign,  though  the  letters  are  worn 
out,  are  current,  coin  of  the  kingdom,  llie  puncheon  made  an 
impression  like  them,  and  the  coin  stamped  with  it  would  resem* 
ble  them  on  the  head  side,  though  there  were  no  letters.  This 
was  compared  to  the  case  mentioned  by  Sir  Matthew  Hale,(/) 
that  the  omission  or  addition  of  words  in  the  inscription  of  the 
true  seals,  for  the  ptupose  of  evading  the  law,  would  not  alter  the 
case,  (g) 

It  has  been  decided  that  having  a  tool  or  instrument  (of  such  Having  a  tool 
sort  as  is  included  in  that  branch  of  the  statute  8  &  9  W.  3.  c.  26.  S  JJJ^on' 
which  makes  it  treason  to  have  the  same  knowingly  in  the  party's  for  the  purpose 
custody)  in  possession /or  the  purpose  of  coining  foreign  gold  coin  of  coining /©- 
not  current  here,  is  not  within  the  statute.     A  majority  of  the  [rSt^^h^'s 
Judges  considered  that  this  act  was  only  intended  to  prevent  the  &9W.3.C.26. 
counterfeiting  the  current  coin  of  this  kingdom,  and  not  foreign  ^^  v^- 
coin.    But  Lord  C.J.  Ryder  and  Mr.  J«  Foster  dissented  ;  consider- 
ing iJiat  the  act,  though  principally  levelled  against  counterfeiters 
of  the  current  coin  of  the  kingdom,  was  not  confined  solely  to  that 
object,    lliat  the  intention  of  the  Legislature  was  to  keep  out  of 
private  hands,  as  far  as  possible,  all  means  of  counterfeiting  the 
coin ;  and  therefore  make  it  high  treason  to  be  knowingly  pos- 
sessed of  such  instruments,  in  fact,  without  lawful  authority  or 
sufficient  excuse.    That  it  was  therefore  incumbent  on  the  defend- 
ant to  shew  such  lawful  authority  or  sufficient  excuse.    But  that^ 
supposing  his  mere  intention  to  be  an  ingredient  in  the  case,  the 

(/)  1  Hale  184.  S  Hale  SIS,  S15.         (j?)  Ridfrclay^s  case,   1  Lesch  189. 
Robinsoo'a  case,  S  Roll.  Rep,  60.     1      1  East.  P.  C.  c.  4.  s.  18.  p.  171. 
East  P.  C.  c.  S.  8.  85.  p.  86. 
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Plroo^  of  a  die 
made  either  of 
iron  or  steel. 


It  is  not  neces- 
sary to  prore 
money  made 
witb  the  instru- 
ment. 

Having  tools 
for  coining  in 
possession, 
with  intent  to 
use  them,  is  a 
misdemeanor 
at  common  law. 


The  tool  or  in- 
stroment  need 
not  bear  an 
exact  resem- 
blance to  the 
coin. 
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intention  ibtmd  of  using  the  tool  or  inBtrument  in  qaestion  for  Hie 
purpose  stated  did  not  amount  to  a  sufiBicient  excuse ;  and  upon  the 
fullest  consideration  afterwards  Mr.  Justice  Foster  was  of  opinion 
that  the  case  did  fall  within  the  act ;  in  which  opinion  it  appears 
that  Lord  Hardwicke  fully  concurred.  (A) 

On  an  indictment  for  having  in  possession  a  die  made  of  iron 
and  steely  proof  of  a  die  made  of  either  material  will  be  sufficient : 
and  it  seems  that  if  the  indictment  should  state  that  the  die  were 
made  of  iron,  steel,  and  other  materials,  proof  that  it  was  made  of 
any  material  would  be  sufficient ;  and.  that  it  would  not  be  neces- 
sary even  to  prove  the  exact  material.  In  a  case  where  the  indict- 
ment was  for  having  in  possession  a  die  made  of  iron  and  steel, 
a  witness  who  saw  the  die  said  it  was  made  of  iron  ;  another  of 
the  witnesses  who  had  not  seen  it,  said  that  dies  were  usually 
made  of  steel,  and  that  iron  dies  would  not  stand ;  and  upon  the 
point  being  saved  whether  this  evidence  would  support  the  indict* 
ment,  the  Judges  held  that  it  would,  for  it  was  immaterial  to  the 
offence  of  what  the  die  was  made,  and  proof  of  a  die  either  of  iron 
or  steel,  or  both,  would  satisfy  this  charge,  (t) 

It  was  agreed  by  all  the  Judges,  that  in  proceedings  upon  this 
statute  8  and  9  W.  3.  c.  26.  it  is  not  necessary  to  prove  that 
money  was  actually  made  with  the  instrument  in  question.  (J) 

The  having  tools  for  coining  in  possession,  with  intent  to  use 
them,  has  been  held  to  be  a  niitdemeanor  at  common  law.  An 
indictment,  which  was  framed  as  for  a  misdemeanor  at  cosmion 
law,  charged  that  the  defendant,  without  any  lawful  authority, 
had  in  his  custody  and  possession  two  iron  stamps,  each  of  which 
would  make  and  mapress  the  figure,  resemblance,  and  similitude  of 
one  of  the  sceptres  impressed  upon  the  current  gold  coin  of  this 
kingdom,  called  half-guineas,  with  intent  to  make  the  impression 
of  sceptres  on  divers  pieces  of  silver  coin  of  this  realm,  <mlled 
sixpences,  and  to  colour  such  pieces  of  the  colour  of  gold,  and 
fraudulently  to  utter  them  to  his  Majesty's  subjects  as  lawful  half- 
guineas,  against  the  peace,  &c.  Lord  Iiardwicke,  at  the  assizes, 
doubted  whether  the  bare  possession  was  unlawful,  unless  made 
use  of,  or  unless  made  criminal  by  statute :  but  upon  the  indict- 
ment being  removed  into  the  Court  of  King's  Bench  by  co'- 
tiorariy  (A)  Page,  Probyn,  and  Lee,  Justices,  held,  that  the  bare 
having  such  instruments  in  possession,  with  the  intent  charged, 
was  a  misdemeanor.  (/) 

It  seems  that  the  degree  of  similitude  to  the  real  coin  which  the 
tools  or  instruments  must  be  capable  of  impressing  in  order  to 
bring  the  case  within  the  statute  8  and  9  W.  3.  c.  26.  must  be 
governed  by  considerati6us  similar  to  those  which  have  been 
stated  with  respect  to  the  counteifeit  coin  itself,  (w)  Whether 
the  instrument  in  question  be  calculated  to  impress  the  figure. 


(A)  BelPs  case,  I  East.  P.  G.  €.  4.  s. 
]7.  p.  169,  170.  Fost.  430,  and  Pre- 
face to  the  Sd  edition  of  Fost.  p.  8. 

(i)  Rex  V.  Oxford,  East.  T.  1819. 
MS.  Baylej,  J.  and  Russ.  &  Ry.  388. 
S.  P.  Rex  V.  Pbilliim,  Russ.  &  Rt. 
369. 

(i)  Ridgelay's  cas«,  1   East.  P.  C. 


c.  4.  s.  18.  p.  172. 

(k)  The  defendant  was  broaght  up 
by  Habeas  Corpus,  and  committed  to 
Newgale. 

{jL)  Rex  V.  Sutton,  Rep.  temp. 
Bacdw.  370.  But  see  the  remarks  on 
tbis  c»^,  anle^  p.  46. 

{mVintey  p.  69.  ei  tequ. 


CHAP.  III.]     po8$es9ian  Coining  Instruments.  77 

Btamp,  resemblaoce,  or  similitude  of  the  coin  current  is  a  question 
for  toe  jury:  and  it  is  clear,  that  the  ofience  is  not  confined 
to  an  exact  imitation  of  the  original  and  proper  effigies  of  the 
coin,  (n) 

Tlie  8  and  9  W.  3.  c.  26.  s.  5.  enacts,  that  ^^  if  any  puncheon,  s^ing  tooii, 
'*  die,  stamp,  edger,  cutting  engine,  press,  flask,  or  other  tool,  &c.  to  pro- 
"  instrument,  or  engine,  used  or  designed  for  coining  or  coun-  j!^*^*  ^  •^" 
^'  terfeiting  gold  or  silver  money,  or  any  part  of  such  tool  or 
^^  engine,  sh^  be' hid  or  concealed  in  any  place,  or  found  in  the 
^^  house,  custody,  or  possession  of  any  person,  not  then  employed 
^'  in  the  coining  of  money  in  some  of  his  Majesty's  mints,  nor 
'^  having  the  same  by  some  lawful  authority,  then  any  person 
«'  discovering  the  same  mav  seize  and  carry  them  forthwith  to 
^^  some  justice  of  peace  of  the  county  or  place,  to  be  produced  in 
«  evidence  at  the  trial  of  the  offender-;  *  and  further  provides, 
that  they  shall  afterwards  be  defaced  and  destroyed  by  order  of 
the  Court. 

(fi)  1  Bast.  P.  C.  c.  4.  s.  18.  p.  171. 
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CHAPTER  THE,  FOURTH. 


fa  some  Cases 
treuoo. 


Chefttand 
miideiiieMior* 


OF  RECBIVIN6,  UTTBRINO,  OR  TBNDBRIN6  COUNTKRFEIT  COIN. 

In  some  cases  the  putting  off  counterfeit  money  may  amount  to 
treaspfk  :  as  if  A.  counteircit  the  gold  or  silver  coin  current^  an(l 
by  .agreement  before  that  eounterfipiting  B*  is  to  take  off  and  vent 
the  counterfeit  money,  B.  is  an  aider  and  abettor  to  such  coun* 
terfeiting,  and  consequently  a  principal  traitor  within  the  law.  (a) 
And  in  the  case  of  the  copper  coin,  6.  acting  a  similar  part  will  be 
an  accessory  before  the  ract  to  the  felony,  within  the  statute  II 
Geo.  3.  c.  40.  (A)  And  if  B.^  knowing  that  A.  hath  counterfeited 
money,  put  off  tliis  false  money  for  him  after  the  fact,  without  any 
such  agreement  precedent  to  the  counterfeiting,  he  seems  to  be  as 
a  receiver  of  A.  because  he  maintains  him.  And  if  B.  know  that 
A.  counterfeited  the  money,  and  conceal  his  knowledge,  thou^ 
he  neither  receive,  maintain,  nor  abet  A.,  he  will  be  guilty  of  mis- 
prision of  treason,  (e) 

If  A.  counterfeit  money,  and  B.  knowing  the  money  to  be 
counterfeit  vent  the  same  for  his  own  benefit,  B.  is  neither  guilty 
of  treason,  nor  misprision  of  treason.  But  he  may  be  proceeded 
against  under  the  provisions  of  the  15  Geo.  2.  c.  28.  which  will 
be  presently  notice<^  before  which  statute  he  was  only  liable  to  be 
punished  as  for  a  cheat  and  misdemeanor,  {d)  And  upon  the 
principles  which  have  been  mentioned  in  a  former  part  of  this 
Work,  [e)  the  unlawful  procuring  of  counterfeit  coin  with  intent 
to  circulate  it,  though  no  act  of  uttering  be  proved,  is  a  mis- 
demeanor; and  the  possession  of  counterfeit  coin  unaccounted  for 
was  held  to  be  evidence  of  an  unlawful  procurement  with  intent  to 
circulate.  (/)    But  the  uttering  and  tendering  in  payment  coun- 


(a)  1  HaleSU. 

(h)  1  East  P.  C.  c  4.  8. 96.  p.  178. 

(c)l  Hale  914. 

(d)  1  Bast  P.  C.  c.  4.  s.  86.  p.  179. 
1  Hale  914.  See  precedents  of  in* 
dictments  for  a  misdemeanor  at  com- 
mon law  in  otterinjp  a  counterfeit 
half-guinea,  Cro.  Circ.  Comp.  SI 6. 
(7th  U.)  Starkie  466.  9  Chit.  Crim. 
Law,  116.  See  also  a  precedent  of  an 
indictment  for  a  misdemeanor  at  com- 
mon law,  against  a  man  for  uttering  a 
counterfeit  sixpence,  and  having  ano- 
ther found  in  nis  custody,  Cro.  Circ. 
Gomp.  S15.  (7th  Kd.)  9  Chit  Crim. 
Law,  1 17.  The  uttering  of  fiilse  mo- 
ney, knowing  it  to  bo  nbe,  is  men- 


tioned as  a  misdemeanor  in  the  recital 
to  the  16  Geo.  9.  c.  98.  s.  9.  There 
isaJso  a  precedent  for  a  misdemea- 
nor at  common  law,  in  uttering,  and 
causing  to  be  uttered,  guineas  filed 
and  diminished  as  good  guineas.  Cro. 
Circ.  Comp.  317.  (7th  Ed.)  and  9  Chit 
Crim.  Law,  1 16.  and  also  a  precedent 
for  a  misdemeanor  at  common  law  in 
selling  counterfeit  Dutch  guilders. 
Cro.  Circ.  Comp.  SIS.  (7th  £d!)  9  Chit 
Crim.  Law,  119,  190. 

(e)  Ante^  Book  1.  Chap.  iii.  p.  46» 
47. 

(/)  Rex  V.  Fuller  and  Robinson, 
auto,  47.,  The  possession  in  this  case 
was  tinder  particularly  suspicious  cir^ 


CHAP.  IT.  §  1  ]     Ofrecewiiigi  ^c.  Counterfeit  Coin. 

terfeit  copper  money  has  been  held  not  to  be    an    indictable'  ' 
ofience.  (g) 

But  the  receiving,  uttering^  or  tendering  in  payment  counterfeit  Statutes. 
money,  have  been  made  the  subject  of  legislative  provision  by 
several  statutes.    I.  By  the  8  and  9  W.  3.  c.  26.  11  Geo.  3.  c.  40. 
and  15  Geo.  2.  c.  28.  relating  to  the  coin  of  the  realm;  and,  II. 
By  the  37  Geo.  3.  c.  126.  relating  to  foreign  coin. 
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SECT.  L 

Of  receivings  poyi^9  putting-^ff^^  SfC.  ComUerfeU  Coin  of  the 

BecUm. 

I.  The  statute  8  and  9  W.  3.  c.  26.  s.  6.  enacts,  that  "  if  any  8  &  9  W.  3. 
**  person  shall  take,  receive,  pay,  or  put  off,  any  counterfeit  milled  (madc'pcipc- 
^  money,  or  any  nulled  money  whatsoever,  unlawfully  diminished  tualbyZ  Ann. 

and  not  cut  in  pieces,  at  or  for  a  lower  rate  or  value  than  the  ^'  *5-  ■•?•)  •• 

same  by  its  denomination  doth  or  shall  import,  or  was  coined  or  paj^l^r  ^nt- 
^^  counterfeited  for,  he  shall  be  guilty  of  felony.''  The  seventh  ting  off,  &c. 
section  saves  the  corruption  of  blood;  and  by  section  9.  no  pro* 
secution  is  to  be  made  for  any  offence  against  this  act,  unless  it  be 
commenced  within  three  months  after  the  offence  committed.  (Jh) 
The  act  w^s  at  first  only  temporary,  but  was  made  perpetual  by 
7  Ann.  c.  25.  s.  3. 

Under  this  statute  there  must  be  an  actual  passing  or  getting  ij^uit  sliallbe 
lid  of  the  money,  and  not  merely  an  attempt  to  do  so.    In  a  case  considered  u 
at  the  Old  Bailey,  in  the  year  1784,  a  question  was  raised  upon  \^j^^ 
this  point.    It  appeared  in  evidence  that  the  prisoner  had  carried  money  within 
a  large  quantity  of  counterfeit  shillings  to  the  house  of  a  Mrs.  ®  *^^'^' 
Levey,  which  she  agreed  to  receive  from  him,  and  which  he  agreed  ®' 
to  put  off  to  her  at  the  rate  of  twenty-nine  shillings  for  every 
guinea.    In  pursuance  of  this  bargain,  tiie  prisoner  laid  a  heap  of 
counterfeit  shillings  on  a  table,  and  Mrs.  Levey  proceeded  to  count 
tfaem  out  at  the  rate  beforementioned :  and  had  counted  out  three 


comstancesi  the  coin  being  wrap- 
ped up  in  parcels  with  soft  paper  to 
prerent  It  from  rabbiog.  The  mar- 
gioal  note  to  Parker's  case,  1  Leach 
41.  stales^  that  *'  having  the  posses- 
sion of  coanterfeit  money,  with  in- 
lention  to  pay  it  away  as  and  for 
good  money,  IS  an  indictable  offence 
at  common  law.**  But  qu.  if  the 
point  stated  in  the  marginal  note  was 
actually  decided  in  Parker's  case; 
and  «ee  mmU^  47. 

(g)  Cirwan's  case,  Oxford  Sam.  As- 
na.  1794,  MS.  Jud.  l  K&»t.  P.  C,  c.  4. 
a.  SS.  p.  169.  The  defendant  was  in- 
dicted for  '*  unlawfully  uttering  and 
**  tendcriDg  in  payment  to  J.  H.  ten 


**  counterfeit  halfpence,  knowing 
*'  them  to  be  counterfeit.**  Upon 
reference  to  the  Judges,  this  was  beld 
not  to  be  an  indictable  offence. 

(k)  Bnt  the  proceedings  before  a 
magistrate,  ana  not  the  preferring 
the  indictment,  will  be  considered 
as  the  commencement  of  the  pro- 
secution, as  in  Willace*s  case,  anle,  50, 
note(f).  S.  P.  ruled  by  Le  Blanc,  J. 
Stafford  Sum.  Ass.  181S.  in  Barker|s 
case,  who  was  indicted  under  this 
statute,  for  putting  off*  counterfeit 
milled  money.  The  prisoner  had  been 
in  gaol  upwards  of  three  months  be* 
fore  the  assizes. 
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The  meaning 
of  mOUd  mo- 
ney within 
thii  itatnte. 


The  money 
most  be  rented 
at  a  lower  ra- 
lne»  &€• 
Names  of  per- 
lona  to  whom 
pot  off  to  bo 
stated. 


Of  receiving,  paying  y  putting -off,  8sc.    [book  u. 

paifcel$,  containing  eighty-seven  counterfeit  shillings,  for  which 
she  was  to  pay  the  prisoner  three  guineas;  but  before  she  had 
paid  him,  and  while  the  counterfeit  money  lay  there  exposed  upon 
the  table,  the  officers  of  justice  entered  the  room  and  apprehended 
them.  Mrs.  Levey  was  admitted  as  a  witness  for  the  crown ;  and 
^wore  that  she  had  bought  the  three  parcels  of  shillings,  and  was 
going  to  pay  the  prisoner  three  guineas  for  them  at  the  moment 
they  were  detected.  This  was  ruled  not  to  be  a  completion  of  the 
ofience  charged,  and  the  prisonerwas  acquitted,  (t") 

A  case  has  also  been  decided  upon  the  meaning  of  '^  milled 
monet^*  in  this  statute.  The  prisoner  was  indicted  for  putting  off 
to  one  J.  P.  nine  pieces  of  false  and  counterfeit  milled  money  and 
coin,  each  counterfeited  to  the  likeness  of  a  piece  of  legal  and 
current  milled  money  and  silver  coin  of  the  realm,  called  a  shilling, 
at  a  lower  rate  a.nd  value  than  the  same  did  by  the  denomination 
import,  and  were  counterfeited  for ;  i.  e.  at  so  much,  &c.  The 
fiict  of  knowingly  putting  off  the  shillings  at  a  lower  value  than 
according  to  their  denomination  was  fully  proved ;  but  there  was 
no  appearance  of  milling  on  them :  and  it  was  proved  by  officers 
from  the  Mint,  that  this  money  never  had  been  milled,  nor  any 
attempt  made  to  counterfeit  on  them  the  milling  which  is  always 
put  on  the  shillings  coined  at  the  Tower.  Upon  this  the  prisoner's 
counsel  contended,  that  the  evidence  did  not  prove  the  offence  as 
described  in  the  statute,  or  charged  in  the  indictment,  but  directly 
the  contrary,  as  it  proved  that  the  money  illegally  put  off  was  not 
milled.  The  case  was  reserved  for  the  opinion  of  the  Judges ; 
who  thought  that  the  expression  ''  milled  money**  could  not  have, 
any  reference  whatever  to  the  edging  which  is  put  on  real  and 
lawful  coin,  and  which  is  properly  termed  graining.  That  the 
money-coin  at  the  Mint  in  the  Tower  is  milled  money  before  it  is 
edgeci^  that  is,  before  those  marks,  which  had  been  &lsely  imagined 
to  constitute  milled  money,  are  put  upon  it ;  for  that  all  current 
money  is  passed  through  a  mill  or  press  to  make  the  plfite  out  of 
which  it  is  cut  of  a  proper  thickness ;  and  that  from  this  process 
it  receives  its  denomination  of  milled  money ^  and  not,  as  gene- 
rally but  erroneously  imagined,  from  the  grainings  on  its  edges. 
The  Judges,  therefore,  thought  it  unnecessary  that  .the  counterfeit 
money  should  appear  to  have  been  milled :  for  considering  milled 
money  as  one  word,  (as  if  written  with  a  hyphen,)  and  descriptive 
of  the  money  now  current,  if  the  counterfeit  resemble  the  money 
which,  if  gentiine,  would  have  been  milled,  it  is  enough.  (A) 

It  is  necessary,  in  order  to  biing  a  case  within  this  statute,  that 
the  money  be  vented  at  a  lotver  value  than  the  coin  imports,  and 
that  it  should  be  so  stated  in  the  indictment.  (/)  And  if  the 
names  of  the  persons  to  whom  the  money  was  put  off  can  be 


(t*)  Wooldridge*8  case,  1  Leach.  SOT. 
1  East.  P.  C.  c.  4.  s.  27.  p.  179. 

(A)Buniiing*scase,OldBatley,  1794. 
9  Leach  6«4.  1  East  P.  C.  c.  4.  t.  «7. 
p.  180.  The  case  of.  Hannah  Dor- 
rington,  and  the  case  of  Jacobs  and 
Laxarot,  were  considered  by  the 
Judges  at  the  same  time,  and  being 
precisely  similar,  were  disposed  of  bj 


the  like  resolution.  It  seems  that 
milled  moncv  was  so  called  to  dis* 
tin^uish  it  from  hammered  money« 
which  was  prohibited  bj  9  W.  S.  c.  2. 
Mr.  East  says  (p.  ISO.  note  (a))  that 
he  had  been  itiformed  that  there  had 
been  no  hammered  money  since  the 
time  of  Car.  2. 
(i)  1  East  P.  C.  c.  4.  s.  27.  p.  180. 
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ascertained,  tiiey  ought  to  be  mentioned^  and  laid  severally  in  the 
indictuient :  but  if  they  cannot  be  aacertained,  the  same  rule  will  ^«  indict- 
apply  which  prevails  in  the  case  of  stealing  the  property  of  persons  ^arMthatthe 
mknown.  (m)     If  the  indictment  be  for  putting  off  diminished  money  was  no- 
money  at  a  lower  rate,  it  mn^-be  averred  that  it  was  unlawfully  lawfuUydimi- 
Amtniahpd.  (n)    And  it  has  been  held,  that  an  ipdictment  upon  And  u  should 
this  statute  was  bad,  for  omitting  to  state  that  the  counterfeit  be  stated  that 
money  was  '*  not  ctU  in  piecesj*  as  those  words  are  a  material  Jj*®  money  was 
part  of  the  description  of  the  offence,  (o)  pi^s."*^^  ^ 

.  This  statute,  menticming  ^^counterfeit  money^'  generally,  has  iioeo.3. 
been  considered  as  confined  to  gold  or  silver  coin:(jp)  but  with  c.40.  s.2.  re- 
veapect  to  copper  coin,  it  is  enacted  by  11  Geo.  3.  c.  40.  s.  2.  that  ^^^rmting 
if  any  person  '^  shall  bay,  sell,  take,  receive,  pay,  or  put  oS^  any  off  counterfeit 
*^  counterfeit  copper  coin,  not  melted  down  or  cut  in  pieces,  at  or  cvper  coin. 
^^  for  a  lower  rate  or  value  than  the  same  by  its  denomination 
^  imports,  or  was  counterfeited  for,  he  shall  be  adjudged  guilty  of 
«  felony/' 

Hie  punishment  under  these  statutes  of  8  and  9  W.  3.  and  1 1  Pnuf hment. 
Geo.  3.  was  originally  burning  in  the  hand,  and  imprisonment  not 
exceeding  a  year,  under  the  statute  18  Eliz.  c.  7*  s.  3. :  (g)  but  in 
lieu  of  this  punishment  a  moderate  fine  or  whipping,  at  the  discre- 
tion of  the  Court,,  may  be  imposed  upon  the  omnder  by  19  Geo.  3« 
c.  74.  8.  3.  (r) 

The  statute  8  and  9  W.  3.  relating  onlv  to  the  putting  off  coun- 
terfeit money  at  a  lower  rate  or  value  than  that  imported  by  its 
denomination,  the  offence  of  uttering  such  money  in  the  course  of 
traffic  was  punishable  only  as  a  misdemeanor,  until,  from  its  be- 
coming very  frequent,  it  was  thought  proper  to  subject  it  to  more 
severe  punishment. 

The  statute  15  Geo.  2.  c.  28.  s.  2.  enacts  ^<  that  if  any  person  i^  <3eo.  2. 
^^  shall  utter  or  tender  in  payment  any  false  or  counterfeit  money,  ^if^^  or**^ 
^  knowing  the  same  to  be  false  or  counterfeit,  to  any  person  or  tendering  in 
^  persons,"  and  shall  be  thereof  convicted,  he  shall  suffer  six  p«ynient 
manths'  imprisonment,  and  find  sureties  for  good  behaviour  for  six  ^oq^.  ^^ 
months  further;  and  on  conviction  for  a  second  offence  shall 
suffer  two  years'  imprisonment,  and  find  sureties  for  two  years 
more;  and  on  conviction  for  a  third  offence  shall  be  adjudged 
gailty  of  felony  without  benefit  of  clergy.    The  statute  further 
provides  by  the  third  section  '^  that  if  any  person  shall  utter  or 
^  tender  in  payment  any  false  or  counterfeit  money,  knowing  the 
^  same  to  be  false  or  counterfeit,  to  any  person  or  persons ;  and 
^  shall  either  the  same  day,  or  within  the  space  of  ten  dajrs  then 


(fli)  1  Bast  P.  C.  r.  4.  s.  97.  p.  180. 
citing  a  case  from  MS.  Tracy,  of  a 
WMBMi  wbo  iras  indicted  at  tne  Old 
Bailey,  1708,  for  putting  off  ten  pieces 
of  eoonterfeit  gilt  money  like  gumeas, 
to  divers  persons  anknown;  Holt,  C.J. 
aaid,  tluit  the  names  of  the  nersons 
ought  to  be  mentioned  and  laid  se- 
verally i  yet  he  tried  the  prisoner,  and 
she  was  coBTicted.  Probably  tiie 
names  of  tiie  persons  to  whom  the 
money  was  put  off  could  not  be  as- 
certained. 

YOU  U 


in)  5  T.  R.  917.  note(a)  to  the  case 
of  Tooke  V.  Hollingworth.  The  coin 
might  be  diminished  by  reasonable' 
wearing. 

{&)  Palmer^s  case,  I  Leach  102. 

\p)  1  East  P.  C.  c.  4.  s.  1, 9, 87. 

(f)  1  East  P.  C.  c.  4.  s.  87.  citing 
Rex  V.  West  and  Others,  Old  Bailey, 
Sept  1780.    IMS.  Sum.  01. 

(r)  This  act  was  originally  tempo- 
rary, but  continued  by  several  acts, 
ana  afterwards  made  perpetual  by  S9 
Geo.  S.  c.  45. 
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This  statute 
does  not  in- 
clude copper 
coin. 


The  stfttute 
will  apply  to 
the  case  of 
passing  coun- 
terfeit money 
by  the  trick 
of  ringing  the 
chaqges. 


Where  the  in- 
dictment 
charges  two 
uitcrings  on 


Of  Uttering  or  Tendering  in  Payment     [BooK'tr,^ 

'^  next,  utter  or  tender  in  payment  any  more  or  other  false  or 
'^  counterfeit  money,  knowing  the  same  to  be  false  or  counterfeit, 
^'  to  the  same  person  or  persons,  or  to  any  other  person  or  per- 
*'  sons;  or  shall  at  the  time  of  such  uttering  or  tendering  have 
'^  about  him  or  her,  in  his  or  her  custody,  one  or  more  piece  or 
'^  pieces  of  counterfeit  money  besides  what  was  so  uttered  or 
'^  tendered;  then  such  person  so  uttering  or  tendering  the  same* 
^^  shall  be  deemed  and  taken  to  be  a  common  utterer  of  false 
^^  money;  and  being  thereof  competed  shall  suffer  a  year's  impri- 
^'  sonment,  and  find  sureties  for  his  or  her  good  behaviour  for  two 
years  more,  to  be  computed  from  the  end  of  the  said  year;  and 
if  any  person  having  been  once  so  convicted  as  a  common 
utterer  of  false  money,  shall  afterwards  again  utter  or  tender  in 
**  payment  any  false  or  counterfeit  money  tp  any  person  or  per- 
^*  sons  knowing  the  same  to  be  false  or  counterfeit,  then  such 
^^  person  being  thereof  convicted,  shall  for  such  second  offence  be' 
"  adjudged  guilty  of  felony  without  benefit  of  clergy."  (0 

This  statute  like  that  of  the  8  and  9  W.  3.  c.  26.  mentioning 
counterfeit  money,  generally,  is  confined  to  the  gold  and  silver 
coin  of  the  realm,  {u)  In  a  case  where  the  defendant  was  indicted 
for  '^  unlawfully  uttering  and  tendering  in  payment  to  I.  H.  ten^ 
<*  counterfeit  halfpence,  knowing  them  to  be  counterfeit;"  and 
this  was  laid  in  one  count  against  the  form  of  the  statute,  and  in. 
another  generally;  and  the  defendant  was  convicted  on  the  general 
count;  it  being  admitted  at  the  trial  that  there  was  no  statute  ap- 
plicable to  the  fact ;  upon  reference  to  all  the  Judges  they  held  the- 
conviction  wrong,  it  not  being  an  indictable  offence,  {w) 

The  words  pf  the  statute  "  utter  or  tender  in  payment"  are  in 
the  disjunctive,  and  will  therefore  apply  to  an  uttering  of  coun-: 
terfeit  money,  though  it  be  not  tendered  in  payment,  but  passed 
by  the  common  trick  called  ringing  the  changes^  as  in  the  follow-' 
ing  case.  The  prosecutor  having  bargained  with  the  prisoner,  a 
Jew,  who  was  selling  fruit  about  the  streets,  to  have  five  apricots 
for  sixpence,  gave  him  a  good  shilling  to  change.  The  prisoner 
put  the  shilling  into  his  mouth,  as  if  to  bite  it  in  order  to  try  its 
goodness ;  and,  returning  a  shilling  to  the  prosecutor,  told  him  it 
was  a  bad  one.  The  prosecutor  gave  him  another  good  shilling 
which  he  also  affected  to  bite ;  and  then  returned  another  shilling, 
saying  it  was  not  a  good  one.  The  prosecutor  gave  him  another 
good  shilling,  with  which  he  practised  this  trick  a  third  time;  the 
shillings  returned  by  him  being  in  every  instance  bad.  The  court 
held  that  the  words  of  the  statute  were  suflBicient  to  include  thiff 
case ;  and  that  uttering  and  tendering  in  payment  were  two  dis- 
tinct and  independent  acts.  (;r)  . 

Some  points  have  arisen  as  to  the  form  of  the  indictment  upon 
this  statute  of  15  Geo.  2.  c.  28.  In  one  case  the  indictment 
charjged  the  prisoner  in  the  first  count  with  having  on  the  15th 


(I)  By  section  4  of  this  statute  cor* 
ruptiou  of  blood  is  sayed  ( and  foy  s.  8, 
any  offender  out  of  prison  discover- 
ing two  or  more  persons  guilty  of 
any  of  the  »id  offences,  so  as  they  be 
thereof  convicted,  shall  be  pardoned. 


(»)  JnUf  p.  56. 

(w)  Cirwan*s  case,  Qjiford  Sum.  Ass. 
1794,MS.Jud.  lBastP.,C.c.4.s.S8.r 
p.  18S.    %  Leach  834,  note  (a). 
.  (x).Fraaks*s  case,  8  Leach  64. 
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December^  39  Geo.  3*  uttered  to  one  G.  S.  a  counterfeit  half-  thewmcdar, 
crown,  knowing  it  to  be  so,  and  in  the  second  count  with  having  fere^Lt  count 
on  the  said  15th  December,  &c.  uttered  another  counterfeit  half-  the  court  can- 
crown  to  the  same  person :  and  the  prisoner  was  convicted  on  *">*  pronounce 
both  counts.    The  question  was  raised  whether,  the  uttering  the  puriUhment 
counterfeit  money  twice  on  the  same  day  being  stated  in  two  of  the  third 
counts,  the  court  could  pronounce  the  greater  punishment  in-  section  of  the 
flicted  by  the  third  section  of  the  statute,  or  must  give  only  the  •^*"*** 
smaller  punishment  inflicted  by  the  second  section ;  and,  upon  re- 
ference to  the  Judges,  they  held  that  this  indictment  was  not  suffi- 
cient to  subject  the  prisoner  to  the  larger  penalty,  as  for  uttering 
two  pieces  of  counterfeit  coin  on  the  same  day,  there  being  no 
distiDct  averment  of  that  fact,  (y)     But  where  two  utterings  are  But  where  two 
chaiged  in  one  count  of  the  indictment,  on  a  certain  day  therein  cerSn^ay'  * 
named,  the  day  will  be  held  to  be  material,  and  the  fact  of  an  named  are 
uttering  twice  on  the  same  day  to  be.  sufficiently  averred.    As  charged  in  one 
where  the  indictment  charged  that  the  prisoner  on  the  I4th  of  ^^ai^bi^TOffid- 
February,  &c.  uttered  base  coin  to  W.  C;  and  that  on  the  said  entiyarerred. 
14th'  Febmanfy  &c.  he  uttered  to  J.  L.  other  base  coin,  it  was 
held  sufficient  to  warrant  the  higher  punishment  of  the  third 
section  of  the  statute  $  the  utterings,  on  the  face  of  the  indictment, 
appearing  to  be  on  the  same  day.   And  the  Judges  held,  at  a  con- 
ference upon  this  case,  that  though,  when  the  day  is  not  material, 
the  fact  may  be  proved  on  a  day  different  from  the  day  laid,  yet 
where  the  day  is  not  indifferent,  the  precise  time  laid  must  be 
proved:  and  that  in  this  case  it  must  be  taken  that  it  was  proved 
that  the  defendant  uttered  counterfeit  coin  at  two  different  times 
of  the  same  day.  [z) 

When  the  former  of  these  cases  was  considered  by  the  Judges,  The  indict- 
it  appears  that  some  doubt  was  entertained  whether  a  count  in  an  ™«"*  need  not 
indictment,  charging  two  utterings  on  the  same  day,  should  not,  offender  was  a 
in  order  to  bring  an  offender  within  the  third  section,  conclude  common  ut- 
with  an  averment  that  the  offender  w^  a  common  utterer  of  false  tereroffaUe 
money  J  as  that  clause  declares  him  to  be.    But  this  point  was  dis-^  nnt^t^e 
posed  of  in  a  case,  which  occurred  shortly  afterwards,  where  the  greater  pur 
prisoner  was  indicted  for  uttering  false  money  knowingly,  and  "^5^™?)^',^^. 
having  about  him,  at  the  time  of  such  uttering,  other  false  money;  ^0Q  of  the 
without  any  averment  that  he  was  a  common  utterer  of  false  statute. 
-money.    Upon  conviction,  judgment  was  respited  to  take  the  opi- 
nion of  the  Judges  upon  the  question,  whether,  in  order  to  bring 
the  case  within  the  third  section,  the  indictment  should  not  have 
concluded  with  a  distinct  averment  that  the  defendant  wais  a 
common   utterer  of  fedse  money,  or  whether  that  were  not  the 
necessary  conclusion  of   law  from  the  facts  stated.    And  the 
Judges,  upon  Bearish  of  precedents  for  many  years  bapk,  finding 
that  judgment  had  been  given  for  the  greater  punishment  upon 

(y)  Tandy's  case,    S  Leach  SSS.   1  singly,  and  not  on  each  of  the  counts. 

East  P.  C.   c.  4.  s.  29.  p.  182,  185.  And  see  Smith's  case,  2  Leach  856. 

Byre,  C.  J.  Butler^  J.  and  Heath,  J.  (z)  Martin's  case,  Derby  Lent  Ass. 

were  absent  when  this  opinion  was  1 80 l,.r0rtffii  Graham  B.  decided  upon 

given,  v&.  Hil.T.  1799.    The  Jndgc^  by  the  Judges  in  June  in  the  same 

also  thought  it  advisable  to  ^i  re  J  ud^-  yedr.  2  Leach.  923.  I  East.  P.  C.  Ad-^ 

ment  of  iniprisoDinent  for  six  raontns  dend.  xviii.  MS.  Bayley  J. 
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indictments  drawn  in  this  form^  although  8ome  were  to  be  found 
containing  the  averment  in  question,  held  tliat  such  averment, 
though  it  would  not  hurt,  was  not  necessary  in  order  to  warrant 
the  greater  punishment,  (a)  -        - 

Consistently  with  this  determination  it  was.  held,  in  a  subse- 
quent case,  not  to  be  necessary,  in  an  indictment  for  a  second 
offence  against  this  statute,  to  state  that  the  court,  before  which 
the  former  trial  was  had,  did  adjudge  the  defendant  to  be  a 
common  utterer.  The  indictment  charged  that  the  defendant  was 
before  that  time  in  due  form  of  lata  tried  and  convicted  at  the 
Guildford  Quarter  Sessions,  on  a  certain  indictment  against  him 
for  uttering  false  afid  counterfeit  coin,  knowing  it  to  be  such ; 
having  about  him  at  the  time,  in  his  custody  and  possession,  other 
false  and  counterfeit  money ;  and  that  it^was  thereupon  adjudged 
by  the  Court  that  he  should  be  imprisoned  for  a  year,  and  until 
he  fpund  sureties  for  his  good  behaviour  for  two  years  more;  and 
then  averred,  that,  having  been  so  convicted  as  a  common  utterer 
of  false  money  J  he  afterwards  uttered  other  false  and  counterfeit 
money.  The  objection  taken  in  arrest  of  judgment,  and  which 
Was  reserved  for  the  opinion  of  the  Judges,  was  this,  that  in  stat- 
ing the  original  record  and  judgment  of  the  Court  of  Quarter 
Sessions^  it  is  not  stated  that  tiie  Court  did  adjudge  the  defendant 
to  be  a  common  utterer,  but  only  that  they  considered  and  ad- 
judged the  prisoner  to  be  imprisoned  twelve  months,  and  to  find 
surety  for  his  good  behaviour  for  two  years  more.  But  the 
Judges  held  that  it  was  not  necessary  that  the  Court  should 
adjudge  the  defendant  to  be  a  common  utterer,  though  the  statute 
says  he  shall  be  deemed  find  taken  to  be  a  common  utterer;  that 
being  a  conclusion  of  law:  and  it  being  sufficient  for  the  Court 
before  which  a  defendant  is  convicted  of  an  offence  within  the 
statute  to  adjudge  him  to  suffer  the  punishment  inflicted  by  law 
on  the  offence.  (2) 

An  indictment  upon  theiiecond  section  of  this  statute,  15  Geo. 
2.,  for  feloniously  uttering  counterfeit  money  after  two  convictions, 
and  judgments  for  misdemeanors  on  the  same  statute,  must  set  out 
the  former  convictions^  and  judgments,  with  a  prout  patet  per 
recordum  ;  and  judgment  for  a  misdemeanor  cannot  be  given  upon 
an  indictment  for  felony,  bad  for  want  of  such  an  averment.  The 
prisoner  was  tried  and  convicted  before  Holroyd,  J.  for  feloniously 
uttering  a  false  and  counterfeit  shilling,  well  knowing  the  same  to 
be  false  and  counterfeit,  contrary  to  the  statute,  &c.  having  been 
twice  before  convicted  of  similar  utterings,  as  misdemeanors,  con- 
trary to  the  same  statute.  It  was  objected  after  the  trial  in  arrest 
of  judgment,  that  the  present  indictment,  in  setting  forth  the  trial, 
conviction,  and  judgment,  upon  the  second  indictment  for  the  se- 
cond offence,  (and  which  were  essential  to  constitute  the  crime  a 
felony  as  charged  in  the  present  indictment,)  was  defective  in  not 
stating  or  alleging  vl  prout  patet  per  recordum  in  respect  of  those 


(a)  Rex  V.  Smith,  Hil.  T.  1800.  8 
Leach  858.  8  Bos.  and  Pul.  187.  1 
East.  P.  C.  f.  4.  g.89.  p.  183.  Ruas. 
aadRy.  5.  The  same  Judgrment  was 
f  i?aa  on  another  case  of  Beiijamia 


Levi,  reserved  at  the  same  time. 

{h)  Rex  V.  Michael,  East  T.  1808. 
8  Leach.  9S8.  1  East.  P.  C.  JMend. 
xix.  RuflB.  and  Rv.  89.  S.  P.  Rex  v* 
Booth,  R4i».  and  Ry.  7. 
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proceedings,  as  appeared  t6  have  been  done  in  the  second  indict- 
uient,  in  stating  the  proceedings,  had  uoder.the  first  indictment. 
It  was  also  objected  that  there  ought  to  have  btfen- an  allegation 
that  the  former  convictions  and  judgments  remained  in  force 
unreversed,  &c.  And  further,  it  was  objected,  that  the  present 
indictment  did  not  allege  as  facta  the  actual  committing  of  the  two 
former  offences,  or  even  the  tsials,  toonvicVions^  and  judgments  upon 
both  of  them,  but  only  the  tiual,  conviction,  and  judgment,  upon 
the  second  indictment^  whereas  the  second  indictment  appeared  to 
have  alleged  a  trial,  conviction^  and  judgment,  upon  the  first. 
Upon  these  objections  jttdgment  was  respited  by  the  learned  judge, 
who  submitteci  to  the  Judges -whether  the  judgment  should  be 
arrested,  orwheUier,  in. case  the  indictment  should  be  deemed 
defective,  as  an  indictment  for  felony,  it  would  warrant  a  judgment 
for  the  offence  as  for  a  misdemeanor.  The  Judges  held  that  the 
indictment  was  bad  for  want  of  a  prout  paiei  pet  recordum  in  the 
statement  of  the  conviction  and  judgment  for  the  second  offence ; 
and  that  no  judgment  could  be  given  for  the  misdemeanor  upon 
this  record.     And  the  judgment  was  therefore  arrested,  (b) 

By  the  fifth  section  of  the  16  Geo;.  2.  c.  28.,  it  is  provided  that  Trial  and  eri- 
offmders  shall  be  indicted,  arraigned,  tried,  and  convicted,  by  such  ^^'^'^^* 
like  evidence  and  in  such  manner  as  counterfeitors  of  the  coin ; 
with  a  proviso  that  the  prosecution  be  conmxenced  within  six 
months  next  after  the  offence  committed. 

For  the  purpose  of  proving  the  act  charged  in  the  indictment  to  Evuience  of  a 
have  been  done  knount^li/y  it  is  the  practice  to  receive  proof  of  more  ^^^J  know- 
than  one  uttering  committed  bythe  party  aboutthe  same  time,  though 
only  one  uttering  be  charged  in  the  indictment.  This  is  in  con- 
formity with  the  practice  upon  indictments  for  disposing  of  and 
putting  away  ft)rged  bank  notes,  knowing  them  to  be  forged ;  (c) 
upon  one  of  which,  the  counsel  for  the  prisoners,  objecting  to  «uch 
evidence,  contended  that  it  would  not  be  allowed  .upon  an  indict- 
ment for  uttering  bad  money ;  and  stated  that  the  proof  in  such 
case  was  always  exclusively  confined  to  the  purticular  uttering 
charged  in  the  indictment.  But  Mr.  Barou  Thomson  said,  that 
he  by  no  means  agreed  in  the  conclusion  of  the  prisoner's  counsel, 
that  the  prosecutor  could  not  give  evidence  of  another  uttering  on 
the  same  day  to  prove  the  guUty  knmoledge.    ^'  Such  other  utter- 


(»)  Rex  «.  Turner,  Mich.  T.,  l^Si. 
Rj.  &  Mood.  C.  C.  U.  47.  And  see 
Bex  V.  Sinith«  Kuss.  &  Ry.  5.  I  Bast. 
P.  C.  18S.  2  Leach  858.  Rex  r. 
Booth,  Buss.  &  R^.  7. 

(c)  Rex  V.  Whiley  and  Hainoiir  8 
Leach  98S.  I  New  R.  02.  Tatter* 
shalPs  case,  cite  J  ia  Whiley  &  Haines. 
And  see  Ball's  case,  1  Cnmpb.  325.., 
where  upon  an  indictmeDt  at  Lewes, 
Sunu  Assizes,  1S07,  against  tlie  pri- 
soner for  knowingly  uiUring  a  forged 
bank  notCt  the  note  in  question  was 
proved  to  have  been  ottered  by  the 
prispoor  on  the  nth  of  June*  and 
evidence  was  then  given  of  his  having 
uttered  another  forged  note  of  the 
same  luanufactare  on  the  totb  March 


preceding;  and  that  there  had  been 
paid  into  Uie  bank  of  Bngland  various 
forged  notes,  dated  between  Decem- 
ber 1806.  and  March  1807,.  all  of  the 
same  manufacture,  and  having  differ* 
ent  indorsements  upon  them  in  the 
hand-writing  of  the  prisoner  $  but  it 
did  not  apnea  rat  what  times  the  Bank 
of  I'^nglaua  had  received  these  notes. 
The  indorsements,  however^  in  the 
hand-writing  of  the  prisoner,  were 
considered  as  evidence  of  such  notes 
having  l)een  in  his  possession.  Upon 
reference  to  the  Juag^,  they  were  all 
of  opinion  that  the  evidence  as'^iven 
in  this  case  was  properly  admitted. 
And  see  Phill.  on  £vid.  i:)7. 
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'^  ing,"  he  observes,  **  cannot  be  punished  until  it  has  become  the 
*'  subject  of  a  distinct  and  separate  charge ;  but  it  affords  strong 
<' evidence  of  the  knowledge  of  the  prisoner  that  the  money  he 
''  uttered  wtus  bad.  If  a  man  utter  a  bad  shilling,  and  fifty  other 
*^  bad  shillings  are  found  upon  him,,  this  would  bring  him  vidthin 
'^  the  description  of  a  common  utterer :  but  if  the  indictment  do 
^^  not  contain  that  charge,  yet  these  circumstances  may  be  given 
^^  in  evidence  on  any  other  charge  of  uttering,  to  shew  that  he 
'^  uttered  the  money  with  a  knowledge  of  its  being  hadJ"  (d) 
'  An  associate,  not  present  nor  co-operating  at  an  uttering  of  bad 
money,  is  not  liable  to  be  convicted  vidth  the  actual  utterer,  merely 
on  the  ground  that  he  is  an  utterer  also,  and  has  other  bad  money 
about  him  for  the  purpose  of  uttering.  And  it  appears  not  to  be  a 
sufficient  ground  for  convicting  a  person  of  the  second  offence,  of 
Slaving  other  bad  money  in  possession  at  the  time,  that  such  per- 
son was  associating  with  another,  not  present  at  the  uttering,  who 
•had  large  quantities  of  bad  money  about  him  for  circulation  ;  or 
that  such  person  on  the  day  after  the  uttering  had  in  possession  a 
small  number  of  pieces  of  bad  money.  The  prisoners,  Job  and 
Sarah  Else,  were  indicted  for  uttering  a  bad  shilling,  having  other 
had  shillings  in  their  possession  at  the  time.  Upon  the  evidence 
it  appeared  that  the  uttering  was  by  the  woman  alone,  on  the  30th 
of  January,  in  the  absence  of  the  man ;  that  they  both  slept  toge- 
ther on  the  29th  and  31st ;  and  that  on  the  30th  the  man  offered 
for  sale  a  large  quantity  of  bad  shillings  and  sixpences ;  and  also 
that  they  were  both  searched  on  the  oist;  when  upon  the  man 
was  found  a  large  quantity  of  bad  shillings,  and  upon  the  woman 
were  found  six  bad  shillings.  The  prisoners  were  upon  this  evi- 
dence both  convicted  of  the  double  offence,  on  the  ground  that 
both  being  engaged  in  the  same  illegal  traffic^  the  act  of  one  was  the 
act  of  bo^ :  but,  upon  the  case  being  reserved,  the  Judges  held  the 
woman  alone  liable  to  be  convicted,  and  that  of  the  single  offence 
only,  (e) 

By  the  ninth  section  of  the  15  Geo.  2.  c.  26.,  it  is  enacted,  that 
^'  if  any  person  be  convicted  of  uttering  or  tendering  any  ftJse  or 
^^  counterfeit  money  as  aforesaid,  and  shall  afterwards  be  guilty  of 
^*  the  like  offence  in  any  other  county  or  city,  the  clerk  of  the 
"  assize,  or  clerk  of  the  peace  of  the  county  or  city,  where  such 
^^  conviction  was  had,  shall,  at  the  request  of  the  prosecutor,  or 
'^  any  other  on  His  Majesty's  behalf,  certify  the  same  by  a  tran- 
'^  script,  in  a  few  words,  containing  the  effect  and  tenor  of  such 
^'  conviction,  for  which  certificate  two  shillings  and  sixpence,  and 
''  no  more,  shall  be  paid ;  and  such  certificate,  being  produced  in 
'*  court,  shall  be  sufficient  proof  of  such  former  conviction.  (/) 


{d)  Hex  V.  Whiley  and  Haines»  S 
Leaeh  983. 

{e)  Rex  o.  Else,  EasLT.  1808.  MS. 
Bayley,  J.  and  Rusf .  &  K  ▼.  14fi.  And 
see  Rex  v.  Soanes  and  Others,  (utter- 
ing a  forged  note;)  Russ.  &  Ry.  25. ( 
and  other  cases,  post.  Book  IV.  Chap, 
xxvii.  s.  4. 

if)  By  this  it  seems  that  the  justices 
of  the  peace  in  sessions  have  power  to 


try  such  offenders;  otherwise  this  di- 
rection to  the  clerk  of  the  peace  to 
certify  the  conviction  is  incongruous ; 
for  he  is  not  the  proper  person  to  cer- 
tify what  is  done  in  another  court, 
where  he  is  not  necessarily  supposed 
to  be  present:  but  no  power  is  givea 
to  the  sessions  by  any  express  words 
in  this  statute  to  hear  and  deternaine 
such  offences. 
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SECT.  II. 

Of  Uttering,  Tendering,  Sfc.  Foreign  Counterfeit  Coin. 

This  offence,  particularly  wkh  respect  to  the  gold  coin  called 

JLouis  d'Or,  and  silver  dollars,  is  stated,  in  the  statute  37  Geo. 

3.  c*  126,  to  have  greatly  increased;  and  the  third  section  of  that 

statute  makes  the  following  provision  against  it : — ^*  That  if  any  |?^"^-  thi^^* 

^'  person  or  persons  shall,  from  and  after  the  passing  of  this  act,  im^^nment» 

'^  utter,  or  tender  in  payment,  or  give  in  exchange,  or  pay  or  put  and  sureties 

qfi^  to  any  person  or  persons,  any  such  false  or  coimterfeit  coin  for  six  months. 

as  aforesaid  (namely,  by  the  second  section,  coin  not  the  proper 
"  coin  of  this  reakn,  nor  permitted  to  be  current  within  the  same) 
*'  resembling,  or  made  with  intent  to  resemble  or  look  like  any 
^'  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country,  or  to 
^'  pass  as  such  foreign  coin,  knowing  the  same  to  be  false  or  coun- 
^'  terfeit,  and  shall  be  thereof  convicted,  every  person  so  offend- 
^  ing  shall  suffer  six  months'  imprisonment,  and  find  sureties  for 
^'  his  or  her  good  behaviour  for  six  months  more,  to  be  computed 
"  from  the  end  of  the  said  first  six  months ;  and  if  the  same  per-  "^^  *  ■econd 

OuCDCfi  two 

'*  son  shall  afterwards  be  convicted  a  second  time  for  the  like  years'  impri- 
**  offence  of  uttering  or  tendering  in  payment,  or  giving  in  ex-  sonm^nt,  and 
^  change,  or  paying  or  putting  off  any  such  false  or  counterfeit  »'*^e**«8  for 
*'  coin  as  aforesaid,  knowing  the  same  to  be  false  or  counterfeit,    ^^  ^^*"* 
'^  such  person  shall  for  such  second  offence  suffer  two  years'  im- 
^  prisonment,  and  find  sureties  for  his  or  her  good  behaviour  for 
^*  two  years  more,  to  be  computed  from  the  end  of  the  said  first 
*^  two  years  ;  and  if  the  same  person  shall  afterwards  offend  a  third  ^^  ■  '^J7* 

c£  M*       ^  •       ^     '  .1.*.  .  ...  V  offence  felony, 

^  tune,  m  uttering  or  tendermg  m  pajrment,  or  givmg  m  exchange,  without  bene- 
^'  or  paying,  or  putting  off  any  such  false  or  counterfeit  coin  as  fit  of  clen^y. 
^'  aforesaid,  knowing  the  same  to  be  false  or  counterfeit,  and  shall 
*'  be  convicted  of  such  third  offence,  he  or  she  shall  be  adjudged 
"  to  be  guilty  of  felony  without  benefit  of  clergy." 

A  certificate  of  a  former  conviction  is  made  sufficient  evidence  E^e^coiivic- 
upon  the  trial  of  an  offender  for  a  further  offence.    The  fifth  see-  tton  by  means 
tion  of  the  statute  enacts,  that  if  any  person  shall  be  convicted  of  of  acertificate. 
uttering  or  tendering  any  such  false  or  counterfeit  coin  as  afore- 
said, and  shall  afterwards  be  guilty  of  the  like  offence  in  any  other 
county,  city,  or  place,  the  clerk  of  the  assize,  or  clerk  of  the  peace 
for  the  county,  city,  or  place  where  such  former  conviction  shall 
have  been  had,  shall,  at  the  request  of  the  prosecutor,  or  any 
other  on  His  Majesty's  behalf,  certify  the  same  by  a  transcript,  in 
few  words,  containing  the  effect  and  tenor  of  such  conviction ;  for 
which  certificate  two  shillings  and  sixpence,  and  no  more,  shall  • 
be  paid ;  and  such  certificate,  being  produced  in  court,  shall  be 
sufficient  proof  of  such  former  conviction. 

Having  in  custody  a  greater  number  than  five  pieces  of  counter-  iiS^^^Justody 
feit  foreign  coin,  whether  curi^nt  here  or  not,  makes  the  paily  above  a  cer- 
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liable  to  punishment  by  proceedings  before  a  justice  of  the  peace. 
The  sixth  section  of  the  statute  enacts,  that  "  if  any  person  or 
'^  persons  shall  have  in  their  custody,  without  lawful  excuse,  any 
^^  greater  number  than  five  pieces  oi  false  or  counterfeit  coin,  of 
^^  any  kind  or  kinds,  resembling,  or  made  with  intent  to  resemble 
'^  or  look  like  any  gold  or  silver  coin  or  coins  of  any  foreign  prince, 
"  state,  or  country,  or  to  pass  as  such  foreign  coin ;  every  such 
*'  person,  being  thereof  convicted  upon  oath  before  one  justice  of 
'^  the  peace,  shall  forfeit  all  such  false  and  counterfeit  coin,  which 
'^  shall  be  cut  in  pieces  by  order  of  such  justice ;  and  shall  for 
<'  every  such  offence  forfeit  a  sum  not  exceeding  five  pounds,  nor 
^^  less  than  forty  shilfings,  for  every  such  piece  of  false  or  coun- 
'^  terfeit  coin  which  shaU  be  found  in  the  custody  of  such  person ; 
^^  one  moiety  to  the  informer,  the  other  to  the  poor  of  the  parish 
^'  where  the  offence  was  committed ;  and  in  default  of  payment 
'^  forthwith  shall  be  committed  to  the  common  gaol  or  house  of 
'^  correction,  there  to  be  kept  to  hard  labour  for  three  calendar 
^'  months^  or  until  such  penalty  be  paid." 
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CHAPTER  THE   FIFTH. 

'I  > 

OF  &BCBYVINO  OR  PAVING  FOa  TUB  CURRENT  COIN  ANT  MORS  OR 

L85S  THAN  ITS  LAWFUL  VALUB. 

Thb  Statute  5  &  6  Edw.  6.  c.  19.  reciting  thdt  divers  eoreCous  5  &  6  Ed.  6.  e. 
persons,  of  their  own  authorities,  and  notwithstanding  a  statute  of  ^^■ 
25  Edw.  3.  St.  2.  .c.  12.  had  of  late  taken  upon  them  to  make 
exchanges,  as  well  of  coined  gold  as  of  coined  silver,  receiving 
and  paying  therefore  more  than  the  current  value  as  it  had  bee^i 
declared  by  the  King's  proclamation ;  enacted,  that  If  any  person 
should  exchange  any  corned  gold,  silver,  or  money,  givmg,  receiv- 
ing, or  paying  any  more  in  value,  benent,  proiii,  or  advantage  fqr 
it  dian  the  same  was  or  should  be  declared  by  the  King's  procla- 
mation to  be  current  for  within  this  realm,  and  the  King's  other 
dominions,  that  then  all  the  said  coined  gold,  silver,  and  money 
so  exchanged  should  be  forfeited,  and  the  offenders  be  imprisoned 
for  a  year,  and  fined  at  the  King's  pleasure. 

It  was  objected  in  two  recent  cases,  that  Me  exchanging  guineas  Exchanging 
/or  bank  noteSy  taking  the  guineas  in  such  exchange  at  a  higher  p^^^^  ^o" 
value  than  they  were  current  for  by  the  King's  procWiation,  was  ^nuiinthe 
not  an  offence  within  this  statute :  and,  after  solemn  arguments  at  tute. 
several  times  before  the  Judges,  the  point  was  decided'  in  favour  of 
the  objection.(a)  In  consequence  of  this  decision  the  51 G.  3.  cJ27*  &l  G.3.  c.  127. 
and  the  52  G.3,  c.  50.  (continued  by  the  63  Geo.  3.  c.  5.  to  the  25th  Jjf  ^^to  it '^' 
March,  1814,  and  further  continued  by  the  54th  Xjeo.'3.  c.,52.  «eivia|io^|M(y' 
during  the  continuance  of  any  act  imposing  any  restriction  on  the  iQf^fof  jgfM 
bank  of  England  with  respect  to  payments  in  cash)  made  several  u^'j^'^JJJtii-'* 
provisions  upon  this  subject  which  have  now  ceased  by  the  opera-  iue»wh«iherm 
tion  of  the  59  Geo.  3.  c.  49.  s.  1.  which  removed  the  restrictions  money  or  bank 
on  payments  in  cash  under  the  several  Bank  acts,  on  the.  1st  of  ''^^' 
May,  1823. 

The  provisions  made  upon  this  subject  by  the-  56th  Geo.  8.  c.  ^^  Geo.  3.  c. 
68.  8. 13.  as  to  receiving  the  current  gold  coin  for  fhore  or  less  ^^^^nj'"*** 
than  its  value,  according  to  its  denomination,  should  however  paying  for  gold 
be  here  mentioned.    That  statute  enacts,  that  *^  no  person  shall  coin  more  or 
**  by  any  means,  device,  shift,  or  contrivance  whatsoever,  receive  J^uc  Accord- 
''  or  pay  for  any  gold  coin  lawfidly  current  within  the  United  ing  u>  iu  de- 
**  Kingaom  of  Great  Britain  and  Ireland  any  more  or  less  in  value,  nomination. 
^  Ibenefit,  profit,  or  advantage  than  the  true  lawful  value  which 
''  sudi  gold  coin  doth  or  shaSi  by  its  denomination  import ;  nor 

(«)  Rex  V,  D«  Tooge,  14  East  402.)  and  Rex  v.  Wright^  cited  14  East  404. 
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^'  shall  utter  or  receive  any  piece  or  pieces  of  gold  coin  of  this 
^'  reakn  at  any  greater  or  higher  rate  or  value,  nor  at  any  less  or 
^^  lower  rate  or  value  than  the  same  shall  be  current  for  in  pay- 
'^  ment  according  to  the  rates  and  values  declared  and  set  upon 
^^  them  pursuant  to  law,  and  that  every  person  who  shall  ofl^nd 
'^  herein  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanor, 
'^  and  being  thereof  convicted  by  due  course  of  law,  shall  suffer 
*'  imprisonment  for  the  term  oi  six  calendar  months,  and  shall 
^^  find  sureties  i(x  his  or  her  good  behaviour  for  Qne  year  more,  to 
<^  be  computed  from  the  end  of  the  said  six  months ;  and  if  the 
'^  same  person  shall  afterwards  be  convicted  of  the  like  offence, 
^^  such  person  shall  for  such  second  offence  suffer  one  year's  im- 
^'  prisonment,  and  find  sureties  for  his  or  her  good  behaviour  for 
^  one  year  more,  to  be  computed  from  the  end  of  the  said  last- 
^^  mentioned  year;  and  if  the  same  person  shall  afterwards  offend 
^^  against  this  act,  and  shall  by  due  course  of  law  be  convicted  of 
^^  any  subsequent  offence,  he  or  she  shall  be  imprisoned  for  the 
"  term  of  two  years  for  every  such  subsequent  offence." 

The  14th  section  enacts  "  that  if  any  person  who  shall  be  con- 
*'  victed  of  receiving  or  paying  any  such  gold  coin  contrary  to  this 
^'  act,  shall  afterwards  be  guilty  of  the  Uke  offence,  the  clerk  of 
*'  the  assize  or  clerk  of  tie  peace  for  the  county,  city,  or  place 
'^  where  such  conviction  was  so  had,  shall,  at  the  request  of  the 
**  prosecutor,  or  any  other  person  on  his  Majesty's  behalf,  certify 
^^  such  conviction,  for  which  certificate  two  shillings  and  sixpence, 
^'  and  no  more,  shall  be  paid ;  and  such  certificate,  being  produced 
**  in  court,  shall  be  sufficient  proof  of  such  former  conviction." 

The  15th  section  enacts,  ^^  that  no  person  against  whom  any 
^'  bill  of  indictment  shall  be  found  at  any  assizes  or  sessions  of 
^'  the  peace,,  for  any  offence  against  this  act,  shall  be  entitled  to 
'^  traverse  the  same  to  any  subsequent  assizes  or  sessions;  but 
'^  the  court,  at  which  such  bill  of  indictment  shall  be  found,  shall 
"  forthwith  proceed  to  try  the  person  or  persons  against  whom  the 
^^  same  shall  be  found,  unless  he,  she,  or  they  shall  shew  good 
**  cause,  to  be  allowed  by  the  court,  why  his,  her,  or  their  trial 
^^  should  be  postponed/* 

The  16th  section  enacts,  '^  that  on  any  prosecution  or  trial  of 
'^  any  offender  or  offenders  hereafter  to  be  prosecuted  or  tried  for 
'^  any  offence  against  this  act,  it  shall  not  be  necessary  to  prove 
*^  that  the  gold  coin  received  or  paid,  or  uttered  contrary  to  this 
'^  act,  is  the  current  gold  coin  of  this  realmj  but  the  same  shall 
'^  be  deemed  and  taken  so  to  be,  if  received  or  paid,  or  uttered  as 
'^  such,  until  the  contrary  thereof  shall  be  proved  to  the  satisfac- 
*'  tion  of  the  judge,  justice,  or  court,  before  whom  any  such 
'^  offender  or  offenders  shall  be  prosecuted  or  tried." 
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CHAPTER  THE  SIXTH. 


OF   SERVING^   OR  PROCURING  OTHBRS  TO  SBRVB^ 

FORBION  STATES. 


Entering  into  the  service  of  any  foreign  state  without  the  con<-  Seiring  fi^ 
sent  of  the  king,  or  contracting  with  it  any  other  engagement  JJ^^J^JJJJj* 
which  subjects  the  party  to  an  influence  or  controul  inconsistent  atcomnKm 
with  the  allegiance  due  to  our  own  sovereign,  is^  at  common  law,  Iaw. 
a  high  misdemeanor,  and  punishable  accordingly,  (a)    Indeed  it  is 
considered  as  so  high  an  offence  to  prefer  the  interest  of  a  foreign 
state  to  that  of  our  own,  that  any  act  is  criminal  which  may  but 
incline  a  man  to  do  so ;  as  to  receive  a  pension  from  a  foreign 
prince  without  the  leave  of  the  king,  (i) 

But  with  respect  to  servings  or  procuring  others  to  serve,  f.{8?Jto  ** 
forei^  states,  provisions  have  been  made  by  several  statutes,  subjects  going 
The  o  Jac.  1.  c.  4.  s.  18.  enacts,  that  "every  subject  of  this  reahn  ^^^  <>'''»« 
*'  that  shall  go  or  pass  out  of  this  realm  to  serve  any  foreign  ™  fci©^^' 
*^  prince,  state,  or  potentate,  or  shall  pass  over  the  «eas,  and  shall 
**  voluntarily  serve  any  such  foreign  prince,  state,  or  potentate, 
*'  not  having  before  his  going  taken  the  oath  of  obedience,  (c)  shall 
^'  be  a  felon."    The  nineteenth  section  of  the  statute  enacts,  that 
'*  if  any  gentleman  or  person  of  higher  degree,  or  any  person  which 
^*  hath  borne,  or  shall  bear  any  office,  or  place  of  captain,  lieu- 
^'  tenant,  or  any  other  place,  charge,  or  office,  in  camp,  army,  or 
^  company  of  soldiers,  or  conductor  of  soldiers,  shall  after  go  or 
^^  pass  voluntarily  out  of  this  realm  to  serve  any  such  foreign 
'*  prince,  state,  or  potentate,  or  shall  voluntarily  serve  any  such 
^'  prince,  state,  or  potentate,  before  that  he  and  they  shall  become 
^^  bound  by  obligation,  with  two  sureties,  &c."  with  a  condition, 
to  the  effect  that  he  will  not  be  reconciled  to  the  see  of  Rome, 
nor  enter  into  any  conspiracy  against  the  king  (as  particularly  set 
forth  in  the  act)  '^  he  shall  be  a  felon." 

Upon  the  construction  of  this  statute  it  has  been  considered,  Constractloi. 


(«)  1  East  P.  C.  c.  9.  8.  83.  p.  81.  but  it  ha^  been  udcc  taken  awaj  by 

4  Blac.  Com.  189.  1 W.  and  M.  sess.  1.  c.  8. 8.  8.  aod  new 

(b)  1  Hawk.  P.  Cc  88. 8. 3.   4  Blac.  oaths  of  allegiaDce  and  supremacy  en- 

Com.  18K    3  Inst  144.  •  joined  in  its  room* 

(e)  The  oath  is  set  forth  in  the  act : 
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that  if  a  party  go  out  of  the  realm  with  intent  to  serve  a  foreign 
state,  although  there  be  no  service  in  fact;  or  if  a  party  do  actually 
so  serve,  though  he  did  not  go  over  for  that  purpose,  but  upon 
some  other  occasion,  it  will  be  within  the  statute,  (d) 

The  trial  of  an  offence  against  this  statute  is  to  be  where  the 
offence  is  committed,  which  is  at  the  place  where  the  party  passed 
out  of  the  kingdom,  (e) 

The  statute  59  Geo.  3.  c.  69.  reciting  that  the  enlistment  or 
engagement  of  his  Majesty's  subjects  to  serve  in  war  in  foreign 
service,  without  his  Majesty's  licence ;  and  the  fitting  out,  and 
equipping,  and  arming  of  vessels  by  his  Majesty's  subjects,  with- 
out his  Majesty's  licence,  for  warlike  operations  in  or  against 
the  dominions  or  territories  of  any  foreign  prince,  state,  &c.  or 
against  the  ships,  goods,  or  merchandize,  of  any  foreign  prince, 
state,  &c.,  might  be  prejudicial  to,  and  tend   to  endanger  the 
peace  and  welfare  of  this  kingdom,  repeals  the  statutes;  9  Geo.  2* 
c.  30.  and  29  Geo.  2.  c.  17«>  and  also  the  two  Irish  statutes,  1 1 
Geo.  2.  and  19  Geo.  2. ;  and  then  enacts,  that  ^^  if  any  natural  born 
"  subject  of  his  Majesty,  his  heirs  and  successors,  without  the 
^  leave  or  licence  of  his  Majesty,  &c.  for  that  purpose  first  had 
'^  and  obtained  under  the  sign  manual  of  his  Majesty,  his  heirs  or 
^^  successors,  or  signified  by  order  in  council,  or  by  proclamation 
'^  of  his  Majesty,  las  lieirs  or  successors,  shall  take  or  accept,  or 
^  shall  a^ee  to  take  or  accept,  any  military  commission,  or  shall 
^'  otherwise  enter  into  the  military  service  as  a  commissioned  or 
^^  non-commissioned  officer,  or  shall  enlist  or  enter  himself  to  en- 
''  list,  or  shall  agree  to  enlist  or  to  enter  himself  tp  serve  as  a 
*'  soldier,  or  to  be  employed  or  shall  serve  in  any  warlike  or  mili- 
**  tary  operation,  in  the  jservice  of,  or  for,  or  under,  or  in  aid  of, 
any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of 
any  province  or  people,  or  of  any  person  or  persons  exercising, 
or  assuming  to  exercise,  the  powers  of  government  in  or  over 
**  any  foreign  country,  colony,  province,  or  part  of  any  province,  or 
people,  either  as  an  officer  or  soldier,  or  in  any  other  military 
capacity ;  or  if  any  natural  bom  subject  of  his  Majesty  shall, 
*'  without  such  leave  or  licence  as  aforesaid,  accept,  or  agree  to 
''  take  or  accept,  any  commission,  warrant,  or  appointment,  as  an 
^'  officer,  or  shall  enlist  or  enter  himself,  or  shall  agree  to  enlist  or 
'^. enter  himself^  to  serve  as  a  sailor  or  marine,  or  to  be  employed 
or  engaged,  or  shall  serve  in  and  on  board  any  ship  or  vessel  of 
war,  or  in  and  on  board  any  ship  or  vessel  used  or  fitted  out,  or 
equipped  or  int€;nded  to  be  used  for  any  warlike  purpose,  in  the 
**  service  of,  or  for,  or  under,  or  in  aid  of,  any  foreign  power,* 
prince,  st^te,  potentate,  colony,  province,  or  part  of  any  province, 
or  people,  or  of  any  person  or  persons  exercising,  or  assuming  to 
exercise,  the  powers  of  government  in  or  over  any  foreign  coun- 
try, colony,  province,  or  part  of  any  province,  or  people ;  or  if 
any  natural  born  subject  of  his  Majesty  shall,  without  such  leave 
and  licence  a9  aforesaid,  engage,  contract,  or  agree  to  go,  or  shall 
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(d)  3  Inst.  80.    1  £ast  P.  C.  c.  2. 
9.  93.  p.  88. 


(e)  3  lost  80.    3  Jac.  1.  c.  4.  8.  36. 


CHA^.  Ti.]  to  $eTve  Foreign  States.  93 

•*  go  to  any  foreign  state,  eountih^,  tdkmy^  pixmnce,  or  part  of  any 
^  province,  of  to  any  place  beyond  the  seas,  with  an  intent  or  in 
"  order  to  enlist,  or  enter  himself  to  sem^,  or  with  intent  to  serve, 
**  in  any  warlike  or  military  operation. w^tever,  vfhether  by  land 
**  or  by  sea,  in  the  advice  (ff^  OP  for^or^  under,  or  in  aid  of  any 
"  foreign  prince,  state,  potentate,  l^ok>ny,  province^  or  part  of  any 
**  province,  or  people,  6r  ih  the  service  of,  oi?  for,  pr  under,  or  in 
^'  aid  of,  any  person  or'  persons  exeifoii^g,  or  assuming  to  dxevcise, 
'^  the  powers  of  goveriim^ht  in  or  oter  any  foveiga  country,  colony, 
^  province,  or  part  of  any  province,  qt  people,either  as  an  officer  or  a 
^  soldier,  or  in  any  other  military  capacity,  or  as  an  officer,  or  sailor^ 
^  or  marine,  in  any  such  ship  oi  vessel  as  aforesaid:,  tdthough  no 
**  enlisting  money,  or  pay,  or  reward,  'shall  have  been,  or  shfdl  be, 
'*  in  any  or  either  of  the  cases  dfi^reaaidy  actually  paid  to  or  re- 
^'  ceived  by  him^  or  by  ahy  person  to  or  for  his  use  or  benefit ;  or 
^  if  any  person  whatever,  within  t^e  united  kingdom  of  Great 
^^  Britain  and  Ireland,  or  in  toy  part  of  his  Majesty's  dominions 
^  elsewhere^  or  in  any  country,  colcmy,  settlement,  island,  or  place, 
^  belonging  to  or  subject  to  his  Majesty,  shaU-hire,  retain,  engage, 
*^  or  procure,  or  shall  attempt  or  endeavour'  to  hire,  retain,  engage, 
^  or  procure,  any  person  or  persons  whatever  to  enlist,  or  to  enter 
^^  or  eng^  to  enlist,  br  to-  serve  or  to  be  employed  in  any  such 
'^  service  or  employment  as  aforesaid,  as  an  officer,  soldier,  sailor, 
'^  or  marine,  either  in  land  or  sea  servite^  for^  or  under,  or  in  aid 
^'  of,  any  foreign  prince,  state,  potentate,  colony,.province,  or  any 
^^  part  of  any  provinbe,  or  people^  or  for,  or  under,  or  in  aid  of,  any 
^  person  or  persons  exercising,  or  assuming  to  exercise,  any 
^  powers  of  government  as  aforesaid ;  or  to  go,  or  to  agree  to  go, 
''  or  embark,  from  any  part  of  his  Majesty'a  doipinions,  for  the 
^  purpose  or  with  intent  to  be  so  eidisted,  entered,  engaged,  or 
''  employed,  as  aforesaid,  whetlier  any  enlisting  money,  pay,  or 
^^  rewaro,  shall  have  been,  or  shaU  be,  actually  given  or  received  or 
^  not ;  in  any  or  either  of  such  cases,  every  person  so  offending 
^^  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  being  con- 
^^  victed  thereof,  upon  any  information  or  indictment,  shall  be 
^  punishable  by  fine  and  imprisonment,  or  either  of  them,  at  the 
'^  discretion  of  the  court  before  which  such  offender  shall  be  con-  ' 
«  victed."  (a) 

The  seventh  section  of  the  statute  enacts,  that  ^^  if  any  person.  Any  person 
*'  within  any  part  of  his  Majesty's  dominions  beyond  the  seas,  ^™«t  i'; 
*^  shall,  without  the  leave  and  licence  of  his  Majesty  for  that  pur-  pJiJ^f  &c?or 
^  pose,  first  hU  and  obtained  as  aforesaid,  equip,  furnish,  fit  out,  procuring  to 
**  or  arm,  or  attempt  or  endeavour  to  equip,  furnish,  fit  out,  JSj^^^^tgi 
^'  or  arm,  or  procure  to  be  equipped,  furnished,  fitted  out,  or  armed,  8ei,wi£  intent 


or  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping,  that  it  shaU 
furnishing,  fitting  out,  or  arming  of,  any  ship  or  vessel,  with  ^^^^^^ 
^  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  of  any  foreign 
**  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  prince,  ftc.  or 

(a)  S.  S.  contaiDS  a  proviso  exceot-     procnred  others  to  enlistv  ftc.  before 
tog  perwos  from  the  operation  of  toe     the  time  thereiii  specified, 
act  who  duiU  have  enlisted,  &c-  or 
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to  crnixe,  ftc. 
■gainst  any 
prince*  &c. 
with  whom  his 
MiOesty  shall 
not  be  at  war, 
goiltyof  a 
misdemeanor. 


MIT  person 
witnouflicence 
increasing,  or 
procuring  to 
be  increued, 
the  warlike 
force  of  any 
ship,  &c.  in  the 
senrice  of  any 
foreign  prince, 
&c*  gnilty  of 
misdemeanor. 


Apprehensioii 
^foifienders; 


Ofsertnng,  ot  procuring  otiiers       [book  ii^ 

^^  foreign  colony,  province,  or  part  of  any  province,  or  people,  or 
^^  of  any  person  or  persons  exercising,  or  assuming  to  exercise, 
''  any  powers  of  government  in  or  over  any  foreign  state,  colony,- 
^'  provmce,  or  part  of  any  province,  or  people,  as  a  transport  or^ 
'^  store  ship,  or  with  intent  to  cruize  or  commit  hostilities  against 
'^  any  prince,  state,  or  potentate,  or  against  the  subjects  or  citi- 
^^  zens  of  any  prince,  state,  or  potentate,  or  against  the  persons 
^'  exercising,  or  assuming  to  exercise,  the  powers  of  government 
'*^  in  any  colony,  province,  or  part  of  any  province,  or  country,  or 
^^  against  the  inhabitants  of  any  foreign  colony,  province,  or  part 
'^  of  any  province,  or  country,  with  whom  his  Majesty  shall  not 
^'  then  be  at  war  |  or  shall,  within  the  united  kingdom,  or  any  of 
^'  hb  Majesty's  dominions,  or  in  any  settlement,  colony,  territory,* 
^^  island,  or  place,  belonging  or  subject  to  his  Majesty,  issue  or 
f^  deliver  any  commission  for  any  slup  or  vessel,  to  the  intent 
f'  that  such  ship  or  vessel  shall  be  employed  as  aforesaid  3  every- 
f^such  person  so  offending  shall  be  deen^  guilty  of  a  misde- 
f ^  meanor,  and  shall,  upon  conviction  thereof,  upon  any  informal 
'^  tion  or  indictment,  be  pumshed  by  fine  and  imprisonment,  or 
'^either  of  them,  at  the  discretion  of  the  court  in  which  such 
'^  ofiender  shall  be  convicted."  (i) 

The  eighth  section  enacts,  ^*  that  if  any  person  in  any  part  of 
^'  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  m  any. 
^'  part  of  his  Majesty's  dominions  beyond  the  seas,  without  the 
^'  leave  and  licence  of  his  Majesty  for  that  purpose  first  had  and 
'^.  obtained  as  aforesaid,  shall,  by  adding  to  die  number  of  the 
^^  guns  of  such  vessel,  or  .by  changing  those  on  boiy d  for  other 
'^  guns,  or  by  the  addition  of  any  equipment  for  war,  increase  oi 
^'  augment,  or  procure  to  be  increased  or  augmented,  or  shall  be 
^^  knowingly  concerned  in  increasing  or  augmenting  the  warlike 
*^  force  of  any  ship,  or  vessel  of  war,  or  cruizer,  or  other  armed 
*^  vessel,  which  at  the  time  of  her  arrival  in  any  part  of  the  United 
'^  Kingdom,  or  any  of  his  Majesty's  dominions,  was  a  ship  of 
^'  war,  cruizer,  or  armed  vessel,  in  the  service  of  any  foreign 
^^  prince,  state,  or  potentate,  or  of  any  person  or  persons  exercis- 
'^  ing,  or  assuming  to  exercise  any  powers  of  government  in  or 
^*  over  any  colony,  province,  or  part  of  any  province  or  people 
^*  belonging  to  the  subjects  of  any  such  prince,  state,  or  potentate, 
^'  or  to  the  inhabitants  of  any  colony,  province,  or  part  of  any 
**  province  or  country  under  the  controul  of  any  person  or  persons 
'^  so  exercising,  or  assuming  to  exercise  the  powers  of  government, 
^  every  such  person  so  offending  shall  be  deemed  guilty  of  a  mis^ 
*^  demeanor,  and  shall,  upon  being  convicted  thereof,  upon  any 
'^  information  or  indictment,  be  punished  by  fine  and  imprison- 
'^  jnent,  or  either  of  them,  at  the  discretion  of  the  court  before 
**  which  such  o£Eender  shall  be  convicted." 

Any  justice  of  peace  residing  at  or  near  any  port  or  place  within 
the  United  Kingdom,  where  any  offence  made  punishable  by  this 
act  as  a  misdemeanor  shall  be  committed,  may  issue  his  wieir- 


9)  And  the  flfai]!,  with  the  tackte,     seized  by  the  officers  of  excise,  he. 
&c.  is  to  be  forfeited,  aod  may  be     •e*  7^ 


cttAp;  VI.] 


to.'9€rve  Fardgh  Slater. 
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rant  for  the  apprehension  of  the  offender^  to  bring  him  before' 
the  same  or  any  other  justice,  who  may  commit  unless  bail  is 
given,  (a) 

It  is  further  enacted,  that  all  such  offencjes  as  shall  be  com-  And  trial  for 
mitted  within  that  part  of  the  United  Kingdom  called  England^  offences  com- 
shail  be  tried  in  the  Court  of  Kmg's  Bench  at  Westminster,  and  J^^J^^ 
the  venue  laid  at  Westminster,  or  at  the  assizes,  or  session  of  kingdom. 
oyer  and  terminer  and  gaol  delivery,  or  at  any  quarter  or  general 
sessions  of  the  peace  for  the  county  or  place  where  the  offence 
was  committed;  that  when  committed  in  Ireland  they  shall  be 
prosecuted  in  the  Court  of  King's  Bench  at  Dublin,  and  the  venue 
there  laid,  or  at  any  assizes,  &c.  for  the  county  or  place  where 
the  offence  was  committed ;  and  when  committed  in  Scotland  ihsX 
they  shall  be  prosecuted  in  the  Court  of  Justiciary,  or  any  other 
Court  competent  to  try  criminal  offences  committed  within  the 
county,  &c.  within  which  the  offence  was  committed,  {b) 

The  statute  also  provides  for  the  apprehension  of  offenders.  Apprehension 
when  the  offence  shall  have  been  committed  out  of  the  United  ^^^  ®^ 
Kingdom,  and  for  their  trial  in  any  superior  court  of  his  Majesty's  where  the  oU 
dominions  competent  to  try,  and  having  jurisdiction  to  try  cri-  fences  hare 
minal  offences,  at  the  place  where  the  offence  shall  have  been  ^d  o«  ofSi 
committed,  (c)     And  with  respect  to  offences  committed  out  of  naited  king- 
the  United  Kingdom,  the  ninth  section  enacts,  that  they  may  be  ^om- 
prosecuted  in  the  Court  of  King's  Bench  at  Westminster,  the 
venue  being  laid  at  Westminster,  in  the  county  of  Middlesex,  {d) 

The  mutiny  act,  6  Geo.  4.  c.  5.  s.  155.  enacts  '^  that  if  any  6  Q.  4.  c.  5.  u 
"  person  or  persons  shall  in  any  part  of  his  Majesty's  dominions,  ^J^^" 
''  directly  or  indirectly  persuade  or  procure  any  soldier  or  sol-  soldiers  to  de- 
'^  diers  in  the  service  of  his  Majesty,  his  heirs  or  successors,  to  ^ert,  tobepn- 
**  desert  or  leave  such  service  as  aforesaid,  every  such  person  or  jjf^^rison^ 
'^persons  so  offending  as  aforesaid,  and  being  thereof  lawfully  ment, orboth. 
^^  convicted,  shall  suffer  such  punishment  by  fine  or  imprison- 
^^  ment,  or  both,  as  the  court  before  which  the  conviction  may 
*'  take  place  shall  adjudge." 

It  may  be  observed,  though  not  strictly  applicable  to  the  sub-  Disobedience 
ject  of  this  Chapter,  that  disobedience  to  the  king's  letter  to  a  ^mmandsta 
subject  commanding  him  to  return  from  beyond  the  seas,  or  to  retnm,  or  to 
the  kuuc's  writ  of  Ne  exeat  regno,  commandmir  a  subject  to  stay  ■^•y  *'  home, 

.  ,         ®  .         i_.  T_       •       •  •  1  M.         4.  /'K      \    J  'M.  *      1  ortorefnseto 

at  home,  is  a  high  mispnsion  and  contempt,  (t)     And  it  is  also  a  anist  the  king 
high  offence  to  refuse  to  assist  the  king  for  the  good  of  the  public,  in  council  or 
either  in  councils,  by  advice,  if  called  upon,  or  in  his  wars  by  per-  '^*^* 
fional  service  for  the  defence  of  the  realm  against  a  rebelhon  or 


(a)  Sect.  4. 

(»)  Ibid. 

(e)  IbU.  • 

id)  By  8.  5.  vesBels  with  persons  on 
board  engaged  in  fereign  serrice  may 
be  detained  in  an^  part  of  his  Ma- 
Jes^'s  dominions,  information  being 
laid  npon  oath.  By  s.  6.  a  penalty  is 
imposed  on  roasters  of  vessels,  ac. 
knowingly  taking  on  board  persons 
enlisted  contrary  to  the  act    But  by 


s.  12.  the  penalties  of  the  act  are  not 
to  extend  to  any  person  entering  into 
the  service  of  any  prince,  &c.  in  Atta^ 
with  leave  from  the  Governor  Gene- 
ral in  Council,  &c  at  Bengal. 

(t)  4  Blac.  Com.  18«.    And  if  the 
subject  neglects  to  return  from  be- 

Jond   the   seas,  when  commanded, 
islands  shall  be  seised  till  he  does 
return,  1  Hawk.  P.  C.  c.  88.  s.  4. 


96  Of  seducing  Soldier^^  ^e.  to  sene  Pdreign  States,  [mok.  u* 

itfvasion :  (i)  aii&r  Vfaidi''dteai]ia|r  W.nixiked  llie  neglecting 
to  jofat  iJbi^poise  candtui^8,  or  power  of  the  county^  being  there- 
unto required  by  the  sheriff  or  justices,  according  to  the  statute 
2  Henry  5.  c.  8.  which  is  a  duty  idcutiibent  upon  aU  tliat  are 
'  fifteen. yc^  of  age^  under  the  degree  of  nobility,  and  able  to 

'.  trff^4  {*)  • 

,  .  '      \  '  ■         .... 

(k)  I  Haivk.  P.  C.  c,  S8. 8. 9.  (I)  4  Bla.  Com.  18i{.  Lamb.  Eirl  S15. 
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CHAPTER  THE  SEVENTH. 

OF   SBDUCING   SOLDIERS   AND   SAILORS  TO  DESERT  OR   MUTINY. 

In  consequence  of  the  attempts  of  evil  disposed  persons  by  the  37  G.  3.  c.  79. 
publication  of  written  or  printed  papers^  and  by  malicious  and  wducingsol- 
advised  speaking,  to  seduce  soldiers  and  sailors,  from  their  duty  felony  witboat 
and  allegiance  to  his  Majesty,  the  37  Geo.  3.  c.  70*  was  passed,  benefit  of 
enacting  "  that  any  person  who  shall  maliciously  and  advisedly  clergy. 
**  endeavour  to  seduce  any  person  or  persons   serving  in  his 
*^  Majesty's  forces  by  sea  or  land,  from  his  or  their  duty  and  alle- 
**  giance  to  his  Majesty,  or  to  incite  or  stir  up  any  such  person  or 
"  persons  to  commit  any  act  of  mutiny,  or  to  make,  or  endeavour 
'^  to  make,  any  mutinous  assembly,  or  to  commit  any  traitorous  or 
**  mutinous  practice  whatsoever,  shall,  on  being  legaUy  convicted 
^^  of  such  offence,  be  adjudged  guilty  of  felony,  and  shall  suffer 
^'  death  as  in  cases  of  felony  without  benefit  of  clergy/'     The 
third  section  of  the  act  provides,  that  any  person  tried,  acquitted, 
or  convicted,  of  any  offence  against  this  act  shall  not  be  liable  to 
be  prosecuted  again  for  the  same  offence  or  fact,  as  high  treason, 
or  misprision  of  high  treason;  and  that  nothing  in  the  act  con- 
tained shall  prevent  the  trial  of  any  person  who  has  not  been 
tried  for  an  offence  against  this  act  from  being  tried  for  the  same 
as  high  treason,  or  misprision  of  high  treason.    And  it  is  pro- 
vided by  the  second  section,  that  any  offence  against  this  act, 
whether  committed  on  the  high  seas  or  in  England,  may  be  pro«- 
secuted  and  tried  brfore  any  court  of  oyer  and  terminer,  or  gaol  Trial, 
delivery,  for  any  county  in  England,  as  if  the  said  offence  had 
been  therein  committed.    It  was  decided  that  a  sailor  in  a  sick 
hospital  where  he  had  been  for  thirty  days,  and  therefore  was  not 
entitled  to  pay,  nor  liable  for  what  he  then  did  to  answer  before  a 
court  martial,  was  nevertheless  a  person  serving  in  his  Majesty's 
forces  by  sea  within  this  statute,  so  as  to  make  the  seducing. 
him  an  offence  within  its  provisions,  (a) 

It  has  been  decided,  that  an  indictment  upon  this  statute  need  Indictment. 
not  set  out  the  means  used  for  seducing  the  soldier  from  his  duty 
and  allegiance ;  and  that  it  need  not  aver  that  the  prisoner  knew 
the  person  endeavoured  to  be  seduced  to  be  a  soldier.  It  seems 
also  that  a  double  act,  namely,  that  the  prisoner  endeavoured 
to  incite  a  soldier  to  commit  mutiny,  and  also  to  commit  traitor* 
0U8  and  mutinous  practices,  may  be  charged  in  one  count  of  the 
indictment,  {b) 

(«)  Rex  r.  Tiemey,  Mich.  T.  1804.      Bast.  P.  C.  c.  2.  s.  33.  p.  9S.  1  Bm. 
Ross,  and  Ry.  74.  and  Pul.  180. 

{b)  Fuller*9  case,  2  Leach  790.    1  ^ 

VOL.  I.  H 
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1  G.  1.  c.  47. 
persons  per- 
suading, &c. 
soldiers  to  de- 
sert, liable  to 
penalty  and 
imprisonment. 


$  G.  4.  c.  5. 


Consequences 
of  desertion  to 
the  party  de- 
serting. 


Of  seducing  Soldiers  and  SaUors,       [book  ii. 

This  act  of  the  37  Geo.  3.  c«  70.  was  only  temporary :  but,  after 
having  been  continued  from  time  to  time  by  different  statutes, 
was  recently  made  perpetual  (together  with  an  act  upon  the  same 
subject,  passed  at  the  same  time  in  the  parliament  of  Ireland,)  by 
the  57  Geo.  3.  c.  7. 

By  the  statute  1  Greo.  1.  c.  47-  persons  persuading  or  procuring 
soldiers  to  desert  are  subjected  to  a  penalty,  and  under  certain 
circumstances  to  imprisonment:  and  the  late  mutiny  act,  6  Geo.  4. 
c.  5.  8. 155.,  subjects  persons  so  offending  to  punishment  by  fine 
or  imprisonment,  or  both. 

The  statute  1  Geo.  1.  c.  47.  enacts,  that  if  any  person  (other 
than  enlisted  soldiers,  against  whom  it  is  stated  sufficient  remedy 
was  already  provided  by  law,)  shall,  in  Great  Britain,  Irelan<^ 
Jersey,  or  Guernsey,  persuade  or  procure  any  soldier  to  desert,  he 
shall  forfeit  40/.  to  be  recovered  by  any  informer;  and  if  he  has 
not  property  to  that  amount,  or  from  the  heinous  circumstances 
of  the  crime  it  shall  be  thought  proper,  the  court  before  whom 
he  is  convicted  shall  imprison  him,  not  exceeding  six  months. 
Sect.  155  of  the  6  G.  4.  c.  5.  enacts  that  if  any  person  or  persons 
shall,  in  any  part  of  His  Majesty's  dominions,  directly  or  indi- 
rectly persuade  or  procure  any  soldier  or  soldiers  in  the  service 
of  his  Majesty,  his  heirs  or  successors,  to  desert  or  leave  such 
service,  every  such  person  or  persons  so  offending  and  being  law- 
fully convicted,  shall  suffer  such  punishment  by  fine  or  imprison- 
ment, or  both,  as  the  court  before  which  the  conviction  may  take 
place  shall  adjudge.  The  punishment  of  the  pillory  was  added 
to  the  imprisonment  by  former  mutiny  acts,  but  a  statute  56  Geo. 
3.  c.  138.  enacts,  that  from  the  passing  of  that  act  judgment  shall 
not  be  given  and  awarded  agsdnst  any  person  convicted  of  any 
offence,  that  such  person  do  stand  in  or  upon  the  pillory,  except 
for  the  offences  of  perjury  and  subornation  of  perjury,  any  law, 
statute,  or  usage  to  the  contrary  notwithstancung.  The  statute 
1  Geo.  1.  c.  47.  also  added  the  punishment  of  the  pillory;  and 
upon  an  information  filed  in  the  Court  of  King's  Bench  upon  that 
statute,  prior  to  the  56  Geo.  3.  c.  138.  and  tried  at  the  assizes,  it 
was  held  that  it  was  necessary,  if  the  court  awarded  imprison- 
ment in  addition  to  the  40/.  penalty,  to  award  the  pillory  also.(c) 
It  was  also  decided  in  the  same  case,  that  the  Court  of  King's 
Bench  was  the  proper  Court  to  award  the  punishment  upon  such 
information,  and  that  it  ought  not  to  be  awarded  at  the  assizes 
where  the  trial  and  conviction  took  place,  (d)  The  6  Geo.  4.  c.  5. 
s.  154.  imposes  a  pecuniary  penalty  on  persons  concealing  de- 
serters. 

With  respect  to  the  consequences  to  the  party  deserting,  it 
may  be  observed,  that  desertion  in  time  of  war  was  made  a  capital 
crime  by  18  Hen.  6.  c.  19.  enforced  by  2  and  3  Edw.  6.  c.  2.  s  6. 
repealed  as  to  the  felony  by  1  M.  sess.  1.  c.  1.  revived  by  4  and 
5  rh.  and  M.  c.  3.  s.  9.  and  extended  to  mariners  and  gunners  by 
5  Eliz.  c.  5.  s.  27.  But  these  statutes  are  now  fallen  into  disusiL 
as  well  on  account  of  the  manner  of  retaining  soldiers  therem 
referred  to  being  no  longer  adopted,  as  because,  since  the  annual 


(r)  Rex  V.  Read,  10  East.  404. 


2 


{d)  Id,  Md. 
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acts  for  punishing  mutiny  and  desertion,  a  more  compendious  and 
convenient  system  of  military  coercion  has  obtained,  (e)  The 
mutiny  act,  6  Geo.  .4.  c.  5.  s.  1.,  reciting  that  no  man  can  be  fore- 
judged of  life  or  limb,  or  subjected  in  time  of  peace  to  any  kind  of 
punishment  within  this  realm  by  martial  law,  or  in  any  other 
manner  than  by  the  judgment  of  his  peers^  and  according  to  the 
known  and  established  laws  of  the  realm ;  yet  that  nevertheless, 
it  being  requisite  for  retaining  the  forces  in  their  duty  that  an 
exact  discipline  be  observed,  and  that  soldiers  who  shall  mutiny, 
or  stir  up  sedition,  or  desert,  be  brought  to  more  exemplary  and 
speedy  punishment  than  the  usual  forms  of  law  will  allow,  enacts, 
that  if  any  officer  or  soldier  shall,  during  the  continuance  of  the 
act,  commit  any  of  the  offences  therein  enumerated,  amongst 
which  is  desertiony  the  oflender  shall  suffer  death,  or  such  other 
punishment  as  shall  be  awarded  by  a  court  nuurtial. 

(e)  1  East  P.  C.  c.  S.  s.  S4.  p.  93. 
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CHAPTER  THE  EIGHTH. 


OF   PIRACY. 


In.  treating  shortly  of  this  oflFence,  we  may  consider,  I.  Of  piracy 
at  common  law,  and  by  statutes.  IL  Of  the  places  in  which  the 
offence  may  be  committed.  III.  Of  the  court  by  which  it  may  be 
tried. 


SECT.  I. 


Piracy  8t 
common  law. 


Pincybjr 

atatates. 

11  and  12  W. 

Urn  C«  /■  8.  o« 

as  to  acts  done 
under  the 
commission  of 
a  foreign  state. 
And  18  Geo. 
.  2.  c.  30.  as  to 
I^racy  com- 
mitted under 
an  enemy's 
conunission. 


Of  Piracy  at  Common  Zraw,  and  by  Statutes. 

The  offence  of  piracy  at  common  law  consists  in  committing 
those  acts  of  robbery  and  depredation  upon  the  high  seas,  which, 
if  committed  upon  land,  would  have  amounted  to  felony  there,  (a) 
But  it  is  no  felony  at  common  law,  and  it  was  only  punishable  by 
the  civil  law  before  the  statute  28  Hen.  8.  c.  15.;  and  this  statute, 
though  it  makes  the  offence  capital,  and  provides  for  the  trial  of  it 
accoraing  to  the  course  of  the  common  law,  by  the  king's  special 
commission,  does  not  make  it  a  felony ;  therefore,  a  pardon  of  all 
felonies  generally  does  not  extend  to  it.  (A) 

The  offence  of  piracy  is  also  provided  against  by  the  enactments 
of  several  statutes.  The  11  and  12  W.  3.  c.  7-  &•  8.  enacts,  that 
if  any  of  his  Majesty's  natural  bom  subjects,  or  denizens  of  this 
kingdom,  shall  commit  any  piracy  or  robbery,  or  any  act  of  hos- 
tility against  others  his  Majesty's  subjects,  upon  the  sea,  under 
**  colour  of  any  commission  from  any  foreign  prince  or  state,  or 
'*  pretence  of  authority  from  any  person  whatsoever,  such  offender 
"  and  offenders  shall  be  deemed,  adjudged,  and  taken  to  be  pirates, 
"  felons,  and  robbers  j"  and  being  duly  convicted  thereof,  accorxi- 
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(a)  iHawk.P.C.  c.  S7.S.4.  4Blac. 
Com.  72.  2  East  P.  C.  c.  17.  s.  3.  p. 
796. 

{b)  1  Hawk.  P.  C.  c.  37.  s.  13.  3 
Inst.  112.  2  East.  P.  C.  c.  17.  s.  3.  p. 
796.,  where  it  is  said  that  the  offence 
does  not  extend   to    corruption  of 


blood,  at  least  where  the  conviction 
is  before  the  Admiraltv  Jurisdiction  i 
though  the  contrary  is  Dolden  bv  con- 
siderable authority  upon  attainder  be- 
fore  commtssioncrs,  under  the  statute 
of  flen.  8. 


iC 


CHAP.  viii.  §  1.]     OfPiraty — hy  Statutes.  101 

ing  to  that  act,  or  the  statute  28  Hen.  8.  c.  15.  shall  suffer  sucb 
pains  of  death,  aiid  loss  of  lands,  goods,  and  chattels,  as  pirates, 
&c.  upon  the  seas  ought  to  suffer.  And  the  18  Geo.  2.  c.30.  enacts, 
^'  that  all  persons  being  natural  bom  subjects  or  denizens  of  his 
"  Majesty,  who  during  any  war  shall  commit  any  hostilities  upon 
the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral 
or  admirals  have  power,  authority,  or  jurisdiction,  against  his 
^'  Majesty's  subjects,  by  virtue  or  under  colour  of  any  commission 
*^  from  any  of  his  Majesty's  enemies,  or  shall  be  any  other  ways 
^^  adherent,  or  giving  aid  or  comfort  to  his  Majesty's  enemies  upon 
**  the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral 
**  or  admirals  have  power,  authority,  or  jurisdiction,  may  be  tried 
^'  as  pirates,  felons,  and  robbers  in  the  said  court  of  Admiralty,  on 
^^  ship-board,  or  upon  the  land,  in  the  same  manner  as  persons 
guilty  of  piracy,  felony,  and  robbery,  are  by  the  said  act  (c)  di- 
rected to  be  tried ;  and  such  persons  being  upon  such  trial  con- 
^^  victed  thereof,  shall  suffer  such  pains  of  death,  loss  of  lands,  &c« 
*'  as  any  other  pirates,  felons,  and  robbers,  ought,  by  virtue  of  the 
"  statute  11  and  12  W.  3.  c.  7-  or  any  other  act,  to  suffer."  (d) 

The  ninth  section  of  the  statute  11  and  12  W.  3.  c.  7«  enacts,  Commanders, 
that  "  if  any  commander  or  master  of  any  ship,  or  any  seaman  or  J^n^^g'  ^^y 
'^  mariner,  shall,  in  any  place  where  the  admiral  hath  jurisdiction,  with  ship  or 
"  betray  his  trust,  and  turn  pirate,  enemy,  or  rebel ;  and  piratically  cargo,  &c. 
*^  and  feloniously  run  away  with  his  or  their  ship  or  ships,  or  any  yoluntaiily  to 
'^  barge,  boat,  ordnance,  ammunition,  goods  or  merchandize ;  or  pirates,  or 
^  yield  them  up  voluntarily  to  any  pirate;   or  shall  bring  any  confederating^ 
"  seducing  message  from  any  pirate,  enemy,  or  rebel;  or  consult,  ^tempting to 
*'  combine,  or  confederate  with,  or  attempt  or  endeavour  to  cor-  corrupt  the 
**  nipt  any  commander,  master,  officer,  or  mariner,  to  yield* up  or  ^^^'  ^^'  *"^ 
*^  run  away  with  any  ship,  goods  or  merchandizes,  or  turn  pirates,  ^^foJce*  " 
^*  ^  go  over  to  pirates;  or  if  any  person  shall  lay  violent  hands  upon  the 
"  on  his  commander,  whereby  to  hinder  him  from  fighting  in  de-  com«na'^dfi*'« 
'^  fence  of  his  ship,  and  goods  committed  to  his  trust,  (e)  or  shall 
''  confine  his  master,  or  make  or  endeavour  to  make  a  revolt  in  the 
"  bhip,  he  shall  be  adjudged,  deemed,  and  taken  to  be  a  pirate, 
"  felon,  and  robber,  and  being  convicted  thereof  according  to  the 
**  direction  of  this  act,  shall  suffer  death  and  loss  of  lands,  goods,  * 
'^  and  chattels,  as  pirates,  felons,  and  robbers  upon  the  seas,  ought 
"  to  suffer/' 

By  the  statute  8  Geo.  1.  c.24.  s.  1.  "in  case  any  person  or  per-  Forcibly  en- 
**  sons  belonging  to  any  ship  or  vessel  whatsoever,  upon  meeting  ci,ant  ships 
any  merchant  ship  or  vessel  on  the  high  seas,  or  in  any  port,  and  destroying 
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(e)  W  and  12  W.  3.  c.  7. 

(tf)  Section  2.  conlaiiis  a  proviso 
that  any  person  tried  and  acauitted, 
or  convicted  according  to  the  act, 
^all  not  be  liable  to  be  indicted,  &c. 
again  in  Great  Britain  or  elsewhere, 
for  the  same  crime  or  &ct  as  high 
treason.  But  by  s.  S.  the  act  is  not  to 
prevent  any  offender,  who  shall  not  be 
tried  according  thereto,  from  being 
tried  for  high  tf^ason  within  this  realm, 
according  to  the  stat.  28  Hen.  8.  c<  15. 


{e)  This  last  provision  is  similar  to 
one  in  the  stat  22  and  23  Car.  2.  c. 
1 1 . 8.  9.  which  enacts  generally,  that 
such  an  offender  shall  suffer  death  as 
a  felon;  but  does  not  specify  anj 
mode  by  which  he  is  to  be  tried.  This 
statute  of  Car.  2.  contiius  also  some 
provisions  as  to  yielding  without 
fighting,  and  as  to  mariners  declining 
or  refusing  to  fight  and  defend  the 
ship  when  commanded  by  the  master. 


10^ 

goodBf  8  Geo. 
1.  C.24.  8. 1. 
made  per- 
petual by  2 
Geo.  2.  c.  28. 
8.  7. 


Trading  with 
pirates,  fur- 
nishing them 
with  ammuni- 
tion, &c.  com- 
bining or  cor- 
responding 
with  them, 
&c.  8  Geo.  1.  * 
c.24.  8.1. 


Of  Piracy — by  Statutes. 


£book  II. 


Ransoming 
illegally  neu- 
tral ships 
which  have 
been  made 
prize,  32  Geo. 
2.  c25. 8. 12. 


Dealing  in 
slaves  on  the 
high  seas,  5 
Geo.  4.  c.  113. 


Cases  of 
piracy. 


^'  haven^  or  creek  whatsoever,  shall  forcibly  board  or  enter  into 
"  such  ship  or  vessel ;  and  though  they  do  not  seize  or  carry  off 
^^  such  ship  or  vessel,  shall  throw  overboard  or  destroy  any  part  of 

the  goods  or  merchandizes  belonging  to  such  ship  or  vessel ;  the 

person  or  persons  guilty  thereof,  shall  in  all  respects  be  deemed 
^'  and  punished  as  pirates  as  aforesaid/' 

The  same  statute  of  Geo.  1.  s.  1.  enacts  also,  that  ^^  if  any  com- 
'^  mander  or  master  of  any  ship  or  vessel,  or  any  other  person  or 
'^  persons,  shall  anywise  trade  with  any  pirate  by  truck,  barter, 
^^  exchange,  or  in  any  other  manner,  or  shall  furnish  any  pirate, 
''  felon,  or  robber  upon  the  seas,  with  any  ammunition,  provision, 
'^  or  stores  of  any  kind  ;  or  shall  fit  out  any  ship  or  vessel  know- 
''  ingly,  and  with  a  design  to  trade  with,  or  supply,  or  correspond 
^^  with  any  pirate,  felon,  or  robber  upon  the  seas  ;  or  if  any  person 
^'  or  persons  shall  any  ways  consult,  combine,  confederate,  or  cor- 
^^  respond  with  any  pirate,  felon,  or  robber  on  the  seas,  knowing 
"  him  to  be  guilty  of  any  sijich  piracy,  felony,  or  robbery,  every 
*^  such  offender  and  offenders  shall  be  deemed  and  adjudged  guilty 
"  of  piracy,  felony,  and  robbery."  The  act  further  provides,  that 
every  offender  convicted  of  any  piracy,  felony,  or  robbery,  by  virtue 
of  the  act  shall  not  be  admitted  to  have  the  benefit  of  clergy.  (/) 

The  statute  82  Geo.  2.  c.  25.  s.  12.  provides  that  in  case  any 
commander  of  a  private  ship  or  vessel  of  war  duly  commissioned 
by  the  29  Geo.  2.  c.  34.  or  that  act,  shall  agree  with  any  commander 
or  other  person  belonging  to  any  neutral  or  other  ship  or  vessel 
(except  those  of  his  Majesty's  declared  enemies)  for  the  ransom  of 
any  such  neutral  or  other  ship  or  vessel,  or  the  cargo,  after  the 
same  has  been  taken  as  a  prize ;  and  shall  in  pursuance  of  such 
agreement  quit,  set  at  liberty,  or  discharge,  any  such  prize,  instead 
of  bringing  it  into  some  port  of  his  Majesty's  dominions ;  such 
offender  shall  be  deemed  and  adjudged  guilty  of  piracy,  felony,  and 
robbery,  and  shall  suffer  death,  {g) 

By  a  late  statute  5  Geo.  4.  c.  1 13.  dealing  in  slaves  upon  the 
high  seas,  or  in  any  haven,  &c.  where  the  admiral  has  jurisdiction, 
except  as  by  that  act  is  permitted,  is  made  piracy*  felony,  and  tpb- 
bery,  and  the  offenders  made  punishable  as  purates,  felons,  aiAl 
robbers  upon  the  seas,  {z) 

Prior  to  these  statutes  (except  the  statute  of  Hen.  8.)  the  fol- 
lowing case  was  decided  upon  the  subject  of  piracy.  Several 
mariners  on  board  a  ship  lying  near  the  Groyne  seized  the  captain, 
he  not  agreeing  with  them ;  and,  having  put  him  on  shore,  carried 
away  the  ship,  and  afterwards  committed  several  piracies.    This 


(/)  S.  4.  and  by  s.  9.  every  vessel 
fitted  out  to  trade,  &c.  with  pirates, 
and  also  the  goods,  shall  be  forfeited, 
half  to  the  crown  and  half  to  the  in^ 
former.  Offenders  ag^ainst  this  act 
are  to  be  tried  according  to  the  2S 
Hen.  8.  c.  15.  nnd  1 1  and  12  W.  3.  c.  7. 

(fr)  Section  13.  allows  contraband 
goods  to  be  taken  from  a  neutral  ves- 
stil,  liable  only  to  the  forfeiture  of 
«urh  goods,  and  that  thereupon  the 
neutral  vtssel  may  be  discharged.     A 


question  is  made  whether  this  act  ia 
still  in  force  in  I  Bast.  P.  C^  c.  17.  s.  7. 
p.  80 1 .  The  statute  82  Geo.  3,  c.  25« 
prohibits  ransoming  any  ship  beLoug- 
ing  to  any  subject  of  his  Majesty,  or 
goods  on  board  the  same  which  shall 
be  captured  bj  the  'subjects  of  any 
state  at  war  with  bis  Majesty,  or  by 
any  persons  eommitting  hostiliti^ 
agatrist  his  Mujcn^ty's  subjects. 
^  {z)  See  po#X,  Chap,  zviii.  Of  dealing 
in  tlttveg. 
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force  upon  the  captain,  and  the  carrying  away  the  ship,  which  was 
explained  by  the  use  of  it  afterwards,  was  adjudged  piracy ;  and 
they  were  executed,  (h)  But  in  a  subsequent  case  where  the  mas- 
ter of  a  vessel  loaded  goods  on  board  at  Rotterdam,  consigned 
to  Malaga,  which  he  caused  to  be  insured,  and  after  he  had  run  the 
goods  on  shore  in  England  the  ship  was  burned,  when  he  protested 
both  the  ship  and  cargo  as  burned,  with  intent  to  demtud  the 
owner  and  insurers ;  the  Judges  of  the  common  law,  who  assisted 
the  Judge  of  the  Admiralty,  directed  an  acquittal  upon  an  indict- 
ment for  piracy  and  steanng  the  goods;  because,  being  only  a 
breach  of  trust  and  no  felony,  it  could  not  be  piracy  to  convert  the 
goods  in  a  fraudulent  manner  until  the  special  trust  was  deter- 
mined, (f) 

It  has  been  decided  to  be  an  offence  within  the  statute  11  and  12  ^•^  j^'w 
W.  3.  c.  7-  8-  9*  to  make  a  revolt  in  a  ship,  or  to  endeavour  to  make  ^,^j^  ^  9. ' 
one,  though  the  object  was  not  to  run  away  with  the  ship,  or  to  Making^ 
commit  any  act  of  piracy,  but  to  force  the  captain  to  redress  sup-  ■'^y^^^^  '^  ^ 
posed  grievances.    The  prisoners  were  charged  by  the  first  count  *  '^' 
of  the  indictment  with  betraying  their  trust  and  turning  pirates, 
and  with  confederating  piratically  and  feloniously  to  steal  and  run 
away  with  the  ship;  by  the  second,  with  piratically  and  feloniously 
attempting  to  corrupt  other  persons  of  the  crew  so  to  steal  and  run 
away  with  the  ship ;  by  the  third,  with  piratically  and  feloniously  in- 
citing a  revolt  in  the  ship,  the  master  being  on  board ;  and,  by  the 
fourth,  with  endeavouring  to  make  such  revolt.  All  the  counts  con- 
cluded against  the  form  of  the  statute.   It  appeared  clearly  from  the 
evidence  that  there  was  a  revolt  in  the  ship,  and  that  the  prisoners 
participated ;  refusing  to  obey  orders,  and  being  guilty  of  many 
acts  of  insubordination  and  violence.  The  counsel  for  the  prisoners 
endeavoured  to  shew,  that  the  prisoners  and  their  adherents  had  in 
view  a  redress  of  supposed  grievances,  and  not  the  intention  of 
assuming  the  command  for  the  purpose  of  carrying  off  the  ship : 
and  though  there  was  some  e\idence  that  the  prisoners  had  an 
ulterior  object  than  that  of  redressing  ill-usage,  of  which  it  ap- 
peared they  had  complained,  yet  their  acquittal  upon  the  two  first 
counts  led  to  the  conclusion  that  the  jury  did  not  impute  to  them 
anv  other  real  intention  than  that  of  redressing  their  supposed 
grievances.    The  point  made  by  the  prisoners'  counsel,  and  sub- 
mitted to  the  consideration  of  the  Judges,  was,  that  in  order  to 
satisfy  the  intent  of  the  statute,  and  the  words  of  the  indictment, 
'<  piratically  and  feloniously  revolted,"  the  object  of  the  revolt 
must  have  been  to  take  possession  of  or  to  run  away  with  the  ship, 
or  to  enable  the  prisoners  to  commit  some  act  of  piracy,  and  not' 
merely  to  resist  the  captain's  authority  in  order  to  force  him  to 
redress  alleged  grievances.    But  the  Judges  who  (with  the  excep- 
tion of  Best,  L.  C.  J.  and  Littledale,  J.)  met  and  considered  this 
case,  were  unanimously  of  opinion,  that  making  or  endeavouring  to 
make  a  revolt,  with  a  view  to  procure  a  redress  of  what  the  pri- 
iioners  thought  grievances,  and  without  any  intent  to  run  away 

(&)  Rex  r.  May,  Bishop,  and  others,  (t >  Mason^s  case.  Old  Bailey,  9  Geo. 
Nov.  IS96,  MS.  Tracy  77.  2  East.  P.  C.  1.  onaspccialconiiiiission,  8Mod.74. 
c.  17.  t.  S.  p.  796.  «  East.  P.  C.  c.  17.  s.  S.  p.  796.  S.  C, 
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Case  on  the 
18  Geo.3.  c. 
30.  adhering 
to  the  kind's 
enemies  tna- 
ble  as  piracy. 


Receivingt  &c. 
stolen  an- 
chors, &c. 


Of  accessories 
11  and  12  W. 
3.  c.  7. 


with  the  ship,  or  to  commit  any  act  of  piracy,  was  an  offence  within 
1 1  and  IS  W.  3.  c.  7-  s-  9.^  and  that  the  conviction  waa  therefoire' 
right,  {z) 

Upon  an  indictment  on  the  statute  18  Geo.  2.  c.  90.  a  question 
was  made  whether  adhering  to  the  Ktng*s  enemies  in  hostilely 
cruising  in  their  ships  could  be  tried  as  piracy  under  the  usual 
commission  granted  by  virtue  of  the  statute  ^8  Hen.  8.  c.  15. 
The  statute  18  Geo.  2.  recites  that  doubts  had  arisen  whether  sub- 
jects entering  into  the  service  of  the  king's  enemies,  on  board  pri- 
vateers and  other  ships,  having  commissions  from  France  and 
Spain,  and  having  by  such  adherence  been  guilty  of  high  treason, 
could  be  deemed  guilty  of  felony  mthin  the  intent  of  the  act  of  II 
and  12  W.  3.  c.  fy  and  be  triable  by  the  court  of  Admiralty  ap- 
pointed by  virtue  of  the  said  act ;  and  then  enacts  that  persons  who . 
shall  commit  hostilities  upon  the  sea,  &c.  against  his  Majesty's 
subjects  by  virtue  or  under  colour  of  any  commission  from  any  of 
his  Majesty's  enemies,  or  shall  be  any  othenvise  adherent  to  his 
Majesty's  enemies  upon  the  sea,  &c.  may  be  tried  as  pirates,  felons, 
or  robbers,  in  the  said  Court  of  Admiralty  in  the  same  manner  as 
persons  guilty  of  piracy,  felony,  and  robbery,  are  by  the  said  act 
directed  to  be  tried :  but  it  does  not  say  that  they  shall  be  deemed 
pirates,  &c.  as  in  the  stat.  11  and  12  W.  3.  c.  7*  The  prisoner 
having  been  convicted,  the  question  was  reserved  for  the  considera- 
tion of  the  Judges ;  and  it  was  agreed  by  eight  who  were  present,  (A) 
that  the  prisoner  had  been  well  tried  under  the  commission.  For 
that  taking  the  two  statutes  of  1 1  and  12  W.  3.  and  18  Geo.  2. 
together,  and  the  doubt  raised  in  the  latter,  and  also  its  enactment 
that  in  the  instances  therein  mentioned,  and  also  in  case  of  any 
other  adhering  to  the  king's  enemies,  the  parties  might  be  tried  as 
pirates  by  the  Court  of  Admiralty  according  to  that  statute,  it  was 
substantially  declaring  that  they  should  be  deemed  pirates;  and 
that  it  was  a  just  construction  in  their  favour  to  allow  them  to  be* 
tried  a*  such  by  a  jury.  (/) 

The  48  Geo.  3.  c.  130.  s.  7, 10.  49  Geo.  3.  c.  122.  s.  1.  and  s.  13, 
16.  and  1  and  2  Geo.  4.  c.  75.  (o)  relate  to  the  unlawfully  keeping 
possession  of  anchors  and  other  materials  belonging  to  ships,  and 
the  receiving  of  such  stolen  articles,  &c. 

Accessories  to  piracy  w;ere  triable  only  by  the  civil  law  if  their 
oflence  was  committed  on  the  sea,  and  were  not  triable  at  all  if 
their  offence  was  committed  on  land,  until  the  statute  11  and  12 
W.  3.  c.  7.  The  tenth  section  of  that  statute  enacts,  "  that  every 
"  person  and  persons  whatsoever,  who  shall  either  on  the  land,  or 

upon  the  seas,  knowingly  or  wittingly  set  forth  any  pirate  y  or  aid 

and  assist,  or  maintain,  procure,  command,  counsel,  or  advise, 
**  any  person  or  persons  whatsoever,  to  do  or  commit  any  piracies 

or  robberies  upon  the  seas ;  and  such  person  and  persons  shall 


€C 


(€ 


(z)  Rex  V.  Hastings  and  Meharg, 
East.  T.  1825.  Ry.  and  Mood.  82. 

(At)  Lord  Louehborou^h,  Lord  C.  B. 
Skynner,  Goald,  J.  Willes,  J.  Ash- 
burst,  J.  Kvrci  B.  Perryn,  B.  and 
Heath,  J.,  who  met  Nov.  11,  1782. 

(/)£\ans'sca.se,lVlS.Gould,J.  1  East. 
P.  C.c.  17.  8. 5.  p.  799, 799.  The  third 


section  of  the  1 8  Geo.  2.  c.  SO,  pro- 
vides that  the  act  shall  not  prevent 
any  offender  who  shall  not  be  tried 
according  thereto  from  being  tried  for 
high  treason  within  this  realm  accord- 
ing to  the^tat.  28  Hen.  8.  c.  15. 
(a)  Pdit,  Book  IV.  Chap,  xxiii. 
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^  thereupon  do  or  commit  any  Buch  piiaey  or  robbery^  then  all  and 
"  every  auch  person  or  persons  whatsoever,  so  afi  aforesaid  'setting 
^  forth  any  pirate,  or  aiding,  assisting,  maintaining,  procuring, 
^^  commanding,  counselling,  or  advising,  the  same  either  on  the 
^  land  or  upon  the  sea,  shall  be  and  are  hereby  declared^  and  shall 
^'  be  deemed  and  adjudged  to  be  accessory  to  such  piracy  and  rob- 
^'  berv^  done  and  committed;  and  further,  that  after  any  piracy  or 
^'  robbery  is  or  shall  be  committed  by  any  pirate  or  robber  what* 
^'  soever,  every  person  and  persons,  who,  knowing  that  such  pirate 
^^  or  robber  has  done  or  committed  such  piracy  and  robbery,  shall 
"  on  the  land  or  upon  the  sea,  receive,  entertain,  or  conceal,  any 
^  such  pirate  or  robber,  or  receive  or  take  into  his  custody  any  ship^ 
^  vessel,  goods,  or  chattels,  which  have  been  by  any  such  pirate  or 
^  robb^  piratically  and  feloniously  taken ;  shaU  be,  and  are  hei^bv 
^^  likewise  declared,  deemed,  and  adjudged,  to  bef  accessory  to  such 
**  piracy  and  robbery/'  And  then  the  statute  directs  ^*  that  all 
'^  such  accessories  to  such  piracies  and  robberies  shall  be  inquired 
^  of^  tried,  heard,  determined,  and  adjudged,  after  the  conimoi^ 
'^  course  of  the  laws  of  this  land,  according  to  the  statute  28  Hen.  8.> 
^  as  the  principals  of  such  piracies  and  robberies  may  and  ought  ta 
^^  be,  ana  no  otherwise :  ana  being  thereupon  attainted^  shall  suffer 
^^  such  pains  of  death,  losses  of  lands,  goods,  and  chattels,  and  ini 
^  like  manner,  as  such  principals  ought  to  suffer,  according  to  the 
^'  statute  28  Hen.  8.  which  is  thereby  declared  to  continue  in  fuU 
'^  force/' 

A  subsequent  statute,  however,  makes  an  alteration  with  respect  But  accc«- 
to  the  accessories  described  in  11  &  12  W.  3.,  and  declares  them  ^j^^XohT 
to  be  principals,  and  that  they  shall  be  tried  accordingly.    The  principals, 
statute  is  the  8  Geo.  1.  c.  24.,  which  in  the  third  section  reciting  «;d  *rc  to  be 
that  *^  whereas  there  are  some  defects  in  the  laws  for  bringing  [^giy^s 
^^  persons  who  are  accessories  to  piracy  and  robbery  Upon  the  seas  Geo.  l.  c  24. 
'*  to  condign  pimisbment,  if  the  principal  who  committed  such 
*'  piracy  or  robbery  is  not  or  cannot  be  apprehended  and  brought 
**  to  justice,"  enacts,  "  that  all  persons  whatsoever,  who  by  the 
"  Stat.  1 1  &  12  W.  3.  are  declared  to  be  accessory  or  accessories 
to  any  piracy  or  robbery  therein  mentioned,  are  hereby  declared 
to  be  principal  pirates,  felons,  and  robbers,  and  shall  and  may 
be  enquired  ol^  heard,  determined,  and  adjudged,  in  the  same 
manner  as  persons  guilty  of  piracy  and  robbery  msty,  according 
^^  to  that  statute ;  and  being  thereupon  attainted  and  convicted^ 
^'  shall  suffer  death  and  loss  of  lands,  &c.  in  like  manner  as  pirates 
^  and  robbers  ought  by  the  said  act  to  suffer."     And  the  fourth 
section  of  the  statute  excludes  all  such  offenders  from  the  benefit 
of  clergy. 

It  has  been  fully  settled  that  one  who  knowingly  receives  and 
abets  a  pirate  within  the  body  of  a  county  is  not  triable  by  the 
common  law,  the  original  offence  being  cognizable  alone  by  ano* 
ther  jurisdiction,  (m) 

(m)  Admiralty  case,  13  Co.  53.  And  a  pirate  to  escape  out  of  prison ;  and, 

a  little  before  this  case  the  law  appears  on  a  return  to  a  habeiu  tarptu^  the 

to  haTe  been  so  consider^  in  the  case  prisoner  was  remanded,  though  it  ap- 

of  one  Scadding,  who  was  committed  peared  that  the  fact  was  committed  by 

bj  the  Court  of  Admiralty  for  aiding  aim  within  the  body  of  a  county;  Tbb 
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Ofdcwy  In  Thc  28  H,  8.  c.  16.  takei  away  cleigy  in  the  cases  of  piracy  to 
udoffences^'  wbich  that  Statute  applies : (n)  and  some  of  the  offences  made 
oommitted  on  piracy  by  subsequent  statutes  are  also  expressly  excluded  from 
th«hi8:h  seas,  clergy.  The  statute  4  Geo.  1.  c,  11.  s.  7.  enacts  that  all  persons' 
who  shall  commit  any  offence  for  which  they  ought  to  be  adjudged 
pirates,  felons,  and  robbers,  by  the  statute  11  &  12  W.  3.  c.  7*9 
shall  be  excluded  from  their  clergy,  (o)  And  by  the  8  Geo.  L 
c«  24.  6.  4.  all  offenders  convicted  of  any  piracy,  &c.  by  virtue  of 
that  act  are  also  excluded  from  clergy.  With  respect  to  other 
ofiences  than  piracy  committed  upon  the  high  seas,  the  39  Geo.  3. 
c.  37-  makes  a  provision,  after  reciting  the  statute  28  Hen.  8.  c. 
15.,  and  the  offences  of  treason,  felony,  robbery,  murder,  and  con- 
federacy, thereby  directed  to  be  tried  under  the  King's  commis- 
sion, and  that  it  would  be  expedient  to  declare  that  other  offences 
committed  on  the  seas  might  be  enquiied  of,  tried,  and  determined 
in  like  manner.  It  enacts  and  declares  that  all  offences  which 
shall  be  committed  upon  the  high  seas  out  of  the  body  of  any 
county  of  the  realm,  shall  be  (and  they  are  thereby  declai^d  to  be) 
ofiences  of  the  same  nature  respectively,  and  liable  to  the  same 
punishments  respectively,  as  if  they  had  been  committed  upon 
the  shore,  and  shall  be  enquired  of,  heard,  tried,  determined,  and 
adjudged,  in  the  same  manner  as  treasons,  felonies,  murders,  and 
confederacies,  are  directed  to  be  by  that  statute.  Tlie  second  sec- 
tion of  this  statute,  39  Geo.  3.,  enacts,  that  when  any  person  shall 
be  tried  for  the  crime  of  murder  or  manslaughter  committed  upon 
the  sea,  by  virtue  of  a  commission  under  the  28  Hen.  8.,  and  shall 
be  found  guilty  of  mtinslaughter  only,  such  person  shall  be  en- 
titled to  the  benefit  of  clergy  as  if  such  manslaughter  had  been 
committed  on  the  land.  Tnis  enactment  appears  to  have  occa- 
sioned some  doubts  whether  persons  so  tried  under  a  commission 
for  any  other  crime  than  those  of  murder  and  manslaughter  were 
entitled  to  the  benefit  of  clemr ;  (p)  and,  consequently,  it  is 
enacted  by  1  Geo.  4.  c.  90.  s.  1.  that  when  any  person  shall  be 
tried  for  any  capital  offence  committed  upon  the  sea,  out  of  the 
body  of  any  county  of  this  realm,  and  within  the  jurisdiction  of 
the  Admir^ty,  by  virtue  of  any  commission  directed  under  the 
said  act  of  the  28  Hen.  8.,  and  shall  be  found  guilty  of  any  offence 
which,  if  committed  upon  land,  would  be  clergyable,  such  person 

Court  of  K.  B.  holding)  thit  because  '  niitted  on  the  hiffh  seas,  and  those 

Scadding^s  offence  depended  on  the  committed  in  creeks  and  rivers  within 

piracy  committed  by  the  principal,  of  the  body  of  a  county  x  considering  the 

which  the  temporal  judges  had  no  cog-  latter  as  within  the  restoring  clause  of 

nisance,  and  was,  as  it  were,  an  acces-  1  Ed.  6.  e.  18. :  and  as  intimating  that 

sorial  offence  to  the  first  piracy  which  the  distinction  will  reconcile  1 1  Rep. 

'was  determinable  by  the  Admiral,  it  Sib.  with  the  other  authorities, 

wasa  sufficient  ground  for  remanding  (o)   It  should  be  observed  of  this 

him.    Yelv.  134.    2  East  P.  C.  c.  17.  act  of  Geo.  i.  that  by  s.  8.  it  is  not  to 

8.  14.  p.  810.  extend  t«i  such  as  are  convicted  or  at- 

(fi)  See  the  stat.  s.  S.,  and  2  East  tainted  in  Scotland  \  but  that  by  s.  9. 

P.  C.  c.  17.  8.  15.  p.  810.,  where  the  it  is  to  extend  to  all  the  King*s  domt-* 

reasons  are  given  why  clergy  is  not  nions  in  America, 

extended  to  this  offence  by  the  statute  (p)  See  the  preamble  to  1  Geo.  4.  c. 

I  Ed.  6.  c.  18. :  and  2  Hawk.  P.  C.  c.  90.    And  see  1  Ed.  6.  c.  12.  s.  10.  and 

33.  8.  41.  is  referred  to  as  distinguish-  2  Hale  17. 
ing  between  such  piracies  as  are  com* 
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shall  be  entitled  to  receive  the  benefit  of  clergy  in  respect  of  such 
ofience  in  like  manner^  and  shall  be  subject  to  the  same  punish- 
ment for  such  clei^yable  ofience  as  if  it  had  been  committed  upon 
the  hind. 


SECT.  11. 

Of  the  Place  in  which  the  Offence  may  be  eommitted. 

Thb  statute  28  Hen.  8.  c.  16.  s.  1.  enacts  that  all  treasons^  2s  H.  8.  e.  15. 
felonies^  robberies,  murders,  and  confederacies,  committed  in  or  Ojfencei  to  be 
upon  the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  pj^etlimlted 
Admiral  has,  or  pretends  to  have,  power,  authority,  or  jurisdic-  frjr  commu- 
tion,  shall  be  enquired,  tried,  &c.  in  such  shires  and  places  as  *^^^ 
shall  be  limited  by  the  King's  commission,  as  if  any  such  o£knct8 
had  been  committed  upon  the  land. 

In  a  late  case  at  the  Admiralty  session,  of  a  murder  committed  Concnrrentjii- 
in  a  part  of  Milford  Haven  where  it  was  about  three  miles  over,  J^^q'^^^^ 
about  seven  or  eight  miles  from  the  mouth  of  the  river,  or  open  lawaodAdmi- 
sea,  and  about  sixteen  miles  below  any  bridges  o^er  the  river,  a  ni^  in  MU- 
questiou  was  made  whether  the  place  where  the  murder  was  com-  ^^  !»▼«»» 
mitted  was  to  be  considered  as  within  the  limits  to  which  com- 
missions granted  under  the  statute  98  Hen.  8.  c.  15.  do  by  law 
extend.     Upon  reference  to  the  Judges,  they  were  unanimously  of 
opinion  that  the  trial  was  properly  had.    And  it  is  said  that  dur- 
ing the  discussion  of  the  point  the  construction  of  this  statute  by 
Lord  Hale(2;)  was  much  preferred  to  the  doctrine  of  Lord'Coke;(a} 
and  that  most,  if  not  all  of  the  Judges,  seemed  to  think  that  the 
common  law  has  a  concurrent  juriscUction  with  the  Admiralty  in 
this  haven,  and  in  all  other  havens,  creeks,  and  rivers,  in  this 
realm.  (A)     It  appeared  to  them  that  the  28  Hen.  8.  applied  to  aU 
ffreat  waters  frequented  by  ships  ;  that  in  such  waters  the  Admiral 
m  the  time  of  Henry  8.  pretended  jurisdiction  ;  that  by  havens, 
&c.,  havens  in  England  were  meant  to  be  included,  though  they 
are  all  within  the  body  of  some  county ;  and  that  the  mischief 
from  the  witnesses  being  seafaring  men  was  likely  to  apply  to  all 
places  frequented  by  ships,  (c) 

It  is  clear  that  upon  the  open  sea-shore  the  common  law  and  High  and  low 
the  Admiralty  have  alternate  jurisdiction  between  high  and  low  water-mark, 
water-mark  :{d)  but  it  is  sometimes  a  matter  of  difficulty  to  fix 

(s)  2  Hale  16, 17.  the  sea,  and  in  none  other  places  of 

(a)  3  Inst.  111.    4  Inst.  134.  the  sarae  rivers;  which  Jurisdiction  is 

ib)  Brace's  case,  9  Leach  1093.  Husr.  only  concurrent  with,  and  not  in  ex- 

&  Ry.  243.    This  wan  a  case  of  mur-  elusion  of,  the  common  law.    1  East. 

der.    The  stat.  16  Rich.  2.  c  3.  ^ives  P.  C.  p.'368. 

tlie  Admiral  jurisdiction  to  enquire  of  (e)  MS.  Bayley,  J. 

the  death  of  a  man,  and  of  a  mayhem  (d)  3  Inst  1 13.  2  Hale  17. ;  aod  see 

done  in  great  ships  hoyering  in  the  2  Hawk,  c  9.  s.  14.  as  to  the  Jurisdic- 

main  stream  of  great  rivers,  beneath  tion  of  the  coroner  in  offeoces  on  the 

the  bridges  of  the  same  ri? en  nigh  to  sea-shore. 
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the  line  bf  demarcation  between  the  county  and  the  high  sea  in 
harboure/or  below  the 'bridges  in  great  rivers.  The  question  is 
often  more  a  matter  of  fact  than  of  iaw^  and  determinable  by  local 
General  rules,  evidence :  but  some  general  rules  upon  the  point  are  collected  by 
Mr.  East.  He  says^  that  '^  in  general  it  is  said  that  such  parts  of 
'^  the  rivers,  arms,  or  creeks,  are  deemed  to  be  within  the  bodies 
'^  of  counties,  where  persons  can  see  Jirom  one  side  to  the  other. 
'^  Lord  Hale,  in  his  treatise  Dejure  maris,  says,  that  the  arm  or 
^'branch  of  the  sea  which  lies  within  the  fauces  terrce,  where  a 
'^  man  may  reasonably  discern  between  shore  and  shore,  is,  or  at 
**  least  may  be,  within  the  body  of  a  county.  Hawkins,  however, 
'^  considers  the  line  more  accurately  confined  by  othjer  authorities, 
^^  to  such  parts  of  the  sea  where  a  man,  standing  on  the  one  side 
^^  of  the  land,  nicty  ^ee  what  is  done  on  the  other  ;  and  the  reason 
^  assigned  by  Lord  Coke  in  the  Admiralty  case  {s)  in  support  of 
^^  the  county  coroner's  jurisdiction,  where  a  man  is  killed  in  such 
'^  places,  because  thai  the  county  may  well  know  it,  seems  rather 
''  to  support  the  more  limited  cohstruction.  But  at  least,  where 
^  there  is  any  doubt,  the  jurisdiction  of  the  common  law  ought  to 

"  be  preferred."  (0 

The  question,  whether  the  fact  were  committed  on  the  sea  or 

within  the  body  of  a  county,  is  of  main  importance.  For  if  it 
turn  out  that  the  goods  were  taken  any  where  within  the  body  of 
a  county,  the  commissioners  under  the  statute  of  Hen.  8.  can  have 
no  jurisdiction  to  enquire  of  it ;  and  if  it  should  appear  that  the 
goods  were  taken  at  sea  and  afterwards  brought  on  shore,  the 
offender  cannot  be  indicted  as  for  a  larceny  in  that  cotmty  into 
which  they  were  carried,  because,  the  original  felony  was  not  a 
taking  of  which  the  common  law  takes  cognizance,  (td)  And  the 
statute  89  Geo.  8«  c.  37*  (v)  relates  only  to  ofifences  committed  on 
the  high  seas,  and  out  of  tJie  body  xA  any  county. 
theTand^ an™  ^  ^^^  decided  that  where  A.,  standing  on  the  shore  of  a  har- 
kiUiDg  on  the  bour,  fired  a  loaded  musket  at  a  revenue  cutter,  which  had  struck 
upon  a  sandbank  in  the  sea,  about  one  hundred  yards  from  the 
shore,  by  which  firing  a  person  was  maliciously  killed  on  board 
the  vessel,  it  was  piracy ;  for  the  offence  was  committed  where 
the  death  happened,  and  not  at  the  place  from  whence  the  cause 
of  death  proceeded,  {w)  And  if  a  man  be  struck  upon  the  high 
sea,  and  die  upon  the  shore  after  the  reflux  of  the  water,  tihe 
Admiral,  by  virtue  of  his  commission,  ha^  no  cognizance  of  the 
offence,  (x)  And  as  it  was  doubtful  whether  it  could  be  tried  at 
common  law,  it  is  provided  by  statute  that  the  offender  may  be 
indicted  in  the  county  where  the  party  died,  {y) 

The  second  section  of  the  28  Hen.  8.  c.  15.  introduces  '^  man-* 
slaughters  \**  and  uses  the  words  '^  havens,  &c.^'  without  the  qua- 
lification in  the  first  section,  where  the  Admiral  has  a  jurisdiction. 
One  of  the  mischiefs  recited  in  the  first  section  is,  that  the  wit- 

« 

(•)  IS  Co.  58.  (id)   1   Hawk.  P.  C.  c.   37.  s.   17. 

(t)  8  East.  P.  C.  c  17.  8.  10.  p.  803,  Coombes*s  case,  1  Leach  388.    1  BasL 

804.  P.  C.  c.  5.  s.  ISl.p.  367. 

(If)  S  Bast  P.  C.  1. 17.  s.  18.  p.  806.  (x)  8  Hale  17, 80.    1  East  P.  C*  a 

3  lost  113.   •  d.  8. 131.  p.  366,  366« 

(v)  Ante,  p.  106.  (|f)  8  Geo.  8.  c.  81. 
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nesses  being  commonly  mariners  and  shipmen,  depart  without 
long  tanking  or  protraction  of  time.  This  statute  is  almost  in 
terms  with  27  Hen.  8.  c.  4.^  except  that  it  addis  ^^  treasons"  to  the 
offences. 

It  seems  that  the  stat.  27  Hen.  8.  does  not  authorize  the  trial  of 
felonies  created  by  subsequent  statutes,  for  which  provirion  was 
tiierefore  made  by  the  39  Geo.  3.  c.  37.  («)  The  prisoner  was  in- 
dicted for  maliciously  shooting,  and  the  offence  was  within  a  few 
weeks  after  the  passing  of  the  39  Geo.  3.,  and  before  -notice  of  it 
could  have  reached  the  place  where  the  offence  was  committed  : 
and,  upoi)  a  case. reserved,  none  of-  the  Judges  supposed  that  the 
party  could  have  been  tried  if  the  39  Geo.  3.  had  not  passed ;  and 
as  he  could  not  have  known  of  that  act,  they  thought  it  right  that 
he  should  have  a  pardon,  (a)  And  it  was  decided  that  a  party  was 
not  triable  under  both  or  either  of  these  statutes  for  maliciously 
fihooting,  within  43  Geo.  3.  e.  58. :  but  this  deci&ion  proceeded 
upon  the  terms  of  the  43  Geo.  3.,  which  confined  its  operation  to 
England  a.nd  Ireland,{b) 


SECT.  III. 

Of  the  Court  by  which  the  Offence  of  Piracy  may  be  tried* 

The  offence  of  piracy  was  formerly  cognizable  only  by  the  Admi-* 
ndty  Courts,  which  proceeded  without  a  jury,  in  a  method  much 
conformed  to  the  cinl  law.  But  it  being  inconsistent  with  the 
liberties  of  the  nation  that  any  man's  life  should  be  taken  away, 
unles3  by  the  judgment  of  l;iis  peers  or  the  common  law  of  the  land, 
the  statute  29  Hen.  8.  c.  ,15.  established  a  new  jurisdiction.  By 
that  statute  it  was  enacted,  that  this  offence  should  be  tried  by 
commissioners  nominated  by  the  Lord  Chancellor,  the  indictment 
being  first  found  by  a  grand  jury  of  twelve  men,  and  afterwards 
tried  by  another  jury  as  at  common  law ;  and  that  the  course  of 
proceedings  should  be  according  to  the  law  of  the  land.  Amongst 
the  conmiissioners  there  are  always  some  of  the  common  law 
Judges ;  (c)  and  by  the  Admiralty  Court  thus  constituted  the  of- 
fence of  piracy,  and  other  marine  offences,  are  now  tried.  But  the 
statute  &  Hen.  8.  merely  altered  the  mode  of  trial  in  the  Admi- 
ralty Court;  and  its  jurisdiction  still  continues  to  rest  on  the  same 
foundations  as  it  did  before  that  act.  It  is  regulated  by  the  civil 
law,  et  per  consuetudines  marinas  groimdcd  on  the  law  of  nations, 
which  may  possibly  give  to  that  court  a  jurisdiction  that  our  com- 
mon law  has  not.  (e/) 

(z)  Jnie^  106.  Rex  v.  Snape,  East,  tended  by  1  Geo.  4.  c.  90.  s.  1.    See 

P.  C.  807.  poitt  Book  111.  Chap.  x. 

(a)  Rex  V.  Bailey,  Hil.  T.  1800.  MS.  (c)  Generally  two.  4  Bla.  Com.  S69. 
Barley,  J.  and  Russ.  &  Ry.  1.  (d)  By  Mansfield,  C.  J.    Rex  v.  Dc- 

(b)  Rex  V.  Aniarro,  Mich.  T.  1814.  pardo,  1  Taunt  29. 
Russ.  and  Ry.  886.    The  act  was  ex- 
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Timet  fof  The  Statute  32  Geo.  2.  c.  25.  s.  20.  for  the  more  speedy  bringing 

court?*^  of  offenders  to  justice^  &c.  enactSi  that*  a  session  of  oyer  and  ter- 

32  Geo.  2.        miner  and  gaol  delivery  for  the  trial  of  offences  committed  upon 

c.  25.  f .  20.       the  high  seas,  within  the  jurisdiction  of  the  Admiralty  of  £nglamd, 

shall  be  holden  twice  at  least  in  every  year ;  viz.  in  March  and 

October,  at  the  Old  Bailey ;  (except  when  the  sessions  of  oyer  and 

terminer  and  gaol  delivery  for  London  and  Middlesex  shall  be 

there  holden)  or  in  such  other  places  in  England  as  the  Lord  High 

Admiral,  &c.  shall,  in  writing  under  his  hand,  directed  to  the  Judge 

of  the  Court  of  Admiralty,  appoint. 

Offences  com-       The  Statute  11  and  12  W.  3.  c.  7*  s.  1.  made  provision  for  the 

mitM  on  the   ^jjiQ  Qf  piracies,  felonies,  &c.  committed  upon  the  sea,  or  in  aay 

b^edinimy  haven,  &c.  and  a  later  statute  46  Geo.  3.  c.  54.  enacts,  that  all 

of  his  Majei-    treasons,  piracies^  feknues,  robberies,  murders,  conspiracies,  and 

ty's  islands,     other  offences  of  what  nature  or  kind  soever,  committed  upon  the 

ttcbvYirtue  .  ,  .  ,  ,  u         ai-        j     •     i 

of  his  com-      8^  Of  in  any  haven,  nver,  creek,  or  place,  where  the  admiral  or 
mission  nnder  admirals  have  power,  authority,  or  jurisdiction,  may  be  enquired 
^SJcSti^'  of,  tried,  &c.  according  to  the  common  course  of  the  laws  of  this 
'  realm  used  for  offences  committed  upon  the  land  within  this  realm^ 

and  not  otherwise,  in  any  of  his  Majesty's  islands,  plantations^ 
colonies,  dominions,  forts,  or  factories,  under  and  by  virtue  of  the 
King's  commission  or  commissions,  under  the  great  seal  of  Great 
Britain,  to  be  directed  to  any  such  four  or  more  discreet  persons  as 
the  Lord  Chancellor  of  Great  Britain,  Lord  Keeper,  or  Conmiis- 
sioner  for  the  custody  of  the  great  seal  of  Great  Britain  for  the 
time  being,  shall  from  time  to  time  think  fit  to  appoint ;  and  that 
the  said  Commissioners  so  to  be  appointed,  or  any  three  of  them, 
shall  hare  such  and  the  like  powers  and  authorities  for  the  trial  of 
all  such  murders,  &c.  within  any  such  island,  &c.  as  any  commis- 
sioners appointed  according  to  the  directions  of  the  statute  28 
Hen.  8.  by.  any  law  or  laws  then  in  force  would  have  for  the  trial  of 
the  said  offences  within  this  realm.  And  it  further  enacts,  that  all 
persons  convicted  of  any  of  the  said  offences  so  to  be  tried,  &c. 
shall  be  liable  to  the  same  pains,  &c.  as  by  any  laws  then  in  force 
persons  convicted  of  the  same  would  be  liable  to,  in  case  the  same 
were  tried,  &c.  within  this  realm,  by  virtue  of  any  commission 
according  to  the  directions  of  the  28  Hen.  8. 


r 


Ill 


CHAPTER  THE  NINTH. 

OP  NBGLBCTINO   QUARANTINE,  OF  SPREADING   CONTAGIOUi 
DISORDERS,  AND  OF  INJURY  TO  THE  PUBLIC  HBAJLTH. 


SECT.   L 

Of  neglecting  Quarantine, 

The  performance  of  quarantine^  or  forty  days'  probation,  when 
ships  arrive  from  countries  infected  with  contagious  disorders,  hav* 
iDg  been  considered  as  of  the  highest  importance,  with  reference  to 
the  public  Jiealth  of  the  nation,  has  been  enforced  from  time  to 
time  by  various  legislative  enactments.  These  were  formerly  of 
considerable  severity :  but  the  recent  statute  6  Geo.  4.  c.  78.  repeato 
all  former  acts  upon  this  subject,  and  enforces  the  performance  of 
quarantine  principally  by  pecuniary  penalties.  Some  ofiences  how- 
ever subject  the  offender  to  imprisonment,  and  some  are  of  the 
degree  of  felony.  It  may  be  here  observed,  that  in  a  case  which 
arose  upon  a  formef  statute  26  Geo.  2.  c.  6.  which  enacted,  that  all 
persons  going  on  board  ships  coming  from  infected  places  should 
obey  such  orders  as  the  King  in  council  should  make,  but  did  not 
awaord  any  particular  punishment,  nor  contain  a  clause  as  to  the 
jurisdiction  of  justices  of  the  peace,  it  vras  holden  that  disobedience 
of  such  an  order  of  council  was  an  indictable  offence,  and  pimish- 
able  as  a  misdemeanor  at  common  law.  (a) 

The  seventeenth  section  of  this  statute  6  Geo.  4.  enacts,  that  ^^  if  6  oeo.  4. 
*^  any  commander,  master,  or  other  person,  having  charge  of  any  c.78.  ■.  17. 
"  vessel  liable  to  perform  quarantine,  and  on  board  of  which  the  ^JUJiJ^^c 
'^  plague,  or  other  infectious  disease  or  distemper,  shall  not  then  qnittinf/yet- 
^  have  appeared,  shall  himself  quit,  or  shall  knowingly  permit  or  ■^s,  or  per- 
^  suffer  any  seaman  or  passenger  coming  in  such  vessel  to  quit  ^^^^^^  !^ 
^  such  vessel,  by  gomg  on  shore,  or  by  going  on  board  any  ouer  tbem^or  not 
^  vessel  or  boat,  before  such  quarantine  shall  be  fully  perrormed,  ^''^^^^^^ 
''  unless  by  such  licence  as  shall  be  granted  by  virtue  of  any  order  appointed 
^  in  council,  to  be  made  concerning  quarantine  as  aforesaid,  or  in  pUcct»40Qt 
^  case  any  commander  or  other  person  having  chaige  of  such  ves- 
^  sel  shall  not,  within  a  convenient  time  after  due  notice  given  for 
^'  that  purpose,  cause  such  vessel,  and  the  lading .  thereof,  to  be 
^  conveyeo  into  the  place  or  places  appointed  for  such  vessel  and 

(«)  Rex  r.  Barris,  4  T.  R.  SOf .    %  Leach  549. 
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^'  lading  to  perform  quarantine ;  then  and  in  every  such  case  every 
"  such  commander,  master,  or  other  person  as  aforesaid,  for  every 
"  such  offence  shall  forfeit  and  pay  the  sum  of  four  hundred  pounds ; 
"  and  if  any  such  person  coming  in  any  such  vessel  liable  to  qua* 
'^  rantine  (or  any  pilot  or  other  person  going  on  board  the  same, 
*^  either  before  or  after  the  arrival  of  such  vessel  at  any  port  or 
^^  place  in  the  united  kingdom,  or  the  islands  aforesaid),  shall. 


suffer  impri- 
sonment for 
six  months, 
and  forfeit 
300/. 


Penalty  on 
persons  em- 


going  on 

board,  and  

bcfore^dts-*"^  "  either  before  or  after  such  arrival,  quit  such  vessel,  unless  by 
charged  from  '^  such  licence  as  aforesaid,  by  going  on  shore  in  any  port  or  place 
?.?5!!J':!i^!i  ^  '^  ^^  ^^®  united  kingdom,  or  tlie  islands  aforesaid,  or  by  going  on 
«  ^«_  ^^  bQard  any  otlier  vessel  or  boat,  with  intent  to  go  on  shore  as 
'^  aforesaid,  before  such  vessel  so  liable  to  quarantuie  as  aforesaid 
**  shall  be  regularly  discharged  from  the  performance  thereof,  it 
*^  shall  and  may  be  lawful  for  any  person  whatsoever,  by  any  kind 
^^  of  necessary  force,  to  compel  such  pilot  or  other  person  so  quit- 
''  ting  such  vessel,  so  liable  to  quarantine,  to  return  on  board  the 
^^  same ;  and  every  such  pilot  or  other  person  so  quitting  such 
"  vessel  so  liable  to  quarantine  shall  for  every  such  offence  suffer 
^^  imprisonment  for  the  space  of  six  months,  and  shall  forfeit  and 
'^  pay  the  sum  of  three  hunidred  pounds." 
The  21st  section  enacts,  ^^that  if  any  officer  of  his  Majesty's 
,  *^  customs^  or  any  other  officer  or  person  whatsoever,  to  whom  it 

pcrfoming*^  *  ^'  doth  or  shall  appertain  to  execute  any  order  or  orders  made  or  to 
quarantine,  ^'  be  made  Concerning  quarantine,  or  the  prevention  of  infection, 
neglecting  or  <^  qj^^  notified  as  aforesaid,  or  to  see  the  same  put  in  execution, 
dutyf  o?^r-"^  **  ®^*^'  knowingly  and  wilftiUy  embezzle  any  goods  or  articles  per- 
mitting per-  *^  forming  quarantine,  or  be  guilty  of  any  other  breach  or  neglect 
TOns,  vessels,    «  of  hfg  juty  in  respect  of  the  vessels,  persons,  iroo^s,  or  articles, 

&c.  to  depart     tc       ^        *  ^  x*  i.     /xf  ®  /s?     j« 

withoutautho-  performmg  quarantme,  every  such  officer  or  person  so  ofifending 
rity,  or  giving  ^'  shaU  forfeit  8uch  office  or  emplojrment  as  he  may.be  possessed  of, 
*^  and  shall  become  from  thence  incapable  to  hold  or  enjoy  the 
''same,  or  to  take  a  new  ^rant  thereof;,  and  every  such  officer 
''  and  person  shall  forfeit  and  pay  the  sum  of  two  hundred  pounds; 
''  and  if  any  such  officer  or  person  shall  desert  from  his  duty  when 
''  emplojrea  as  aforesaid,  or  shall  knowingly  and  willingly  permit 
''  any  person,  vessel,  goods,  or  merchandize,  to  depart  or  be  con- 
''  veyed  out  of  the  said  lazaret  vessel  or  other  place  as  aforesaid, 
''  unless  by  permission  under  an  order  of  his  Majesty,  by  and  with 
*'  the  advice  of  his  council,  or  under  an  order  of  two  or  more  of  the 
''  lords  or  others  of  his  privy  council ;  or  if  any  person  hereby  au- 
''  thbrized  and  directed  to  give  a  certificate  of  a  vessel  having  duly 
''  performed  quarantine  or  airing,  shall  knowingly  give  a  false  cer- 
*'  tificate  thereof,  every  such  person  so  offending  shall  be  guilty  of 
^  felony ;  and  if  any  such  officer  or  person  shall  knowingly  or 
'^  wilfully  damage  any  goods  performing  quarantine  under  his  di- 
'^  rection,  he  shall  be  liable  to  pay  one  hundred  pounds'  damages, 
"  and  full  costs  of  suit,  to  the  owner  of  the  same." 

The  publication  in  the  London  Gazette  of  any  order  in  council, 

or  of  any  order  by  two  w  more  of  the  lords  or  others  of  the  privy 

in  the^London  c^uucil,  made  in  pursuance  of  the  act,  or  his  Majesty's  royal  pro- 

Gazette  to  be    olamation  made  in  pursuance  of  the  same,  is  to  be  deemed  and 

wifficient  no-     taken  to  be  sufficient  notice  to  all  persons  concerned,  of  all  matters 

^'  therein  respectively  ccmtained. 


false  certifi- 
cates, or  da- 
maging goods. 

And  officers, 
&c.  deserting 
their  duty,  or 
giving  false 
certificate  of 
performaace 
of  quarantine, 
to  b^  guUty  of 
felony. 


Publication 
of  orders  of 
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The  statute  also  enacts,  that  in  any  prosecution,  suit,  or  other  ^^'  ^^ 

J.  .^  '  ^   '^  L^r  The  aiiswera 

proceedings  against  any  person  or  persons  whatsoever,  for  any  of  the  com- 
offsnce  against  this  act,  or  any  which  may  hereafter  be  passed  mander,  &c. 
concerning  quarantine,  or  for  any  breach  or  disobedience  of  any  ^^  "^^t^" 
order  made  by  his  Majesty  by  the  advice  of  his  privy  council,  con-  place  from 
cerning  quarantine,  and  the  prevention  of  infection,  notified  or  which  the 
published  as  aforesaid,  or  of  any  order  or  orders  made  by  two  or  ^J^cbed*S*  ^' 
more  of  the  privy  council,  the  answers  of  the  commander,  master,  and  the  having 
or  other  person,  having  charge  of  any  vessel,  to  any  question  or  been  directed 
interrogatories  put  to  him  by  virtue  and  in  pursuance  of  the  act,  or  q„2^j/^°  -^ 
of  any  act  which  may  hereafter  be  passed  concerning  quarantine,  to  be  received 
or  of  any  such  order  or  orders  as  c^oresud,  shall  be  received  as  ^  prima  fade 
evidence  so  far  as  the  same  relate  to  the  place  from  which  such  ^J[g^^gg^*g^*' 
vessel  came,  or  to  the  place  or  places  at  which  she  touched  in  the  were  liable 
course  of  her  voyage :  and  also  that  where  any  vessel  shall  have  thereto;  and 
been  directed  to  perform  quarantine  by  the  superintendant  of  qua-  Jj^rfo^ancc  of 
rantine,  or  his  assistant,  or,  where  there  is  no  superintendant  or  quarantine  to 
assistant,  by  the  principal  officer  of  the  customs  at  any  port  or  be  proof  of 

Elace,  or  other  officer  of  the  customs  authorized  to  act  in  that  quaronUne. 
ehalf ;  the  having  been  so  directed  to  perform  quarantine  shall  be  .^^^  bavinir 
given  and  received  as  evidence  that  such  vessel  was  liable  to  qua-  been  directed 
rantine,  unless  satisfactory  proof  be  produced  by  the  defendant  to  to  perform 
shew  that  the  vessel  did  not  come  from,  or  touch  at,  any  such  place  J^^ev^ence 
or  places,  as  is  or  are  stated  in  the  said  answers,  or  that  such  vessel,  that  the  vessel 
although  directed  to  perform  quarantine,  was  not  liable  to  the  per-  was  liable  to 
formance  thereof.    And  it  further  enacts,  that  where  any  vessel  Jnf^|™dc- 
shall  in  fact  have  been  put  under  quarantine  by  the  superintendant,  fendant  shew 
&c.  and  shall  actually  be  performing  the  same,  such  vessel  shall,  tbe  contrary. 
in  any  prosecution,  &c.  for  any  offence  against  this  act,  or  any  other  Where  any 
act  hereafter  passed  concerning  quarantine,  or  against  any  orders  facthave b^n 
of  council  as  aforesaid,  be  deemed  liable  to  quarantine,  without  put  ander 
proving  in  what  manner  or  from  what  circumstances  such  vessel  ^^?^|?tl 
became  liable  to  the  performance  thereof.  forming 

the  8aine»  it  shall  be  deemed  liable  without  proof  of  the  manner  in  which  it  became  liable. 


SECT.  II.  -    -€   :- -J 

Of  Spreading  Contagious  Disorders,  and  of  Injury  to  the 

Public  Health. 

With  the  same  regard  to  the  public' health,  upon  which  the  sta-  Persons  In- 
tutes  relating  to  quarantine  have  proceeded,  the  Legislature  appears  ^«c*«^  ^^  *^« 
to  have  acted  in  former  times,  in  making  persons  guilty  of  felony  J^^JSld  and^fn- 
who,  being  infected  with  the  plague,  went  abroad  and  into  com-  fecting  others. 
pany,  with  infectious  sores  upon  them,  after  being  commanded  by 

VOL.  I.  I  " 
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the  magisti*ates  to  stay  at  home,  (t)    The  statute  which  contained 
this  enactment,  after  being  continued  some  time^  is  now  expired : 
but  Lord  Hale  puts  the  question,  whether  if  a  person  infected  with 
the  plague  should  go  abroad  with  intent  to  infect  another,  and 
another  be  thereby  infected  and  die,  it  would  not  be  murder  by  the 
common  law.  {jk)    And  he  seems  to  ,  consider  it  as  clear,  tfa&t 
though  where  no  such  intent  appears  it  cannot  be  murder,  yet,  if 
by  the  conversation  of  such  a  person  another  should  be  infected,  it 
would  be  a  great  misdemeanor.  (/) 
It  is  an  indict-       In  a  late  case  in  the  Court  of  King's  Bench,  relating  to  the 
^^^e^encc       small-pox  infection,  it  was  held  that  the  exposing  in  the  public 
Sijuriouiiy  to^  highway,  with  a  full  knowledge  of  the  fact,  a  person  infected  with 
carry  a  child      a  contagious  disorder  is  a  common  nuisance,  and  as  such  the  sub- 
infected  with     ject.of  an  indictment.     The  defendant  was  indicted  for  carrying 
alonga piSSfc    ^^^  chUd,  while  infected  with  the  small-pox,  along  a  public  high- 
highway,  in       way,  in  which  persons  were  passing,  and  near  to  the  habitations  of 
which  persons    the  king's  subjects ;  and  having  suffered  judgment  to  go  by  default, 
and  nM^^  to'the  ^*  ^^^  uioved  on  her  behalf,  in  arrest  of  judgment,  that  it  was  con- 
hahitationsof    sistent  with  the  indictment  that  the  child  might  have  caught  the 
the  king's         disease,  and  that  it  was  not  shewn  that  the  act  was  unlawful,  as 

the  mother  might  have  carried  it  through  the  street,  in  drder  to 
procure  medical  advice ;  and  that  the  indictment  ought  to  have 
alleged,  that  there  was  some  sore  upon  the  child  at  the  time  when 
it  was  so  carried.  It  was  also  urged,  that  the  only  offences  against 
the  public  health  of  which  Hawkins  speaks  are  spreading  the 
plague  and  neglecting  quarantine ;  (m)  and  that  it  appeared  that 
Lord  Hardwicke  thought  the  building  of  a  house  for  the  reception 
of  patients  inoculated  with  the  small-pox  was  not  a  public  nui- 
sance, and  mentioned  that  upon  an  indictment  of  that  kind  there 
had  been  an  acquittal,  {n)  But  Liord  EUenborough,  C.  J.  said  that 
if  there  had  been  any  such  necessity^as  supposed  for  the  conduct 
of  the  defendant,  it  might  have  been  given  in  evidence  as  matter 
of  defence :  but  there  was  no  such  evidence ;  and  as  the  indict- 
ment alleged  that  the  act  was  done  unlawfully  and  i^'uriousfyy  it 
precluded  the  presumption  that  there  was  any  such  necessity.  Le 
Blanc,  J.  in  passing  sentence 'observed,  that  although  the  Court 
had  not  found  upon  its  records  any  prosecution  for  this  specific 
offence,  yet  there  could  be  no  doubt  in  point  of  law,  that  if  any  one 
imlaw^ly,  injuriously,  and  with  full  knowledge  of  the  fact,  ex- 
poses in  a  public  highway  a  person  infected  with  a  contagious  dis- 
order, it  is  a  common  nuisance  to  all  the  subjects,  and  indictable 
as  such.  That  the  Court  did  not  pronounce  that  every  person 
who  inoculated  for  this  disease  was  guilty  of  an  offence,  provided 
it  was  done  in  a  proper  manner,  and  the  patient  was  kept  from  the 
society  of  others,  so  as  not  to  endanger  a  communication  of  the 
disease.    But  no  person,  having  a  disorder  of  this  description  upon 

(0  2  (vulgo  1.)  Jac.  1.  c.  31.  s.  7.  1  Crini.  Law  656,  there  is  an  iDdictraeat 

Hale  439,  695.    3  Inst.  90.  against  an  apothecary  for  keeping  a 

(Ar)  1  Hale  432.  common  inoculating  bouse  near  the 

(I)  Id.  ibid.  church  in  a  town :  and  UiQ  Cro.  Circ* 

(m)  1  Hawk.  P.  C.  c.  52,  53.  A.  365,  is  referred  to. 
(n)  Anon.  3  Atk.  750*    In  2  Chitt. 


CHAP.  IX.  $  2.3    and  Injuring  the  Public  Health.  Jil$ 

him^  ought  to  be  publicly  exposed,  to  the  endangering  the  health 
and  lives  of  the  rest  of  the  subjects,  (o) 

In  a  subsequent  case,  in  the  same  Court,  the  indictment  was  And  it  U  also 
ligainst  an  apothecary  for  unlawfully  and  injuriously  inoculating  ^  indictable 
ch'ddren  with  the  small-pox,  and,  whUe  they  were  sick  of  it,  wn-  ^"^^^^ 
law/uUy  and  injwriowily  causing  them  to  be  carried  along  the  after  having 
public  street.    The  defendant  was  found  guilty :  but  it  was  moved  *^{^?^"*®* 
in  arrest  of  judgment,  that  this  was  not  any  offence  j  that  the  case  {ij^fnUy  a^d 
differed  materially  from  th^t  of  Rex  v*  Vantandillo,  as  it  appeared  injuriously  to 
that  the  defendant  was  by  profession  a  person  qualified  to  inoculate  cause  them  to 
with  this  disease,  if  it  were  lawful  for  any  person  to  inoculate  with  in  th?pSS)iic 
it.    That  as  to  its  being  alleged  that  the  defendant  caused  the  street  to  the 
children  to  be  carried  along  the  street,  it  was  no  more  than  this,  ^*?p'/^^J^ 
that  he  directed  the  patients  to  attend  him  for  advice  instead  of  ^"  *^ 
visiting  them,  or  that  he  prescribed  what  he  might  deem  essential 
to  their  recovery,  air  and  exercise.     And  it  was  observed  that  in 
Rex  V.  Sutton,  (/>)  which  was  an  indictment  for  keeping  an  inocu- 
lating-house,  and  therefore  much  inore  likely  to  spread  infection 
than  what  had  been  done  here,  the  Court  said  that  the  defendant 
might  demur. 

But  Lord  EUenborough,  C.  J.  said,  that  the  indictment  laid  the 
act  to  be  done  unlawftdly  and  infuriously  ;  and  that  in  order  to 
support  this  statement  it  must  be  shewn,  that  what  was  done  was, 
in  llie  manner  of  doing  it,  incautious,  and  likely  to  affect  the  health 
of  others.  That  the  words  unlawfully  and  injuriously  precluded 
all  legal  cause  of  excuse.  And  that  though  inoculation  for  the 
small-pox  may  be  practised  lawfully  and  innocently,  yet  it  must 
be  under  such  guards  as  not  to  endanger  the  public  health  by 
commimicating  this  infectious  disease. 

And  Le  Blanc,  J.  in  passing  sentence  in  this  case  observed,  that  ^°**  '*  ^ 
the  introduction  of  vaccination  did  not  render  the  practice  of  dictaSe^of-"*" 
inoculation  for  the  small-pox  unlawful;  but  that  in  sJl  times  it  fence  to  ex- 
was  unlawful  and  an  indictable  offence  to  expose  persons  infected  p«»«  pCTsons 
with  contagious  disorders,  and  therefore  liable  to  communicate  places  of  pub- 
them  to  the  public,  in  a  place  of  public  resort,  (y)  lie  resort. 

The  public  health  may  be  injured  by  selling  unwholesome  food ;  Injury  to  the 
and  it  is  an  indictable  offence  to  mix  unwholesome  ingredients  in  public  health 
any  thing  made  and  supplied  for  the  food  of  man.  And  if  a  master  unwhoieMme 
knows  that  his  servant  puts  into  bread  what  the  law  has  pro-  food. 
hibited,  and  the  servant,  from  the  quantity  he  puts  in,  makes  the 
bread  unwholesome,  the  master  is  answerable  criminally,  for  he 
should  have  taken  care  that  more  than  is  wholesome  was  not  in- 
serted.    The  indictment  was  against  the  contract  baker  for  a 
military  asylum,  for  delivering  for  the  use  of  the  children  belonging 
to  the  asylum  divers  loaves  containing  noxious  materials,  which 
be  knew.    The  evidence  was  that  they  contained  crude  lumps  of 
alum,  and  that  alum  was  an  unwholesome  ingredient,  and  that  the 
defendant's  foreman  made  the  loaves :  but  the  jury  found  that  the 
defendant  knew  he  used  alum.    Upon  a  motion  for  a  new  trial  the 

(«)  Rex  V.  VantaDdillo,  4  M.  and  S.        (9)  Rex  v.  Burnett,  4  M.  and  S.  27S. 
7S.  The  defendant  was  sentenced  to  six 

(jf)  4  But.  2116.  months'  imprisonment. 
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Court  thought^  that  if  the  master  suflEered  the  use  of  a  prohibited 
article,  it  was  his  duty  to  take  care  that  it  was  not  used  to  a 
noxious  extent,  and  that  he  was  answerable  if  it  was.  A  rule  for 
arresting  the  judgment  was  then  moved  for,  on  the  eround  that 
the  indictment  did  not  specify  what  the  noxious  ingredients  were^ 
or  state  that  the  loaves  were  delivered  to  be  eaten  by  the  children : 
but  the  Court  held  the  former  not  necessary  because  the  ingre- 
dients were  in  the  defendant's  knowledge;  and  the  allegation  that 
the  loaves  were  delivered  for  the  use  and  supply  of  the  children, 
must  mean  that  they  were  delivered  for  their  eating ;  and  the  rule 
was  refused,  (r) 

(r)  Rex  V,  Dixon,  3  M.  and  S.  11.    penalties  upon  bakers  for  udog  alam. 
And  see  1  and  8  Geo.  4.  c.  60.  as  to    &c.  in  makmg  bread. 
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CHAPTER  THE  TENTH. 


OV  OVrSNCBS  AGAINST  THB   RKVBNUB  LAWS^  RBLATIN6 

TO  THB   CUSTOMS  OR  BXCISB. 

Amongst  the  ofiEences  against  the  revenue  laws^  that  of  smttgglif^ 
is  one  of  the  principal.  It  consists  in  bringing  on  shore^  or  in 
•carrying  from  the  shore,  goods,  wares,  or  merchandize,  for  which 
the  auty  has  not  been  paid,  or  goods  of  whidi  the  importation  or 
exportation  is  prohibited :  an  oflRsnce  productive  of  various  mis^ 
chiefs  to  society,  (a)  In  order  to  prevent  the  commission  of 
offisnces  of  this  land,  many  statntesi  were  passed  from  time  to  time^ 
which,  in  addition  to  the  proceedings  at  common  law  for  assaulting 
and  obstructing  revenue  officers  when  actmg  in  the  execution  of 
their  duties,  {b)  gave  to  those  officers  extraordinary  powers  and 
protections,  and  punished  persons  endeavouring  to  resist  or  ^vade 
the  laws  relating  to  tiie  customs  and  excise.  The  recent  statute 
6  Geo.  4.  c.  105.  recites  that  the  laws  of  the  customs  had  become 
intricate,  by  reason  of  the  great  number  of  acts  relating  thereto, 
which  had  been  passed  through  a  long  series  of  years ;  and  that  it 
was  therefore  highly  expedient  for  the  interests  of  commerce  and 
the  ends  of  justice,  and  also  for  affording  convenience  and  facility 
to  all  persons  who  might  be  subject  to  the  operation  of  those  law9^ 
or  who  might  be  authorized  to  act  in  the  execution  thereof,  that  all 
the  statutes  then  in  force  relating  to  the  customs  should  be  re- 
pealed ;  and  that  the  purposes  for  which  they  had  from  time  to 
time  been  made  should  be  secured  by  new  enactments,  exhibiting 
more  perspicuously  and  compendiously  the  various  provisions  con- 
tained in  them :  and  then  it  proceeds  to  repeal  fdl  the  statutes 
relating  to  smuggling. 

The  statute  6  Geo.  4.  c.  106.  recites  this  recent  statute,  and  also 
that  other  laws  relating  to  the  customs  have  been  made ;  (c)  and 
the  expediency  of  making  provisions  to  prevent  or  punish  any 
infraction  of  such  laws ;  and  then  proceeds  to  make  various  enact- 
ments relating  to  the  forfeiture  of  vessels  engaged  in  illegal  traffic, 
and  of  uncustomed  goods,  which  do  not  come  within  the  scope  {md 

(«)  1  Hawk.  P.  C.  c.  48.  s.  1.  4Blac.  2  Chit  Crim.  Law  197,  ei  Befu,    And 

Com.  165.    6  Bac.  Abr.  «58.  see  Brady *8  case,  1  Bos.  and  Pul.  >88, 

{b)  See  many  precedents  for  misde-  where  it  was  admitted  that  the  offence 

meanorsat  common  law,  in  assaulting  charged  in  the  indictment  was  an  of-s 

and  obstrocting  officers  of  excise  and  fence  indictable  at  common  law. 

customs,  acting  in  the  due  execution  (e)  See  0  G(ea/4.  c.  I06»  107. 
of  their  offices  \  4  Wentw.  385,  ei  $equ. 


6  Geo.  4. 
c.  108.  8. 14. 
Vessels  liable 
to  seizare,  not 
bringing  to 
during  chace. 


118  Of  resisting  and  evading  the  Revenue  Laics,  [sook  if. 

object  of  this  treatise.  But  some  of  the  enactments  relating  to  the 
right  to  proceed  to  extremities^  when  necessary,  for  the  purpose  of 
seizing  vessels  liable  to  seizure,  and  the  right  to  search  for  and 
seize  goods  liable  to  forfeiture,  may  properly  be  here  ^mentioned. 
And  l^e  offence  of  making  signals  to  smuggling  vessels  at  sea,  and 
the  several  offences  declared  to  be  felonies  by  this  statute,  require 
to  be  particularly  noticed. 

The  6  Geo.  4.  -c  106.  s.  14.  enacts,  "  that  in  ci^se  any  vessel  or 

^^  boat,  liable  to  seizure  or  examination  under  any  act  or  law  for 

^^  the  prevention  of  smuggling,  shall  not  bring  to  on  being  required 

'^  so  to  do,  on  being  chased  by  any  vessel  in  his  Majesty's  navy, 

maVbeiiredat.  '^haying  the  proper  pendant  ensign  of  his  Majesty's  ship  hoisted, 

*^  or  by  any  vessel  employed  for  the  prevention  of  smuggling, 
^^  under  the  authority  of  the  lords  commissioners  of  the  Admiralty, 
^'  or  the  commissioners  of  his  Majesty's  customs,  having  a  pendant 
^  and  ensign  hoisted,  of  such  description  as  his  Majesty,  by  any 
*^  order  in  council,  or  by  his  royal  proclamation  under  the  great 
^'  seal  of  the  united  kingdom,  shall  have  ordered  and  directed,  or 
*'  shall  from  time  to  time  in  that  behalf  order  and  direct,  it  shall  be 
'^  lawful  for  the  captain,  master,  or  other  person,  having  the  charge 
^^  or  command  of  such  vessd  in  his  Majesty's  navy,  or  employed 
^*  as  aforesaid  (first  causing  a  gun  to  be  fired  as  a  signal),  to  fire  at 
'^  or  into  such  vessel  or  b^t ;  and  such  captain,  master,  or  other 
^'  person  acting  in  his  aid  or  ajssistance,  or  by  his  direction,  shall 
'^  be  and  he  is  hereby  indemnified  and  discharged  from  any  indict- 
'^  ment,  penalty,  or  action  for  damages,  for  so  doing ;  and  in  case 
**  any  person  or  persons^ shall  be  wounded,  maimed,  or  killed,  by 
'^  any  such  firing,  and  the  said  captain,  master,  or  other  person,  and 
''  any  person  acting  in  his  or  their  aid  or  assistance,  or  by  his  or 
"  their  direction,  shall  be  sued,  molested,  or  prosecuted,  or  shall  be 
"  brought  before  any  of  his  Majesty's  justices  of  the  peace,  or  other 
**  justices,  or  persons  having  competent  authority,  for  or  on  account 
f^  of  such  firing,  wounding,  maiming,  ^r  killing  as  aforesaid,  all  and 
*'  every  such  justice  or  justices,  person  or  persons,  is  and  are 
^^  hereby  authorized  and  empowered,  enjoined  and  required,  to 
"  admit  every  such  captain,  master,  or  other  person  or  persons,  so 
*'  brought  before  him  or  them  as  aforesaid  to  bail ;  any  law,  usage, 
^^  or  custom  to  the  contrary  notwithstanding." 
'  The  34th  section  enacts,  ''that  all  vessels  and  boats,  and  all 
*'  goods  whatsoever  liable  to  forfeiture,  under  this  or  any  other  act 
''  relating  to  the  revenue  of  customs,  shall  and  may  be  seized  in 
"  any  place  either  upon  land  or  water,  by  any  officer  or  officers  of 
"  his  Majesty's  army,  navy,  or  marines,  duly  authorized  and  on 
''  full  pay,  or  officers  of  customs  or  excise,  or  any  person  having 
''  authority  to  seize  from  the  commissioners  K)f  his  Majesty's  cus- 
''  toms  or  excise ;  and  all  vessels,  boats,  and  goods,  so  seized  shall, 
''  as  soon  as  conveniently  may  be,  be  delivered  into  the  Care  of  the 
*'  proper  officer  appointed  to  receive  the  same.'' 

The  36th  section  enacts, ''  that  it  shall  and  may  be  lawful  to  and 
"  for  any  officer  or  officers  of  the  army,  navy,  or  marines,  duly 
''  authorized  and  on  full  pay,  or  for  any  officer  of  customs,  producing 
^'  his  or  their  warrant  or  deputation  (d  required),  to  go  on  board 
''  any  vessel  which  shall  be  within  the  limits  of  any  of  the  ports  of 


Sect.  34.     , 
Officers  mak- 
ing collusive 
teizures,  or 
taking  bribes, 
and  persons 
offering  the 
same,  to  forfeit 
500/. 


Sect.  36. 
Officers  may  go 
on  board  ves- 
sels, and  search 
for  prohibited 
and  uncustom- 
ed goods; 
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^^  this  kingdom,  and  to  rummage  and  to  search  the  cabin  and  all 

^'  other  parts  of  such  vessel  for  prohibited  and  uncustomed  goods, 

^'  and  to  remain  on  board  such  vessel  during  the  whole  time  that  the 

'^  same  shall  continue  within  the  limits  of  such  port ;  and  also  to  andmayseaKli 

^*  search  any  person  or  persons  either  on  board,  or  who  shall  have  ^^^^^^^ 

*'  landed  from  any  vessel ;  provided  such  officer  or  officers  shall 

^^  have  good  reason  to  suppose  that  such  persoii  or  persons  hath 

^'  any  uncustomed  or  prohibited  goods  secreted  about  his  person ; 

^^  and  if  any  person  shall  obstruct,  oppose,  or  molest,  any  such 

^^  officer  or  officers  in  going  or  remaining  on  board,  or  in  entering 

^^  or  searching  such  vessel  or  person,  every  such  person  shall  for- 

'^  felt  and  lose  the  sum  of  one  hundred  pounds/' 

The  40th  section  enacts,  ^^  that  it  snail  and  mav  be  lawful  for  Sect  40. 
any  officer  of  customs,  or  person  acting  under  the  direction  of  Officers,  with 
the  commissioners  of  his  Majesty's  customs,  authorized  by  writ  ^^ce,  may 
of  assistance  under  the  seal  of  his  Majesty's  Court  of  Exchequer,  enter  houses, 
to  take  a  constable,  headboroufi:h,  or  other  public  officer  inhabiting  f^'  ^  *«"«** 
^'  near  the  place,  and  in  the  daytime  to  enter  into  any  house,  shop,  tomed  or  pro- 
'^  cellar,  warehouse,  room,  or  other  place,  and  in  case  of  resistance  hibited  go«>ds. 
^^  to  break  open  doors,  chests,  trunks,  and  other  packages,  there  to 
^^  seize  and  from  thence  to  bring  any  uncustomed  or  prohibited 
'^  goods,  and  to  put  and  secure  the  same  in  the  custom-house 
^^  warehouse  in  the  port  next  to  the  place  from  whence  such  goods 
shall  be  so  taken  as  aforesaid :  provided  always,  that  for  the  pur- 
poHes  of  this  act,  any  such  constable,  heaaborough,  or  other 

{mblic  officer  duly  sworn  as  such,  may  act  as  well  without  the 
imits  of  any  parish,  vill,  or  other  place  for  which  he  shall  be  so 
'^  sworn,  as  within  such  limits." 

The  51st  section  enacts,  "  that  if  any  person  or  persons  liable  Sect.  51. 
*'  to  be  arrested  and  detained  under  the  provisions  of  this  or  any  ^  ™arre8ted 
^'  other  act  relating  to  the  revenue  of  customs,  shall  not  be  de-  and  making 
tained  at  the  time  of  so  committing  the  offence  for  which  he  or  ®J^P®'^*L 
they  is  or  are  so  liable,  or  after  detention  shall  make  his  or  their  detained  by  any 
escape,  it  shall  and  may  be  lawful  for  any  officer  of  the  army,  officer,  of  the 
navy,  or  marines,  being  duly  authorized  and  on  full  pay,  or  any  customs,  &c. 
officer  of  customs  or  excise,  or  any  other  person  acting  in  his  or 
their  aid  or  assistance,  or  duly  employed  under  such  officer,  to 
stop,  arrest,   and  detain  such  person  so  liable  to  detention  as 
aforesaid,  at  any  time  afterwards,  and  to  carry  him  before  two 
justices  of  the  peace  to  be  dealt  with  as  if  detained  at  the  time 
of  committing  the  said  offence." 

The  62d  section  enacts,  **  that  no  person  shall,  after  sunset  and  ^^^^1'^^ 
before  sunrise,  between  the  twenty-first  day  of  September  and  persons  making 
the  first  day  of  April,  or  after  the  hour  of  eight  in  the  evening  signals  to 
and  before  the  hour  of  six  in  the  morning  at  any  other  time  in  ^Jt^i^^^®** 
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'^  the  year,  make,  aid,  or  assist  in  making,  or  be  present  for  the 
'^  purpose  of  aiding  or  assisting  in  the  making  of  any  light,  fire, 

te 
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flash,  or  blaze,  or  any  signal  by  smoke,  or  by  any  rocket,  fire- 
works, flags,  firing  of  any  gun  or  other  fire  arms,  or  any  other 
contrivance  or  device,  or  any  other  signal  in  or  on  board,  or 
from  any  vessel  or  boat,  or  on  or  from  any  part  of  the  coast 
or  shore  of  the  United  Kingdom,  or  within  six  miles  of  any 
"  part  of  such  coasts  or  shores,  for  the  purpose  of  making  or 


120 


Sect  53. 
Frobf  of  a  sig* 
Dal  not  beinff 
intended  to  Be 
on  the  defend- 
ant* 


Sect.  54. 
Any  person 
may  pot  out 
and  extinguish, 
and  prerent 
signals. 


Sect.  55. 
Persons  resist- 
ing officers,  or 
rescniog  or  de- 
stroying goods 
to  prevent  seis- 
nre,  to  forfeit 
200/. 
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^'  giving  any  signal  to  any  person  on  board  any  smuggling  vessel 
"  or  boat^  whether  any  person  so  on  board  of  such  vessel  or  boat 
"  be  or  be  not  within  distance  to  see  or  hear  any  such  light,  fire, 
"  flash,  blaze,  or  signal ;  and  if  any  person,  contrary  to  the  true 
^^  intent  and  meaning  of  this  act  make,  or  cause  to  be  made,  or 
'^  aid  or  assist  in  ms^ng  any  such  light,  fire,  flash,  blaze,  or  sig- 
^^  nal,  such  person  so  offending  shall  be  guilty  of  a  misdemeanor, 
'^  and  it  shall  be  lawful  for  any  person  to  stop,  arrest,  and  detain 
^^  the  person  or  persons  who  shall  so  make,  or  aid,  or  assist  in 
*^  the  making,  or  who  shall  be  present  for  the  purpose  of  aiding 
^'  or  assisting  in  making  any  such  light,  fire,  flash,  blaze,  or  sig- 
^^  nal,  and  to  carry  and  convey  such  person  or  persons  so  offend- 
"  ing  before  any  two  or  more  of  his  Majesty's  justices  of  the 
'^  peace  residing  near  the  place  where  such  offence  shall  be  com- 
*^  mitted,  who,  if  they  see  cause,  shall  commit  the  offender  to 
^^  the  next  county  gaol,  there  to  remain  until  the  next  court  of 
*^  oyer  or  terminer,  great  session,  or  gaol  delivery,  or  until  such 
^'  person  or  persons  shall  be  delivered  by  due  course  of  law ;  and 
^^  It  shall  not  be  necessary  to  prove,  on  any  indictment  or  inform- 
''  ation,  that  any  vessel  or  boat  was  actually  on  the  coast ;  and 
*'  the  offender  or  offenders  being  duly  convicted  thereof  shall,  by 
^'  order  of  the  court  before  whom  such  offender  or  offenders  shall 
*'  be  convicted,  either  forfeit  and  pay  the  penalty  or  forfeiture  of 
'^  one  hundred  pounds,  or,  at  the  discretion  of  such  court,  be 
^^  sentenced  or  committed  to  the  common  gaol  or  house  of  correc- 
^^  tion,  there  to  be  kept  to  hard  labour  for  any  term  not  exceed- 
*^  ing  one  year/' 

The  53a  section  provides  ^^  that  in  case  any  person  be  charged 
'*  with,  or  indicted  for  having  made  or  caused  to  be  made,  or 
'^  been  aiding  or  assisting  in  making,  or  been  present  for  the  pur- 
^^  pose  of  making,  or  aiding  or  assisting  in  making,  any  such  fire, 
*'  light,  flash,  blaze,  or  other  signal  as  aforesaid,  the  burthen  of 
'^  proof  that  such  fire,  light,  flash,  blaze,  noise,  or  other  thing,  so 
'*  charged  as  having  been  made  with  intent  and  for  the  purpose  of 
'^  giving  such  signal  as  aforesaid,  was  not  made  with  such  intent 
^'  and  for  such  purpose,  shall  be  upon  the  defendant  against  whom 
**  such  charge  is  made,  or  such  indictment  is  found. " 

The  64th  section  enacts,  '*  that  it  shall  be  lawful  for  any  per- 
'^  son  whatsoever  to  put  out  and  extinguish,  or  prevent  any  such 
'^  light,  fire,  flash,  or  blaze,  or  any  smoke,  signal,  rocket,  fire- 
*^  work,  noise,  or  other  device  or  contrivance  so  made  or  being 
''  made  as  aforesaid,  and  to  enter  and  go  into  and  upon  any  lands 
^^  for  that  purpose,  without  being  liable  or  subject  to  any  indict - 
"  ment,  suit,  or  action  for  the  same." 

The  55th  section  enacts,  ^^  that  if  any  person  whatsoever  shall 
'*  hinder,  oppose,  molest,  or  obstruct  any  officer  of  the  army, 
*'  navy,  or  marines,  being  duly  authorized  and  on  full  pay,  or 
^^  any  ofiicer  of  customs  or  excise,  in  the  execution  of  his  auty, 
^^  or  in  the  due  seizing  of  any  goods  liable  to  forfeiture  by  this  or 
^^  any  other  act  relating  to  the  revenue  of  customs,  or  any  person 
*^  acting  in  his  aid  or  assistance,  or  duly  employed  for  the  pre- 
^  vention  of  smuggling,  or  shall  rescue,  or  cause  to  be  rescued, 
'<  any  goods  which  have  been  seized,  or  shall  attempt  or  endea- 


CHAP,  x.]  Of  resisting  and  evading  the  Revenue  Laws.  131 

'^  voiur  to  do  BO,  or  shall  before,  or  at  or  after  any  seizure,  stave, 
*^  break,  or  otherwise  destroy  any  goods,  to  prevent  the  seizure  ' 
^^  thereof  or  the  securing  the  same,  then  and  in  such  case  the 
*^  parties  oifending  shall  forfeit  for  every  such  offence  the  sum  of 
**  two  hundred  pounds." 

The  66th  section  enacts  ^*  that  if  any  persons  to  the  number  of  ^^  ^^• 
^^  three  or  more,  armed  with  fire  arms  or  other  offensive  weapons  pei^ns  armed 
^^  shall,  within  the  United  Kingdom,  or  within  the  limits  of  any  with  fire-armsy 

port,  harbour  or  creek  thereof,  be  assembled  in  order  to  be  aid-  ?^T^'*i%. 

mg  and  assisting  in  the  illegal  exportation  of  any  goods  prohi-  legia  expoita-' 

bited  to  be  exported,  or  in  the  carrying  of  such  goods  in  order  tUm  or  landing 
*^  to  such  exportation,  or  in  the  illegal  landing,  running,  or  carry-  ^1^^^*^®' 
^^  ing  away  of  prohibited  or  imcustomed  goods,  or  goods  liable  to  goods, orinilM 
*^  pay  any  duties  which  have  not  been  paid  or  secured,  or  in  the  reiandinfj^ 
"  illegal  carrying  of  any  goods  from  any  warehouse  or  other  place  ^jl^^JjJJ^ 
^^  as  shall  have  been  deposited  therrai  for  the  security  of  the  orlntherescu- 
^'  home-consumption  duties  thereon,  or  for  preventing  the  use  or  ing  •ny  such 
*'  consumption  thereof  in  the  United  Kingdom^  or  in  the  illegal  Sccmed^mmty 
^^  relanding  of  any  goods  which  shall  have  been  exported  upon  of  felony. 
^^  debenture  or  certificate,  or  in  rescuing  or  taking  away  any  such 
*^  goods  as  aforesaid,  after  seizure,  from  the  officer  of  the  customs, 
*^  or  other  officer  authorized  to  seize  the  same,  or  any  person  or 
^^  persons  employed  by  them  or  assisting  them,  or  from  the  place 
^^  where  the  same  shall  have  been  lodged  by  them,  or  in  rescuing 
^'  any  person  who  shall  have  been  apprehended  for  any  of  the 
^^  offences  made  felony  by  this  or  any  act  relating  to  the  revenue 
^'  of  customs,  or  in  the  preventing  the  apprehension  of  any  per- 
^'  son  who  shall  have  been  guilty  of  such  offence ;  or  in  case  any 
'^  persons  to  the  number  of  three  or  more,  so  armed  as  aforesaid, 
^'  shall,  within  this  kingdom,  or  within  the  limits  of  any  port, 
^^  harbour,  or  creek  thereof,  be  so  aiding  or  assisting ;   every 
^^  person  so  offending,  and  every  person  aiding,    abetting,   or 
^^  assisting  therein  shall,  being  thereof  convicted,  be  adjudged 
^'  guilty  of  felony,  and  suffer  death  as  a  felon  without  benefit  of 
«'clei^." 

The  S^th  section  enacts  ''that  if  any  person  shall  maliciously  Sect  57. 
"  shoot  at  or  upon  any  vessel  or  boat  belonging  to  his  Msyesty's  ^y^^any^boat 
^'  navy,  or  in  the  service  of  the  revenue  in  any  part  of  the  British  belonging  to 
''  or  Irish  channels,  or  elsewhere  on  the  high  seas,  within  one  ^^  ^Tf  or  in 
**  hundred  leagues  of  any  part  of  the  coast  of  the  United  King-  Jj*  ^nac^L 
''  dom,  or  shaU  maliciously  shoot  at,  maim,  or  dangerously  wound  or  shooting  at 
*'  any  officer  of  the  army,  navy,  or  marines,  beincr  duly  authorized  or  woandinnr 
«  ana  on  fiiU  pay,  or  any  officer  of  customs  or  ejTcise,  or  any  per-  ^1^7^^% 
^  son  acting  m  his  aid  or  assistance,  or  duly  employed  for  the  marines,  detm« 
•*  prevention  of  smuggling,  in  the  due  execution  of  his  office  or  ed  guilty  of  fe- 
**  duty,  every  person  so  offending,  and  every  person  aiding,  abet-   ®°^* 
^'  ting,  or  assisting  therein,  shw,  being  lawfully  convicted,  be 
^'  adjudged  guilty  of  felony  and  suffer  death  as  a  felon,  without 
^  benefit  of  cler^." 

The  58th  section  enacts  ''that  if  any  person  being  in  company  ^j^  ^^• 
*'  with  more  than  four  other  persons,  be  found  with  any  goods  compw^with 
''  liable  to  forfeiture  under  this  or  any  other  act  relating  to  the  fonr  others, 
^  revenue  of  customs  or  excise,  or  in  company  with  one  other  ^^^  JJjft  ^ 
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'^  person  witliin  five  mUes  of  any  navigable  river,  carrying  ofiensiva 
^^  arms  or  weapons,  or  disguised  in  any  way,  every  such  person 
^^  shall  be  adjudged  guilty  of  felony,  and  shall,  on  conviction  of 
'*  such  o£Eence,  be  transported  as  a  felon  for  the  space  of  seven 
'^  years  ;  and  if  such  offender  shall  return  into  the  United  King- 
'^  dom  before  the  expiration  of  the  said  seven  years,  he  shall  suffer 
^^  as  a  felon,  and  have  execution  awarded  against  him  as  a  person 
"  attainted  of  felony,  without  benefit  of  clergy." 

The  59th  section  enacts  ^^  that  if  any  person  shall  by  force  or 
'^  violence  assault,  resist,  oppose,  molest,  hinder,  or  obstruct  any 
"  officer  of  the  army,  navy,  or  marines,  being  duly  authorized 
^'  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or  other 
'^  person  acting  in  his  or  their  aid  or  assistance,  or  duly  employed 
^^  for  the  prevention  of  smuggling,  in  the  due  execution  of  his  or 
*^  their  office  or  duty,  such  person,  being  thereof  convicted,  shall 
^^  be  adjudged  a  felon,  and  shall  be  transported  for  seven  years 
'^  or  sentenced  to  be  imprisoned  in  any  house  of  correction  or 
'^  common  gaol,  and  kept  to  hard  labour  for  any  term  not  exceed- 
*^  ing  three  years,  at  the  discretion  of  the  court  before  whom  the 
^^  offender  shall  be  tried  and  convicted  as  aforesfdd/' 

Hie  78th  section  enacts  '^  that  any  indictment  or  information 
^'  which  shall  be  found  or  prosecuted  for  any  offsnce  against  this 
'^  or  any  other  act  relating  to  the  revenue  of  customs,  shall  and 
'^  may  be  enquired  of,  examined,  tried,  and  determined,  in  any 
^^  county  of  £ngland ;  and  any  such  indictment  or  information 
^^  which  shall  be  found,  commenced,  or  prosecuted  in  Scotland^ 
<<  may  be  enquired  of,  examined,  tried,  and  determined  in  any 
^^  county  in  Scotland ;  and  any  such  indictment  or  information 
^^  which  shall  be  found  or  commenced  in  Ireland  may  be  enquired 
^^  of,  examined,  tried,  and  determined  in  any  county  in  Ireland, 
^'  in  such  manner  and  form  as  if  the  offence  had  been  committed 
'^  in  the  said  county  where  the  said  indictment  or  information 
"  shaU  be  tried," 

Hie  lQ2d  section  enacts  ^^that  if  any  goods  shall  be  seized  for 
"  the  non-payment  of  duties,  or  any  other  cause  of  forfeiture,  and 
^^  any  dispute  shall  arise  whether  the  customs,  excise,  or  inland 
^'  duties  have  been  paid  for  the  same,  or  the  same  have  been  law- 
^^  fully  imported,  or  concerning  the  place  from  whence  such  goods 
'^  were  brought,  then  and  in  such  case  the  proof  thereof  shall  lie 
^^  on  the  owner,  or  claimer  of  such  goods,  and  not  on  the  officer 
^^  who  shall  seize  or  stop  the  same." 

The  I04th  section  enacts  ^'  that  in  case  of  any  information  or 
'^  proceedings  had  under  this  or  any  other  act  relating  to  the 
^^  revenue  of  customs,  the  averment  that  the  commissioners  of 
^^  his  Majesty's  customs  or  excise  have  directed  or  elected  such 
^^  information  or  proceedings  to  be  instituted,  or  that  any  vessel 
^^  is  foreign  or  British,  or  that  any  person  detained  is,  or  is  not, 
'^  a  subject  of  his  Majesty,  or  that  any  person  detained  is,  or  is 
**  not,  a  seaman  or  seafaring  man,  or  fit  and  able  to  serve  his 
^^  Majesty  in  his  naval  service,  or  that  any  person  is  an  officer  of 
^^  the  customs,  shall  be  sufficient,  without  proof  as  to  such  fact 
^^  or  facts,  unless  the  defendant  in  such  case  shall  prove  to  the 
"contrary/ 
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The  106th  section  enacts  '^  that  if  Upon  any  trial  a  question  shall  Sect.  105. 
^*  arise  whether  any  person  is  an  oflScer  of  the  army,  navy,  of  J^*^y  ^e 
^  marines,  being  duly  authorized  and  on  full  pay,  or  an  officer  of  giyen  that  a 
^^  customs  or  excise,  evidence  of  his  having  acted  as  such  shall  be  p^^y  is  an  of- 
"  deemed  sufficient,  and  such  person  shall  not  be  required  to  pro-  ^*^'' 
^^  dace  his  commission  or  deputation  unless  sufficient  proof  shall 
^  be  given  to  the  contrary ;  and  every  such  officer,  and  any  per-  Shareof  poial- 
"  son  acting  in  his  aid  or  assistance,  shall  be  deemed  a  competent  '^?^^^ 
'^  witness  upon  the  trial  of  any  suit  or  information,  on  account  of  ^g  witnesses. 
^^  any  seizure  or  penalty  as  aforesaid,  notwithstanding  such  officer 
*^  or  other  person  maybe  entitled  to  the  whole  or  any  part  of  such 
^  seizure  or  penalty.' 

The  106th  section  enacts  *'  that  in  all  cases  where  any  power.  Sect.  106. 
**  authority,  or  protection  is  given  or  granted  by  this  act  to  any  ^J*"'  ^t  Vo' 
^^  officer  or  officers  of  the  navy,  army,  or  marines,  the  same  shall  extend  to  ofl- 
"  not  extend  or  be  construed  to  extend  to  any  such  officer  or  cersofarmy, 
^  officers,  unless  such  officer  or  officers  shall  be  on  full  pay  and  "V^*  ^',1!??" 
"  employk  for  the  prevention  of  smuggling  under  the  proper  m\^ 
^^  authority  to  which  such  officer  or  officers  is  or  are  subjected,  or  dnly  employed 
^' under  the  authority  of  the  commissioners  of  the  customs  or  ^n^j^jl!^' 
^  excise ;  and  such  officer  or  officers  shall  be  deemed  to  be  duly  gUng. 
^'  authorized  for  the  purposes  of  this  act  or  any  other  act  relating 
^^  to  the  revenue  of  customs  ;  any  thing  in  this  or  any  other  act 
*^  to  the  contrary  notwithstanding." 

We  have  seen  that  the  57th  section  of  this  act  relates  to  the  As  to  nuOicunu 
malicious  shooting  at  any  vessel,  &c.,  or  any  officer^  &c. ;  and  it  ^^^^^^tciai 
may  be  here  mentioned,  that  upon  a  clause  m  one  of  the  repealed  officer,  &c'. 
statutes,  (52  Geo.  3.  c.  143.  s.  11.)  which  contained  an  enactment 
nearly  similar,  it  was  determined  that  where  a  custom-house  ves- 
sel had  chased  a  smuggler  and  fired  into  her  without  hoisting  the 
pendant  and  ensign  then  reqidred  by  56  Geo.  3.  c.  104.  s.  8.,  the 
returning  such  fire  was  not  malicious.  The  indictment  was  for 
shooting  at  a  vessel  in  the  service  of  the  customs  on  the  high  seas 
within  one  hundred  leagues  of  the  coast  of  Great  Britain,  and  also 
for  maliciously 'shooting  at  an  officer  of  the  customs,  &c. :  and  it 
appeared  that  the  vessel  chased  a  smuggler  within  the  limits ; — 
that  the  smuggler  did  not  bring  to  upon  being  chased  and  a  sig- 
nal-gun fired ;  and  that  thereupon  the  custom-house  vessel  fired  at 
the  smuggler,  and  the  smugder  returned  the  fire,  and  they  had  a 
regular  engagement,  in  which  one  of  the  custom-house  officers 
was  severely  wounded.  In  order  to  prove  the  right  of  firing  at 
the  smuggler,  the  56  Geo.  3.  c.  104.  s.  8.  was  referred  to,  which, 
in  the  case  of  ships  employed  to  prevent  smuggling  by  the  Trea- 
sury, Admiralty,  Customs,  or  Excise,  gave  the  power,  if  the  vessel 
had  a  pendant  and  ensign  hoisted  of  such  description  as  his  Ma- 
jesty by  any  order  in  council,  or  by  royal  proclamation  under  the 
great  seal,  should  direct ; — but  there  had  been  no  proclamation, 
nor  was  any  order  in  council  proved ;  though,  after  the  trial,  an 
order  in  council  was  discovered  which  required  certain  parti- 
culars in  the  pendant  and  ensign  which  this  ship's  pendant  and 
ensign  had  not.  Upon  a  case  reserved,  eleven  Judges  (Best,  J., 
being  absent)  were  clear  that  as  the  custom-house  vessel  had  not 
complied  with  what  was  required  to  make  her  shooting  legal,  the 
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CHAPTER  THE  ELEVENTH. 

OV  HINDBBIN6  THB  BXPORTATION  OF  CORN^  OR   PREVENTINO  ITS 

CIRCULATION  WITHIN  THB  KINGDOM. 


Of  hindering 
the  exporta- 
tion of  com 
by  yiolence. 


Penont  com- 
mitting these 
oflbnccs  a  le* 


The  11  Geo.  2.  c.22.  s.  1.  recites  that  persons  had  assembled  in 
great  liumbers^  committed  great  violences^  and  done  many  in- 
juries^ with  intent  to  hinder  the  exportation  of  com^  whereby 
many  of  his  Majesty's  subjects  had  been  deterred  from  buying' 
com  and  grain^  and  following  their  lawfid  business  dierein^  to 
their  great  loss  and  damage,  as  well  as  to  the  great  damage  and 
prejudice  of  the  farmers  and  landholders  of  this  kingdom,  and  of 
the  nation  in  general.  It  then  enacts,  ^'  that  if  any  person  or 
^^  persons  shall  wilfully  and  maliciously  beat,  wound,  or  use  any 
"  other  yiolence  to  or  upon  any  person  or  persons,  with  intent  to 
^^  deter  or  hinder  him  or  them  from  buying  of  com  or  grain  in 
'^  any  market,  or  other  place  within  this  kingdom ;  or  shall  unlaw- 
^^  fuUy  stop  or  seize  upon  any  waggon,  cart,  or  other  carriage^  or 
^^  horse  loaded  with  wheat,  jQour,  meal,  malt,  or  other  grain,  in  or 
*'  on  the  way  to  or  from  any  city,  market  •  town,  or  sea-port^  of 
^'  this  kinjgdom;  and  wilfully  and  maliciously  break,  cut,  separate^ 
^'  or  destroy,  the  same  or  any  part  thereof,  or  the  harness  of  the 
^'  horses  drawing  the  same;  or  shall  unlawfully  take  o£f,  drive 
^'  away,  kill,  or  wound,  any  of  such  horses;  or  imlawfrdly  beat  or 
^'  wound  the  driver  or  drivers  of  such  waggon,  cart,  or  other 
^'  carriage,  or  horse,  so  loaded,  in  order  to  stop  the  same;  or  shall 
^^  by  cutting  of  the  sacks,  or  otherwise,  scatter  or  throw  abroad 
^'  such  wheat,  flour,  meal,  malt,  or  other  grain  ;  or  shall  take  or 
"  carry  away,  spoil  or  damage,  the  same,  or  any  part  thereof;" 
such  o£fenders,  bein^  convicted  before  two  justices  of  the  peace  of 
the  county,  &c.  in  which  the  offence  is  committed,  or  before  the 
justices  of  the  peace  in  open  sessions,  (who  are  thereby  autho- 
rised and  empowered  summarily  and  finally  to  hear  and  determine 
the  same,}  snail  be  sent  to  the  common  gaol,  or  to  the  house  of 
correction,  there  to  be  kept  to  hard  labour  for  any  time  not  ex- 
ceeding three  months,  nor  less  than  one  month ;  and  shall  by  the 
same  justices  be  also  ordered  to  be  once  publicly  whipped  by  the 
master  or  keeper  of  the  gaol  or  house  of  correction  in  such  city, 
•market-town,  or  sea-port,  in  or  near  to  which  such  offence  shall 
he  committed,  at  the  market-cross  or  market-place  there,  between 
.the  hours  of  eleven  and  two  o^clock. 

By  the  second  section  of  this  statute,  ''  if  any  person  or  persons 
if  so  convicted,  shall  commit  any  of  the  offences  aforesaid  a  second 
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**  time;  or  if  aay  person  or  persons  shall  wilfully  and  maliciouely  cond  time,  or  ' 
"  pull,  throw  down,  or  otherwise  destroy,  any  storehouse  or  gra-  fjJJJSwOT 
^^  nary,  or  other  place  where  com  shall  be  then  kept  in  order  to  be  &econi 
^^  exported ;  or  shall  unlawfully  enter  any  such  storehouse,  gra-  therein,  or 
**  nary,  or  other  place,  and  take  and  carry  away  any  com,  flour,  vcsftBTItc"^ 
'^meid,  or  grain  therefrom;  or  shall  throw  abroad,  or  spoil  the  andspoUini^ 
*^  same,  or  any  part  thereof;  or  shall  unlawfully  enter  on  board  g»*^  intended 
^*  any  ship,  barge,  boat,  or  vessel,  and  shall  wilfully  and  mali-  t?on**^Styof 
**  ciously  take  and  carry  away,  cast  or  throw  out  therefrom,  or  felony. 

otherwise  spoil  or  damage,  any  meal,  flour,  wheat,  or  grain, 

therein  intended  for  exportation;^'  every  such  o£fender  being 
convicted,  shall  be  adjudged  guilty  of  felony,  and  transported  for 
seven  years;  and  if  such  offender  shall  return  before  the  expiration 
of  the  ^even  years,  he  or  she  shall  suffer  death  as  a  felon  without 
benefit  of  clergy,  (a) 

The  statute  36  Geo.  3.  c.  9.  s.  1.  recites  that  persons  had  as-  Persons  luing 
sembled  themselves  in  great  numbers,  and  committed  great  vio-  5^^*°^v^ 
lences,  with  intent  to  hmder  the  passage  of  corn  and  grain  from  from  buying 
place  to  place,  whereby  the  necessary  circulation  of  com  and  corn  within 
grain  within  the  kingdom  might  be  prevented:  and  then  enacts  ^^^^om, 
^^  that  if  any  person  or  persons  shall  wilfully  and  maliciously  beat,  com,  br^lng 
'^  wound,  or  use  any  other  violence  to  or  upon  any  person  or  per-  waggons,  &c. 
*'  sons  with  intent  to  deter  or  hinder  him  or  them  from  buying  of  o^tSSn  ^o™* 
'^  com  or  grain  in  any  market,  or  other  place  within  this  king-  the  horses,  or 
^  dom;  or  shall  unlawfully  stop  or  seize  any  wheat,  flour,  malt,  or  beating  the 
"  other  grain,  in  or  on  the  way  to  or  from  any  city,  market-town,  ^it^'n^'or 
"  or  pli^  in  this  kingdom ;  or  shall  wilfully  and  maliciously  uking  corn, 
*'  break,  cut,  or  destroy,  any  waggon,  cart,  or  other  carriage,  ^  be  impri- 
^'  wherein  any  such  wheat,  flour,  meal,  malt,  or  other  grain,  shall  "^"•^ 
^'  be  loaded,  or  the  harness  of  any  horse  or  horses  drawing  or 
'^  carrying  tiie  same;  or  shall  unlawfidly  take  off  from  any  such 
^  carriage,  or  drive  away,  kill,  or  wound,  any  such  horse  or  horses; 
^'  or  unlawfully  beat  or  wound  the  driver  or  drivers  of  anv  such 
^'  waggon,  cart,  or  such  other  carriage  or  horse  so  loaded,  with 
'^  intent  to  stop  such  wheat,  flour,  meal,  malt,  or  other  grain;  or 
'^  shall,  by  cutting  of  the  sacks  or  otherwise,  scatter  or  throw 
'^  abroad  any  such  wheat,  flour,  meal,  malt,  or  other  grain;  or 
<^  shall  take  or  carry  away,  destroy,  spoil,  or  damage,  the  same  or 
**  any  part  thereof;"  such  offenaers  being  convicted  before  two 
justices  of  the  peace  of  the  county,  &c.  wherein  the  offence  is 
committed,  or  .before  the  justices  of  the  peace  in  open  sessions, 
(who  are  thereby  authorized  and  empowered  summarily  and  finally 
to  hear  and  determine  the  same,)  shaU  be  sent  to  the  common 
gaol,  or  house  of  correction,  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  three  months,  nor  less  than  one  month. 

The  second  section  enacts,  ^^  that  if  any  such  person  or  persons  Persons  com* 
^^  so  convicted  shall  commit  any  of  the  offences  sibresaid  a  second  mitting  these 

offences  a  se- 

(«)  Section  3,  provides  that  attaia-  for  the  same  offence  by  any  other  law 

der  shall    not  work   corruption    of  or  statute.    Sections  5,  0,  7,  and  8. 

blood,  loss  of  dower,  or  disinherit-  relate  to  actions  by  persons  against 

ance:  and  by  section  4  no  person,  who  the  hundred  for  damages  done  to  their 

shall  be  punished  for  any  offence  by  properties  by  offenders  against   the 

Tirtae  of  this  act,  shall  be*  pnniahed  act 
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cond  time,  or 
with  intent  to 
prevent  com, 
&c.  from  being 
removed,  de- 
stroying: gra- 
naries, &c.  or 
taking  there- 
from com,  &c« 
or  spoiling  the 
same,  or  enter* 
ing  any  ship, 
barppe,  &c.  and 
taking  there- 
from or  spoil-   ' 
injjp  com,  &c. 
gailty  of  fe- 
lony, and  to  be 
transported. 
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^'  time;  or  if  any  person  or  persons  with  intent  to  prevent  or 
^^  hinder  any  com,  meal,  flour,  malt,  or  grain,  from  being  law- 
^^  fully  carried  or  removed  from  any  place  whatsoever,  shsdl  yhI- 
^^  fully  and  maliciously  pull,  throw  down,  or  otherwise  destroy, 
^'  any  storehouse  or  granary,  or  other  place,  in  which  com,  meal, 
^^  flour,  malt,  or  grain,  shsdl  be  then  kept;  or  shall  unlawfully 
'^  enter  any  such  storehouse^-  granary,  or  other  place,  and  take  and 
^^  carry  away  any  com,  flour,  meal,  malt,  or  grain,  therefrom;  or 
"  shall  throw  abroad  or  spoil  the  same  or  any  part  thereof;  or 
^^  shall  unlawfully  enter  on  board  any  ship,  barge,  boat,  or  vessel, 
f  '^  and  wilfully  and  maliciously  take  and  carry  away,  cast,  or  throw 
^^  out  therefrom,  or  otherwise  spoil  or  damage,  any  corn,  flour, 
^^  meal,  malt,  or  grain  therein ; '  every  person  so  ofiending,  and 
being  convicted,  shall  be  adjudged  guilty  of  felony,  and  be  trans- 
ported for  seven  years;  and  if  such  offender  shall  return  into  this 
kingdom  before  the  expiration  of  the  seven  years,  he  or  she  shall 
su£fer  death  as  a  felon  without  benefit  of  clergy.  The  section 
further  provides  that  attainder  shall  not  work  corruption  of  blood, 
loss  of  dower,  or  disinheritance  of  heirs.  And  by  the  sixth  section 
it  is  provided  that  nothing  contained  in  the  act  shall  abridge  or 
take  away  any  provision  already  made  by  the  law  of  the  realm, 
for  the  suppression  or  punishment  of  any  offence  whatsoever, 
mentioned  or  described  in  this  act;  and  it  is  provided  also,  that  no 
person  who  shall  be  punished  by  virtue  of  this  act  shall  be  pu« 
nished  for  the  same  offence  by  virtue  of  any  other  law  or  statute 
whatsoever.  (&) 

(b)  Sections  3,  4,  and  5.  relate  to    damages  done  to  the  properties  oC 
proctedings  against  the  hundred  for    persons,  by  offenders  against  this  act» 
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OF.ADMINISTKRINO   OR   TAKING    UNLAWFUL  OATHS. 

The  37  Geo.  3.  c.  123.  s.  1.  recites^  that  wicked  and  evil  disposed 
persons  had  attempted  to  seduce  his  Majesty's  forces  and  subjects 
mm  their  duty  and  allegiance,  and  to  incite  them  to  acts  of  mutiny 
and  sedition;  and  had  endeavoured  to  give  effect  to  their  wicked 
and  traitorous  proceedings,  by  imposing  upon  the  persons  whom 
they  had  attempted  to  seduce  the  pretended  obligation  of  oaths  un- 
lawfully administered.    From  this  preamble  it  appears  as  if  the 
statute  were  mainly  directed  against  combinations, for  purposes  of 
meeting  and  sedition  :  but  in  the  enacting  part,  after  dealing  with 
offsnces  of  that  description,  it  goes  on  in  much  more  extensive 
terms,  and  embraces  other  more  general  objects.    It  enacts,  ^'  that  37  Geo.  3. 
^^  any  person  or  persons  who  shall  in  any  manner  or  form  whatso-  fd^^Utcrio 
^'  ever  administer,  or  cause  to  be  administered,  or  be  aiding  or  uDlawfai oaths 
*'  assisting  at,  or  present  at,  and  consenting  to,  the  administering  felonv,punish- 
^^  or  taking  of  any  oath  or  engagement,  purporting  or  intended  to  J^^^fonT"** 
''  bind  the  person  taking  the  same  to  engage  in  any  mutinous  or 
^^  seditious  piurpose ;  or  to  disturb  the  public  peace ;  or  to  be  of 
any  association,  society,  or  confederacy,  formed  for  any  such  pur- 
pose ;  or  to  obey  the  orders  or  commands  of  any  committee  of 
body  of  men  not  lawfully  constituted,  or  of  any  leader  or  com- 
^^  mander,  or  other  person  not  having  authority  by  law  for  that 
^'  purpose;  or  not  to  inform  or  give  evidence  against  any  associate, 
^*  confederate,  or  other  person ;  or  not  to  reveal  or  discover  any 
^^  nnlawful  combination  or    confederacy ;   or  not  to  reveal  or 
^'  discover  any  illegal  act  done  or  to  be  done ;  or  not  to  reveal 
^'  or  discover  any  megal  oath  or  engagement  which  may  have  been 
'^  administered  or  tendered  to,  or  taken  by  such  person  or  persons, 
^^  or  to  or  by  any  other  person  or  persons,  or  tne  import  of  any 
''such  oath  or  engagement;'*  shsdl  on  conviction  be  adjudged 
guilty  of  felony,  and  be  transported  for  any  term  not  exceeding 
seven  years;  ^'and  every  person  who  shall  take  any  such  oath  or  Taking guch 
*'  engagement,  not  being  compelled  thereto,  shall,  on  conviction,  oaths  felony, 
«  be  ^judged  guilty  of  felony,  and  may  be  transported  for  any  SSSuion. 
^'  tenn  not  exceeding  seven  years." 

In  a  case  in  the  Court  ox  King's  Bench  upon  this  statute,  a  This  statate  Is 
question  was  made,  whether  the  unlawful  administering  of  an  oath  not  confined 
by  an  ^sociated  body  of  men  to  a  person^  purporting  to  bind  hho  2stewd  tor"^" 
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•editioui  or  not  to  pcveal  OT  discovcr  an  unlawful  combination  or  conspiracy  of 
TOscs!^"'  ^"'*  persons,  nor  any  illegal  act  done  by  them,  (a)  was  within  this  sta- 
tute ;  the  object  of  the  association  being  a  conspiracy  to  raise 
wages  and  make  regulations  in  a  certain  trade,  and  not  to  stir  up 
mutiny  or  sedition.  It  was  contended,  that  the  words  of  the  sta- 
tute, however  large  in  themselves,  must  be  confined  to  the  objects 
stated  in  the  preamble ;  and  could  not  have  been  intended  to  reach 
a  case  where  it  was  plain  that  the  fact  arose  entirely  out  of  a  private 
dispute  between  persons  engaged  in  the  same  trade,  and  was  con- 
fined in  its  object  to  that  alone :  and  that  the  general  words  there- 
fore must  be  construed  with  relation  to  the  antecedent  offences,, 
which  are  confined  in  their  objects  to  mutiny  and  sedition.  But 
the  Court,  though  they  did  not  upon  the  particular  circmstances 
feel  themselves  called  upon  to  give  an  express  decision,  appear 
to  have  entertained  no  doubt  but  that  the  case  was  wiUiin  the 
statute.  (£) 
52  Geo.  3.  A  recent  statute  has  been  passed,  to  render  the  foregoing  act 

Ad ^^' *te*'  "^o^  effectual  in  respect  to  oaths  of  a  particular  nature.  The  52 
unia^al oaths  Geo.  3.  c.  104.  s.  1.  enacts,  ''that  every  person  who  shall  in  any 
incertaincases  ^'  manner  or  form  whatsoever  administer,  or  cause  to  be  adminis- 
clmv^^*^^***  ^'  tered,  or  be  aiding  or  assisting  at  the  administering  of  any  oath 
^^'  ''  or  engagement,  purporting  or  intending  to  bind  the  person  taking 

"  the  same  to  commit  any  treason  or  murder,  or  any  felony  punish- 
^  able  by  law  with  death,"  shall,  on  conviction,  be  adjudged  guilty 
of  felony,  and  suffer  death  as  a  felon  without  benefit  of  clergy : 
Taking  such     ''  and  every  person  who  shall  take  any  such  oath  or  engagement, 
oaths  felony     t<  ^ot  being  compelled  thereto,*'  shall,  on  conviction,  be  adjudged 
ttion'^'fifc.'  P^^'^y  of  felony,  and  be  transported  for  life,  or  for  such  teim  of 

years  as  the  Court  shall  adjudge. 

Persons  taking      But  persons  taking  the  oaths  mentioned  in  either  of  these  acts 

oaths  by  com-  1)y  compulsion  must  make  a  full  disclosure  of  the  feet,  and  the 

^doM^e      circumstances  attending  it,  within  a  limited  time,  in  order  to  be 

■ame  within  a  justified  or  excused.    The  second  section  of  the  37  Geo.  3.  c.  123. 

limited  time,     enacts,  ^'  that  compulsion  shall  not  justify  or  excuse  any  person 

'*  taking  such  oath  or  engagement,  unless  he  or  she  shall,  within 

-    ^^  four  days  sfter  the  taking  thereof,  if  not  prevented  by  actual 

"  force  or  sickness,  and  then  within  four  days  after  the  hindrance 

^'  produced  by  such  force  or  sickness  shall  cease,  declare  the  saine^ 

'^  together  v^th  the  whole  of  what  he  or  she  shall  know  touching 

^  the  same,  and  the  person  or  persons  by  whom,  and  in  whose 

^  presence,  and  when  and  where,  such  oath  or  engagement  was 

'^  administered  or  taken,  by  information  on  oath  before  one  of  his 

^*  Majesty's  justices  of  the  peace,  or  one  of  his  Majesty's  principal 

"  secretaries  of  state,  or  his  Majesty's  privy  council ;  or  in  case 

'^  the  person  taking  such  oath  or  engagement  shall  be  in  actual 

{a)  Tbe  oath  was,  '^  You  shall  be  -  ''  iog  clause  are  confined    In   their 

"  true  to  every  journeyroan  shearman,  *'  objects  to  cases  of  mutiny  and  sedi- 

^^  and  not  to  hurt  any  of  them,  and  yi[>u  '*tion:  but  it  is  nothing  unusoal  in 

"  shall  not  divulge  any  of  their  se-  *'  acts  of  Parliament,  fdr  th^  tttaetin^ 

<*  crets «  to  help  you  Gidi"  '*  part  to  go  beyond  the  preamble }  the 

{b)  ]lex9.M4rks,SEast.l&7.  Law-  "remedy  often  extends  beyond  the 

rence^  X  said,  **  1 1  is  true,  that  the  pre-  **  particular  act  or  mischief  which  first 

*'  amhle  and  (he  first  pirt  of  the  enact*  **  suggested  Ihe  necessity  of  th»  law.** 
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"  service  in  hta  Majesty *s  forces  by  sea  or  land^  then  by  such  in- 
^'  formation  on  oath  as  aforesaid,  or  by  inforhiation  to  his  com- 
*^  manding  ofEicer.".  The  statute  52  Geo.  3.  e.  104.  s.  2.  contains 
a  similar  enactment  as  to  the  oaths  or  engagements  within  that 
act,  except  that  the  words  ^^  fourteen  days"  are  substituted  for 
*^  &or  days*" 

By  the  fifth,  aeetioo  of  the  37  Geo.  3.  any  engagement  or  obliga-  What  shall 
tion  whatsoever  in  the  nature  of  an  oath,  and  by  the  sixth  section  ^^  deemed 
of  the  52  Geo.  3;  any  engagement  or  obligation  whatsoever  in  the  ^  ^^^  ' 
nature  of  an  oath  purporting  or  intendhig  to  bind  the  person 
taking  the  same  to  commit  any  treason  or  murder  or  any  felony 
punishable  by  law  with  death,  shall  be  deemed  an  oath  within  the 
intent  and  meaning  of  those  acts^  in  whatever  form  or  manner  the 
same  shall  be  adminbtered  or  taken ;  and  whether  the  same  shall 
be  actually  administered  by  any  person  or  persons  to  any  other 
person  or  persons,  or  taken  by  any  person  or  persons  without  any 
administration  thereof  by  any  other  person  or  persons. 

With  respect  to  persons  aiding  and  assisting  at  the  adminis-  Persons  aiding 
tering  or  taking  these,  unlawful  oaths^  the  third  section  of  the  37  «"*  assisting 
Geo.  3.  enacts,  that  persons  aiding  and  assisting  at,  or  present  dc^mcdTpria- 
aoid  consenting  to,  the  administering  or  taking  of  any  oath  or  cipais. 
engagement. before  mentioned  in  that  act;  and  persons  causing 
any  such  oath  or  engagement  to  be  administered  or  taken,  though 
not  present  at  the  administering  or  taking  thereof,  shall  be  deemed 
principal  offenders,  and  tried  as  such;  although  the  person  or 
persons  who  actually  administered  such  oath  or  engagement,  if 
any  such  there  shall  be,' shall  not  have  been  tried  or  convicted.    A 
similar  enactment  is  contained  in  the  fourth  section  of  the  52  Ge6. 
3.  with  respect  to  persons  aiding  and  assisting  at  the  administering 
of  any  oath  or  engagement  mentioned  in  that  act ;  tmd  persons 
caumng  any  such  oath  or  engagement  to  be  administered,  though 
not  present  at  the  administering  thereof :  such  persons  are  to  be 
deemed  principal  offenders,  and,  on  conviction,  to  be  adjudged 
guilty  of  felony,  and  to  suffer  death  without  benefit  of  clergy, 
although  the  person  or  persons  who  actually  administered  the  oath 
or  engagement,  tf  any  such  there  shall  be,  shall  not  have  been 
tried  or  convicted. 

Both^  the  sftatutea  provide  that  it  shall  not  be  necessary  to  set  in  the  indict- 
forth  in  the  indictment  the  words  of  the  oath  or  engagement ;  and  ^V^^  **J*  ""^^ 
that  it  shall  be  sufficient  to  set  finrth  the  purport  of  such  oath  or  fo^^h  the  ^«r- 
engagement,  or  some  material  part  thereof,  (c)    Upon  an  indict-  port  of  the 
ment  on  the  37th  Geo.  3.  the  fourth  count  charged,  that  the  ^^^^^^^'^^ 
defendants  adminiistered  to  J.  H.  an  oath  *'  intended  to  bind  him  ^^^™^ 
'^  not  to  inform  or  give  evidence  against  any  member  of  a  certain 
'^  society  formed  to  disturb  the  pubuc  peace  for  any  act  or  esrores- 
'^  sion  of  his  or  their's,  done  or  made  collectively  or  individually 
*^  in  or  out  of  that  or  other  similar  societies,  in  pursuance  of  the 
^^  spirit  of  that  obligation  ;"  and  the  eighth  count  stated  the  oath  to 
be  ^'  intended  to  bind  the  said  J.  H.  not  to  give  evidence  against  any 
'^  associate  in  certain  associations  and  societies  of  persons  formed 
^'  for  seditious  purposes :"  and  the  other  counts  stated  the  objects 
of  the  oath  administered,  and  the  objects  of  the  society,  diffsrenUy 

(e)  87  Geo.  S.  c.  123;  IL  4.    5S  €l«o.  3.  e.  104.  ft  »• 
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and  more  generally,  adapted  to  several  prohibitory  parts  of  the 
statute.  Upon  objection  taken  at  the  trial  to  the  generality  of  the 
statements  in  the  indictment,  Lord  Alvanley  was  of  opinion,  that 
the  act  intended  that  it  should  be  sufficient  to  allege  and  prove 
what  the  object  of  the  oath  and  engagement  was,  without  stating 
any  words  at  all;  and  that  the  offence  being  described  in  the 
woi:ds  of  the  act,  was  well  described :  but  that  supposing  the  ob- 
jection made  to  the  generality  of  the  counts  was  good,  which  he 
did  not  admit,  yet  that  in  the  fourth  and  eighth  a  material  part  of 
the  oath  or  engagement  was  set  forth  according  to  the  clause  of  the 
act.  The  point  was  submitted  to  the  Judges,  who,  without  giving 
any  opinion  against  the  other  counts,  all  agreed  that  at  any  rate 
the  fourth  and  eighth  counts  were  good,  {d) 
Evidence.—  Where  the  witness,  swearing  to  the  words  spoken  by  way  of 

It  is  not  ne-  oath  by  die  prisoner  when  he  administered  it,  said  that  he  held  a 
duce7paiS!r*"  P^P^^  in  his  hand  at  the  time  when  he  administered  the  oath,  from 
from  which  it  which  paper  it  was  supposed  that  he  read  the  words ;  it  was  held, 
U  supposed  that  parole  evidence  of  what  he  in  fact  said  was  sufficient,  without 
was  read?*'  P^^g  ^^^  notice  to  produce  such  paper,  (e)  And  where  the  oath 
And  parole  on  the  face  of  it  did  not  purport  to  be  for  a  seditious  purpose^ 
evidence  may  though  it  was  objected  that  no  parole  evidence  could  be  given  to 
ez^idnthe  shew  that  the  ^^brotherhood*'  mentioned  in  it  was  of  a  seditious 
nature  of  the  nature,  it  was  held  that  declarations  made  at  the  time  by  the  party 
^*^^*  administering  such  an  oath  were  admissible  to  prove  the  real 

object  of  it.  (/)     . 
Place  of  trial.       Both  the  statutes,  37  Geo.  3.  and  52  Geo.  3.  provide,  that  of- 
fences committed  on  the  high  seas,  or  out  of  the  realm,  or  in  Eng- 
land, shall  be  tried  before  any  court  of  oyer  and  terminer  or  gaol 
delivery  for  any  county  in  England  in  such  manner  and  form  as  if 
such  offence  had  been  therein  committed;  and  that  offences  com- 
mitted in  Scotland  shall  be  tried  either  before  the  justiciary  court 
at  Edinburgh,  or  in  any  of  the  circuit  courts  in  that  part  of  the 
united  kingdom*  (g) 
Persons  tried        i^  jg  also  provided  by  both  these  statutes  that  any  person  who 
be  tried  for^      ^^^  ^^  ^^^^^  ^^^  acquitted  Or  convicted  of  any  offence  against  the 
the  same  fact    acts,  shall  not  be  liable  to  be  prosecuted  again  for  the  same  o£knce 
M  high  trea-     or  fact  as  high  treason,  or  misprision  of  high  treason.   And  further. 
But  per«>ns      ^^^  nothing  in  the  iEU^ts  contained  shall  be  construed  to  extend  to 
offending         prevent  any  person  guilty  of  any  offence  against  the  acts,  and  who 

hcts'mav  ST  ^^^  "^^  ^^  *"^^  ^^^  *^®  ^ome  as  an  offence  against  the  acts,  from 

tried  for  high  being  tried  for  the  same  as  high  treason,  or  misprision  of  high 

treason,  if  not  treason,  in  such  manner  as  if  those  acts  had  not  been  made,  (h) 

JJ^JJ^®''  By  a  statute,  very  recently  passed,  the  57th  Geo.  3.  c.  19.  s.  25. 

57  Geo.  3.  i^  ^  enacted,  that  dl  societies  or  clubs,  the  members  whereof  shall 

c.  19.«.  25.  be  required  or  admitted  to  take  any  oath  or  engagement,  which 

fn'^nSLwftj'  ^^^  ^^  ^  unlawful  engagement  withm  the  37th  Geo.  3.  c.  123.  or 

oaths,  &c.  to  the  52d  Geo.  3.  c.  104.  or  to  take  any  oath  not  required  or  autho- 

be  deemed  un- 

LaTtons*'^^^"       (rf)  Rex  ti.  Moors  and  Others,  6  East  42 1 . 

confederacies.    *l^'  °®*®  <*^-    '^^^  defendants  were  (/)  Id.  IM. 

tried  at  Lancaster  Summer  Assizes,  (g)  37  Geo.  3.  c.  123.  s.  6.    52  Geo. 

1801;  and  the  opinion  of  the  Judges  3.  c.  104.  s.  7. 

was  given  in  Mrchaelmas  Term,  1801.  (*)  37  Geo.  3.  c.  123.  s.  7.    52  Geo. 

{€)  Rex  v.  Moon  and  Others,  6  East.  3.  c.  104.  s.  8. 
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rized  by  law ;  and  every  society  or  club^  the  members  whereof,  or 
any  of  them,  shall  take,  or  in  any  manner  bind  themselves  by  any 
such  oath  or  engagement  on  becoming,  or  in  order  to  become,  or 
in  consequence  of  being'  a  member  or  members  of  such  society  or 
club;  and  every  society  or  club,  the  members  or  any  member 
whereof  shall  be  required  or  admitted  to  take,  subscribe,  or  assent 
to  any  test  or  declaration  not  required  or  authorized  by  law,  in 
whatever  manner  or  form  such  taking  or  assenting  shall  be  per^ 
formed,  whether  by  words,  signs,  or  otherwise,  either  on  becoming, 
or  in  order  to  become,  or  in  consequence  of  being  a  member  or 
members  of  any  such  society  or  club ;  shall  be  deemed  and  taken 
to  be  unlawful  combinations  and  confederacies  within  the  meaning 
of  the  39th  Geo.  3.  c*  79*  ai^d  may  be  prosecuted,  proceeded 
aguust,  and  punished,  according  to  the  provisions  of  the  said 
act.  (t) 

With  respect  to  the  administering  or  taking  imlawful  oaths  in  Administering 
Ireland,  a  late  statute,  60  Geo.  3.  c.  102.,  has  enacted,  "that  any  ^^  jJJ^Sllr 
^^  person  or  persons  who  shall  administer,  or  cause  to  be  adminis-  felony  and 
^*  tered,  tender,  or  cause  to  be  tendered,  or  be  present  aiding  and  transporution 
'^  assisting  at  the  administering  or  tendering,  or  who  shall  by  ^^  ^  ^- 
^^  threats,  promises,  persuasions,  or  other  undue  means,  cause, 
^  procure,  or  induce  to  be  taken  by  any  person  or  persons  in 
^^  Irelandy  upon  a  book  or  otherwise,  any  oath  or  engagement  im- 
^^  porting  to  bind  the  person  or  persons  taking  the  same  to  be  of 
^^  any  association,  brotherhood,  committee,  society,  or  confederacy 
"  wnatsoever,  in  reality  formed,  or  to  be  formed,  for  seditious  pur- 
'^  poses,  or  to  disturb  the  public  peace,  or  to  injure  the  persons  or 
'*  property  of  any  person  or  persons  whatsoever;  or  to  compel  any 
**  person  or  persons  whatsoever,  to  do,  or  omit,  or  refuse  to  do,  any 
**  act  or  acts  whatsoever,  under  whatever  name,  description,  or 
''  pretence,  such  association,  brotherhood,  committee,  society,  or 
'^  confederacy,  shall  assume,  or  pretend  to  be  formed  or  constituted, 
"  or  any  oath  or  engagement  importing  to  bind  the  person  taking 
"  the  same  to  obey  the  orders,  or  rules,  or  commands,  of  any  com- 
**  mittee  or  other  body  of  men  not  lawfully  constituted,  or  of  any 
"  captain,  leader  or  commander,  (not  appointed  by  or  under  the 
*^  authority  of  hb  Majesty,  his  heirs  and  successors,)  or  to  assemble 
'^  at  the  desire  and  command  of  any  such  captain,  leader,  cgm- 
''  mander,  or  committee,  or  of  any  person  or  persons^  not  having 
*'  lawful  authority,  or  not  to  inform  or  give  evidence  against  any 
**  brother,  associate,  confederate,  or  other  person,  or  not  to  reveal 
'^  or  discover  his  or  her  having  taken  any  illegal  oath,  or  not  to 
'*  reveal  or  discover  any  illegal  act  done  or  to  be  done,  or  not  to 
'^  discover  any  illegal  oath  or  engagement  which  may  be  adminis- 
**  tered  or  tendered  to  him  or  her,  or  the  import  thereof,  whether 
'^  such  oath  shall  be  afterwards  so  administered  or  tendered,  or 
''  not,  or  whether  he  or  she  shall  take  such  oath,  or  enter  into 
^^  such  engagement  or  not,  being  by  due  course  of  law  convicted 

(i)  This  statute  is  not  to  extend  to  S.  36.  By  s.  39.  the  act  is  not  to  extend 

Freemasons*  lodges,  nor  to  any  decla-  to  Irelatid:  and  s.  40.  provides  for  its 

ration  approved  by  tvo  justices,  nor  being  repealed  or  altered  during  the 

to  Quakers*  meetings,  nor  to  meetings  present  session. 
or  societies  for  charitable  purposes. 
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''  thereof,  shall  be  adjudged  guiltjr  of  felony,  and  be  inmsported 
And  taking       **  for  life ;  and  every  person  who  'shall  takcj  in  IrelmuL  any  such 
ftuch  oath  in     ft  Q^fji  qy  engagement,  importing  so  to  bind  him  or  her  as  afocesaid^ 
portotionfor'"  "  *^^  being  by  due  course  of  law  thereof  convicted,  shall  be  ad- 
soven  yean.      '^  judged  guilty  of  felony,  and  be  trsuisported  for  seven  years*" 
Persons  com-        This  Statute  furth^  enacts,  that  a  person  compelled  by  inevitable 
palled  by  ne-    necessity  to  Commit  any  of  these  offences,  shall  be  excused  and 
cused^if  they^~  justified  upou  proof  of  such  necessity,  if  within  ten  days  (not.  being 
disclose  what    prevented  by  actual  force  or  sickness,  and  then  within  seven  days 
Iknitcd  °im^'*  *  after  such  actual  force  or  sickness  shall  cease  to  disable  him,)  he 
disclose  to  a  justice  of  peace,  by  information  on  oath,  the  whole  of 
Aiders  to  be     ^nrhat  he  knows  touching  his  compulsion.  (A)     Persons  aiding  at 
cipdoffenden.  ^^^  administering  or  tendering  the  oath  or  engagement,  and  per- 
'  sons  causing  the  oath  or  engagement  to  be  administered  or  ten^ 
dered,  though  not  present,  are  to  be  deemed  principal  offenders, 
and  tried  as  siich,  though  the  person  who  actually  administered 
such  oath  or  engagement  shall  not  have  been  tried  or  convicted.  (/) 
Purport  of  the  And  the  statute  also  provides,  that  it  shall  be  sufficient  to  set  forth 
r* the'imUci^*  in  the  indictment  the  purport  or  object  of  such  oath  or  engage- 
ment, ment.  (tn) 

By  the  4  Geo.  4.  c.  87.  s.  1.  every  society,  &c.  in  Ireland^  the 
members  whereof  shall,  according  to  the  rules,  &c.  be  required  or 
admitted,  or  permitted  to  take  any  oath  or  engagement,  which  shall 
be  an  unlawnil  oath  or  engagement,  within  the  statute  50  Geo.  3. 
c.  102.  or  to  take  any  oath  not  required  or  authorized  by  law,  are 
declared  to  be  unlawful  combinations  and  confederacies* 

(k)  S.  S.    And  the  ftectioo  provides  of  it,  or  of  sevea  days  from  the  titue 

alsp,  that  no  person  shall  be  excluded  vhen  the  force  or  sickness  shall  cease, 

from  the  defence  of  inevitable  neces-  (/)  S.  3. 

sity,  wbo  shall  be  tried  for  an  offence  (m;  S.  4. 
within  ten  days  from  the  commission 
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OP   MISPRISION   OP   FELONY^  AND  OF   COMPOUNDING   OFFENCES.  ^ 

Br  miapiifiion  of  felony,  is  generally  understood  the  concealment  Of  misprinon 
of  felony  f  op  a  procuring  such  concealment,  whether  it  be  felony  ^I^/^f^^™*"^ 
by  the  common  law  or  by  statute,  (a)  Thus,  ailently  to  observe 
the  c^nunission  of  a  felony  without  using  any  endeavour  to  i^pre- 
head  the  offender,  is  a  misprision ;  (b)  for  a  man  is  bound  to  dis^ 
cover  the  crime  of  another  to  a  magistrate  vrith  all  possible  expe- 
dition, (c)  But  there  must  be  knowledge  merely  without  any 
assent ;  for  if  a  man  assent  to  a  felony,  he  will  be  either  principal 
or  accessory,  {d)  The  punishment  of  this  offence  in  an  officer  is 
imposed  by  the  statute  of  fFestminster,  8  Edw.  L  c.  9.  which 
enacts,  that  ^^  if  the  sheriff,  coroner,  or  any  other  bailiff  within  a 
"  franchise^  or  without,  for  reward,  or  for  prayer,  or  for  fear,  or 
''  for  any  manner  of  affinity,  conceal,  consent,  or  procure  to  con- 
''  ceal,  the  felonies  done  in  their  liberties  ;  or  otherwise  will  not 
^'  attach  nor  arrest  such  felons  (there  as  they  may),  or  otherwise 
'^  will  not  do  their  office,  for  favour  borne  to  such  misdoers,  and  be 
''  attainted  thereof,  they  shall  have  one  year's  imprisonment,  and 
*'  after  make  a  grievous  fine  at  the  king's  pleasure,  if  they  have 
^'  wherewith ;  and  if  they  have  not  whereof,  they  shall  ht^e  impri- 
^'  sonment  of  three  years.''  The  punishment,  in  the  case  of  a  com- 
mon person,  is  iniprisonment  for  a  less  discretionary  time ;  and  in 
both  cases  fine  and  ransom  at  the  king's  pleasure,  {e)  By  the  3 
Hen.  7.  c.  1 .  the  justices  of  every  shire  may  take  an  inquest  to 
inquire  of  the  concealments  of  other  inquests,  of  ^uch  matters  and  ^ 

offences  as  are  to  be  inquired  and  presented  before  justices  of  the 
peace,  whereof  complaint  shall  be  made  by  bill ;  and  if  such  con- 
cealment be  found  of  £lnv  inquest  within  a  year  after  the  <:onceal- 
ment,  every  person  of  the  inquest  is  to  be  amerced  for  the  con-* 
cealment  by  discretion,  of  the  justices. 

Of  a  similar  nature  to  this  offence  of  misprision  of  felony,  is  the  Of  componnd- 
offence  of  compounding  of  felony,  mentioned  in  the  books  by  the  JJJf^J^f^^* 

(n)  1  Hawk.  P.  C.  c  59.  s.  9.  S  Inst,  ^aid,  **  which  pleasure  of  the  king  must 

139.  *'  he  observed,  once  for  all,  nol  to  sie^- 

{p)  1  HaleS74,  S75.    1  Hawk. P.O.  '•  nify  any  extrajudicial  will  of  the 

c.  59,  8.  8.  note  (1).  **  sovereijrOf  but  such  9,%  ^declared  bj 

(c)  S  Inst.  140.  ^^  his  representatives,  the  Judges  in  his 

(if)  4  Blac.  Com.  ISl.  **  courts  of  justicet  volunlM  R^h  im 

\e)  4  Blac.  Com.'  121.  wherp  it  is  '^  cuiim^  nw  in  a^mere."' 
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more  ancient  appellation  of  theft-bote  which  is  where  the  party 
robbed  not  only  knows  the  felon,  but  also  takes  his  goods  again,  or 
other  amends,  upon  agreement  not  to  prosecute.  (/)  It  is  said  to 
have  been  anciently  punishable  as  felony ;  but  is  now  punished 
only  with  fine  and  imprisonment,  unless  it  be  accompanied  with 
some  degree  of  maintenance  given  to  the  felon,  which  makes  the 
party  an  accessory  after  the  fact,  {g)  But  the  barely  taking  again 
one^s  own  goods  which  have  been  stolen,  is  no  offence  at  all  unless 
some  favour  be  shewn  to  the  thief.  (A) 

It  may  be  observed,  that  to  take  any  reward  for  helping  a  person 
to  stolen  goods  is  made  felony  by  4  Geo.  1.  c.  II.;  and  to  advertise 
a  reward  for  the  return  of  things  stolen^  incurs  a  forfeiture  of  fifty 
pounds  by  25  Geo.  2.  c.  36.  (ex) 
ComponndiDff       An  agreement  to  put  an  end  to  a  misdemeanor  has  been  con« 
mifldmiwanort.  gidered  to  be  illegal,  as  impeding  the  course  of  public  justice ;  (t) 
but  it  is  sometimes  done  after  conviction,  with  the  sanction  of  the 
Court,  in  cases  where  the  offence  principally  and  more  immediately 
affects  an  individual ;  the  defendant  being  permitted  to  speak  with 
the  prosecutor  before  any  judgment  is  pronounced,  and  a  trivial 
punishment  being  inflicted  if  the  prosecutor  declares  himself  satis- 
lied,  {k)    And  where,  in  a  case  of  an  indictment  for  ill  treating  a 
jmrish  apprentice,  a  security  for  the  fair  expenses  of  the  prosecu- 
tion had  been  given  by  the  defendant  after  conviction,  upon  an 
understanding  that  the  Court  would  abate  the  period  of  his  impri- 
sonment, the  security  was  held  to  be  good,  upon  the  ground  that  it 
was  given. with  the  sanction  of  the  Court,  and  to  be  considered  as 
part  of  the  punishment  suffered  by  the  defendant  in  expiation  of 
•  nis  offence,  in  addition  to  the  imprisonment  inflicted  on  him.  (/) 
Of  componnd-      The  compounding  of  informations  on  penal  statutes  is  a  misde- 
tiont^on^iMl  iiieanor  against  public  justice,  by  contributing  to  make  the  laws 
■ututes.  odious  to  the  people,  {m)     Therefore,  in  order  to  discourage  mali- 

cious informers,  and  to  provide  that  offences,  when  once  discovered, 
shall  be  duly  prosecuted,  it  was  enacted  by  the  statute  18  £liz.  c. 
5.  s.  4.  that  if  any  informer,  by  colour  or  pretence  of  process,  or 
without  process  upon  colour  or  pretence  of  any  manner  of  ofience 
against  any  penal  law,  make  any  composition,  or  take  any  money, 
reward^  or  promise  of  reward,  without  the  order  or  consent  of  the 
Court,  he  shall  stand  two  hours  in.  the  pillory,  (n)  be  for  ever  dis- 
abled to  sue  on  any  popular  or  penal  statute,  and  shall  forfeit  ten 
pounds.    This  severe  statute  extends  even  to  penal  actions,  where 

if)  1  Hawk.  P.  C.  c.  59.  s.  5.    4  tract  or  security  made  in  considera- 
Blac.  Com.  133.  tion  of  dropping  a  criminal  prosecu- 
te) 1  Hawk.  P.  C.  c.  59. 8.  6.  8  Hale  tion,  suppressing  evidence,  soliciting  a 
400.        *  pardon,  or  compounding  anypabiic 
{h)  1  Hawk.  P.  C.  c.  59.  s.  7.  offence,  without  leave  ofthe  Court,  is 
(a)  See  these  statutes  more  at  large,  invalid.    1  Chit.  Crim.  Law,  4. 
post^  Book  IV.  Chap.  xxi.  (m)  4  Blac.  Com.  136. 

(1)  Collins  v.Blantern,  9  Wils.  341-9.  (n)  Thispart  ofthe  punishment  can- 

Edgecombe  V.  Rodd  and  others,  5  East  not  now,  by  56  Geo.  3.  c.  138.  be  in« 

998,  309.  fiicted.    But  sect.  9.  of  that  sUtute 

(k)  4  Blac.  Com.  363,  364.  empowers  the  Court  to  pass  such  sen* 

(I)  Beeley  v.  Wingfield,  1 1  East.  46.  tence  of  fine  or  imprisonment,  or  of 

and  see  also  Baker  v.  Townshend,  7  both,inlicuof  the  sentence  of  pillory. 

Taunt.  498.    But  in  general  any  con-  as  to  the  Court  shall  seem  proper. 


CHAP.  XIII. 3       Of  Compounding  Offences.  137 

the  whole  penalty  is  given  to  the  prosecutor,  (o)  But  it  does  not 
apply  to  penalties  which  are  only  recoverable  by  information  before 
justices ;  and  an  indictment  for  making  a  composition  in  such  a 
case  was  holden  bad^  in  arrest  of  judgment,  {a) 

In  a  case  where  it  was  held  that  threatening,  by  letter  or  other- 
wise^ to  put  in  motion  a  prosecution  by  a  public  officer  to  recover 
penaJties  for  selling  Fryer's  Balsam  without  a  stamp,  {p)  for  the 
purpose  of  obtaining  money  to  stay  the  prosecution,  (not  being 
such  a  threat  as  a  firax  and  prudent  man  might  not  be  expected  to 
resist,)  was  not  in  itself  an  indictable  offence  at  conunon  law, 
though  it  was  alleged  that  money  was  obtained,  it  seems  to  have 
been  considered  that  such  an  offisnce  would  be  indictable  under 
the  foregoing  section  of  this  statute  of  Elizabeth,  (q)  But  no  in- 
dictment for  any  attempt  to  commit  such  a  statutable  misde- 
meanor can  be  sustained  as  a  misdemeanor  at  common  law, 
without  at  least  bringing  the  offence  intended  within,  and  laying  it 
to  be  against^  the  statute.  Though  if  the  party  so  threatened  had 
been  alleged  to  be  guilty  of  the  offence  imputed,  within  the  statute 
imposing  the  duty  and  creating  the  penalty,  such  an  attempt  to 
compound  and  stifle  a  public  prosecution  for  the  sake  of  private 
lucre,  in  fraud  of  the  revenue,  and  against  the  policy  of  the  statute 
(which  ^ves  the  penalty  as  auxiliary  to  the  revenue,  and  in  fur- 
therance of  public  justice  for  the  sake  of  example,)  might  also, 
upon  general  principles,  have  been  deemed  a  sufficient  ground  on 
which  to  have  sustained  the  indictment  at  common  law.  (r) 

It  has  been  holden  that  a  party  is  liable  to  the  punishment 
prescribed  by  this  statute  of  18  Eliz.  c.  5.  for  taking  the  penalty 
imposed  by  a  penal  statute,  though  there  is  no  action  or  pro- 
ceeding for  the  penalty.  The  prisoner  applied  to  one  Round,  and 
demanded  five  pounds,  as  a  penalty,  which  Round  had  incurred 
under  the  general  turapike  act,  by  suffering  his  waggon  to  be 
drawn  on  a  turnpike  road  by  more  than  four  horses.  Round  had 
incurred  such  a  penalty,  and  the  prboner  obtained  the  money  by 
way  of  composition  to  prevent  any  legal  proceedings :  and  it  fur- 
ther appeared  that  no  process  had  been  sued  out,  and  that  no 
information  had  been  laid  before  a  magistrate.  The  prisoner 
having  been  convicted,  judgment  was  respited  by  Le  Blanc,  J. 
upon  a  doubt  whether  the  offence  was  within  the  statute,  so  as  to 
subject  the  prisoner  to  the  specific  punishment  therein  prescribed, 
inasmuch  as  no  action  or  proceeding  was  depending  in  which  the 
order  or  consent  of  any  Court  in  Westminster-hall  for  a  composi- 
tion could  have  been  obtained.  But  the  Judges  were  all  of  opinion 
that  the  conviction  was  right,  and  that  the  statute  applies  to  all 
cases  of  taking  a  penalty  incurred,  or  pretended  to  he  incurred, 
without  leave  of  a  Court  at  Westminster,  or  without  judgment  or 
conviction,  (z) 

(o)  4  Blac.  Cora.  ISfi.  note  (ST.  (q)  Hex  v.  Soulhcrton,  6  East  126. 

la)  Hex  V,  Crisp  aad  others,  1  Bar-  But^a.  and  see  Rex  «.  Crisp  and  others, 

ne.  and  Alders.  SS^.  1  Barne.  and  Alders.  286, 287. 

{p)  By  the  4 :  Geo.  3.  c.  56.  it  was  (r)  Id,  Ibid, 

prohibited   to  be  vended  without  a  (z)  Rex  v.  GoUey,  East.  T.  1805. 

stamped  label.  Russ.  and  By.  84. 
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Officers  in-  Whbrb  an  officcr  negkcts  a  duty  incumbent  on  him,  either  bjr 
mSSJndtt^t.  common  law  or  by  statute,  he  is  indictable  for  his  ofibnce ;  and  this, 
whether  he  be  an  officer  of  the  common  law,  or  appointed  by  act 
of  Parliament  t  (a)  and  a  person  holding  a  public  office  under  the 
king's  letters  patent,  or  derivatively  from  such  authority,  has  been 
considered  as  amenable  to  the  law  for  every  pait  of  his  conduct, 
and  obnoxious  to  pimishmetit  for  not  fidthfuUy  dischai^ng  it.  (6) 
And  it  is  laid  down  generally,  that  any  public  officer  is  indictable 
fof  misbehaviour  in  his  office,  (c)  There  is  also  the  further  punish* 
ment  of  the  forfeiture  of  the  office  for  the  misdemeanor  of  doing 
any  thing  directly  contrary  to  its  design,  (rf)  And  in  the  case  of  a 
coroner,  the  statute  25  Geo.  2.  c.  29.  s.  6.  makes  pa^icular  provi-* 
sion;  and  enacts,  that  when  convicted  of  extortion,  or  wilful  neg« 
lect  of  duty,  or  misdemeanor  in  office,  he  may  be  removed  from 
office  by  the  judgment  of  the  Court  in  which  he  is  convictedy 
unless  such  office  be  annual,  or  annexed  to  some  other  office^ 
Where  a  duty  is  thrown  upon  a  body  of  several  persons,  and  they 
neglect  it,  each  is  individually  liable  to  prosecution  for  the 
neglect,  (e) 

It  is  proposed  to  treat  shortly,  in  the  present  Chapter,  of  oppres- 
sion, negligence,  fraud,  and  extortion,  by  persons  in  office  5  and  of 
the  refusal  of  persons  to  execute  the  duties  of  their  offices  when 
properly  appointed;  leaving  the  subjects  of  buying  and  selling 
offices,  and  of  bribery,  for  subsequent  Chapters. 
OpprvMion  by  The  tqipression  and  tyrannical  partiality  of  judges,  justices,  and 
tittblic  officers,  other  magistrates  in  the  administration,  and  under  colour  of  their 
offices,  may  be  punished  by  impeachment  in  Parliament,  or  by  in- 
formation or  indictment,  according  to  the  rank  of  the  offenders, 
and  the  circumstances  of  the  offence.  (/)  Thus  if  a  justice  of  peace 

abuses  the  authority  reposed  in  him  by  law,  in  order  to  gratify  hia 

« 

(a)  RegiD.  V.  Wyat,  1  Salk.  3S0.  (/)  4  Blac.  Com.  141.  A  Jadge  is 
Anon.  6  Mod.  06.  not  indictable  for  an  error  in  Jud^ 

(6)  Rex  V.  Bembridee,  M.  S4th  Geo4  nientt  but  ibis  rule  extends  only  to 
S.    1  Salk.  Ssp.  note  {a).  Judges  in  courts  of  record,  and  not 

(e)  Anon.  6  Mod.  96.  to  ministerial  officers.  Rex  v*  Loggen 

(d)  1  Hawk.  P.  C.  c.  66.  s.  1.  and  another^  1  Str.  74« 

(e)  Rex  V.  Holland,  5  T.  A.  607. 
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malice,  or  promote  his  private  intei:e8t8  or  ambition,  h^  may  be 

Sunished  by  indictment  or  information.  But  the  Court  of  King's 
^nch  have  expressly  declared, ;  that  thqugh  a  justice  of  p^ace 
should  act  illegally,  yet  if  he  has  acted  honestly  aud  candidly, 
without  oppression,  malice,  revenge,  or  any  bad  view. or  ill  inten* 
tioa  whatsoever,  liui  Court  will  never  puiii^h  him  by  the  extr^r- 
dinary  course  of  an  information,  but  will  leave  the  party  com*  - 
plaining  to  the  ordipary  method  of  prosecution  by  action  or 
indictment*  (/)  And  where  a  justice  has  committed  an  involun* 
tary  error  without  any  corrupt  motive  or  intention,  it  has  been 
questioned  whether  it  is  an  indictable  offence ;  on  the  ground  that 
the  act  in  that  case  is  either  null  and  void,  or  the  justice  is  answer- 
able in  damages  for  all  its  consequences,  {g)  But  in  a  case  where^ 
two  sets  of  magistrates  having  a  concurrent  jurisdiction,  one  set 
of  them  appointed  a  meeting  to  grant  ale  licences,  and,  after  such 
appointment^  the  other  set  of  magistrates  appointed  a  meeting  for 
the  same  purpose  on  a  subsequent  day,  and,  having  met,  granted  a 
licence  which  had  been  refused  by  the  first  set,  it  was  held  that  the 
proceedings  of  the  magistrates  appointing  the  seccmd  meeting  were 
illegal,  and  the  subject  of  an  indictment.  liord  Kenyon,  O.  J., 
said  that  it  was  proper  the  question  should  be  settled  whether  it 
were  legal  for  two  di£ferent  sets  of  magistrates,  having  a  concur- 
rent jurisdiction,  to  run  a  race  in  the  exercise  of  any  part  of  their 
jurisdiction;  and  that  it  was  of  infinite  importance  to  the  public 
that  the  acts  ot  magistrates  should  not  only  ne  substantially  good, 
but  also  that  they  tmould  be  decorous.  And  Ashhnrst,  J.  said  that 
it  was  a  breach  of  the  law  to  attempt  to  wrest  the  jurisdiction  out 
of  the  hands  of  the  magistrates  who  first  gave  notice  of  the  meeting; 
for  what  the  law  says  shall  not  be  done,  it  becomes  illegal  to  do, 
and  is  therefore  the  subject  matter  of  an  indictment,  without  ithe 
addition  of  any  corrupt  motives.  And  that  though  the  want  of 
corruption  might  be  an  answer  to  an  application  for  an  informa- 
tion which  is  made  to  the  extraordinary  jurisdiction  of  the  Court, 
yet  it  is  no  answer  to  an  indictment  where  the  Judges  are  bound 
by  the  strict  rule  of  law.  (A) 

The  conduct  of  justices  of  the  peace  in  granting  or  refusing  of  Jnaticcs 
licences  to  sell  ale  has  been  frequently  the  subject  of  investiga-  granting  or 
tion ;  and  it  seems  to  be  clear  that  though  upon  this  matter  the  u/en^j^! 
justices  have  a  discretionary  jurisdiction  given  them  by  the  law,  properly. 
and  though  discretion  means  the  exercising  the  best  of  their  judg- 
ment upon  the  occasion  that  calls  for  it,  yet  if  this  discretion  be 
wilfully  abused,  it  is  criminal,  and  under  the  controul  of  the  Court 
of  King's  Bench,  (t)    That  Court  will  therefore  j^rant  an  informa- 
tion against  justices  who  refuse  from  corrupt  and  unproper  motives 
to  grant  such  licences ;  (A)  and  an  information  will  be  granted 

(/)  Hex  V.  Palmer  and  others,  S  justice,  and  unleas  the  party  injared 

Burr.  1162.     1  Blac.  Com.  S54.  note  will  undertake  to  bring  no  action. 

(17),  where  it  is  said  that  in  no  case  (g)  I  Blac.  Com.  354.  note  (17). 

will  the  Court  grant  an  information  (h)  Rex  v.  Sainsburj  and  another^ 

unless  an  application  for  it  be  made  4  T.  R.  451. 

Within  the  second  Term  aHer  the  -of-  (f)  Rex  v.  Young  and  PitU,  1  Born 

fence  committed,  and  notice  of  the  556,  560,  el  icgu, 

application  be  previously  given  to  the  (k)  Rex  v.  Williams  and  Davis,  3 
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against  them  as  well  for  granting  a  licence  improperly  as  for  refus- 
ing one  in  the  same  manner.  (/) 
Ofgaolen  To  prevent  abuses  by  the  extensive  power  which  the  law  is 

forcing  per-     obliged  to  repose  in  gaolers,  it  is  enacted  by  the  statute  14  £dw« 
80IU  to  gire      3^  ^^  jq^  ^^^  jf  ^^y  gaoler,  by  too  great  duress  of  imprisonment, 
makes  any  prisoner  that  he  hath  in  ward  become  an  approver 
'^  or  an  appellor  against  his  will ;  that  is,  to  accuse  and  turn  evidence 
against  some  other  person  ^  it  shall  be  felony  in  the  gaoler.    For 
it  is  not  lawful  to  induce  or  excite  any  man  even  to  a  just  accusa- 
tion of  another ;  much  less  to  do  it  by  duress  of  imprisonment ; 
and  least  of  all  by  a  gaoler,  to  whom  the  prisoner  is  committed  for 
safe  custody,  (m)     And  a  gaoler  may  be  discharged  and  fined  for 
voluntarily  suffering  his  prisoners  to  escape,  or  for  barbarously 
misusing  them,  (n) 
Orerseers  of        An  overseer  of  the  poor  is  also  indictable  for  misfeasance  in  the 
*^-^bW     ®^®cution  of  his  office:  ad  if  he  relieve  the  poor  where  there  is  no 
m^asancein  necessity  for  it;  (o)  or  if  he  misuse  the  poor,  as  by  keeping  and 
their  offices,     lodging  several  poor  persons  in  a  filthy  unwholesome  room,  with 
the  windows  not  in  a  sufficient  state  of  repair  to  protect  them 
against  the  severity  of  the  weather ;  (p)  or  by  exacting  labour  from 
tiiem  when  they  are  unable  to  work,  (y)     And  if  overseers  con- 
spire to  prevail  upon  a  man  to  marry  a  poor  woman  big  with  child, 
for  the  purpose  of  throwing  the  expense  of  maintaining  her  and  the 
issue  from  themselves  upon  another  parish  or  township,  they  may 
be  indicted,  (r)     And  for  most  breaches  of  their  duty  overseers 
may  be  punished  by  indictment  or  information :  (5)  but  with  res- 
pect to  the  proceeding  by  information,  as  it  is  an  extraordinary 
remedy,  the  Court  of  King's  Bench  will  not  suffer  it  to  be  applied 
to  the  punishment  of  ordinary  offences,  and  has  long  come  to  a 
resolution  not  to  grant  informations  against  overseers  for  procuring 
a  pauper's  marriage  with  a  view  to  burthen  another  parish,  {t) 
Negligence  by       It  has  been  already  stated,  that  an  officer  neglecting  the  duties 
public  officers,  ^f  yAs  office  is  guilty  of  an  indictable  offence,  (w)     In  some  cases 
also  the,  offence  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a 

Burr.  1317.    The  licences  in  iliis  case  («)  Rex  v.  Commings,  1  Bolt.  SSt. 

had  been  refused,  because  the  persons  Pi.  372.    Rex  v.  Robinson,  8  Burr, 

applying  for  them  would  i}jot  give  their  799.  Rex  v,  Jones,  1  Bott.  337.  PI .  379. 

votes  for  members  of  parliament;  as  the  2  Nol.  47  4.    From  these  authorities  it 

justices  would  have  nad  them.    And  appears  that  such  proceeding  raaj  be 

see  Rex  v.  Hann  and  Price,  id.  1716,  had  in  some  cases  where  a  particular 

1 786.  punishment  is  created  by  statute,  and  a 

(I)  Rex  V.  Holland  and  Forster,  1  specific  method  of  recovering  the  p^- 

T.  R.  692.    And  see  1  Burn*s^ust.  tit.  nalty  is  pointed  out    But  as  to  tnis 

Jlekoutes,  Sect.  II.                   >  see  ante.  Book  I.  Chap.  iii.  p.  47, 

(m)  4  Blac.  Com.  128.    3  Inst  91.  49. 

(fi)  1  Hawk.  P.  C.  c.  66.  s.  2.  (0  Rex    v.  Slaughter,    Cald.    246. 

(0)  Tawney'scase,  leVin.Abr.  415.  note  (a).     And  perhaps  this  offence 

1  Bdtt  333.  PI.  402.  would  not  be  punishable  at  all  if  the 

(p)  Rex  V,  Wetheril  and  another,  woman  settled  in  the  defendant's  pa- 

Cald.  432.  rish  previous  to  the  marriage  is  with 

(q)  Rex  V,  Winship  and  another,  child  by  the  roan  to  whom  the  de- 

Cald.  76.  fendants  procure  her  to  be  married. 

(r)  Rex  v.  Compton,  Cald.  246.  Rex  2  Nolan  477. 

V.  Tarrant,  and  Rex  v.  Herbert,  1  East.  («)  AnlCt  p.  138. 
P.  Cell.  s.  11.  p.  461. 
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beneficial  one;  (w)  for,  by  the  implied  condition  that  the  grantee 
of  an  office  shall  execute  it  diligently  and  faithfully,  it  appears  to 
be  clear  that  he  will  be  liable  to  a  forfeiture  of  it,  not  only  for 
doing  a  thing  directly  contrary  to  its  design,  but  also  for  neglecting 
to  attend  his  duty  at  all  usual,  proper,  and  convenient  times  and 

E laces,  whereby  any  damage  shall  accrue  to  those  by  or  for  whom 
e  was  made  an  officer,  (x)  A  coroner  neglecting  the  duties  of 
his  office  is  indictable:  (y)  and  by  statute £1  £dw.  1.  c.  9.  the  she- 
riff, coroner,  or  any  other  bailiff  concealing  felonies,  or  not  arrest- 
ing felons,  or  otherwise  not  doing  their  duty,  are  to  be  impri- 
soned for  a  year,  and  fined  at  the  king's  pleasure,  {z)  And  an 
indictment  lies  at  common  law  against  all  subordinate  officers  for 
neglect,  a»  well  as  misconduct,  in  the  discharge  of  their  ofiicial 
duties.  A  constable  is  therefore  indictable  for  neglecting'  the 
duties  required  of  him  by  common  law  or  by  statute;  {a)  and  when 
a  statute  requires  him  to  do  what  without  requiring  had  been  his 
duty,  it  is  not  imposing  a  new  duty,  and'  he  is  indictable  at  com- 
mon law  for  the  neglect.  (£)  And  an  overseer  of  the  poor  is 
indictable  for  the  wilful  neglect  of  his  duty.  Thus  overseers  have 
been  held  to  be  indictable  for  not  providing  for  the  poor ;  (c)  for 
refusing  to  account  within  four  days  after  the  appointment  of  new 
overseers,  under  43  £liz*  c.  2.;  {d)  for  not  making  a  rate  to  reim- 
burse constables  under  14  Car.  2.  c.  14.;  (e)  and  for  not  receiving 
a  pauper  sent  to  them  by  order  of  two  justices;  (/)  or  disobeying 
any  other  order  of  justices,  where  the  justices  have  competent 
jurisdiction,  (g) 

It  was  the  opinion  of  a  majority  of  the  learned  Judges  present  OTcneen  of 
at  the  ^discussion,  that  an  indictment  would  not  lie  against  an  '^J^?*"?"' 
overseer  for  not  relieving  a  pauper,  unless  there  were  an  order  for  neglecting  to 
his  relief,  except  in  a  case  of  immediate  emergency,  where  there  relieye  pan- 
was  not  time  to  get  an  order,  (x)     But  there  may  be  cases  in  P®"* 

(w)  4  Blac.  Com.  140.  l  Bott  833.    Rex   v.  Winship   and 

(jr)  1  Hawk.  P.  G.  c.  66.  s.  1.    And  Another,  Cald.  78. 

see  farther  as  to  forfeiture  of  ofiices,  (d)  Rex  v,  Commings,  5  Mod.  179. 

Cora.  Dig.  OffieeTf  (K.  2.)  (K.  3.)  and  9  Nol.  453,  476.  where  it  i&  observed 

the  Earl  of  Shrewsbury's  case,  9  Co.  in  the  note (3)  that  this  case  occurred 

50.  prior  to  17  Geo.  8.  c.38. 

(jf)  See  precedents  of  indictments  (e)  Rex  v.  Barlow,    8  Salk.  609. 

against  coroners  for  refusing  to  take  1  Bott.  338.    The  objection  was,  that 

inquisitions,  or  for  not  returning  in-  the  word  used  in  the  act  is  **  may,** 

2pisition8  according  to  evidence,  8  which  does  not  require  it  as  a  duty, 
hit  Crim.  Law,  855.  Cro.  Circ.  Comp.  But  the  Court  held  the  word  "  may*' 
(8lh  ed.)  170.'(7thed.)  SOS,  304.  to  be  imperative,  and  the  same  as 
(s)  JnU,  p.  135,  136.  And  hj  3  *«  shall.'*  By  18  Geo.  3.  c.  19.  con- 
Hen.  7.  c.  1.  if  any  coroner  be  remiss,  stables  are  now  to  be  paid  for  parish 
and  make  not  inquisition  upon  the  business  out  of  the  poor's  rate, 
view  of  the  body  dead,  and  certify  (/)  Rex  v.  Davis  and  Another,  1 
not,  as  ordained  in  the  statute,  he  Bott.  338.  Pi.  409.  Say.  163.  S.C. 
diall,  for  every  default,  forfeit  to  the  (g)2  Nol.  476.  Rex  v.  Boys,  Say. 
king  a  hundred  shillings.  143.    But  otherwise  where,  tho  jus- 

(a)  Regin.  v.  Wy&t,   1   Salk.   380.  tices    have    no  jurisdiction,  Rex  v. 
Crowther*s  case,  Cro.  Eliz.  654 1  in-  Smith,  1  Bott  403.  PI.  586. 
dictment  against  a  constable  for  re-  (s)  Rex  v.   Meredith  and  Turner, 
fusing  to  make  hue  and  cry  after  no-  Russ.  and  Ry.  46.    This  case  occa- 
lice  of  a  burglary.  sioned  much  doubt  and  discussion. 

(b)  Re^in.  v.  Wyat,  1  Salk.  381.  It  came  under  consideration  in  Mich. 
{e)t  Nolan  476.    Tawney's  cast,  Term,  1808,  and  was  adjoarncd  until 
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"wfaidi  the  negkct  to:'{iirovide  a  pauper  with  necessaries  will  render 
an  overseer  liable  to  be^  indicted.    Thus  where  an  indictment 
stated  that  the  defendant^  an  overseer,  had  under  his  care  a  poor 
person  -belonging:  to  his  towndiip,  but  neglected  and  refused  to 
provide  foi^  her  necessary  meat^  &c.  whereby  she  was  reduced  to  a 
state  of  extreme  wetdmess^  and  afterwards  through  want  of  soeh 
reasonable  and  necessary  inea%  &c.  died^  die  demadant  was  cwi- 
victed,  and  sentenced^  t0  a  year's  imprisonment,  (y)     And  in  a 
case  where  an  overseer  was  indicted  ibr  neglecting  to  supply 
mediral  assistance,  when  required,  to  a  pauper  labouring  under 
dangerous  illness,  the  learned  Judge  befiore  whom  the  indictment 
was  tried  held  that  an  offence  was  sufficiently  charged  and  proved, 
though  such  pauper  was  not.  in  the  parish  workhouse,  nor  had 
previously  to  his  illness  received  or  stood  in  need  of  parish 
relief.  («) 
Indictment  for      Upon  an  indictment  agaiiist  an  officer  far  neglect  of  duty,  it  is 
dufy^^'  ^^        sufficient  to  state  that  he  was. such  officer,  and  it  is  not  necessary 
to  state  his  appointment.  (/)     And  in  the  case  of  a  delinquent  in 
India  prosecuted  under  24  Geou  3.  c»  25.  for  neglect  of  duty,  it 
was.keld  not  to  be  necessary  to  state  that  the  neglect  was  corrupt; 
the  statute  making  it  a  misdemeanor  if  it  was  wilful,  (m)    And 
the  indietment  for  neglect  of  duty  need  not  aver  that  the  de- 
fendant had  notice  of  all  the.  facts  it  states,  if  it  was  his  duty  to 
hare  known  them,  (n)     Where  some  of  the  charges  against  the 
defendant  were  for  disobepng  orders,  and  it  was  -stated  that  those 
orders  were  made  and  communicated  to  him,  but  their  con- 
tinuance in  force  was  not  averred,  such  an  averment  was  insisted 
upon  as  essential:  but  the  tourt  said  that  the  orders  must  be  taken 
to  continue  in  force  until  they  were  revoked ;  and  the  objection 
was  ovemded.  (o)    Other  chiurges  in  the  same  case  against  the 
defendant  were  for  not  acting  upon  particidar  events,  within  the 
settlement,  as  those  events  made  it  his  duty  to  act :  but  it  was  not 
averted  that  he  had  notice  of  those  events.   The  Coifbrt,  however, 
held  that  an  allegation  of  notice  was  not  necessary ;  for  as  the 
events  happened  within  a  foreign  settlement,  whilst  the  defendant 
was  one  of  the  council  in  such  settiement,  he  was  bound  to  take 

notice  of  them,  (p) 

.'  •      » 

the  fMamimg  Hilary  Term,  %lieD  it  reeognisanet  to  wppsar,  aad  receive 

was  further  adjoomed,  as  there  was  a  Jud^eat  when  caAed  opoo. 

M  difierentie  of  ovimon  .among  the  ^)  Rex •.  Booth,  Rusb.  aad  Ry.  47. 

Judges.     Lord  fiAenborcnigh)  C.  J.  note(«). 

Lord  AWairiey,  C.  J«  Heath,  J.  Robke,  (z)  Rex  v.  Warrea;  eor,  Holroyd,  J. 

J.  and  Orahamv  B.  seemed  to  be  of  fV^reetUr  Lent  Assizes,  18S0.    In  a 

canton  that  the  indictment  was  good,  case  where  the  psrenti  of  a  bastard 

and  the  conviction  proper,  the  orer-  child  had  neglected  to  provide  neces- 

seer  hsvihg  taken  the  paoper  under  saries  for  its  suhsisteiice,  it  was  de- 

his  caret  but M^Donsfld,  C.B.  Grose,  cided  that  the  officers  of  the  parish 

J.    Thomson,  B..   Lawrence,  J.    Le  in  which  the  child  was   bom    were 

Blanc,  J.  and  Charabre,  J.  thought  obliged  to  proride  such   necessaries 

otherwise,  and  were  of  opinion,  that,  without  an  order  of  justices.  Hays  lu 

except  in.  a  case  of  immediate  and  Bryant,  1  H.  Blac.  853. 

nrcent  necessity,   the  orerseer   was  (/)  Res  o.  Holiand,  6  T.  R.  607. 

only  boand^'ko  act  under  an  order  of  •    (m)  U,  Ibid. 

>istiees«  in  d  casei  whek<e  such  ad.  order  (n)  Id.  Ibid. 

eould  helMui.    It  waaagreed  that  the  (o)  Id.  Ibid. 

Mndant  shouli  enter  iala  his  own  (p)  JU.  Ibid. 
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By  the  33  Geo.  3.  c.  55.  two  justices  at  a  petty  or  epeciafl  ses-  Jottices  at 
vions  of  the  peace,  upon  complaint  on  oath  of  any  neglect  of  duty  petty  «e»8ion8 
or  disobedience  of  any  warrant  or  order  of  any  justice  of  the  ^a^ies^^c!''" 
peace,  by  any  constable^  overseer  of  the  poor,  or  other  peace  or  for  neglect  of 
parish  officer,  such  constable,  overseer,  or  other  officer,  having  ^^^' 
been  duly  summoned,  may  impose,  upon  conviction,  any  reason- 
able fine  or  fines  not  exceeding  the  sum  of  forty  shillings,  as  a 
punishment  for  such  neglect  of  duty  or  disobedience. 

The  absence  or  misconduct  of  the  cbidf  officers  of  cotporations  Chief  oAeem 
at  the  time  of  elections,  whereby  the  completlbh  of  the  election  SonriSbMnt- 
of  other  chief  officers  may  be   prevented,   is  punishable  by  the  ing  themselves 
provisions  of  11  Geo.  1.  c.  4.     fhe  sixth  section  of  the  statute  from,  orhin- 
enacts,  **  that  if  any  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  fiMtioM  of 
**  or  officers  of  any  city,  borough,  or  town  corporate,  shall  volun-  other  officersy 
**  tarily  absent  himself  or  themselves  from,  or  knowingly  and  de-  n»y  be  impri- 
**  signedly  prevent  or  hinder  the  election  of  any  other  mayor,  *®''^' 
^  bailiff,  or  other  chief  officer  in  the  same  city,  borough,  or  town 
^  corporate,  upon  the  day,  or  within  the  time  appointed  by  charter 
^or  ancient  usage  for  such  election;^'  such  offender  being  con* 
victed  -shall,  for  every  offence,  be  imprisoned  for  six  months,  and 
be  for  ever  disabled  from  exercising  any  office  belonging  to  the 
same  dty,  borough,  or  corporation.    This  voluntary  absence  from 
the  election  of  a  chief  officer  must  be  such  an  absefice  whereby 
the  mischief  complained  of  in  the  preamble  of  the  stAtute,  namely, 
the  preventing  the  completion  of  the  election  of  a -chief  officer, 
may  possibly  be  occasioned.    It  has  been  decided,  therefore,  that 
a  chief  officer  voluntarily  absenting  himself  upon  the  charter  day 
of  election,  of  his  successor  is  not  indictable,  unless  his  presence 
as  such  chief  officer  be  necessary  by  the  constitution  of  the  cor<^ 
poration  to  constitute  a  legal  corporate  assembly  for  such  pur- 
pose. (A) 

Public  officers  may  also  be  indicted  for  frauds  committed  in  Frauds  by 
their  official  capacities.  ITius  in  a  case  where  two  persons  were  ^^  officers 
indicted  for  enabling  otiiers  to  pass  their  accounts  with  the  pay 
office  in  such  a  way  as  to  enable  them  to  defraud  the  government, 
though  it  was  objected  that  it  was  only  a  private  matter  of  ac-* 
count  and  not  indictable,  the  Court  held  otherwise,  as  it  related 
to  the  public  revenue,  (t)  And  if  an  overseer  of  the  poor  receive 
from  the  putative  father  of  a  bastard  child  bom  within  the  parish 
a  sum  of  money  as  a  composition  with  the  parish  for  the*  maiu-* 
tenance  of  the  child,  he  is  liable  to  an  indictment  for  fraudulently 
cmiitting  to  give  credit  for  this  sum  in  his  accounts  with  the  pa- 
rish, {k)  It  was  objected  in  this  Case,  that  the  defendant  was  not 
bound  to  bring  this  sum  to  account,  the  contract  being  illegal  j  (/) 
that  the  whole  might  have  been  recovered  back,  and  that  me  de- 
fendant himself  would  have  been  personally  answerable  for  it  to 
the  putative  father  t  that  the  money,  therefore,  was  not  the  money 
of  tm  parish,  and  {hat  the  parish  was  neither  defrauded  nor  dam- 
nified by  its  being  btnitted  in  the  overseer's  accounts.  But  Lord  < 
Ellenborough  wa$  of  opinion,  that  though  the  defendant  would 

(ft)  Rex  V.  Corry,  5  East  372.  (Ar)  Rex  v.  Martin,  2  Campb.  269« 

(0  Rex  o.  Bembridge  and  Anofher ,  (i)  See  Towoson  v.  Wiboo,  1  Campb. 

ciM  6  East  136.  396. 
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have  been  liable  to  the  putative  father  for  so  much  of  the  money 
ae  was  not  expended  upon  the  maintenance  of  the  child  and  the 
lying-in  of  the  mother,  yet  having  taken  the  money  as  overseer 
for  the  benefit  of  the  parish,  he  was  bound  to  bring  it  to  account, 
and  that  he  was  guilty  of  an  indictable  o£Eence  by  attempting  to 
put  it  into  his  own  pocket. 
By  officen»  By  the  56th  Geo.  3.  c.  63.  which  was  passed  to  regulate  th^ 

n  nd  ^pcniten-  f^*^^^^  penitentiary  for  convicts  at  Millbankj  provision  is  made 
tiaryJTMUl-*  ^r  the  punishment  of  the  governor  and  the  other  officers  and 
bank.  '  servants  of  that  establishment,  in  case  of  any  fraudulent  or  im- 
proper charges  in  their  accounts.  The  twelfth  section  enacts, 
(after  stating  the  mode  of  examination  to  be  adopted,)  that  in 
case  there  shall  appear  in  any  such  accounts  any  false  entry 
knowingly  or  wilfully  made,  or  any  fraudulent  omission,  or  any 
other  fraud  whatsoever,  or  any  collusion  between  the  officers  and 
servants,  or  between  the  officers  and  servants  and  any  other  per- 
sons in  any  matter  relative  thereto,  the  committee  may  dismiss 
such  officers  or  servants,  and,  if  they  see  fit,  cause  indictments  to 
be  preferred  against  the  officers,  servants,  or  other  persons  so 
offending  at  the  next  quarter  or  other  general  session  of  the  peace 
for  thelcounty  wherein  the  penitentiary  is  situated,  or  for  any 
adjoining  county;  and  in  case  the  persons  indicted  are  found 
guilty,  Uiey  are  to  be  punished  by  fine  and  imprisonment,  or 
either  of  them,  at  the  discretion  of  the  court.  The  later  statute 
59  Geo.  3.  c.  136.,  which  was  passed  for  the  better  regulation  of 
this  penitentiary^  contains  further  provisions  for  the  punishment 
of  officers  and  servants  guilty  of  misconduct. 

It  may  be  observed,  that  where  a  duty  is  thrown  on  a  body 
consisting  of  several  persons,  each  is  individually  liable  for  a 
breach  of  duty,  as  well  for  acts  of  commission  as  for  omission; 
and  where  a  public  officer  is  charged  with  a  breach  of  duty,  which 
duty  arises  from  certain  acts  within  the  limits  of  his  office,  it  is 
not  necessary  to  state  that  he  had  notice  of  those  acts ;  for  he  is 
presumed  from  his  situation  to  know  them,  (m) 
Extortion  by  ExtoTiion  in  a  large  sense  signifies  any  oppression  under  colour 
pabUe officers,  of  right:  but  in  a  more  strict  sense  signifies  the  unlawful  taking 
by  any  officer,  by  colour  of  his  office,  of  any  money  or  thing  of 
value  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is 
due.  (n)  By  the  statute  of  fTestm.  1.  (3  Edw.  1.)  c.  %.  which  is 
only  in  affirmance  of  the  common  law,  it  is  declared  and  enacted 
to  be  extortion  for  any  sheriff  or  other  minister  of  the  kins,  whose 
office  any  way  concerns  the  administration  or  execution  of  justice, 
or  the  conunon  good  of  the  subject,  to  take  any  reward  what- 
soever, except  what  he  received  from  the  kiiig.  'This  statute 
extends  to  escheators,  coroners,  bailiffs,  gaolers,  and  other  infe- 
rior officers  of  the  king,  whose  offices  were  instituted  before  the 
making  of  the  act.  (o)  Justices  of  the  peace,  whose  office  was 
instituted  after  the  act,  are  bound  by  their  oath  of  office  to  take 
nothing  for  their  office  of  justice  of  the  peace  to  be  don^,  but  of 
the  king,  and  fees  accustomed,  and  costs  limited  by  statute.    And 

(m)  Rex  V.  Holland,  5  T.  E.  607.  {o)  8  lost  809.    8  Banu  Just.  III. 

(II)  4  Blac.  Com.  141.  l  Hawk.  P.  C.    Extortion,  p.  393. 
C.68.  s.1. 
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generally  no  public  oflRcer  may  take  any  other  fees  or  rewards  for 
doing  any  thing  relating  to  his  office  than  some  statute  in  force 
gives  him,  or  such  as  have  been  anciently  and  accustomably  taken ; 
and  if  he  do  otherwise,  he  is  guilty  of  extortion.  (/>)  And  it 
should  be  observed,  that  all  prescriptions  which  have  been  con- 
trarj'^  to  the  statute  and  to  the  common  law,  in  affirmance  of 
which  it  was  made,  have  been  always  holden  to  be  void ;  as  where 
the  clerk  of  the  market  claimed  certain  fees  as  due  time  out  of 
mind,  for  the  examination  of  weights  and  measures ;  and  this  was 
adjudged  to  be  void,  {q) 

But  the  stated  and  known  fees  allowed  by  the  courts  of  justice  Tbe  stated  fees 
to  their  respective  officers,  for  their  labour  and  trouble,  are  not  j'ugtfc^  ^ay  be 
restrained  by  the  common  law,  or  by  the  statute  of  TFestm.  1.  insisted  ui)on. 
c.  26.  and  therefore  such  fees  may  be  legally  demanded  and  in- 
sisted upon  without  any  danger  of  extortion,  (r)     And  it  seems 
that  an  officer  who  takes  a  reward,  which  is  voluntarily  given  to 
him,  and  which  has  been  usual  in  certain  cases,  for  the  more  dili- 
gent or  expeditious  performance  of  his  duty,  cannot  be  said  to  be 
guilty  of  extortion ;  for  without  such  a  premium  it  would  be  im- 
possible in  many  cases  to  have  the  laws  executed  with  vigour  and 
success,  {s)     But  it  has  been  always  holden,  that  a  promise  to  pay 
an  officer  money  for  the  doing  of  a  thing  which  the  law  will  not 
suffer  him  to  take,  any  thing  for,  is  merely  void,  however  freely 
and  voluntarily  it  may  appear  to  have  been  made.  (/) 

It  has  been  held  to  be  extortion  to  oblige  the  executor  of  a  will  Cases  of  cx- 
to  prove  it  in  the  bishop's  court,  and  to  take  fees  thereon,  when  *ort»on. 
the  defendants  knew  that  it  had  been  proved  before  in  the  prero- 
gative court,  (u)  And  it  is  extortion  in  a  churchwarden  to  obtain 
a  silver  cup  or  other  valuable  thing,  by  colour  of  his  office,  {w) 
And  a  coroner  is  guilty  of  this  offence,  who  refuses  to  take  the 
▼lew  of  a  dead  body  until  his  fees  are  paid,  {x)  So  if  an  under- 
skeri^ obtain  his  fees  by  refusing  to  execute  process  till  they  are 
paid,  (y)  or  take  a  bond  for  his  fee  before  execution  is  sued  out,  (z) 
it  will  be  extortion.  And  it  will  be  the  same  offence  in  a  sheriff* s 
officer  to  bargain  for  money  to  be  paid  him  by  A.  to  accept  A.  and 
B.  as  bail  for  C.^  whom  he  has  arrested  3  {a)  or  to  arrest  a  man  m 
order  to  obtain  a  release  from  him;  {b)  and  also  in  a  gaoler  to  ob- 
tain money  from  his  prisoner  by  colour  of  his  office,  (c)  In  the 
case  of  a  miller,  where  the  custom  has  ascertained  the  toll,  if  the 

miller  takes  more  than  the  custom  warrants,  it  is  extortion :  {d) 

♦ 

(p)  Dalt.  €.41.   8  Burn^s  Just.  tit.  court  said  that  the  plaintiff  might 

Extortion,  p.  341.  bring  an  action  against  him  for  not 

{q)  \  Hawk.  P.  C.  c.  68.  s.9.  S  Bac.  doing  his  duty,  or  rai^ht  pay  him  his    - 

AHr.  108.  tit.  Extortion.  fees,  and  then  indict  him  for  extortion. 

(r)  I  Hawk.  P.  C.  c.,68.  s.  S.  9  Inst.        (2)  Empson  r.   Bathurst,  HutL  53, 

810.  Co.  Li!.  36S.   3  Bac.  Abr.   108.  where   it  is  said  that  an  obligation 

III.  Extortion.  made  by  extortion  is  against  common 

(«)  3  Bac.  Abr.  IDS.  tit.  Extortion,  law,  for  it  is  as  robbery;  and  that  the 

8  Inst.  810.  3  lust.  149.   Co.  Lit.  36S.  sheriflf'sfee  is  not  due  until  execution/ 

(I)  3  Bac.  Abr.  108.  ///.  Extortion.  (a)  Stotesbury  v.  Smith,  8  Burr.  984. 

{u)  Rex   V.  Loggm   and  another,        {b)  Williams  v.  Lyons,  8  Mod.  189. 
1  Str.  73.  (r)  Rex  v.  Broughton,  Trem.  P.  C. 

(tp)  Roy  V.  Eyres,  1  Sid.  307.  111.  Stark.  588.  ,^ 

(X)  3  Inst.  149.  {d)  Rex  v.  Burdett,  1  Lord  Raym. 

(jf)  Hcstcott'scase,  1  Salk.3S0.  The  149. 
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ZS  6. 3.  c.  52. 
EiutlndUt. 


Two  persons 

may  be  in- 
dicted jointly 
for  extortion. 
And  there  are 
no  accessories. 


TriaL 


Not  material 
to  prove  the 
exact  som  laid. 


and  the  same  if  a  ferry-man  take  more  than  is  due  by  custom  for 
the  use  of  his  ferry*  (e)  And  it  was  held  that  if  the  farmer  of  a 
market  erects  so  many  stalls,  as  not  to  leave  sufficient  room  for 
the  market  people  to  stand  and  sell  their  wares,  so  that  for  want 
of  room  they  are  forced  to  hire  the  stalls  of  the  farmer,  the  taking 
money  for  the  use  of  the  stalls  in  such  case  is  extortion.  (/) 

In  a  recent  case  it  was  decided,  that  the  question  of  exemption 
from  toll  could  not  be  tried  on  an  indictment  against  a  turnpike- 
keeper  for  extortion  in  taking  the  toll;  the  general  right  to  demand 
toll  not  having  been  denied,  nor  the  ground  of  exemption  notified, 
at  the  time  when  the  toll  was  taken,  {g) 

The  33  Geo.  3.  c.  52.  s.  62.  enacts  that  the  demanding  or  re« 
ceiving  any  sum  of  money,  or  other  val  able  thing,  as  a  gift  or 
present,  or  under  colour  thereof,  whether  it  be  for  the  use  of  the 
party  receiving  the  same,  or  for  or  pretended  to  be  for  the  use  of  the 
Mast  India  Company,  or  of  any  other  person  whatsoever,  by  any 
British  subject  holding  or  exercising  any  ofiice  or  employment 
under  his  Majesty,  or  the  company,  in  the  JEast  Indies^  shall  be 
deemed  to  be  extortion  and  a  misdemeanor  at  law,  and  punished 
as  such.  The  offender  is  also  to  forfeit  to  the  king  the  present  so 
received,  or  its  full  value :  but  the  court  may  order  such  present 
to  be  restored  to  the  party  who  gave  it,  or  may  order  it,  or  any 
part  of  it,  or  of  any  fine  which  they  shall  set  upon  the  offender,  to 
be  paid  to  the  prosecutor  or  informer. 

Two  persons  may  be  indicted  jointly  for  extortion  where  no  fee 
was  due ;  and  there  are  no  accessories  in  this  offence.  In  a  case 
where  the  indictment  was  against  the  chancellor  and  also  against 
the  registrar  of  a  bishop,  it  was  objected  that  the  offices  of  the  de- 
fendants were  distinct,  that  what  might  be  extortion  in  one  might 
not  be  so  in  the  other,  and  tiiat  therefore  the  indictment  ought 
not  to  be  joint.  But  by  Parker,  C.  J.  this  would  be  an  exception 
if  they  were  indicted  ror  taking  more  than  they  ought ;  but  it  ia 
only  against  them  for  contriving  to  get  money  where  none  is  due : 
and  this  is  an  entire  charge.  For  there  are  no  accessories  in  ex-> 
tortion :  but  he  that  is  asskting  is  a^  guilty  as  the  extortioner,  as 
he  that  is  party  to  a  riot  is  answerable  for  the  act  of  others.  (A) 

It  is  43aia,  that  an  indictment  for  extortion  may  be  laid  in  any 
county  by  the  31  Eliz.  ^.  5.  s.  4. :  (t)  but  this  position  has  been 
queHioned.  (k)  It  may  be  tried  and  determined  by  justices  of  the 
peace  at  their  sessions  by  virtue  of  the  term  ^'  extortions''  in 
their  commission.  (/)  The  indictment  must  state  a  sum  which 
the  defendant  received:  but  it  is  not  material  to  prove  the  exact 
sum  as  laid  in  the  indictment ;  so  that  if  a  man  be  indicted  for 
taking  extorsively  twenty  shillings,  lind  there  be  proof  but  of  one 
shilling,  it  will  be  sufficient,  (m)     And  the  extorsive  agreement  is 


(e)  Rex  V.  iUberts,  4  Mod.  101. 
(/)  Rex  V.  BardeU,  I  Lord  Haym. 
140. 
(g)  Rex  «.  HamlyD,  4  Camf^b.  37d. 
(h)  Rex  p,  LoKgen  and  another,  1 


Str.75.  Qu,  Whetiier  this  was  not  an 
indictment  for  a  conspiracj  to  de- 
fraud, and  not  for  ^xtorlion.  But  &<i 
to  the  rule  that  several  persons  nny 
be  Jointly  indicted  for  extorlion»  see 


Rex  V,  Atkinson  and  another,  Lord 
Raym.  H48.  t  Salk.  S82. 

(i)  1  Hawk.  P.C.  C.68.  s.  6.  note(S)t 
2  Burn*8  Just.  344,  ExUrtim^  Stark. 
Crtm.  Plead.  S85,  note  (k). 

'  k)  9  Flawk.  P.  C.  c.  86.  s.  50.  9  Chit. 
Critn.  Law,  S94,  \n  the  note. 

(/)  Hex  r.  Logpgen  and  another,  I 
Stra.  73. 

(Mr)  Hex  V.  Burdett,  1  Lord  Raym. 
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not  the  offence,  but  the  taking ;  for  a  pardon  after  the  agreement, 
and  before  the  taking,  does  not  pardon  the  extortion,  (n) 

The  offence  of  extortion  is  punishable  at  common  law  by  fine  Punwhmcnt. 
and  imprisonment ;  and  also  by  a  removal  from  the  ofiBice  in  the 
execution  of  which  it  was  committed;  (o)  and  there  is  a  further 
additional  punishment  by  the  statute  of  Westm.  I.e.  26.  by  which 
it  is  enacted  ^^  that  no  sheriff  nor  other  king's  officer  shall  take 
^^  any  reward  to  do  his  office,  but  shall  be  paid  of  that  which  they 
^'  take  of  the  king ;  and  that  he  who  so  doth  shall  yield  twice  as 
^^  much,  and  shall  be  punished  at  the  king's  pleasure."  {p)  And 
an  action  lies  to  recover  this  double  value,  {q) 

The  refusal  of  persons  to  execute  ministerial  offices  to  which  Refusal  to  exe- 

they  are  duly  appointed,  and  from  the  execution  of  which  they  ^^^  o^cea. 

have  no  proper  ground  of  exemption,  seems  in  general  to  be  an 

indictable  offence.    Thus  it  has  bepn  held  to  be  indictable  for  a 

constable,  after  he  has  been  duly  chosen,  to  refuse  to  execute  the 

office,  (r)  or  to  refuse  to  take  the  oath  for  that  purpose,  {s)     And 

the  statute  1  Geo.  4.  c.  37.  which  authorizes  justices  in  cases  of 

tumult,  riot,  &c.  to  appoint  special  constables,  enacts  by  s.  2.  that 

any  person  appointed  and  neglecting  to  take  the  office,  and  act,. 

tshall  be  liable  to  the  same  punishment  as  persons  refusing  the 

office  of  constable.    So  a  person  is  indictable  for  refusing  to  take 

upon  himself  the  office  of  overseer  of  the  poor,  {t)     For  though 

the  statute  43  £liz.  c.  2.  says  only  that  certain  persons  therein 

described  shall  be  overseers,  and  gives  no  express  mdictment  for  a 

refusal  of  office  ^  yet  upon  the  principles  of  common  law,  which 

are  that  every  man  shall  be  indicted  for  disobeying  a  statute,  the 

refusal  to  serve  when  duly  appointed  is  indictable,  {u)     But  there 

should  be  previous  notice  of  the  appointment ;  and  the  indictment 

fjiould  shew  that  the  defendant  was  boimd  to  undertake  the  office 

by  setting  forth  how  he  was  elected.  {%o)     And  if  an  indictment 

for  refusing  to  serve  the  offi,ce  of  constable  on  being  thereto 

chosen  by  a  corporation  do  not  set  forth  the  prescription  of  the 

corporation  so  to  choose,  it  is  bad;  for  a  corporation  has  no  power 

of  common  right  to  choose  a  constable,  (x) 

149;  aad  see  Rex  v.  Gillbam,  6  T.  R.  7  Mod.  410.  1  Bott.  SS8. 

807.  (ti)  Rex  V.  Jones^  I  Bott  338. 

(n)  By  Holt,  C.  J.  in  Rez  v.  Bard«tt|  (10)  Rex  v,  Harpor,  5  Mod.  96.    la 

1  LordUaym.  149.  Rex  v.  Burder,  4  T.  R.  778.  it  was 

\o)  1  Hawk.  P.  C.  c.  68.  s.  6.  3  Bac.  held  that  an  appointment  of  an  over- 

Abf.  109.  Extortion.  seer  of  the  poor/or  the  year  next  en* 

{p)  By  Ibe   **  king^s   pleasure**    U  9uing  must  be  understood  to  be  for 

meaot  by  the  kiojfs  justices  before  the  overseer's  year:  and  an  indict- 

whom  the  cause  defends,  and  at  their  ment  that  the  defendant  was  appointed 

discretion,  S  Inst.  SIO.  ''  overseer  of  the  poor  of  the  narisb 

iq)  a  Com.  Dig.  323.  **  of  A.,**  and  that  he  afterwards  re- 

(r)  Rex  V.  Lowe,  2  Stra.  92.  Rex  r.  fused  *'  to  take  the  said  office  of  over- 

Cbapple,  3  Campb.  91.  Rex  v,  Genge,  '*  seer  of  the  parish  to  which  he  was 

Cowp.  13.  Rex  V.  Gierke,  1  Keb  393.  **  so  appointed,*'  was  bdd  good  on 

(»)  Rex  V.  Harpur,  5  Mod.  96.  Flet-  demurrer. 

cher  V.  Ingram,  5  Mod.  127.  (jt)  Rex  r.  Bernard^  2  Salk.  52.   I 

(I)  Rez  V.  Jones,  2  Stra.  1145.  S.  C.  Lord  Raym.  94. 
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CHAPTER  THE  FIFTEENTH. 


or   BDYING    AMD   SBLLING   OFFICES. 

■ 

CoNCKRNiNG  the  Sale  of  offices  of  a  public  nature,  it  has  been  well 
observed,  that  nothing  can  be  more  palpably  prejudicial  to  the 
good  of  the  public,  than  to  have  places  of  the  highest  concern- 
ment, on  the  due  execution  whereof  the  happiness  of  both  king 
and  people  depends,  disposed  of,  not  to  those  who  are  most  able  to 
execute  them,  but  to  those  who  are  most  able  to  pay  for  them ; 
nor  can  any  thing  be  a  greater  discouragement  to  industry  and 
virtue  than  to  see  those  places  of  trust  and  honour,  which  ought 
to  be  the  rewards  of  persons  who  by  their  industry  and  diligence 
have  qualified  themselves  for  them,  conferred  on  those  who  have 
no  other  recommendation  but  that  of  being  the  highest  bidders; 
neither  can  any  thing  be  a  greater  temptation  to  officers  to  abuse 
their  power  by  bribery  and  extortion,  and  other  acts  of  injustice, 
than  the  consideration  of  having  been  at  a  great  expense  in  gaining 
their  places,  and  the  necessity  of  sometimes  straining  a  point  to 
make  their  bargain  answer  their  expectations,  (a) 
Offence  at  The  buying  and  selling  of  such  offices  has  therefore  been  con- 

common  law.  sidered  as  an  offence  malum  in  se,  and  indictable  at  common . 
law.  (i)  In  a  late  case  of  an  indictment  for  a  conspiracy  to 
obtain  money,  by  procuring  from  the  lords  of  the  treasury  the 
appointment  of  a  person  to  an  office  in  the  customs,  it  w^  pro* 
posed  to  argue  on  behalf  of  one  of  the  defendants,  that  the  .in* 
dictment  was  bad  on  the  face  of  it,  as  it  was  not  a  misdemeanor 
at  common  law  to  sell  or  to  purchase  an  office  like  that  of  coast- 
waiter.  But  Ijord  EUenborough,  C.  J.  said  that  if  that  were  U)  be 
made  a. question,  it  must  be  debated  on  a  motion  in  arrest  of  judg- 
ment, or  on  a  writ  of  error:  but^hat,  after  shading  the  case  of 
Rex  V.  Vaughan,  (c)  it  would  be  very  difficult  to  argue  that  the 
offence  charged  in  the  indictment  was  not  a  misdemeanor.  And 
Grose,  J.  afterwards,  in  passing  sentence,  said  that  there  could  be 
no  doubt  but  that  the  offence  chai*ged  was  clearly  a  misdemeanor 
at  common  law.  (r/) 
Attempt  to  The  £a»e  of  Rex  v.  Vaughan,  cited  by  Lord  EUenborough,  was 

bribe  a  minis-   an  utteftipt  only  to  bribe  a  cabinet  minister  and  a  member  of  the 

ter  to  give  an  '  ^ 

oftce.  ^a)  1  Hawk.  P.€.  c.  67.  8.  S.   5  Bac.        (e)  4  Burr.  2494. 

Abr.  \Q\,0fice9and0ficer8,  (i)  Rex  v.  Pollman  and  otbers,  9 

(b)  Stock  well  r.  Norlli,  Noy.  102,     Canipb.  229. 

MDor7sl.S.C. 
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privy  council  to  give  the  defendant  an  office  in  the  colonies,  (e) 
And  in  a  case  where  the  defendant,  who  was  clerk  to  the  agent 
for  the  French  prisoners  of  war  at  Porchester  Castle,  took  bribes 
in  order  to  procure  the  exchange  of  some  of  them  out  of  their 
tum^  it  appears  to  have  been  made  the  subject  of  an  indictment.  (/) 

But  it  has  been  endeavoured  to  prevent  the  mischiefs  of  buying  Statute*. 
and  selling  offic^s^  by  the  enactments  of  several  statutes. 

The  12  Rich.  2.  c.  2.  enacted  "that  the  chancellor,  treasurer,  l2Ricb.2.c.2. 
^'  keeper  of  the  privy  seal,  steward  of  the  king's  house,  the  king's  4c*°to^bc'^' 
^*  chamberlain,  clerk  of  the  rolls,  the  justices  of  the  one  bench  swornthatthey 
*^  and  of  the  other,  barons  of  the  exchequer,  and  all  other  that  ^  not  make 
**  shall  be  called  to  ordain,  name  or  make,  justices  of  the  peace,  ^^Jc.^'*"^ 
**  8herii&,  escheators,  customers,  comptrollers,  or  any  other  officer 
^^  or  minister  of  the  king,  shall  be  firmly  sworn  that  they  shall 
^*  not  ordain,  name,  or  make,  any  of  the  above-mentioned  officer* 
*^  for  any  gift  or  brokage,  favour  or  affection ;    nor  that  none 
^^  which  pursueth  by  himself,  or  by  other,  privily  or  openly,  to  be- 
*^  in  any  mstnner  of  office,  shall  be  put  into  the  same  office,  or  in 
**  any  other,  but  that  they  make  all  such  officers  and  ministers  of 
^^  the  best  and  most  lawful  men,  and  sufficient  to  their  estimation 
**  and  knowledge."  (^) 

The  4  Hen.  4.  c.  5.  ordained  "that  no  sheriff  shall  let  his  4  Hen. 4.  c. 5. 
'^  bailiwick  to  £arm  to  any  man  for  the  time  that  he  occupieth 
"  such  office." 

But  a  principal  statute  relating  to  this  subject  is  the  5  &  6  Ed.  6.  5  &  6  Ed.  6.  c. 
c.  16.,  which,  for  the  avoiding  corruption  which  might  thereafter  Jfnin/Jfficw 
happen  in  the  officers,  in  places  wherein  there  is  requisite  to  be  relating  to  the 
had  the  true  administration  of  justice  or  services  of  trust,  and  to  adminwtratkm 
the  intent  that  persons  worthy  and  meet  to  be  advanced  should  jhall  forfcitthe 
thereafter  be  preferred,  enacts,  that  if  any  person  bargain  or  sell  office,  and  be 
any  office,  or  deputation  of  office,  or  take  any  money  or  profit  disabled  to 

J-       j-i  •    j»       xi  •         o        -L      J  have  such  of- 

directly  or  mdirectly,  or  any  promise,  &c.  bond,  or  any  assur-  ^^^^ 
ance  to  receive  any  money,  &c,  for  any  office  or  deputation,  of 
office,  or  to  the  intent  that  any  person  should  have,  exercise,  or 
enjoy,  any  office,  or  the  deputation  of  any  office,  which  office,  or 
any  part  or  parcel  thereof^  shall  in  anywise  concern  the  adminis^ 
tration  or  execution  of  justice,  or  the  receipt,  controlment,  or 
payment  of  the  king's  treasure,  rent,  revenue,  &c.  or  any  the 
king's  customs,  or  the  keeping  the  king's  towns,  castles,  &c.  used 
for  defence,  or  which  shall  concern  any  clerkship  in  any  court  of 
record  where  justice  is  ministered  ;  the  offender  shall  not  only 
forfeit  all  his  right  to  such  office  or  deputation  of  office,  but  also 
shall  be  adjudged  a  person  disabled  to  have,  occupy,  or  enjoy, 
such  office  or  deputation.  The  statute  further  enacts  that  such 
bargains,  sales,  bonds^  agreements,  &c.  shall  be  void; (A)  and  pro- 

{e)  4  Burr.  2494.    A  Griroinal  in-        (/)  Rex  v.  Beale,  cited  in  Rex  o. 

formation  was   srranted  against   the  Gibbs,  1  East.  R.  183. 
defendnni  for  oSiering  the  Duke  of        {g)  For  the  exposition  of  this  sta- 

Grafton,  then  first  lord  of  the  trra-  talcseethe  Ear!  of  Macclesfield's  trial,, 

sury,  the  sura  of  5000/.  as  a  bribe  to  6  Sta.  Tri.  477.     16  Howcirst  Sta.  TrL 

procure  the  reversion  of  the  t)(ficc  of  767. 
rterk  of  the  supreme  court  of  the        (/i)  Sect.  3. 
island  of  Jamaica. 
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vides  that  the  act  shall  not  extend  to  any  office  whereof  any  per- 
son shall  be  seised  of  any^estate  of  inheritance,  nor  to  any  office 
of  the  keeping  of  any  park,  house,  manor,  garden,  chase,  or 
forest,  (t)     It  provides  also  that  all  judgments  given  or  things 
done  by  offenders,  after  the  offence  and  before  the  offender  shaJl 
be  removed  from  the  exercise  of  the  office  or  deputation,  shall  be 
good  and  sufficient  in  law.    And  further,  that  the  act  shall  not 
extend  to  be  prejudicial  or  hurtful  to  any  of  the  chief  justices  of 
the  King's  Bench  or  Common  Pleas,  or  to  any  of  the  justices  of 
assize ;  but  that  they  may  do  concerning  any  offices  to  be  granted 
by  them  as  they  might  have  done  before  the  making  of  this  act.  (A;) 
CiMs  decided       It  has  been  held  that  the  offices  of  chancellor,  registrar,  and 
tuto?  *^  "**'   coni^»8*i7  hi  ecclesiastical  courts,  are  within  the  meaning  of  thi» 
statute  ;(^)  also  the  place  of  cofferer,  (m)  and  that  of  surveyor  of 
the  customs  ;(n)  and  the  place  of  customer  of  a  port ;  (o)  and  the 
offices  of  collector  and  supervisor  of  the  excise  ;  (p)  and  in  a  writ 
of  error  on  a  judgment  in  Ireland  it  was  held  clearly  that  the 
offices  of  clerk  of  the  crown,  and  clerk  of  the  peace,   were  within 
the  statute.  (9)     But  offices  in  fee  have  been  hdd  to  be  out  of  the 
statute  ;(r)  and  the  sale  of  a  bailiwick  of  a  hundred  is  not  within 
it,  for  such  an  office  does  not  concern  the  administration  of  justice, 
nor  is  it  an  office  of  trust,  (s)     It  has  also  been  adjudged  that  a  . 
seat  in  the  six  clerks'  office  is  not  within  the  statute,  beii^  a  mi- 
nisterial office  only ;(/)  and  it  was  held  that  it  did  not  extend  to 
military  officers,  (f/)  nor  to  the  purser  of  a  ship,(fc^)  but  this  last 
decision  was  doubted  ;(.r)  and  in  a  later  ca&e  it  was  said  by  Lord 
Mansfield,  that  if  the  Lords  of  the  Admiralty  were  to  take  money 
for  their  warrant  to  appoint  a  person  to  be  a  purser,  it  would  be 
criminal  in  the  corrupter  and  corrupted,  (y)     It  was  decided  also, 
that  this  statute  did  not  extend  to  the  plantations.  («)    But  with 

(0  Sect.  4.  8.  B.  R.    6  Bac.  Abr.  195.  Qfiecs  und 

{k)  Sect  5.    The  statute  6  Geo.  4.  Officerw  (F).    It  was  also  held  in  this 

c.  89.  aathorized  the  purchase-  of  the  case,  that  the  statute  did  not  extend  to 

office  of  receiver  and  comptroller  of  Ireland.    But  see  po9ij  49  Geo.  S.  c« 

the  seal  of  the  Court  of  Eioff^s  Bench  186. 

and  Common  Pleas,  and  of  Uie  eu»to$  (r)  Ellis  o.  Ruddle,  8  Ler.  151. 

hrevium  of  the   Court  of  Common  («>  GodbolVs  case,  4  Leon.  93.    4 

Pleas  by  the  commissioners  of  the  Mod.  883.  S.  C.  cited. 

Treasury^  for  certain  annuities  1  and  (<)  Sparrow  v.  Reynold,  Pasch.  8G 

after  the  confirmation  of  the  ame-  Car.  8.  C.  B.    5  Bac.  Abr.  195.  Qfiee^ 

nient  by  parliament  the  rights  and  in-  and  Officers  (F). 

terests  or  all  persons  claiming  or  enti-  (11)  1  Vern.  98. 

tied  to  claim  under  the  letters  patent  {w)  8  Vern.  308.    Ca.  temp.  Talb. 

mentioned  in  the  act,  are  to  cease  and  40. 

determine.  (x)  See  V  H.  Bl&c.  386.,  where  it  is 

(0  18  Co.  78.   3  Inst.  148.  Cro.Jac.  said  by  Lord  LouKbborpii<^h,  C.  J., 

869.     I  Hawk.  P.  C.  c.  67.  s.  4.  that  the  cane  iu  8  VtTii.  is  contrary  to 

(fit)  Sir  Arthur  Ingram^s  case,   3  an  evident  principle  of  law. 

Bulst.  91.     S.  C.  Co.  Lit  834,  where  (y)  Purdy  v.  Stacy,  5  Burr.  8698. 

it  is  said  that  the  king  could  not  dis-  (z)  Blatikard  v.  Galdy,  4  Mod.  888. 

pense  with  this  statute  by  any  non  oh-  8  Salk.  41 1.  8  Lord  Raym.  1846.  S.  C. 

9iante \  and  Cro.  Jac.  386,  S.  C.  is  cited,  cited  8  Mod.  45.  S.  P.  undetermined  « 

(ft)  8  And.  55,  107.  and  see  5  Bac.  Abr.  195.    Oj^et  and 

{0)  1  H.  Blac.  387.  Offieerg  (F).    But  if  the  office,  though 

(p)  Law  V.  Law,  Cas.  temp.  Talb.  in  the  plantations,  had  been  granted 

140.     3  P.  Wms.  391.  S.  C.  under  the  great  seal  of  England    th« 

{q)  Macarty  v,  Wickford,  Trin.  9G.  sale  of  it  would  havs  bttn  hald  ch* 
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Ttapect  to  military  and  naval  commisiions,  and  the  different  places 
bx  the  public  departments  of  gOFernm^t,  the  colonies  or  planta- 
tions, or  in  the  appointment  of  the  East  India  Company,  altera- 
iious  have  been  made  by  a  recent  statute  which  \iill  be  presently 
mentioned. 

One  who  miUcea  a  contract  for  an  office  contrary  to  the  purport  An  offender  a- 
of  this  statute,  is  so  far  disabled  to  hold  the  same,  that  he  cannot  ^[^"can^^e ^* 
at  any  time  during  his  life  be  restored  to  a  capacity  of  holding  it  afterwards 
by  any  grant  or  dispensation  whatever,  (a)  bold  the  office. 

With  regard  to  the  deputation  of  an  office,  it  is  held  that  where  What  depuu- 
«n  office  is  within  the  statute,  and  the  salary  is  certain,  if  the  gee  ia'iHuSn 
principal  make  a  deputation  reserving  a  less  sum  out  of  the  salary,  the  lUtuu. 
It  is  good :  so,  if  the  profits  be  uncertain,  arising  from  fees,  if 
the  principal  make  a  deputation,  reserving  a  certain  sum  out  of 
the  fees  and  profits  of  the  office,  it  b  good :  for  in  these  cases  the 
deputy  is  not  to  pay  unless  the  profits  arise  to  so  mjich ;  and 
though  a  deputy  bv  his  constitution  is  in  place  of  his  principal, 
yet  he  has  no  right  to  his  fees,  they  still  continuing  to  be  the 
principal's  ;  so  that,  as  to  him,  it  is  only  reserving  a  part  of  his 
own,  and  ^ving  away  the  rest  to  another.    But  where  the  reserv- 
ation or  agreement  is  not  to  pay  out  of  the  profits,  but  to  pay  ge- 
nerally a  certain  sum,  it  must  be  paid  at  all  events ;  and  a  bond 
for  performance  of  such  agreement  is  void  by  the  statute.  (6) 

But  this  statute  has  been  much  extended  by  the  49  Geo.  3.  ^^  0-3.  «•  ^26, 
c.  126.,  which,  after  reciting  it,  enacts,  ^^  that  all  the  provisions  ^^e^w.  6.  c. 
'^  therein  contained  shall  extend  to  Scotland  and  IreUaidy  and  to  16.  to  Scotland 

all  offices  in  the  irift  of  the  crown,  or  of  any  office  appointed  "^i.{^'^»  ^ 

1        J.L  J     n  •     •  ••11  *i»x  puhlic  offices 

by  the  crown ;  and  all  commissions,  civil,  navai^  or  nulitary ;  f^  ^^^^  country 
*'  and  to  all  places  and  employments,  and  to  all  deputations  to  and  in  the  co- 
**  any  such  offices,  commissions,  places,  or  employments,  in  the  i^«»>  *^^  ^ 
*'  respective  departments  or  offices,  or  under  the  appointment  or  the  East  India 
'^  superintendance  and  control  of  the  lord  h^^h  treasurer,  or  com-  Company. 
^  missioners  of  the  treasury,  the  secretary  of  state,  the  lords  com- 
^'  missioners  for  executing  the  office  of  lord  high  admiral,  the 
^^  master  general  and  principal  officers  of  his  Majesty's  ordnance, 
^^  the  commander  in  chief,  the  secretary  at  war,  die  pavmaster- 
^'  general  of  his  Majesty's  forces,  the  commissioners  for  the  afiairs 
^'  of  India,  the  conmiissioners  of  the  excise,  the  treasurer  of  the 
'^  navy,  the  commissioners  of  the  navy,  the  commissioners  for  vic- 
tualling, the  commissioners  of  transports,  the  commissary  general, 
the  storekeeper  general,  and  also  the  principfd  officers  of  any  other 
'^  public  department  or  office  of  his  Majesty's  government  m  any 
^^  part  of  the  united  kingdom,  or  in  any  of  his  Majesty's  dominions, 
''  colonies,  or  plantations,  which  now  belong  or  may  hereafter  belong 
'^  to  his  Majesty ;  and  also  to  all  offices,  commission^,  places,  and 
employments  belonging  to  or  under  the  appointment  orcontrol  of 
the  £ast  India  company,(c)  in  as  full  and  ample  a  manner  as  if 


minal  at  common  law.    Seethe  judg-  {b)  5  Bac.  Ahr.  195.  Offices  and  0/- 

ment  of  Lord  Mansfield  in  Rex  v.  JUer$  (F).     I  Haivk.  P.  C.  c.  67.  s.  5. 

Yaughao,  4  Burr.  8500.  Salk.  468»  0  Mod.  SS4.  Godolphin  v. 

(«)  Hob.  75.  Co.  Lit.  294.  Cro.  Car.  TadoTr  Comb.  S56.  S.  P. 

S6] .    Cro.  Jac.  980.    Ca..terop.  Talb.  (e)  By  the  99  Geo.  9.  c.  52.  s.  66. 

107.  it  was  enacted  that  the  making  or  en- 
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*^  the  provisions  of  the  said  act  were  repeated^  and  made  part  of 

'^  this  act :  and  the  said  act  and  this  act  shall  be  construed  as  one 

^^  act,  as  if  the  same  had  been  herein  repeated  and  re-enacted." 

49  G.  3^  c.  126.       The  third  section  of  this  statute  enacts,  "  that  if  any  person  or 

buyinjr  orscii-  "  pcrsons  shall  sell,  or  bargain  for  the  sale  of,  or  receive,  have,  or 

ing,  or  receiv-  '^  take  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit, 

ing  or  paying    cc  directly  Or  indirectly,  or  any  promise,   agreement,  covenant, 

wardZfor  of-    *'  Contract,  bond,  or  assurance;  or  shall  by  any  way,  device,  or 

ficfs,  guilty  of  ^'  means,  contract  or  agree  to  receive  or  have  any  money,  fee, 

misdemeanor,   a  gratuity,  loan  of  money,  reward,  or  profit,  directly  or  indirectly ; 

^^  and  also  if  any  person  or  persons  shall  purchase,  or  bargain  for 

^^  the  purchase  of,  or  give  or  pay  any  money,  fee,  gratuity,  loan 

*^  of  money,  reward,  or  profit,  or  make  or  enter  into  any  promise, 

*^  agreement,  covenant,  contract,  bond,  or  assurance  to  give  or 

*'  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit; 

"  or  shall  by  any  ways,  means,  or  device,  contract  or  agree  to 

^^  give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward  or 

**  profit,  directly  or  indirectly,  for  any  office,  commission,  place, 

*^  or  employment,  specified  or  described  in  the  said  recited  act 

"  (5  &  6  Edw.  6.  c.  16.)  or  this  act,  or  within  the  true  intent  or 

*^  meaning  of  the  said  act,  or  this  act,   or  for  any  deputation 

"  thereto,  or  for  any  part,  parcel,  or  participation  of  the  profits 

'•  thereof,  or  for  any  appointment  or  nomination  thereto,  or  resig- 

'^  nation  thereof,  or  for  the  consent  or  consents,  or  voiceK)r  voices 

^^  of  any  person  or  persons,  to  any  such  appointment,  nomination, 

"  or  resignation ;  then  and  in  every  such  case,  every  such  person, 

^^  and  also  every  person  who  shall  wilfully  and  knowingly  aid, 

'^  abet,  or  assist  such  person  therein,  shall  be  deemed  and  adjudged 

*^  guilty  of  a  misdemeanor." 

49  G.3.  c.  \2(i.      The  fourth  section  enacts,  "that  if  any  person  or  persons  shall 

receivina^or"*   "  receive,  have,  or  take,  any  money,  fee,  reward,  or  profit,  di- 

payitDT  money   '*  rectly  or  indirectly,  or  take  any  promise,  agreement,  covenant, 

for  soliciting     <«  contract,  bond,  or  assurance,  or  by  any  way,  means,  or  device, 

offices^andany  ^'  Contract  or  agree  to  receive  or  have  any  money,  fee,  gratuity, 

negoci'ations     '^  loan  of  money,  reward  or  profit,  directly  or  indirectly,  for  any 

or  pretended     <f  interest.    Solicitation,   petition,   request,   recommendation,    or 

reia^ing^there-  "  negociation  whatever,  made  or  to  be  made,  or  pretended  to  be 

to,  gyilty  of  a  "  made,  or  under  any  pretence  of  making,  or  causing  or  procur- 

misdemeanor.    a  [^g  ^q  Jj^  made,  any  interest^  solicitation^  petition^  request,  r«- 

*^  commendation,  or  negociation,  in  or  about  or  in  anywise  touch- 

*^  ing,  concerning,  or  relating  to,  any  nomination,  appointment, 

"  or  deputation  to,  or  resignation  of,  any  such. office,  commission, 

*^  place,  or  employment,  as  aforesaid,  or  under  any  pretence  for 

*'  using  or  having  used  any  interest,  solicitation,  petition,  request, 

'*  recommendation,  or  negociation,  in  or  about  any  such  nomina- 

"  tif)n,  appointment,  deputation,  or  resignation,  or  for  the  ob- 

"  taining  or  having  obtained  the  consent  or  consents,  or  voice  or 

"  voices,  of  any  person  or  persons  as  aforesaid  to  such  nomina- 

tering  into,  or  beinjj  a  parly  to  any  p1:)ynicnt  under  the  crown,  or  the  East 

corrupt  bargain  or  contract,  for  the  India  Compiny,  by  any  British  subject 

givinjr  up  or  obtaining;,  or  in  any  other  there  resident,  should  be  deemed  « 

manner  touching  or  concerning  the  nii^dciucanor. 
trubt  aud  duty  of  any  oflice  or  em- 
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^*  tion,  appointment,  deputation,  or  resignation ;  and  also  if  any 
**  person  or  persons  shall  give  or  pay,  or  cause  or  procure  to  be 
"  given  or  paid,  any  money,  fee,  gratuity,  loan  of  money,  reward 
"  or  profit,  or  make,  or  cause,  or  procure  to  be  made,  any  pro- 
^'  mise,  agreement,  covenant,  contract,  bond,  or  assurance,  or  by 
**  any  way,  means,  or  device,  contract  or  agree,  or  give  or  pay, 
**  or  cause  or  procure  to  be  given  oi*  paid,  any  money,  fee,  gra- 
"  tuity,  loan  of  money,  reward,  or  profit,  for  any  solicitation, 
"  petition,  request,  recommendation,  or  negociation  M'hatever, 
^^  made  or  to  be  made,  that  shall  in  anywise  touch,  concern,  or 
^^  relate  to  any  nomination,  appointment,  or  deputation  to,  or 
*^  resignation  of,  any  such  office,  commission,  place,  or  employ- 
'^  ment  as  aforesaid,  or  for  the  obtaining  or  having  obtained,  di- 
rectly or  indirectly,  the  consent  or  consents,  or  voice  or  voices, 
of  any  person  or  persons  as  aforesaid,  to  any  such  nomination, 
appointment,  deputation,  or  resignation  3  and  also  if  any  per- 
son or  persons  ^hali,  for  or  in  expectation  of  gain,  fee,  gratuity, 
**  loan  of  money,  reward,  or  profit,  solicit,'  recommend,  or  nego- 
'^  ciate,  in  any  manner,  for  any  person  or  persons,  in  any  matter 
'^  that  shall  in  anywise  touch,  concern,  or  relate  to,  any  such 
'^  nomination,  appointment,  deputation,  or  resignation  aforesaid, 
**  or  for  the  obtaining,  directly  or  indirectly,  the  consent  or  con- 
•'  sents,  or  voice  or  voices,  of  any  person  or  persons  to  any  such 
**  nomination,  appointment,  or  deputation,  or  resignation  afore- 
•*  said,  then  and  in  every  such  case  every  such  person,  and  also 
*'  every  person  who  shall  wilfully  and  knowingly  aid,  abet,  or 
^'  assist,  such  person  therein,  shall  be  deemed  and  adjudged 
**  guilty  of  a  misdemeanor." 

By  the  fifth  section  of  the  act,  if  any  person  shall  open  or  keep  49  0. 3.  c.  126. 
any  house  or  place  for  the  soliciting  or  nejgociating  any  business  J[iii'pi^eTor* 
relating  to  vacancies  in  offices,  &c.  in  or  under  any  public  depart-  business  relat- 
ment,  or  to  the  sale  or  purchase  of  such  offices,  or  appointment  to  »"?  to  such 
them,  or  resignation,  transfer,  or  exchange  of  them,  such  offender,  fi^a^^a^mbde- 
and  every  person  aiding  or  assisting  therein,  is  guilty  of  a  misde-  meanor. 
meanor.    And  by  the  sixth  section  any  person  advertising  any  50/.  penalty  on 
office,  place,  &c.  or  the  name  of  any  person  as  broker,  &c.  or  advertising, 
printing  any  advertisement  or  proposal  for  such  purposes,  is  liable     ^' 
to  a  penalty  of  60/. 

There  are,  however,  several  exceptions  from  the  provisions  of  Exceptions 
this  i^atute.    It  does  not  extend  to  commissions  or  appointments  f*^™  *J*"  "J*." 

•     xT_     u      J     r         ^#  •      u'     TVJ^  •     r  »  *"*«  ^^  certain 

in  the  baud  of  gentlemen  pe7isionerSy  or  m  his  JViajesty  s  yeoman  offices,  and  al- 
guard,  or  in  the  Marshalsea,  or  the  Court  of  the  King's  Palace  at  •?  of  commis- 
Westminster ;  or  to  purchases  and  exchanges  of  commissions  in  Jji^j^gty»g'* 
his  Majesty's  forces,  at  the  regulated  prices;  or  to  any  thing  forces  at  the 
done  in  relation  thereto  by  authorised  regimental  agents  not  ad-  prices  regiilat- 
vertiaing  and  not  receiving  money,  &c.  in  that  behalf,  {d)     But  mentJ^cnts. 
officers  receiving  or  paying,  or  agreeing  to  pay,  more  than  the 
regulated  prices,  or  paying  agents  for  negociatiug,  on  conviction 
by  a  court   martial,    are   to  forfeit  tlieir  commissions,   and  be 
•cashiered,  (e) 

<</)  49  Geo.  3.  c,  126.  s.  7. ;  nnd  the    in  thebaUle-axe  guards  in  Ireland, 
53  Geo.  3.  c.  64.  cxciepls  purchases,  &c.        (c)  49  Geo.  3.  c.  1 26.  s.  8.     And  ^he 
of  any  comuiissions  or  appo'mtmcDts    C(>muiibsi(»uis  to  be  sold;  and  half  iho 
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But  persons  And  it  is  provided  also^  that  every  person  who  shall  sell  hif 

miuions^for  Commission  in  his  Majesty's  forces,  and  not  continue  to  hold  any 
more  than  the  commission,  and  shall  upon  or  in  relation  to  such  sale  receive, 
regulated  directly  or  indirectly,  any  money,  &c.  beyond  the  regulated  price 
miUty'oTmb-  ^^  ^^  commission  sold,  and  every  person  who  shall  aid  or  assist 
demeanor.  such  person  therein,  shall  be  guilty  of  a  misdemeanor. 
Further  ex-  This  act  contains  further  exceptions ;  and  provides,  that  it  shall 

ceptions  as  to    not  extend  to  any  ofSice  excepted  from  the  6  and  6Edw.  6.  c.  16, 
ed  from^and    ^^  ^  ^^7  ^^^^  which  was  legally  saleable  before  the  passing  of 
6  Edw.  6.  c.      this  act,  and  in  the  gift  of  any  person  by  virtue  of  any  office  of 
^ffi  "1  "aU*    which  such  person  is  or  shall  be  possessed  under  any  patent  or 
saleabl&f    ^    appointment  for  his  life ;  or  to  render  invalid^  or  in  any  manner  to 
affect,  any  promise,  covenant,  trust,  &c.  entered  into  or  declared 
before  the  passing  of  this  act>  and  which  then  was  valid  in  law  or 
equity.  (/) 
Deputations.         With  respect  to  deputations  to  offices,  it  is  enacted,  that  the  act 
^^i^?*  ^'        ®^^  ^^^  extend  to  prevent  or  make  void  any  deputation  to  any 

office,  in  any  case  in  which  it  is  lawful  to  appoint  a  deputy,  or  any 
agreement,  &c.  lavrfully  made  in  respect  of  any  allowance  or  pay- 
ment to  such  principal  or  deputy  respectively,  out  of  the  fees  or 
profits  of  such  office,  (g) 
Annual  pay-         Annual  reservations,  charges,  or  payments,  out  of  fees  or  pro- 
mentsout  of     £[|;g  Qf  any  office,  to  any  person  who  shall  have  held  such  office,  in 
pen^ormeiv  ^^7  commission,  or  appomtment  of  any  person  succeeding  to  such 
ly  holding  the  office,  and  agreements,  &c.  for  securing  such  reservations,  charges, 
^^^  or  payments,  are  also  excepted :  provided  that  the  amount  of  the 

reservations,  &c.  and  the  circumstances  and  reasons  under  which 
they  shall  have  been  permitted,  shall  be  stated  in  the  commission 
or  instrument  of  appointment  of  the  successor.  (A) 
Rlfht  of  ap-  The  statute  contams  an  enactment,  that  when  the  right,  estate, 
Mil^'forfeited  ^^  iiiterest,  of  any  person  shall  be  forfeited  under  anv  of  its  provi- 
vestofai  the  sions.  Or  the  provisions  of  the  5  and  6  Edw.  6.  c«  lo.  the  right  of 
king.  such  appointment  shall  vest  in  and  belong  to  the  king,  (t) 

Trial  of  Qffences  against  this  act,  or  the  5  and  6  Edw.  6.  c.  16.  by  any 

commHted       governor,  lieutenant-governor,  or  person  having  the  chief  command, 
abiwui.  civil  or  military,  in  his  Majesty's  dominions,  colonies,  or  planta- 

tions, or  his  secretary,  may  be  prosecuted  and  determined  in  the 
Court  of  King's  Bench  at  ^estminsterj  in  the  same  manner  as  any 
crime,  &c.  committed  by  any  person  holding  a  public  employment 
abroad  may  be  prosecuted  under  the  provisions  of  the  42  Geo.  3. 
c.  85.  (A) 
Punishment  of  It  is  enacted  also,  that  any  person  who  shall  commit  in  Scotland 
lats^k^^  any  misdemeanor  against  this  act  shall  be  liable  to  be  punished  by 
fine  and  imprisonment,  or  by  the  one  or  the  other  of  such  punish- 
ments, as  the  judge  or  judges,  before  whom  the  offender  shall  be 
committed,  may  direct.  (/) 

produce,  not  exceeding  500/.,to  be  paid  contains  an  exception  as  to  the  mas* 

to  the  informer,  and  the  remainder  to  ters,  six  clerks,  and  examiners,  of  Iho 

go  to  the  king.  chancery  in  Ireland^  ti II  after  the  death, 

if)  Id,  S.  9.  &c.  of  the  present  possessors. 

^)  40  Geo.  S.  c.  126.  s.  10.  And  see  (i)  Id.  S.  8. 

mnte,  151.  {k)  id.S.  14. 

(A)  Id.  S.  II.    The  twelfth  eection  (0  49  Geo.  S.  c.  186.  s.  13. 
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By  the  49  Geo.  3.  c.  118.  8.  3.  if  any  person  give  or  promise  any  49  Geo.  3. 
office,  place,  or  emplojrment,  upon  any  express  contract  or  agree*  Giving  ai^ 
ment  to  procure,  or  endeavour  to  procure,  the  return  of  any  person  office,  &c. 
to  serve  in  Parliament,  the  person  returned  shall  vacate  his  seat,  ''^r  election 
and  be  incapacitated  to  serve  during  that  Parliament  for  the  same  P'^T***'*"' 
place  3  and  the  person  receiving  the  office,  &c.  shall  forfeit*  it,  be 
incapacitated  for  holding  it,  and  shall  forfeit  500/. :  and  any  person 
holding  any  office  under  his  Majesty,  who  shall  give  such  office, 
appointment,  or  place,  upon  any  such  express  contract  or  agree- 
ment,  shall  forfeit  the  sum  of  1000/.  (m) 

(m)  See  this  act  more  at  length  lo  the  subsequent  Chapter  on  Bribery^  p. 
159, 160. 
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CHAPTER  THE  SIXTEENTH. 


OF  BRIBERY. 


Cases  of 
bribery. 


Attempts  to 
bribe. 


Bribery  is  the  receiving  or  offering  any  undue  reward  by  or  to 
any  person  whatsoever,  whose  ordinary  profession  or  business 
relates  to  the  administration  of  public  justice,  in  order  to  influence 
his  behaviour  in  office,  and  incline  him  to  act  contrary  to  the  known 
rules  of  honesty  and  integrity,  (a)  And  it  seems  that  this  offence 
will  be  committed  by  any  person  in  an  official  situation,  who  yhall 
corruptly  use  the  power  or  interest  of  his  place  for  rewards  or  pro- 
mises :  as  in  the  case  of  one  who  was  clerk  to  the  agent  for  French 
prisoners  of  war,  and  indicted  for  taking  bribes  in  order  to  procure 
the  exchange  of  some  of  them  out  of  their  turn,  {b)  And  bribery 
sometimes  signifies  the  taking  or  giving  of  a  reward  for  offices  of  a. 
public  nature,  (c)  Corrupt  and  illegal  practices  in  giving  rewards 
or  making  promises,  in  order  to  procure  votes  in  the  elections  of 
members  to  serve  in  Parliament,  are  also  denominated  bribery,  and 
punishable  by  common  law,  and  by  statute,  {d)  And  the  attempt 
to  influence  persons  serving  as  jurymen  corruptly  to  one  side,  by 
gifts  or  promises,  (which,  with  other  practices  tending  to  influence 
a  jury,  will  be  considered  in  treating  of  the  crime  called  em- 
hracertfy  (e)  may  be  mentioned  as  a  species  of  bribery. 

The  law  abhors  the  least  tendency  to  corruption ;  and  upon  the 
principle  which  has  been  already  mentioned,  of  an  attempt  to  com- 
mit even  a  misdemeanor,  being  itself  a  misdemeanor,  (/)  attempts 
to  hibe,  though  unsuccessful,  have  in  several  cases  been  held  to 
be  criminal.  Thus  it  is  laid  down  generally,  that  if  a  party  offers  a 
bribe  to  a  judge  meaning  to  corrupt  him  in  a  case  depending  before 
him,  and  the  Judge  takes  it  not ;  yet  thi»  is  an  offence  punishable 
•  by  law  in  the  party  that  offers  it.  (g)  And  it  has  been  held  to  be 
a  misdemeanor  to  attempt  to  bribe  a  cabinet  minister,  and  a  mem- 
ber of  the  privy  council,  to  give  the  defendant  an  office  in  the 
colonies,  (h)     And  an  information  was  granted  against  a  man  for 


(a)  3  Inst.  149.  1  Hawk.  P.  C.  c.  67. 
s.  2.     4  Blac.  Coin.  1S9. 

(b)  Rex  r.  Beale,  E.  T.  38  Geo.  3. 
cited  in  Hex  v,  Gibbs,  1  East.  K.  183. 
and  see  Rex  v,  Vaughan,  4  Burr.  2494, 
anle^  148,149. 

(c)  1  Hawk.  P.  C.  c.  67.  s.  3.  As  to 
this  species  of  bribery,  ace  the  {i re- 
ceding; Chapter. 

(d)  Rex  i\  rill  and  auolIuT,  :$  Burr. 


1338.    8  Geo.  8.  c.  24.    49  Geo.  3.  c. 

118. 

(e)  Post,  Chap.  xxi. 

(f)  Jnle,  Book  I.  Chap.  iii.  p.  45. 
ig)  3  Inst.  147.     Rex  r.  Vaughan, 

4  Burr.  2500.   Jntr,  148. 

(h)  Vaughan's  case,  4  Burr.  2494. 
ante  J 148,  and  see  Hex  v.  Pollnian  aud 
others,  2  Canipb.  229. 
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promising  money  to  a  member  of  a  corporation,  to  induce  him  to 
vote  for  the  election  of  a  mayor,  (t)  An  information  also  appears 
to  have  been  exhibited  against  a  person  for  attempting  by  bribery 
to  influence  a  juryman  in  giving  his  verdict,  (/r) 

The  statutes  relating  to  the  customs  and  excise  impose  penalties,  ^  ^^^'  ^- 
as  well  upon  officers  taking  bribes  us  upon  those  who  offer  them  officere^tak- 
The  6  Geo.  4.  c.  108.  s.  35.  enacts,  that  if  any  officer  of  the  cus-  iog  bribes  not 
toms,  army,  navy,  or  marines,  duly  authorized,  and  on  full  pay,  ***  do  their 
or  any  other  person  employed  by  the  commissioners  of  customs,  tio/tothe*" 
shall  make  any  collusive  seizure,  or  shall  deliver  up,  or  agree  to  customs  and 
deliver  up,  or  not  to  seize  any  vessel  or  boat,  or  any  goods  liable  «*c'"«»  «°d 
to  forfeiture,  or  shall  take  any  bribe,  gratuity,  recompence,  or  in^  bribes  to 
reward,  for  the  neglect  or  non-performance  of  his  duty,  such  officers  to 
officer,  &c.  shall  forfeit  500/.   and  be  incapable  of  serving  his  [Juflf^i^Jbie' 
Majesty  in  any  office  whatever,  civil  or  military :  and  every  person  to  pe'naltiei. 
who  shall  give,  or  ofier,  or  promise  to  give,  any  bribe,  recompence, 
or  reward  to,  or  make  any  collusive  agreement  with,  any  such 
officer  as  aforesaid,  to  induce  him  in  any  way  to  neglect  his  duty, 
or  to  do,  conceal,  or  connive  at  any  act,  whereby  any  of  the  pro- 
visions of  any  act  of  Parliament  may  be  evaded,  shall  (whether 
the  offer  be  accepted  or  performed  or  not,)  forfeit  five  hundred 
pounds.  (/) 

Bribery  at  elections  for  members  of  parliament  was  always  a  Bribery  at 
crime  at  common  law,  and  consequently  punishable  by  indictment  elections  for 
or  information  :(m)  but  in  order  to  enforce  the  common  law,  and  parliament. 
because  it  had  not  been  found  sufficient  to  prevent  the  evil,  con- 
siderable penalties  have  been  imposed  upon  this  offence  by  differ- 
ent statutes. 

The  7  &  8  W.  3.  c.  7.  s.  4.  enacts,  that  all  contracts,  promises,  7  A  8  W.  3.  c. 
bonds,  and  securities  to  procure  any  return  of  any  member  to  l^^^  &c?to 
serve  in  parliament,  or  any  thing  relatmg  thereunto,  shall  be  void;  procure  elec- 
and  that  whoever  makes  or  gives  such  contract,  security,  promise,  tio"  ^oW*  ^ 
or  bond,  or  any  gift  or  reward,  to  procure  a  false  or  double  return,  [^r°bc,^to  " 
shall  forfeit  three  hundred  pounds,  (n)  forfeit  300i: 

The  statute  2  Geo.  2.  c.  24.  s.  7-  enacts,  "that  if  any  person  2  Geo. 2.  c.24. 
"  who  shall  have,  or  claim  to  have,  any  right  to  vote  in  any  elec-  *•  7.   Persona 
"  tion  of  any  member  to  serve  in  parliament,  shall  ask,  receive,  &c.*fjr  voSS' 
*^  or  take  any  money  or  other  reward,  by  way  of  gift,  loan,  or  or  forbearing 
*'  other  device,  or  agree  or  contract  for  any  money,  gift,  office,  ^  ^'o*^*  *^* 
*'  employment,  or  other  reward  whatsoever,  to  give  his  vote,  or  OTringoSera 

to  refuse  or  forbear  to  give  his  vote  in  any  such  election ;  or  if  toyote,orfor- 

any  person  by  himself  or  any  person  employed  by  him,  shall  by  ^^  ^  T2^ 

any  gift  or  reward,  or  by  any  promise,  agreement,  or  security,  forfeit  Iooa  ^* 


*^  for  any  gift  or  reward,  corrupt  or  procure  any  person  or  per-  and  are  dii 
**  sons  to  give  his  or  their  vote  or  votes,  or  to  forbear  to  give  his  *^^^  ^  ^' 

(4  Plympton's  case,  2  Ld.   Raym.        {n)  One-third  to  the  king,  one-third 

1377.  to  the  poor  of  the  place  concerned, 

{k)  Young's  case,  cited  in  Rex  v.  and  one-third  to  the  informer,  with 

Htggins,  i  East.  R.  14.  and  16.  his  costs,  to  be  recovered  by  action  or 

(/}  And  see  also  A  Geo.  4.  c.  106.  s.  information.    But  if  it  appears  to  be 

99,  a  void  election,  an  artion  for  this  pe- 

(flt)  Rex  v.Pittand  another,  S  Burr,  naltv  is  not  maintainable.     I  Hawk. 

13S5.  by  Lord  Mansfield,  C.  J.  P.  C.  c.  67.  s.  8.  in  the  margin. 
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tioQ,  and  to 
hold  any  office 
or  franchise. 
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£boojl  IV 


2  6. 2.  c.  24. 
8.8.  Offenden 
discovering 
others  in  12 
months  after 
the  election 
in4eiiinified. 


Prosecutions 
must  be  with- 
in two  years. 


This  statute 
does  not  t^e 
awjiy  the  com- 
mon law 
crime.    But 
the  Conrt  of 
King's  Bench 
will  rarely 
proceed  by 
ui/ofmptioiu 


^^  or  their  vote  or  votes  in  any  such  electioiij(a)  such  person  so 
^^  offending  in  any  of  the  cases  aforesaid,  shadl,  for  every  such 
^^  offence  forfeit  five  hundred  pounds."  And  further,  that  such 
offender,  after  judgment  agaiost  him  in  any  action,  or  informa- 
tion, or  summary  action  or  prosecution,  or  being  otherwise  law- 
fully convicted  thereof,  shall  for  ever  be  disabled  to  vote  in  any 
election  of  any  member  to  parliament,  and  to  hold  any  office  or 
franchise,  as  if  such  person  was  naturally  dead. 

The  eighth  section  enacts,  ^^  that  if  any  person  offending  against 
^^  the  act  shall,  within  the  space  of  twelve  months  next  mer  such 
^^  election,  discover  any  other  person  or  persons  offending  aninst 
'^  this  act,  so  that  such  person  or  persona  so  dkcovered  oe  tneres 
'*  upon  convicted,  such  person  so  discovering,  and  not  having 
'^  been  before  that  time  convicted  of  any  offence  against  this  act^ 
^^  shall  be  indemnified  and  discharged  from  all  penalties  and  dia- 
^'  abilities  which  he  shall  then  have  incurred  by  any  offence  against 
^^  this  act."  The  eleventh  section  provides  that  no  person  shall 
be  {iaide  to  any  incapacity,  disability^  forfeiture,  or  penalty,  unless 
a  prosecution  be  comn^nced  within  two  years  iSter  the  incapacity^i 
&c.  shall  be  incurred,  or^  in  case  of  a  prosecution,  the  same  be 
cf^nried  on  witiliout  wilful  delay. 

It  has  been  holden  that,  notwithstanding  this  statute,  bribery 
in  elections  of  members  to  serve  in  parliament  still  remains  a 
crime  at  common  law ;  that  the  Legislature  never  meant  to  take 
away  the  commoA  law  crime,  but  to  add  a  penal  action ;  and  that 
this  appears  by  the  words  in  the  statute, — ^'  or  being  otherwise 
lawfully  convicted  thereof."  (o)  And  a  conviction  upon  an  in- 
formation granted  by  the  Court  of  King^s  Bench  is  just  the  same 
m  if  the  party  had  been  con?icted  upon  an  indictment,  (jp)  But 
^  the  on&skiet  will  be  equally  liable  to  the  penalties  of  the  sta- 
tute, (9)  that  court  will  not  interpose  by  information  until  the  two 
vearp.fu^e  expuced^  in  ordinary  cases ;  though  there  may  pNOSsiUy 
1^  particular  cases,  founded  on  parti(hilar  reasons,  where  it  may 
be  right  to  grant  informations  before  the  es^piration  of  the  tim^ 
lin^ited  for  commi^pcing  the  prosecution  on  tne  statute,  (r)  And 
19  pQe  case,  whfitp  the  defendant  had  been  convicted  of  bribery, 
wd  ^  tiiQe  for  bringing  the  penal  action  was  not  expired,  tw 
wurt  permitted  hipi  to  ^ter  iapo  a  recognizance  t/o  Uppear  at  the 
ea^iration  of  that  time,  [s) 


(a)  An  action  will  lie  though  ths 
party  bribed  docs  not  vole  according 
Ip  We  bribe.  Tulaton  «.  Korion*  1 
SlacR.  an.  aii4:OnQe,,9Mk  note. 

(«)  4^  ex  o.Piit  aiMl  anqther,  3  Bn^rr. 
\»$5.  S.  C.  1  Blac.  R.  380. 

(p)  Rex  V.  Pitt  and  another,  SBurr. 
4S99. 

(q)  Coombe  v.  Pitt,  1  Blac.  R.  594. 

(r)  Rex  v.Pitt&another,SBurr.lS40. 

(#)  Rex  V.  Hejdon,  S  Burr.  1369. 
But  where  that  time  had  expired,  the 
Court  held  that  the  circumstance  of 
the  witness,  by  whose  evidence  the 
defendant  wi|s  convicted  of  bribery, 


beings  under  prosecution  for  peijnnr, 
was  no  ground  for  postponing  the 
judgnaeot  Rex  v.  fiiaydoo,  3  Barr. 
1^67.  B.  C.  1  Bla^.  .|L..4a4.  And  the 
Court  refused  ip  stay  judgment  upoo 
the  pottea  where  they  were  roovea  tp 
do  so  on  the  rround  that  the  defendant 
had  made  a  discovery  of  another  per- 
son offending  a|^inst  the  statute,  who 
had  been  convicted  on  his  fthe  de* 
fendanfs)  evidence.  Pugh  v.  turgea- 
ven,  3  Wils.  35.  And  see  the  cases 
collected  in  1  Hawk.  P.  C.  c.  67.  s.  1<|. 
aote  (4)  where  see  also  as  to  the  Court 
of  King^s  Bea9hgra)iUng  a  a^  tfial. 
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Where  a  friend  of  tbe  candidate  gave  an  elector  five  guineas  to  CoBBtructioo 
vote,  and  took  from  him  a  note  for  Siat  sum,  but  at  the  same  time  ^  ^^  »t^wt«- 
gave  a  counter  note  to  deliver  up  the  first  note  when  the  elector 
had  voted^  it  was  held  to  be  an  absolute  gift  and  bribery  within 
the  act,  although  the  elector  voted  for  the  opposite  party.  (/)  And 
laying  a  wager  with  the  voter  that  he  does  not  vote  for  a  particu* 
lar  candidate  is  also  bribery  within  the  act.  (u)  In  an  action  upon 
this  statute  it  has  been  held,  that,  before  tlie  time  of  election,  any 
one  is  a  candidate  for  whom  a  vote  is  asked ;  and  that  it  is  not 
competent  to  the  defendant  to  dispute  a  man's  right  of  voting 
when  he  has  asked  him  for  his  vote ;  it  being  immaterial  whether  the 
voter  bribed  had  a  right  to  vote  or  not,  if  he  claimed  to  have  such 
right,  (ur)  It  seems  that  a  declaration  upon  thi^  statute  must 
state  what  the  bribe  was,  and  specify  that  the  defendant  took 
money  or  some  other  particular  species  of  reward ;  and  where  it 
stated  generally  ^^that  the  defendant  did  receive  a  gift  or  reward," 
in  the  disjunctive,  it  was  held  bad,  and  that  the  defect  might  be 
taken  advantage  of  in  arrest  of  judgment,  the  charge  being  of  a 
criminal  nature,  (x) 

As  to  the  person  who  shall  be  considered  as  sl  discoverer  within  Who  shall  be 
the  eighth  section  of  the  statute,  so  as  to  be  indemnified  from  ^^^^^^jj^ 
its  penalties,  it  has  been  decided  that  the  circumstance  of  a  party  the  e^ 


having  been,  within  the  limited  time^  a  plaintiff  in  an  action  on  •ettkaaotthe 

the  statute,  and  having  prosecuted  it  to  judgment,  does  not  psove  ^^^^^^^ 

him  to  have  been  the  first  discoverer.    Lord  Mansfield,  C.  J .  ob*  indenmifie^. 

served,  that  the  Court  had  not  said,  nor  would  say,  that  a  plaintiff 

cannot  be  the  discoverer ;  but  that  the  act  does  not  make  him  so, 

or  consider  him  as  the  discoverer ;  and  that  as  the  plaintiff  could 

not  be  the  witness  himself  in  tbe  action,  some  other  person  must 

have  been  the  witness;  it  was  not  therefore  to  be  presumed^ 

without  any  evidence  of  it,  that  the  plaintiff  in  the  action  was  the 

irst  discoverer.  (^)    And  where  one  person  procured  another  to 

make  an  affidavit  of  fa;ets  amounting  to  bribery,  and  then  prose« 

cuted  a  tiurd  person  .upon  those  facts  to  conviction  and  judgment| 

it  was  held  that  the  perwm  making  tbe  affidavit  was  tbe  disco* 

verer.(«)      With  respeet  to  what   shall   be   deemed  acont/ic^* 

Htm  within  this  section,  it  has  been  tfaeld  that  a  vevdict  will 

not  be  sufficient,  and  that   tibere   oMist  be  a  jutonent;  .but 

that  when  the  judgment  is  obtained  it  ^wi]l  relate,  for  the  pur-« 

pose  of  tbe  ]|idemnity,to  the  time  when  the  discovery  was  first 

made,  (a) 

A  recent  statute,  4&Geo.  3.  e.  118.  reciting  that  th^  jpving  49  Geo.  3. 
madey,  &c.  in  order  to  procure  the  lelum  of  a  member  to  Parlia*  impoaeTiM^ 
ment>  if  not  given  to  or  for  the  use  of  some  person  havipg  a  rights  naitieg  on  per- 

(0  Sulston  9.  Norton,  9  Burr.  1S93.  illegal. 
1  Blsc.  Rep.  317.  (w)  Combe  «.  Pitt,  1  Blac.  R.  6S3. 

(s)  1  Hawk.  P.  C.  c.  67.  s.  10.  note        (x)  Davy  t*.  Baker,  6  Burr.  «471. 
(4),  citing  Lloft  558.  and  referring  also        (y)  Curgenven  v.  Gaming,  4  Bnrr. 

to  Allen  V,  Hearne,  1  T.  R.  56.  where  S504. 

a  wager  between  two  voters,  with  re-        (z)  Siblj  v.  Cuming,  4  Burr.  9464. 
spect  lo  tbe  erent  of  an  election,  laid        (a)  Sutton  v.  Bishop,  1  Blac.  R, 

Inefore  tbe  poll  began,  was  held  to  be  665.  ^ 
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sons  giving  or   or  claiming  to  have  a  rie^ht,  to  act  as  returning  oflScer,  or  to  vote 
nT/Xf  to*""    at  the  election,  is  not  bribery  within  the  former  statute,  (2  Geo.  2. 
procure  the      c.  24.)  enacts,  that  if  any  person  shall  give,  or  cause  to  be  given, 
electwnofa     directly  or  indirectly,  or  promise,  or  agree  to  giv6,  any  money, 
ParUament,      P^9  ^^  reward,  upon  any  engagement  or  agreement  that  the  per- 
thoagh  such      SOU  to  whom,  to  whosc  usc,  or  on  whose  behalf,  such  gift  or  pro- 
money,  Ac.       ^jigg  gi^^u  be  made,  shall  by  himself,  or  by  any  other  at  his  request 
to  voteSy^"     or  command,  procure,  or  endeavour  to  procure,  the  return  of  any 
person  to  Parliament  for  any  place,  he  shall,  if  not  returned  him- 
self to  Parliament  for  such  place,  for  every  such  gift  or  promise 
forfeit  one  thousand  pounds ;  and  if  returned,  and  having  given,  or 
promised  to  give,  or  knowing  of  and  consenting  to  such  gifts  or 
promises,  shall  be  disabled  and  incapacitated  to  serve  in  that  Par- 
liament for  such  place,  and  shall  be  as  if  he  had  never  been  re- 
turned or  elected  a  member  of  Parliament.     And  it  enacts  also, 
ths^t  any  person  who  shall  receive  or  accept  of  by  himself,  or  by 
any  other,  to  his  use  or  on  his  behalf,  any  such  money,  gift, 
or  reward,  or   any  promise   upon  any  such  engagement,   con- 
tract, or  agreement,  shall  forfeit  the  value  and  amount  of  such 
money,  gift,  or  reward,  over  and  above  the  sum  of  five  hundred 
pounds,  {b) 
49  Geo.  3.  The  third  section  of  this  statute  enacts,  that  if  any  person 

c.  118. 8.3.       gjijiii  by  himself,  or  by  any  other,  give  or  procure  to  be  given, 

imposes  penal"  •         *  •  .       i  •  <*»  i 

ties  upon  per-   Or  promise  to  give  or  procure  to  be  given,  any  omce,  place, 
sonsgiying       or  employment,  upon  any  express  contract   or  agreement  that 
office8**&c*V  ^^  person  to  whom,  or  to  whose  use,  or  on  whose  behalf,  such 
way  of  bribes    gift  or  promise  shall  be  made,  shall  by  himself,  or  by  any  other  at 
to  procure  the  hig  request  or  command,  procure,  or  endeavour  to  procure,  the 
members  to      return  of  any  person  to  Parliament  for  any  place,  such  person  so 
Faiiiament.      returned,  and  so  having  given  or  procured  to  be  given,  or  so  pro- 
mised to  give  or  procure  to  be  given,  or  knowing  of  and  consent- 
ing to  such  gift  or  promise  upon  any  such  express  contract  or 
agreement,  shall  be  disabled  and  incapacitated  to  serve  in  that 
Parliament  for  such  place,  and  be  deemed  no  member  of  Parlia- 
ment, and  as  if  he  had  never  been  returned ;  and  any  person  who 
shall  receive  or  accept  of  by  himself  or  by  any  other,  to  his  use  or 
on  his  behalf,  any  such  office,  place,  or  employment,  upon  such 
express  contract  or  agreement,  shall  forfeit  such  office,  &c.  and  be 
incapacitated  for  holding  the  same,  and  shall  forfeit  five  hundred 
pounds.    And  it  further  enacts,  that  any  person  holding  any  office 
under  his  Majesty,  who  shall  give  such  office^  appointment,  or 
place,    upon   any   such  express    contract    or    agreement    that 
the  person  to  whom,  or  for  whose  use,  such  office,  &c.  shall 
have  t^en  given,  shall  so  procure,  or  endeavour  to  procure,  the 
return  of  any  person  to  Parliament,  shall  forfeit  one  thousand 
pounds. 
49  Geo.  3.  c.         The  fourth  section  of  the  statute  enacts,  that  no  person  shall 
118. s.  4.  limits  be  liable  to  any  forfeiture  or  penalty  imposed  by  the  act,  unless 
&c*to"tHro"''    some  prosecution,  action,  or  suit  for  the  offence  committed,  shall 

^7*"ff     "^  (ft)  S.  1 .     The  second  section  pro-    to  or  by  any  person,  for  any  legal  ex- 

the  offence.       vidfs  that  the  act  shall  not  extend  to    pense  bona  fde  incurred  at  or  con- 
any  money  paid,  or  agreed  to  be  paid,    cerning  any  election. 
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i>c  actually  and  legally  commenced  agfdnst  such  person  within  two 
jrears  next  after  ti^e  offence  committed,  and  unless  such  person 
shall  be  arrested,  summoned,  or  otherwise  served  with  the  writ  or 
process  within  the  same  space  of  time,  so  as  such  arrest,  summons, 
or  service,  shall  not  be  prevented  by  such  person  absconding  or 
withdrawing  out  of  the  jurisdiction  of  the  court ;  and  in  case  of 
any  prosecution,  suit,  or  process,  the  same  shall  be  proceeded  in 
and  carried  on  without  any  wilful  delay. 


VOL.  I. 
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CHAPTER  THE  SEVENTEENTH. 


OF   NBGLECTINO   OR   DELAYING   TO   DBLIVBR   BLBCTION   WRITS. 

53  Geo.  3.        The  statute  53  Geo.  3.  c.  89.  was  passed  for  the  puipose  of  effect- 
directs  the       ^^  ^^^  more  expeditious  and  regular  conveyance  of  writs  for  the 
conneiu         election  of  members  to  serve  in  Parliament.    It  enacts,  that  the 
^**-*^^  hlai  hS''  messenger,  or  pursuivant  of  the  great  seal,  or  his  deputy,  shall, 
forwarded  by    &fter  the  receipt  of  such  writs,  forthwith  carry  such  of  them  as  shall 
the  mesaenger  be  £rectecl  to  the  sheriffs  oilAmdon  or  Middlesex j  to  the  respective 
^^^*  *?**      officers  of  such  sheri£fs,  and  the  other  writs  to  the  general  post 
through  the      office  in  London,  and  there  deliver  them  to  the  postmaster  general 
poit  office.       for  the  time  being,  or  to  such  other  person  as  the  postmaster  shall 
depute  to  receive  the  same  (which  deputation  the  postmaster  is 
thereby  required  to  make),  who  on  receipt  thereof  shaU  give  an 
acknowledgment  in  writing,  expressing  therein  the  time  of  deli- 
very, and  shall  keep  a  duplicate  of  such  acknowledgment  signed  by 
the  parties  respectively  to  whom  and  by  whom  the  same  shall  be  so 
delivered ;  and  that  the  postmaster  or  his  deputy  shall  dispatch  all 
such  writs  free  of  postage  by  the  first  post  or  mall,  after  the  receipt 
thereof,  under  covers  directed  to  the  proper  officers,  to  whom  the 
said  writs  shall  be  respectively  directed,  accompanied  with  proper 
•    directions  to  the  postmaster  or  deputy  postmaster  of  the  place^  or 
nearest  to  the  place  where  such  officers  shall  hold  their  office,  re- 
quiring such  postmaster  or.  deputy  forthwith  to  carry  such  writs 
respectively  to  such  office,  and  to  deliver  them  there  to  the  officers 
to  whom  they  shall  be  respectively  directed,  or  their  deputies,  who 
are  required  to  ^ve  to  such  postmaster  or  deputy  a  memorandum 
in  writing,  acknowledging  the  receipt  of  every  such  writ,  and  set- 
ting forth  the  day  and  the  hour  the  same  was  delivered  by  such 
postmaster  or  deputy,  which  memorandum  shall  also  be  si^ed  by 
such  postmaster  or  deputy,  who  are  required  to  transmit  the  same 
by  the  first  or  second  post  afterwards  to  the  postmaster  general  or 
his  deputy  at  the  general  post  office  in  Ixnukm,  who  are  required 
to  make  an  entry  thereof  in  a  proper  book  for  that  purpose,  and  to 
file  the  memorandum  along  with  the  duplicate  of  the  said  acknow- 
ledgment, signed  by  the  messenger,  to  the  intent  that  the  same 
may  be  inspected  or  produced  upon  aU  proper  occasions  by  any 
person  interested  in  such  elections,  {a) 
53  Geo.  3.  c.         The  statute,  after  directing  that  all  persons  to  whom  the  wriita 
89. 1.2  Md  3.    for  the  election  of  members  to  parliament  ought  to  be  and  are 

(a)  53  Geo.  S.  c.  89.  5.  1. 
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usually  directed^  shall,  within  a  month,  send  to  the  postmasters  Persons  to 
general  an  account  of  the  places  where  they  shall  hold  their  offices,  ^i^,^"^^ 
and  so  from  time  to  time,  as  often  as  such  places  shall  be  changed ;  usually  di- 
and  of  the  post  town  nearest  to  such  offices ;  or  in  case  any  such  rected  must 
office  shall  be  in  London,  tFestminster,  or  SouthwarJcy  or  within  Jou^n^ft^e 
five  mUes  thereof,  shall  send  such  account  to  the  messenger  of  the  places  of  their 
great  seal ;  {b) .  proceeds  to  enact,  that  after  the  death  of  the  then  offices. 
messenger  of  the  great  seal  the  allowances  of  mileage  shall  cease,  s.  4  and  5. 
except  an  allowance  of  two  guitieas  on  each  writ  for  the  election  of  JJher  fws  abo- 
a  member  on  any  vacancy,  and  of  fifty  pounds  on  the  calling  of  a  luhed,  except. 
new  Parliament,  (c)     And  it  further  enacts,  that  whereas  the  mes-  ^^^  guineas 
senger  of  the  great  seal  and  his  deputy  have  from  time  to  time  ^/so*?^^!' 
received  certain  other  fees  for  the  conveyance  and  upon  the  deli-  new  Parlia- 
very  of  these  writs,  such  fees  shall  cease  from  the  passing  of  the  ^^^^' 
act ;  and  that  neither  the  messenger  nor  his  deputy,  nor  any  other 
person,  shall  receive  or  take  any  fee,  reward,  or  gratuity  whatso- 
ever, for  the  conveyance  or  delivery  of  any  such  writ,  (rf) 

The  sixth  section  of  the  statute  then  enacts,  *^  that  every  person  53  Geo.  3.  c.  89. 
"  concerned  in  the  transmitting  or  delivery  of  any  such  writ  as  ^^ctiog  in"?o-^ 
*'  aforesaid  who  shall  wilfully  neglect  or  delay  to  deliver  or  trans-  lation  of  the 
"  mit  any  such  writ,  or  accept  any  fee,  or  do  any  other  matter  or  ^ctj^ilty  of  a 
**  thing  in  violation  of  this  act,  shall  be  guilty  of  a  misdemeanor,  °*"  cmeanor. 
^*  and  may  upon  any  conviction  upon  any  indictment  or  informa- 
^*  tion  in  his  Majesty's  Court  of  King's  Bench  be  fined  and  impri- 
'*  soned  at  the  discretion  of  the  Court  for  such  misdemeanor." 

Offences  committed  in  Scotland  may  be  punished  by  a  fine  or 
imprisonment,  as  the  Judge  before  whom  the  offender  shall  be 
tried  and  convicted  may  direct,  (e) 

(b)  3S  Geo.  S.  c.  89.  s.  8  and  S.  sen^r  ao  annual  allowance  for  his  life 

(e)  Id.  9. 4.  of  520/.  in  compensation  for  tliese  fees. 

(4  Id.  8.  5.    And  tbe  section  for-  {e)  Id.  s.  7. 
ther  proceeds  to  give  to  the  then  mes- 
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lOeo.4!c.li3.  Thb  statute  5  Geo.  4.  c.  113.  repeals  all  the  acts  and  enactments 
relating  to  the  slave  trade,  and  the  abolition  thereof,  and  the  export* 
ation  or  importation  of  slaves,  except  so  &r  as  they  have  repealed 
any  prior  acts  or  enactments,  or  may  have  been  acted  upon,  or 
may  be  expressly  confirmed  by  the  present  act.  It  then  enacts, 
that  it  shall  not  be  lawful  (except  in  such  special  cases  as  are 
thereinafter  mentioned)  to  deal  m  slaves,  or  to  remove,  import, 
ship,  tranship,  &c.  any  persons  as  slaves,  or  to  fit  out,  employ,  &c. 
any  vessels  in  order  to  accomplish  such  unlavrful  objects,  or  to  lend 
money.  &c.  or  to  become  guarantee,  &c.  for  agents  in  relation  to 
such  objects,  or  in  any  other  manner  to  engage,  directly  or  indi- 
rectly, merein,  as  a  partner,  agent,  or  otherwise ;  or  to  ship,  &c. 
any  money,  goods,  or  effects,  to  be  employed  in  accomplishing  any 
of  these  unlavrfiil  objects }  or  to  command,  or  embark  oii  board,  or 
contract  for  commanding,  or  embarking  on  board,  any  vessel^  &c. 
in  any  capacity,  knowing  that  such  vessel,  &c.  is  employed,  or  in- 
tended to  be  employed,  in  such  unlawful  objects ;  or  to  insure,  or 
contract  for  insuring,  any  slaves,  or  other  property,  employed,  or 
intended  to  be  employed,  in  accomplishing  any  of  these  unlawful 
objects,  (a)  Pecuniary  penalties  and  forfeitures  are  then  imposed 
upon  persons  offending,  by  engaging  in  such  unlawful  objects.  (A) 
Ajid  tne  statute  then  proceeds  to  subject  certain  offenders  to  punish- 
ments of  a  more  serious  nature. 
Sect. 9.  ^  The  ninth  section  enacts,  "that  if  any  subject  or  subjects  of  his 

Sara  on'the    *'  Majesty,  or  any  person  or  persons  residing,  or  being  within  any 
high  seas,  &c.   '^  of  the  dominions,  forts,  settlements,  factories,  or  territories,  now 
to  be  deemed    "  or  hereafter  belonging  to  his  Majesty,  or  being  in  his  Mmesty's 
Skdrobbciyl^*  "  occupation  br  possession,  or  under  the  government  of  the  United 
and  punishi^    "  Company  of  merchants  of  England  trying  to  the  East  Indies, 
with  death.       <f  shall,  except  in  such  cases  as  are  in  and  by  this  act  permitted, 
"  after  the  first  day  of  January,  one  thousand  eight  hundred  and 
"  twenty-five,  upon  the  high  seas,  or  in  any  haven,  river,  creek,  or 
^^  place,  where  the  admiral  has  jurisdiction,  knovidngly  and  wilfully 
"  carry  away,  convey,  or  remove,  or  aid  or  assist  in  carrying  away, 
'^  convejring  or  removing,  any  person  or  persons  as  a  slave  or 
'^  slaves,  or  for  the  purpose  of  his,  her,  or  their  being  imported^  or 

(a)  S.  9.  (p)  S.  S>  4,  5,  6,  7,  8. 
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brou^t  as  a  alave  or  tdaveB,  into  any  island,  colony,  country, 
teiritory,  or  place  whatsoever,  or  for  the  purpose  of  his,  her,  or 
^'  their  being  sold,  transferred,  used,  or  dealt  with,  as  a  slave  or 
**  slaves;  or  shall  after  the  said  first  day  of  January,  1825,  except  in 
^'  such  cases  as  are  in  and  by  this  act  permitted,  upon  the  high 
^'  seas,  or  within  the  jurisdiction  aforesaid,  knowingly  and  wilfully 
'*  ship,  embark,  (receive,  detain,  or  confine,  or  assist  in  shipping, 
^  embarking,  receiving,  detaining,  or  confining  on  board  any  ship, 
^  vessel,  or  boat,  any  person  or  persons,  for  the  purpose  of  hui, 
^^  lier,  or  their  being  carried  away,  convejred,  or  removed,  as  a 
'^  slave  or  slaves,  or  for  the  purpose  of  his,  her,  or  their  being 
^^  imported  or  brought,  as  a  slave  or  slaves,  into  any  island,  coiony, 
^<  country,  territory,  or  place  whatsoever,  or  for  the  purpose  of  his, 
*'  her,  or  their  being  sold,  transferred,  used,  or  dealt  with,  as  a 
'^  slave  or  slaves,  then,  and  in  every  such  case,  the  person  or  per- 
'^'sons  so  ofiendnig  shall  be  deemed  and  adjudged  guilty  of  piracy, 
^^  felony,  and  robbery,  and  being  convicted  thereof  shall  suffer 
^  death,  without  benefit  of  clergy,  and  loss  of  lands,  goods,  and 
^^  chattels,  as  pirates,  felons,  and  robbers  upon  the  seas,  ou^t  to 
^'  «uflfer/' 

The  10th  section  enacts,  ^^that  (except  in  such  special  cases  Sect.  10. 
'^  as  are  in  and  by  this  act  permitted,  or  otherwise  provided  for)  if  ^Sw^rlx- 
^  any  persons  shall  deal  or  trade  in,  purchase,  sell,  barter,  or  portin'^  or  im- 
'^  transfer,  or  contract  for  the  dealing,  or  trading  in,  purchase,  porting  them, 
**  fuie,  barter,  or  transfer,  of  slaves,  or  p^sons  intended  to  be  dealt  ^[emTorlrach 
^^  with  as  slaves,  or  shall,  otherwise  than  as  aforesaid,  darry  away  purposes,  or 
*^  or  remove,  or  contract  for  the  carrying  away  or  removing  of  embarldiig 
^  slaves,  or  other  persons^  as  or  in  order  to  their  being  dealt  with  2^^,^^or 
^'  as  slaves,  or  shall  import  or  bring,  or  contract  for  the,  importing  guaranteeiog 
^  or  bringing,  into  any  place  whatsoever,  slaves  or  other  persons,  slave  adven- 
<^  as  or  in  order  to  their  being  dealt  with  as  slaves ;  or  shaU,  other-  p"^'!^".^/^" 
^^  wise  than  as  aforesaid,  ship,  tranship,  embark,  receive,  detain,  or  &c.  to  be  k> 
^^  confine  on  boaild,  or  cdatract  for  the  shipping,  translupping,  employed,  or 
"  embarking,  receiving,  detaining,  or  confining  on  board  of  any  J^^^]^'^ 
^'  ship,  vessel,  or  boat,  slaves  or  other  persons,  for  the  purpose  of  ehips,  or  in«* 
"  their  being  carried  away  or  removed,  as  or  in  order  to  their  being  ^^  ■^*^® 
^  dealt  with  as  slaves,  or  shall  ship,  tranship,  embark,  receive,  for^j^^g  J^tru- 
^^  detain,  or  confine  on  board,  or  contract  for  the  shippuig,  tran-  meats  relating 
**  flhipping,  embarking,  receiving,  detaining,  or  confining  on  board  fothe  slave 
"  -of  any  ship,  vessel,  or  boat,  slaves,  or  other  persons,  for  the  pur-  fgj^y™  unlsh- 
*^  pose  of  their  being  imported,  or  brought  mto  any  place  what-  able  hj  trans- 
**  soever,  as  or  in  order  to  their  being  dealt  with  as  slaves ;  or  shall  porution,  &c. 
«  fit  OQjt,  man,  navigate,  equip,  dispatoh,  use,  employ,  let,  or  take 
^'  to  fraght,  or  on  mre,  or  contract  for  the  fitting  out,  manning, 
^^  navigating,  equipping,  dispatching,  using)  employing,  letting,  or 
'^  taking  to  freight,  or  on  hire,  any  ship,  vessel,  or  boat,  in  order 
^'  to  accomplish  any  of  the  objects,  or  the  contracts  in  relation  to 
^^  the  objects,  which  objects  and  contracts  have  hereinbefore  been 
"  declared  unlawful ;  or  shall  knowingly  and  wilfully  lend  or  ad- 
^^  vance,  or  becoine  security  for  the  loan  or  advance,  or  contract 
'^  for  the  lending  or  advancing,  or  becoming  security  for  tiie  loan 
^^  or  advance  of  money,  goods,  or  effects,  employ«l,  or  to  be  em- 
ployed, in  accosnplishi^  any  of  the  obfects,  or  the  contracts  in 
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Sect  11. 
Seameo,  &c. 
seiriog  on 
board  such 
ships  guilty 
of  a  misde* 
meanor. 


^^  relation  to  the  objects,  winch  objects  and  contracts  have  herein- 
'^  before  been  declared  unlawful ;  or  shall  knowingly  and  MrilfuUy 
'^  become  guarantee  or  security,  or  contract  for  the  becoming  gua- 
'^  rantee  or  security  for  agents  employed,  or  to  be  employed,  in 
^'  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to 
'^  the  objects,  which  objects  and  contracts  have  hereinbefore  been 
^^  declared  unlawful,  or  in  anv  other  manner  to  engage,  or  to  con- 
'^  tract  to  engage,  directly  or  indirectly  therein,  as  a  partner,  agent, 
^^  or  otherwise,  or  shall  knowingly  and  wilfully  ship,  tranship,  lade, 
receive,  or  put  on  board,  or  contract  for  the  shipping,  tranship- 
ping, lading,  receiving,  or  putting  on  board  of  any  ship,  vessel, 
or  boat,  money,  goods,  or  effects,  to  be  employed  in  accomplish- 
ing any  of  the  objects,  or  the  contracts  in  relation  to  the  objects, 
which  objects  and  contracts  have  hereinbefore  been  declared 
unlawful ;  or  shall  take  the  charge  or  command,  or  navigate,  or 
'^  enter  and  embark  on  board,  or  contract  for  the  taking  the  charge 
^^  or  command,  or  for  the  navigatmg,  or  entering  and  embarking  on 
^^  board  of  any  ship,  vessel,  or  boat,  as  captain,  master,  mate,  sur- 
geon, or  supercai^,  knowing  that  such  ship,  vessel,  or  boat,  is 
actually  employed,  or  is  in  the  same  voyage,  or  upon  the  same 
occasion,  in  respect  of  which  they  shall  so  take  the  charge  or 
^^  command,  or  navigate,  or  enter  and  embark,  or  contract  so  to  do 
as  aforesaid,  intended  to  be  employed  in  accomplishing  any  of 
the  objects,  or  the  contracts  in  relation  to  the  objects,  which 
objects  and  contracts  have  hereinbefore  been  declared  unlawful ; 
or  shall  knowingly  and  wilfully  insure,  or  contract  for  the  in- 
suring of  any  slaves,  or  any  property,  or  other  subject  matter 
engaged  or  employed  in  accomplishing  any  of  the  objects,  or  the 
contracts  in  relation  to  the  objects,  which  objects  and  contnu;ts 
'^  have  hereinbefore  been  declared  unlawful ;  or  shall  wilfully  and 
^^  fraudulently  forge  or  counterfeit  any  certificate,  certificate  of 
^^  valuation,  sentence,  or  decree  of  condemnation  or  restitution, 
<<  copy  of  sentence,  or  decree  of  condemnation  or  restitution,  or 
^^  any  receipt  (such  receipts  being  required  by  this  act),  or  any 
^'  part  of.  such  certificate,  certificate  of  valuation,  sentence  or 
^^  decree  of  condemnation  or  restitution,  copy  of  sentence  or  decree 
^^  of  condemnation  or  restitution,  or  receipt  as  aforesaid ;  or  shaU 
^^  knowingly  and  wilfully  utter  or  publish  the  same,  knowing  it  to 
^^  be  forged  or  counterfeited,  with  intent  to  defraud  his  Majesty, 
^^  his  heirs  or  successors,  or  any  other  person  or  persons  what- 
"  soever,  or  any  body  politic  or  corporate;  then  and  in  every  such 
'^  case,  die  person  or  persons  so  offending,  and  their  procurers, 
^^  counsellors,  aiders,  and  abettors,  shall  be,  and  are  hereby  de- 
^^  clared  to  be,  felons,  and  shall  he  transported  beyond  seas,  for  a 
term  not  exceeding  fourteen  years,  or  shall  be  confined  and  kept 
to  hard  labour  for  a  term  not  exceeding  five  years,  nor  less  than 
three  years,  at  the  discretion  of  the  Court,  before  whom  such 
^^  offender  or  offenders  shall  be  tried  and  convicted." 

The  1 1th  section  enact3,  ^'  that  (except  in  such  special  cases, 
^^  or  for  such  special  purposes  as  are  in  and  by  this  act  expressly 
^^  permitted,)  if  any  persons  shall  enter  and  embark  on  board,  or 
''  contract  for  the  entering  and  embarking  on  board  of  any  ship, 
<<  vessel,  or  boat,'  as  petty  officer,  seaman,  marine,  or  servant,  or 
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in  any  other  capacity  not  hereinbefore  specificaily  mentioned, 
*^  knowing  that  such  ship,  vessel,  or  boat,  is  actually*  employed^ 
^^  or  is  in  the  same  voyage,  or  upon  the  same  occasion,  in  respect 
'^  of  which  they  shall  so  enter  and  embark  on  board,  or  contract 
^  so  to  do  as  Moresaid  intended  to  be  employed  in  accomplishing 
*'  any  of  the  objects,  or  the  contracts  in  relation  to  the  objects, 
'^  which  objects  and  contracts  have  hereinbefore  been  declared 
'^  unlawful;  then  and  in  every  such  case  the  persons  so  offending, 
'^  and  their  procurers,  counsellors,  aiders,  and  abettors,  shall  be, 
^^  and  they  are  hereby  declared  to  be  jguilty  of  a  misdemeanor 
^^  only,  and  shall  be  pimished  by  imprisonment  for  a  term  not 
*^  exc^ding  two  years." 

The  12th  section  enacts,  ^^  that  nothing  in  this  act  contained^  S.  12.  inroyides 
**  making  piracies,  felonies,  robberies,  and  misdemeanors,  of  Ihe  ^^  to^. 
^  several  offences  aforesaid,  shall  be  construed  to  repeal,  annul,  or  naities  in  the 
^  alter  the  provisions  and  enactments  in  this  act  also  contained,  ▼ice-admiralty 
*'  imposing  forfeitures  and  penalties,  or  either  of  them,  upon  the  '^'"^ 
^^  same  offences,  or  to  repeal,  annul,  or  alter,  the  remedies  given 
'^  for  the  recovery  thereof:  but  that  the  said  provisions  and  enact- 
'^  ments,  imposing  forfeitures  and  penalties,  shall  in  all  respects 
^  be  deemed  and  taken  to  be  in  full  force ;  it  being  the  true  intent 
^  and  meaning  of  this  act,  that  the  right  and  privilege  heretofore 
^^  exercised  of  suing  in  vice-admiralty  courts  for  the  forfeitures  or 
^'  penalties,  shall  remain  in  fiill  force  and  effect  as  before  the  pass- 
'^  ing  of  this  act;  and  the  jurisdiction  of  the  said  vice -admiralty 
^  courts  in  all  cases  of  forfeitures  and  penalties  imposed  by  this 
^  act  is  hereby  established,  given,  ratified,  and  confirmed." 

It  is  then  provided,  that  nothing  contained  in  the  act  shall  Proriso  for 
prevent  any  persons  from  dealing  or  ^trading  in,  &c.  anv  slaves  or  2**^^^"^ 
slave,  lawfully  being  within  any  island,  colony,  &c.  belonging  to,  bdk«(^ng  to^ 
or  in  the  possession  of  his  Majesty,  in  case  such  dealing  or  tramng,  his  majesty,  if 
&c.  shall  be  made  and  entered  into  with  the  true  intent  and  pur-  ^pl^^yed 
pose  of  employing  or  working  such  slaves  or  slave  within  the 
same  island,  colony,  &c.  in  which  they,  he,  or  she,  may  lawfully 
be  at  the  time  of  the  making  or  entering  into  any  such  dealing, 
trading,  &c.  (a)     And  it  is  also  provided,  that  nothing  contained 
in  the   act  shall  prevent  any  person  from  carrying  away,  or 
removing  by  land  or  coastwise,  or  from  contracting  for  the  so 
carrying  away  or  removing  any  slaves,  lawfully  being  in  any  part 
of  any  island,  colony,  &c.  belonging  to  or  in  the  possession  of  his 
Majesty,  to  any  other  part  of  the  same  island,  colony,  &c. 
Provision  is  also  made  for  "the  removal- of  slaves  from  one  island 
to  another,  for  the  purpose  of  cultivating  the  proprietor's  estates, 
where  two  or  more  islands  are  comprised  in  the  same  colonial 
government,  {b)     And  the  act  also  authorizes  the  removal  of 
daves  under  particular  circumstances ;  (c)  and  enacts  as  to  the 
manner  in  which  captured  slaves  shall  be  disposed  of.  {d) 

By  a  subsequent  section  it  is  enacted,  that  if  any  person  offend-  6. 40.  Petty 
ing  as  a  petty  officer,  seaman,  marine,  or  servant,  against  any  of  oncers,  sca- 
the provisions  of  the  act,  shall,  within  two  years  after  the  offence  "*^rvanta°^*' 
committed,  give  information  on  oath  before  any  competent  inagis-  having  of- 

(a)  S.  13.  (c)  S.  15,  16,  17,  18,  19,  80.  21. 

(A)  S.  14.  (d)  S.  22,  32. 
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fended,  and 
within  two 
years  inform* 
ing  against 
any  owner, 
captain,  mas- 
ter's mate, 
surgeon,  or 
supercargo, 
not  to  be  liable 
to  the  pains 
and  penalties 
of  the  act. 
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S.  48.  Trial 
of  offences 
against  this 
act. 


6. 49.  Trial  of 
offences  com- 
mitted oot  of 
the  admiral's 
jurisdiction. 


S.  60.  Offences 
may  be  tried, 
as  if  com- 
mitted in  Mid- 
dlesex. 


irate,  against  any  owner  or  part-owner,  or  any  captfun,  master, 
mate,  surgeon,  or  supercargo,  of  any  ship  or  vessel,  who  «hall 
have  coBunitted  any  offence  against  this  act,  and  shall  ^ve  evi- 
dence on  oath  against  such  owner,  &c.  before  any  magistrate  or 
court  before  whom  «uch  offender  may  be  tried ;  or  if  such  person 
so  o&nding  shall  give  information  to  any  of  his  Majesty's  ambas- 
sadors, ministers,  &c.  or  other  agents,  so  that  any  person  owning 
such  ship  or  vessel,  or  navigating  or  taking  charge  of  thfe  same, 
as  captain,  master,  mate,  surgeon,  or  supercargo,  may  be  appre- 
hended, such  person  so  giving  information  and  evKleaoe,  shall 
Qot  be  liable  to  any  of  the  pains  or  penalties  under  the  act,  in- 
curred in  respect  of  his  offence ;  and  his  Majesty's  ambassaidors, 
ministers,  &c.  are  required  to  receive  any  such  information,  and  to 
transmit  the  particukurs  thereof  without  delay,  to  one  of  his  Ma- 
jesty's principal  secretaries  of  state,  and  to  transmit  copies  of  the 
same  to  the  commanders  joi  his  Majesty's  ships  or  vesaels,  4Jben 
being  in  such  port  or  place. 

The  48th  section  enacts,  that  all  offences  agwist  this  act  which 
shall  be  conunitted  in  any  country,  territory,  or  place,  other  than 
l^e  united  kingdom,  or  on  the  high  aeas,  or  in  any  port,  aea, 
credc,  or  place,  where  the  admiral  has  jurisdiction,  and  which  diall 
be  prosecuted  as  piracies,  felonies,  robberies,  or  misdemeanors,  shall 
and  may  be  enquired  of,  either  according  to  the  ordinary  course  of 
law,  and  the  provisions  of  the  28  H.  8.  c.  16.  or  according  to  the 
provisions  of  the  33  H.  8.  c.  23.  or  according  to  the  provisions  of 
the  1 1  and  1 2  W.  3.  c.  7-  or  according  to  the  provisions  of  the  46 
Geo.  3.  c.  54.;  (e)  and  that  all  persons  convicted  of  ^my  of  the 
said  offences,  to  be  enquired  of,  triexl,  and  determined,  under  and 
by  virtue  of  any  commission  to  be  made  or  issued,  accordingto 
the  directions  of  the  said  act  of  the  46  Geo.  3.  shall  be  8u)i|ect 
and  liable  to,  and  shall  suffer  all  such  and  the  same  pains,  pmal- 
ties,  and  forfeitures,  as  by  this  aict,  or  any  law  or  laws  now  in 
force,  persons  convicted  of  the  same  respectively  would  be  subject 
and  liable  to,  in  case  the  same  were  respectively  enquired  of^ 
tried,  and  determined,  and  adjudged,  within  this  realm,  by  virtue 
of  any  commission  made  according;  to  the  directions  of  the  jitatute 
28  H.  8.  c.  15. 

A  subsequent  section  enacts,  that  all  offences  against  this  act^ 
which  shaU  be  committed  in  any  place  where  the  admiralty  has 
not  jurisdiction,  and  not  being  within  the  local  jurisdiction  of  any 
orduiary  court  of  a  British  colony,  &ic.  competent  to  try  such  of- 
fence, may  be  enquired  of,  tried,  &c.  under  and  by  virtue  of  any 
commission  to  be  issued,  according  to  the  directions  of  the  46  G. 
3.  c.  54. 

It  is  then  further  enacted,  that  aU  olfences  conunitted  against 
this  act  may  be  enquired  of,  tried,  determined,  and  dealt  with,  as 
if  the  same  had  been  respectively  committed  witiiiin  the  body  of 
the  county  of  Middlesex. 

ie)  AnUy  no. 
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CHAPTER  THE  NINETEENTH. 


OF  FORESTALLING^   Il£GRATI^G^    AN]>   INGAOSSING^  ANJ>  OF 

MONOPOLIES. 


Every  practice  or  device  by  act,  conspiracy,  words,  or  news,  to  K«t«Reitf 
enhance  the  price  of  victuals  or  other  merchandize,  has  been  held  these 
to  be  imlawfol;  as  being  prejudicial  to  trade  and  commerce,  and 
injurious  to  the  public  in  general,  (a)  Practices  of  tfaii^  land  come 
ander  the  notion  of  forestalling;  which  ancientiy  comprehended, 
in  its  signification,  regrating  and  ingrossing,  and  all  other  offences 
of  the  like  nature,  (b)  Spreading  false  rumours,  buying  tilings  in 
the  market  before  the  accustomed  hour,  or  buying  ^id  selling 
again  the  same  thing  in  the  same  market,  are  offences  of  this 
kmd.  (c)  Alsp  if  a  person  within  the  realm  buy  any  merchandize 
in  gross,  and  sell  the  same  again  in  gross,  it  has  been  considered 
to  be  an  offence  of  this  nature,  on  the  ground  that  the  price  nmst 
be  thereby  enhanced,  as  each  person  through  whose  hands  it 
passed  would  endeavour  to  make  his  profit  of  it.  {d)  So  the  bare 
ingrossing  of  a  whole  commodity,  with  an  intent  to  sell  it  at  an 
unreasonable  price,  is  an  offence  indictable  at  tiie  common  law; 
for  if  such  practices  were  allowed,  a  rich  man  might  ingross  into 
'  his  hands  a  whole  commodity,  and  then  sell  it  at  what  price  he 
should  think  fit.  (e)  And  so  jealous  is  the  common  law  of  all 
practices  of  this  kind  that  it  has  been  held  contrary  to  law  toflell 
com  in  the  sheaf;  upon  the  supposition  that  by  such  means  the 
market  might  be  in  effect  forestalled.  (/) 

The  offences  of  forestalling,  regrating,  and  ingrossing  were  for  Thestatntcs 
a  considerable  period  prohibited  ny  statutes;  and  chiefly  by  the  on  this  sub- 
3  &  4  Edw.  6.  c.  21.  and  5  &  6  Edw.  6.  c.  14. :  (g)  but  the  bene-  }^^^^  **" 
ficial  tendency  of  sudi  stal^utes  was  doubted ;  and  at  length  by  the  ^^^^^  ' 
12  Geo.  3.  c.  71*  they  were  repealed,  (A)  as  being  detrimental 


(«>3  Inst.  196.  8  Bac.  Abr.  S6I. 
FarmUdlimg(A). 

(^  9  lost.  195.  8  Bac.  Abr.  861. 
F0retUimng{A^ 

(e)  I  Hawk.  P.  C.  e.  80.  s.  1. 

{d)S  lost.  196.  3  Bac.  Abr.  S61. 
ForetiamngiK).  1  Hawk.  P.  C.  c.  60. 
8.8.  Bot  it  was  held  that  any  mer- 
chant, whether  sobject  or  foreigner, 
bringing  yietuals  or  anj  other  mer- 
chandize into  the  realm,  may  sell  it 


iA  gross.  3  Inst.  196. 

{e)  1  Hawk.  P.  C.  e.  80.  s.  8.  8  Inst 
196. 

{f)S  Inst.  197.  8  Bac.  Abr.  861. 
FprestdUmg(k). 

{g)  Altered  by  5  Eliz.  c  6.  s.  18. 
5  £tiz.  c.  IS.  and  13  Bliz.  c.fi6«  s*  13. 

{h)  The  acts  repealed  are  3  ft  4 
Edw.  6.  c.  SI.  6^6  Edw.  6.  c.  14. 
8  Phil.  &  Mar.  c.  Si  5£liz.  c.  5^  .16 
Car.  9.  c.  6.  and  so  much  of  5  Ann. 

2 


Hie  offences 
are  still  pu- 
nishable at 
eommon  law. 


Psrliamentary 
ei;poeitionof  a 
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to  the  supply  of  the  labouring  and  manufacturing  poor  of  the 
kingdom. 

It  has  been  sometimes  contended  that  forestalUog,  regraling^ 
and  ingrossing^  were  punishable  only  by  the  provisions  of  these 
statutes :  (t)  but  that  doctrine  has  not  been  admitted^  and  they 
still  continue  offences  at  common  law;  {k)  though  their  precise 
extent  and  definition  at  the  present  day  may  perhaps  admit  of 
some  doubt.  There  is  not  much  to  be  found  in  the  books  con- 
cerning the  common  law  upon  this  subject ;  and  from  the  time  of 
the  5  &  6  Edw.  6.  c.  14.  prosecutions  for  offences  of  this  nature 
were  probably  found  to  be  framed  with  more  facility  and  certuntv 
upon  the  statute  than  upon  the  conmibn  law.  That  statute,  it 
has  been  observed,  is  now  repealed:  but  as  it  particularly  describes 
the  offences  of  forestalling,  regrating,  and  ingrossing,  it  may  be  of 
use  to  refer  to  it  as  containing  a  parliamentary  exposition  of  the 
respective  terms  denoting  the  several  particular  ojOfences.  (/) 

The  first  section  enacted  that  whosoever  should  buy  or  cause 
to  be  bought  any  merchandize,  victual,  or  any  other  thing  what- 
fioever,  coming  by  land  or  by  water  toward  any  market  or  fair,  to 
be  sold  in  the  same,  or  coming  toward  any  city,  port,  haven^ 
creek,  or  road,  from  any  parts  beyond  the  sea,  to  be  sold ;  or 
make  any  bargain,  contract,  or  promise,  for  the  having  or  buymg 
the  same  or  any  part  thereof,  so  coming  as  aforesaid,  before  the 
said  merchandize,  victuals,  or  other  things,  should  be  in  the 
market,  fair,  city,  port,  haven,  creek,  or  rc^,  ready  to  be  sold ; 
or  should  make  any  motion  by  word,  letter,  message,  or  other- 
wise, to  any  person,  for  the  enhancing  of  the  price,  or  dearer 
selling  of  any  thing  above  mentioned ;  or  else  dissuade,  move,  or 
stir,  any  person  coming  to  the  market  or  fair,  to  abstain  or  for* 
bear  to  bring  or  convey  any  of  the  things  above  rehearsed  to  any 
market,  fair,  city,  port,  haven,  creek,  or  road,  to  be  sold  as  afore* 
said — should  be  taken  to  be  h  forestaller.  (m) 
Of  a  rtgratw.  The  second  section  enacted  that  whosoever  should  by  any  meana 
regrate,  obtain,  or  get  into  his  hands  or  possession,  in  a  fedr  or 
market,  any  com,  wine,  fish,  butter,  cheese,  candles,  tallow,  sheep, 
lambs,  calves,  swine,  pigs,  geese,  capons,  hens,  chickens,  pigeons, 
conies,  or  other  dead  victual  whatsoever,  that  should  be  brought 
to  any  fair  or  market  to  be  sold,  and  should  sell  the  same  again  in 
any  fair  or  market  holden  or  kept  in  the  same  place,  or  in  any 
other  fair  or  market  within  four  nules  thereof — should  be  taken  to 
be  a  regrator.  («) , 


c.  34.  as  relates  to  batchers  selling 
cattle  alive  or  dead,  in  London  or 
Westminster,  or  within  ten  miles 
thereof;  and  ail  the  acts  made  for 
the  better  enforcement  of  the  same. 

(t')  Rex  V.  Maynard,  Cro.  Car.  231. 
Rex  o.  Waddington,  1  East  R.  153. 

(k)  1  Hawk.  P.  C.  c.  80.  s.  15. 

(0  ]  Hawk.  c.  80.  8.  15.  2  Burn's 
Just.  ForeitaiUngf  &c.  p.  482»  483. 
4BlacCom.  158. 

(fi?)  Forestalling  {fore9Mlan  oxfare* 
ttallan)  in  the  English  Saxon  signifieth 
properly  to  market  before  the  pubUCt 


or  to  prevent  the  puhUe  mmrkett  and 
metaphorically,  to  intertept  in  gene- 
ral; and  seemeth  derived  from  /ore, 
which  is  the  same  as  before^  and  «l«tte, 
a  standing  place  or  department,  from 
whence  sprang  the  ancient  word  etmi' 
lage^  which  signifieth  money  paid  for 
erecting  a  staU  or  stand  for  tne  sell- 
ing of  goods  in  a  fkir  or  market 
%  fiurn*s  Just.  481.  ForestaUimg^  &c. 

(n)  Regrator  is  said  to  be  derived 
from  the  French,  word  regratememt^ 
for  huckstery.  3  Inst.  195. 
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^    The  third  section  enacted,  that  whosoever  should  ingross  ol*  Otukingromr. 
get  into  his  hands  by  buying,  contracting,  or  promise  taking, 
other  than  by  demise,  grant,  or  lease  of  land  or  tithe,  any  com 

trowing  in  the  fields,  or  any  other  corn  or  grain,  butter,  cheese, 
sh,  or  other  dead  victuals  whatsoever,  to  the  inteiit  to  sell  the 
same  again,  should  be  taken  to  be  an  ingrosser.  {o) 

It  has  been  suggested,  that  at  the  present  day  it  would  pro-  Common  lair* 
bably  be  holden  that  no  offence  is  committed,  unless  the  conduct  offence. 
of  the  party  manifests  an  intent  to  raise  the  price  of  provisions ; 
as  the  mere  transfer  of  a  purchase  in  the  market  where  it  is  made, 
the  buying  articles  before  they  arrive  at  a  public  market,  or  the 
purchasing  of  a  large  quantity  of  a  particuhur  article,  can  scarcely 
be  regarded  as  in  themselves  necessarily  injurious  to  the  com- 
munity, {p)  And  that  many  cases  may  occur  in  which  a  most 
laudable  motive  may  exist  for  buying  up  large  quantities  of  the 
same  commodity,  {q)     It  is  stated  also,  that  in  one  case  the  court  * 

were  equally  divided  on  the  question,  whether  regrating  is  an 
indictable  offence  at  common  law :  (r)  and  that  it  seems  there- 
fore, at  all  times,  to  be  safer  to  charge  in  the  indictment,  that  the 
acts  complained  of  were  done  with  an  evil  design  to  raise  the 
price  of  the  article  in  question.  (5) 

In  a  case  which  occurred  in  the  year  1800,  and  in  which  the  Waddingum** 
defendant  was  charged  by  an  information,  filed  against  him  by  case.--£n- 
leave  of  the  court,  with  divers  acts  committed  with  the  intent  of  p^"f  ^L 
enhancing  the  price  of  hops,  the  law  relating  to  forestalling,  re- 
grating,  and  ingrossing,  was  much  considered.  The  defendiant 
being  a  merchant  of  credit  and  affluence  in  Kent,  and  having  a 
stock  of  hops  in  hand,  went  to  the  city  of  Worcester  for  the  pur- 
pose of  speculating  how  he'  could  enhance  the  price  of  that  com- 
modity. And  for  that  purpose  he  declared  to  the  sellers,  that 
bops  were  too  cheap,  and  to  the  hop  planters,  that  they  had  not  a 
bxT  price  for  their  hops:  and  in  order  that  his  speculation  of 
raising  the  price  of  a  falling  market  might  not  be  defeated,  he  con- 
tracted for  one- fifth  of  the  produce  of  Worcestershire  and  Here-- 
fordshire  when  he  had  a  stock  in  hand,  and  admitted  that  he  did 
not  wtot  to  purchase.  For  this  conduct  the  information  was 
filed  against  him,  containing  many  counts,  (/)  upon  which  he  was 

(0)  The  vendee  cannot  sell  again  in  rumours,  with  intent  to  enhance  the 
gross,  for  then  he  is  an  ingrosser,  ac-  price  of  hops,  in  the  hearing  of  hop- 
cording  to  the  nature  of  the  word,  planters,  dealers,  and  others,  that  the 
for  that  he  buy  in  gross  and  sell  in  stock  of  hops  was  nearlj  exhausted, 
gross.  8  Inst.  195.  and  that  there  would  be  a  scarcity  of 

{p)  8  Chit  Crim.  Law,  528,  in  the  hops,  &c.,  with  intent  to  induce  them 

notes;  referring  to  Smithes  Wealth  of  not  to  bring  their  hops  to  market  for 

Nations,  8  Vol.   309.  and  the  Index,  sale  for  a  long   time,  and    therebr 

tit.  **  Labour.*'  greatly  to  enhance  the  price ;  8d,  With 

(9)  8  Chit.  Crim.  Law,  ifrrVf.  referring  spreading  such   rumours    generally, 

to  the  arguments,  &c,  in  14  East.  406.  with  intent  to  enhance  the  price  of 

15  East  511.  hops;  3d,  With  endeavouring  to  en- 

(r)  Hex  V.  Riishby,  Hil.  T.  40  Geo.  haiice  the  pricey  by  persnadin?  divers 

S.  8  Chit.  Crim.  Law,  536,  note(r)  and  dealers,  &c.  not  to  take  their  nops  to 

588,  in  the  notes.  market,  and  to  abstain  from  selling 

(f)  8  Chit.  Crim.  Law,  588,  in  the  for  a  long  time;  4th,  With  ingrossing 

notes.  large  quantities  of  hops,  by  buying 

(1)  There  were  nine  counts;  the  1st,  from  many  particular  persons,  by 
^charging  tho  defendant  with  spreading  name,  certain  quautittes,  with  intent 
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It  appeared  from  the  report^  that  the  principal  part  of  the  evi- 
dence related  to  the  forehand  bargains  made  by  the  defendant 
with  different  phinters  for  their  growing  crop  of  hops ;  a  practice^ 
however,  which  appeared  to  have  prevailed  for  a  considerable 
period  of  time  in  Kenty  and  without  which  some  of  the  witnesses 
stated,  that,  in  their  judgment,  the  cultivation  of  this  plant,  the 
expense  of  which  was  exceedingly  heavy,  could  not  be  generally 
carried  on«  There  was  also  evidence  of  the  defendant's  having 
bought  up  very  large  quantities  of  the  commodity  to  an  unusual 
amount,  and  by  making  unusual  advances  of  money  ;  and  that  he 
bad  held  out  language  of  inducement  to  other  persons  dealing  in 
the  same  article,  to  withhold  their  stock  from  the  market,  with  a 
view  to  a  rise  in  the  price,  (y) 

On  the  part  of  the  defendant,  the  long  existence  of  the  practice 
of  making  forehand  bargains  for  hops  was  insisted  upon  as  afford- 
ing some  argument  for  their  legality;  and  that  at  any  rate  it 
could  not  be  considered  as  ingrossing  to  have  made  forehand  bar- 
gains for  258  acres  out  of  30,000  acres  in  cultivation  of  the  same 
article  in  the  county  of  Kent  alone.  But  Grose,  J.,  in  passing 
sentence  upon  the  defendant,  adverted  to  what  had  been  said  in 
the  former  prosecution,  and  stated  that  the  particular  offence  of 
inerossing  stiU  remained  an  offence  at  common  law,  and  was  cal- 
cmated  to  create  an  artificial  scarcity  where  none  existed  in  reality, 
and  to  aggravate  that  calamity  where  it  did  exist,  (z) 

An  indictment  for  ingrossing  a  great  quantity  of  fish,  geese, 
and  ducks,  without  specifying  the  quantity  of  each,  has  been  held 
to  be  bad.  (a)  And  an  indictment  for  ingrossing  magnam  qnanti-- 
totem  straminis  et  fosni  was  quashed  for  not  mentioning  how 
many  loads  of  each,  (b) 

It  is  said,  that  by  an  ancient  statute  the  offender  was  to  be 

S*evously  amerced  for  the  first  offence ;  for  the  second  to  be  con- 
nned  to  the  pillory ;  for  the  third  to  be  imprisoned ;  and,  for 
the  fourth,  to  be  compelled  to  abjure  the  vill.  And  there  seems 
to  be  no  doubt  but  that,  at  this  day,  all  offenders  of  this  kind  are 
liable  to  a  fine  and  imprisonment,  answerable  to  the  heinousness 
of  their  offence,  upon  an  indictment  at  common  law.  (c) 

Monopolies  are  much  the  same  offence  in  other  branches  of 
trade  that  ingrossing  is  in  provisions :  being  a  licence  or  privilege 
allowed  by  the  king  for  the  sole  buying  and  selling,  making,  work- 


bu jing  all  the  growth  of  hops  on  cer- 
tain lands  in  certain  parishes,  by  fore- 
hand bargains,  with  intent  to  resell  at 
an  unreasonable  price,  and  thereby  to 
enhance  the  pricey  7th,  For  endea- 
vouring to  enhance  the  price  of  hops 
by  persuading  hop  owners  not  to  sell, 
&c«  8th,  For  ingrossing,  by  buying 
larse  quantities  of  persons  unknown, 
with  intent  to  resell  at  an  exorbitant 
profit ;  0th,  Buying  large  quantities 
with  the  like  intent;  10th,  For  buying 
hop  then  growing,  with  intent  to  re- 
sell at  an  exorbitant  price  and  lucre. 
The  defendant  was  tried  before  Lord 
KenyoD,   who  thought  the  evidence 


sufficient  to  go  to  the  jury  upon  all 
the  counts  \  and  the  jury  found  a  ge- 
neral verdict  against  Uie  defendant. 

(jf)  This  last-mentioned  evidence 
applied  to  the  7th  count ;  the  only  one 
the  proof  of  which  was  afterwards  con- 
tested, but  without  effect,  at  the  bar. 

(z)  Rex  o.  Waddington,  Hil.  T.  41 
Geo.  S.     1  East.  Rep.  167. 

(a)  Rex  0.  Gilbert,  1  Bast.  Rep.  583. 

(6)  Anon.  Cro.  Car.  881.  And  see 
9  Hawk.  P.  C.  c.  25.  s.  74.  Rex  v. 
Gibbs,  1  Sir.  497.  Rex  n.  Foster,  I 
Lord  Raym.  475. 

(c)  1  Hawk.  P.  C.  c  80.  s.  5. 
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ing,  or  using  of  any  thing  whatsoever ;  whereby  the  subject  in 
general  is  restrained  firom  that  liberty  of  manufacturing  or  trading 
which  he  had  before,  (d)  They  are  said  to  differ  only  in  this^ — 
that  monopoly  is  by  patent  from  the  king,  ingrossing  by  the  act 
of  the  subject,  between  party  and  party ;  and  have  been  consi- 
dered as  both  equally  injurious  to  trades  and  the  freedom  of  the 
subject,  and  therefore  equally  restrained  by  the  common  law.  (e) 
By  the  common  law,  therefore,  those  .who  are  guilty  of  this  offence 
are  subject  to  fine  and  imprisonment,  the  offence  being  malum  in 
se,  an<|  contrary  to  the  ancient  and  ftmdamental  laws  of  the  king- 
dom ;  and  it  is  said  that  there  are  precedents  of  prosecutions  of 
this  kind  in  former  days.  (/)  And  all  grants  of  this  kind,  relat- 
ing to  any  known  trade,  are  void  by  the  common  law.  (g) 

But,  notwithstanding  their  illegality,  monopolies  had  been  car- 
ried to  an  enormous  height  during  the  reign  of  Queen  Elizabeth ; 
the  evil  was,  however,  in  a  great  measure  remedied  by  the  statute 
21  Jac.  I.  c.  3.,  which  declares  them  to  be  contrary  to  law,  and 
void ;  (except  as  to  patents  not  exceeding  the  grant  of  fourteen 
years,  to  the  authors  of  new  inventions ;  and  except  also  patents 
concerning  printing,  saltpetre,  gunpowder,  great  ordnance,  and 
shot,)  ana  monopolists  are  punished  with  the  forfeiture  of  treble 
damages  and  double  costs  to  those  whom  they  attempt  to  dis- 
turb. (A) 

It  is  worthy  of  observation,  that,  as  our  laws  on  the  one  hand  J^  ™**?*J^ 
carefully^ protect  the  people  from  the  arts  of  those  who  would  un-  the^ceofoor 
duly  raise  the  price  of  the  comforts  and  necessaries  of  life ;  so,  on  natWe  com- 
the  other,  they  protect  the  fair  trader  from  impositions  which  may  S^vf*^^*' 
have  the  effect  of  unduly  lowering  the  price  oi  the  article  in  which  ^ 

he  deals.  Thus,  the  abatement  bv  undue  means  of  the  price  of 
our  native  commodities  is  punishable  by  fine  and  ransom  :  (i)  and 
a  case  is  mentioned  where  certain  persons  came  to  CoteswoU,  and 
flaid,  in  deceit  of  the  people,  that  there  were  such  wars  beyond  the 
seas  that  wool  could  not  pass  or  be  carried  beyond  sea,  whereby 
the  price  of  wools  was  abated ;  and  presentment  thereof  being 
made,  the  defendants,  having  appeared,  were,  upon  their  confes* 
alon^  put  to  fine  and  ransom,  {k) 

(if)  4  Bla.  Com.  158.    S  Inst.  181.  the  subject  of  monopolies,  1  Hawk. 

(«)  Skin.  169.  P.  C.  c.  79.    4  Bac.  Abr.  Monopoly .  - 
(/)  S  Inst.  181.    2  Inst.  47,  61 .4        (OS  Inst  196.,  referring  to  93  Ed.  S. 

Bac.  Ab.  764.  Monopoly  (A)  note  (b).  c.  6.     IS  Rich.  2.  c,  8.    Inter  legeo 

ig)  i  Hlwk.  P.  C.  c.  79.  s.  1.  Eihehtani^  c.  12. 
(Jk)  Sect  4.    And  see  farther  upon       ik)  S  Inst  196. 
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CHAPTER  THE  TWENTIETH. 


OF  If AINTBNAKCB  ANJD  CHAMPSRTY,  AND  OF  BUYING  AND  SELUNG 

PftBTBM J>BB  TnXBS. 


ICaintewuice.    K  M AiNTBNANCB  seems  to  Bignify  an  unlawfal  taking  in  hand  or 
upholding  of  quarrels  or  sides,  to  the  disturbance  or  hindrance  of 
common  right.    This  may  be  where  a  person  assists  another  in 
his  pretensions  to  lands,  by  taking  or  holding  the  possession  of 
lixem  for  him-  by  force  or  subtUty,  or  where  a  person  stirs  up 
quarrels  and  suits  in  relation  to  matters  wherein  he  is  in  no  way 
concerned ;  (a)  or  it  may  be  where  a  person  officiously  inter- 
meddles in  a  suit  depending  in  a  court  of  justice,  and  in  no  way 
belonging  to  him,  by  assisting  either  pioty  with  money,  or  other- 
wise in  the- prosecution  or  drfence  of-such  suit.  (A)     Where  there 
iano  contract  to  hiave*  part  of  the  thing  in  suit,  the  party  so  iifter- 
meddling  is  said  to  be  guHty  of  mafnienance  generally  5  but  if  the 
party  stipulate  to  have  part  of  the  thing  in  suit,  his  ofifence  is 
called  cnamperiy.(c) 

Ab  to  maintenance^  it  is-lcdd  down,  that  whoever  assists  another 
witii  money  tocarryon  his  cause,  as  by  retaining  one  to  be  of 
counsd  for  him^  or  otherwise  bearing  him  out  in. the  whole  or 
part  of  the  expense  of  the  suit,  may  properly  be  said  to  be  gnilty 
oPan  act  of  maintenance,  (d)  It  has  been  said  that  no  one  can  be 
guil^  of  maintenance  in  respect  of  any  money  given  by  him  to 
another  for  the  purposes  of  an  intended  suit,  before  any  suit  is 
actually  commenced  i  but  it  should  seem  that  this,  if  not  strictly 


Intti&ceiof 
mainteniuice. 


(«>  Cih  lit.  368  b.  2  Inst.  208,  212, 
SIS.  1  Hawk.  P.  C.  c.  8S.  s.  1,  2.  4 
Bac.Ab.488.  MaintenMuee,  This  kind 
of  maintenance  is  called  in  the  books 
rurtUitf  in  distinction  to  another  sort 
carried  on  in  courts  of  justicer  and 
therefore  called  eurialii.  It  is  punish- 
able at  the  king's  suit  by  fine  and  im- 
prisonment, irhether  the  matter  in  dis- 
Eute  any  iray  depended  in  plea  or  not; 
ut  is  said  not  to  be  actionable. 

(b)  1  Hawk.  P.  C.  c.  83.  s.  3.  4Bac. 
Abr.  488.  Maintenance.  4  Bla.  Com. 
134.  This  kind  of  maintenance  is 
called  curiaHe.  See  ante,  note  (a). 

(c)  Co.  Lit  366.  1  Hawk.  P.  C.  C. 
$8.  t.  3.    The  abuse  of  legal  proceed- 


ings by  oppressive  combinations  f» 
carry  them  into  effect  is  observed  by 
Mr.  Hume  to  have  speedily  appeared 
upon  the  establishment  of  the  lawd  in 
the  time  of  Edward  I.  He  sa^'S, — **  in- 
**  stead  of  their  former  associations  for 
"  robbery  and  violence,  men  entered 
"  into  formal  combinations  to  support 
'*  each  other  in  lawsuits ;  and  it  was 
"  found  requisite  to  check  this  iniquity 
*'  by  act  of  parliament.**  2  Hume  320, 
referring  to  the  statute  of  Conspira* 
tors. — ^Edw.  I. 

(d)  1  Hawk.  P.  C.  c.  83.  s.  4.,  and 
the  numerous  authorities  cited  in  the 
margin. 
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maintenance,  must  be  equally  criminal  at  common  law.  (e)  And 
a  person  may  be  as  much  guilty  of  maintenance  for  supporting 
another  after  judgment,  as  for  doing  it  while  the  plea  is  pending, 
because  the  party  grieved  may  be  thereby  discouraged  from  bring- 
ing a  writ  of  error  or  attaint.  (/) 

It  has  also  been  said,  that  he  who  by  his  friendship  or  intereU 
saves  a  person  that  expense  in  his  cause  which  he  might  otherwise 
be  put  to,  or  gives,  or  but  endeavours  to  give,  any  other  kind  of 
assistance  to  a  party  in  the  management  of  his  suit,  ie  guilty  of 
maintenance,  {g)  And  it  has  been  said  also,  that  he  who  gives 
any  public  countenance  to  another  in  relation  to  such  suit  will 
come  under  the  like  notion;  as  if  a* person  of  great  power  and 
interest  says  publicly  that  he  will  spend  a  sum  of  money  on  one 
side,  or  that  he  will  give  a  sum  of  moneys  to  labour  the  jury, 
whether  in  truth  he  spend  any  thing  or  not;  or  where  such  a 
person  comes  to  the  bar  with  one  of  the  parties,  and  stands  by 
him  while  his  cause  is  tried,  whether  he  says  any  thing  or  not ; 
for  such  practices  not  only  tend  to  discoui^ge  the  other  party  from 
going  on  with  his  cause,  but  also  to  intimidate  juries  from  doing 
their  duty,  {h)  But  it  seems  that  a  bare  promise  to  maintain  ano- 
ther is  not  in  itself  maintenance,  unless  it  be  either  in  respect  of 
the  power  of  the  person  who  makes  it,  or  of  the  public  manner  in 
which  it  is  made,  (i)  And  it  seems  clear,  that  a  man  is  in  no 
danger  of  being  guilty  of  an  act  of  maintenance,  by  giving  another 
friendly  advice  as  to  his  proper  remedy  at  law,  or  as  to  the  coun- 
sellor or  attorney  likely  to  do  his  business  most  efiectually.  {k) 

But  there  are  many  acts,  in  the  nature  of  maintenance,  which  wbcnjustifi- 
become  justifiable  from  the  circumstances  imder  which  tiiey  are  «^^c« 
done.    Tliey  may  be  justifiable,  1 .  in  respect  of  an  interest  in  the 
thing  in  variance;  2.  in  respect  of  kindred  or  affinity;  3.  in  respect 
of  o3ier  relations,  as  that  of  lord  and  tenant,  master  and  servant; 
4»  in  respect  of  charity ;  5*  in  respect  of  the  profession  of  the  law. 

It  seems  clear  that  not  only  those  who  have  an  actual  interest  In  respect  of 
in  the  thing  in  variance,  as  those  who  have  a  reversion  expectant  ^ug^^n^ja^ 

vutiance. 

(e)  4  Bac.  ^b.  490.  Maintenance^  *'  corioas,  and  not  altogether  useless, 
(A).  1  Hawk.  P.O.  C.9S.  8. 12. where  **  to  see  how  the  doctrine  of  main- 
it  is  said,  that  if  it  plainly  appear  that  **  tenance  has  from  time  to  time  been 
the  money  was  given  merely  with  a  *'  received  in  fFeslmintter  Hall.  At 
design  to  assist  m  the  prosecution  or  *'  one  time,  not  only  he  who  laid  out 
defence  of  an  intended  suit,  which  af-  '*  money  to  assist  another  in  his  cause, 
forwards  is  actually  brought,  surely  it  *'  but  he  that  by  his  frieodship  or  in- 
cannot  but  be  as  great  a  misdemeanor  **  terest  saved  him  an  expense  that  he 
in  the  nature  of  the  thing  and  equally  *'  would  otherwise  be  put  to,  was  held 
criminal  at  common  law  as  if  the  mo-  **  guilty  of  maintenance.  Nay,  if  he 
ney  were  given  after  the  commence-  '*  officiously  gave  evidence,  it  was 
ment  of  the  suit;  though  perhaps  it  '*  maintenance;  so  that  he  must  have 
may  not  in  strictness  come  under  the  '*  had  a  mbpwna,  or  suppressed  the 
notion  of  maintenance.  *'  truth.    That  such  doctnne,  repug- 

(f)  1  Hawk.  P.  C.  c.  83.  s.  IS.  4  "  nant  to  every  honest  feeling  of  the 
Bac.  Ab.  490.  JH/dntenance  (A)-  **  human  heart,  should  be  laid  aside, 

(g)  Bro.  tit.  Mainienancey  7, 14,  17,    **  must  be  expected." 

&c.   1  Hawk.  P.  C.  c.  83.  s.  6,  6.    But        (fc)  1  Hawk.  P.  C.  c.83.  s.  7.  4  Bac. 
f  ».  howfietr  this  would  be  acted  upon    Ab.  489.  Maintenance  (A). 
at  the  present  day  ;  and  see  the  judg-        if)  1  Hawk.  P.  C.  c.  83. «.  8. 
ment  of  Bnller,  J.  in  Master  r.  Miller,       \k)  IHd.  s.  9,  4  Bac.  Ab.  489.  Miriw 
4  T.  B.  340.  where  he  says :  «*  It  is    tenanee  (A). 
VOL.  I.  •  N 
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[book  n* 


In  respect  of 
kindred  or 
affinity. 


In  respect  of 
the  relation 
of  lord  and 
tenant,  master 
and  servant. 


on  an  estate-tail,  or  a  lease  for  life  or  years,  &c.  but  also  liiose 
who  have  a  bare  contingency  of  an  intere&t  in  the  lands  in  ques- 
tion, which  possibly  may  never  come  in  esse^  and  even  those  who 
by  the  act  of  God  have  the  immediate  possibility  of  such  an 
interest,  as  heirs  apparent,  or  the  husbands  of  such  heirs,  though 
it  be  in  the  power  of  others  to  bar  them,  may  lawfully  maintain 
another  in  an  action  concerning  such  lands :  and  if  a  plaintiff  in 
an  action  of  trespass  alien  the  lands,  the  alienee  may  produce  evi-* 
dence  to  prove  that  the  inheritance  at  the  time  of  the  action,  was 
in  the  plaintiff,  because  the  title  is  now  become  his  own.  (/)  Also 
he  who  is  bound  to  warrant  lands  may  lawfully  maintain  the 
tenant  in  the  defence  of  his  title,  because  be  is  bound  to  render 
other  lands  to  the  value  of  those  that  shall  be  evicted.  And  he 
who  has  an  equitable  interest  in  lands  or  goods,  or  even  in  a  chose 
in  action,  as  a  cestui  que  trusty  or  a  vendee  of  lands,  &c.,  or  an 
assignee  of  a  bond  for  a  good  consideration,  may  lawfully  maintain 
a  suit  concerning  the  &ing  in  which  he  has  such  an  equity,  (m) 
And  wherever  any  persons  claim  a  common  interest  in  the  same 
thing,  as  in  a  way,  churchyard,  or  common,  &c.  by  the  same  title, 
they  may  maintain  one  another  in  a  suit  concerning  such  thing. 
And  a  man's  bail  may  take  care  to  have  his  appearance  recorded  : 
but,  as  some  say,  they  cannot  safely  intermeddle  further,  (n) 

Whoever  is  of  kin,  or  godfather  to  either  of  the  parties,  or 
related  by  any  kind  of  affinity  still  continuing,  may  lawfully  stand 
by  at  the  bar  and  counsel  him,  and  pray  another  to  be  of  counsel 
for  him;  but  cannot  lawfully  lay  out  his  money  in  the  cause,  unless 
he  be  either  father,  or  son,  or  heir  apparent,  to  the  party,  or  hus- 
band of  such  an  heiress,  (o) 

Much  of  the  law  relating  to  the  maintenance  which  a  lord  may 
give  to  his  tenant  would  hardly  be  applicable  at  the  present  time. 
It  seems  to  have  been  the  better  opinion  that  the  lord  might  jus  • 
tify  laying  out  his  own  money  in  defence  of  his  tenant's  title, 
where  the  lands  were  originally  derived  from  the  lord,  but  that  he 
could  not  maintain  the  tenant  in  respect  of  lands  not  holden  of 
himself,  {p) 

With  req>ect  to  the  maintenance  which  a  master  may  give  to 
his  servant,  it  has  been  held  that  he  may  go  along  with  him,  or 
his  domestic  chaplain,  to  retain  counsel;  also  he  may  pray  one  to 
be  of  counsel  for  him,  and  may  go  with  him,  and  stand  with  him, 
and  aid  him  at  the  trial,  but  ought  not  to  speak  in  court  in  favour 
of  his  cause :  also  it  is  said,  that  if  the  servant  be  arrested,  the 
master  may  assist  him  with  money  to  keep  him  from  prison,  that 
he  may  have  the  benefit  of  his  service ;  but  he  cannot  safely  lay 
out  money  for  the  servant  in  a  real  action,  unless  he  have  some  of 
his  wages  in  his  hands ;  but;  those,  with  Uie  servant's  consent,  he 
may  si^ely  disburse,  (q)  And  a  servant  cannot  lawfiQly  lay  out 
lEmy  of  his  own  money  to  assist  thei  master  in  his  suit,  (r) 

.  (0  4  Bac.  Abr.  490,  M^tSmtemance 
(B).  1  Hawk.  P.  C.  c.  8S.  s.  14, 16,  &c; 
.  (m)  Id^  Ibid,  and  see  the  judrment 
of  Boiler,  J.  in  Master  «.  MiUer,  4 
T.n,  SAO.  ei  Mequ. 

(It)  1  Hawk.  P.  C.  c.  Sa.  8.  84«  85. 
4  Bac.  Abr.  490.  MMintefumet  {1^. 


(o)  4  Bac.  Abr.  491.  1  Hawk.  P.  C. 
c.  83.  s.  26a 

(p)  I  Hawk.  P.  C.  c  83.  a.  «9.      • 

(ff)Bro.  Maim.  44,  5C.  I  Hawlc* 
?.C.  c.  d3.8.Sl,3f,  S9. 

(r)  1  Hawk.  tf.  a.  34. 
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Any  one  may  lawfolly  give  money  to  a  poor  man  to  enable  him  in  mpect  of 
to  carry  on  his  suit:  and  any  one  may  safely  go  with  a  foreigner^  charity. 
who  cannot  speak  English^  to  a  counsellor  and  inform  him  of  his 
case.  («) 

A  caunseUoTy  having  received  his  fee,  may  lawfully  set  forth  his  in  respect  of 
client's  cause  to  the  best  advantage:  but  can  no  more  justify  the profeMion 

_^_.       ,  .  ,  •   A  •    !_•        •j.        al       A     •  •  xL   '    of  the  law, 

gmng  him  money  to  mamtain  his  smt^  or  threatening  a  juror^  thaEi 
any  other  person.  An  aiiomey  also,  when  specially  retained,  may 
lawfully  prosecute  or  defend  an  action,  and  lay  out  his  own  money 
m  the  suit:  but  an  attorney  who  maintains  another  is  not  jus- 
tified by  a  general  retainer  to  prosecute  for  him  in  all  causes. 
Nor  can  an  attorney  lawfully  carry  on  a  cause  for  another  at  hia 
own  expense,  with  a  promise  never  to  expect  repayment;  and  it 
ift  said  to  be  questionable  whether  solicitors,  who  are  no  attor- 
nieii,  can,  in  any  caae^  lawfully  lay  out  their  own  money  in  ano- 
ther's cause,  {i) 

But  no  counsellor  or  attorney  ean  justify  using  any  deceitfiit 
practice  in  maintenance  of  a  client's  cause ;  and  they  will  be 
UaUe  to  be  punished  for  misdemeanors  in  this  respect  by  the' 
common  law,  and  also  by  the  statute  Westm.  1.  c.  29;  (it)  in  the 
oonstruction  of  this  statute  it  hath  been  holden  that  aU  fraud  and 
felaehood,  tending  to  impose  upon  or  abuse  the  justice  of  the 
king's  courts,  are  within  the  purview  of  it ;  as  if  an  attorney  sue 
out  an  habere  facias  seUinamy  falsely  reciting  a  recovery  where 
there  was  none,  and  by  colour  thereof  put  the  supposed  te- 
nant in  the  action  out  of  his  freehold.  Also  it  is  an  offence' 
within  the  statute  to  bring  a  praecipe  against  a  poor  man  having 
nothing  in  the  land,  on  purpose  to  oust  the  true  tenant,  or  to 
pfocure  an  attorney  to  appear  for  a  man,  and  confess  a  judgment 
without  any  warrant ;  or  to  plead  a  false  plea,  known  to  be  utterly 
groundless,  and  invented  merely  to  delay  justice  and  to  abuse  the 
court,  {a)  In  most  of  these  cases  the  court  would  probably  grant 
an  attachment  against  the  offender  on  motion,  (jr) 

IL  Champerty  is  a  species  of  maintenance,  being  a  bargain  Champerty, 
with  a  plaintiff  or  defendant  campum  partire,  to  divide  the  land  or 
other  matter  sued  for  between  them,  if  diey  prevail  at  law; 
whereupon  the  champerter  is  to  carry  on  tii/e  party's  suit  at  hi» 
own  expense,  (a)  Little  is  to  be  met  with  in  modem  books*  upM; 
this  subject:  biit  the  statutes,  and  resolutions  upon  thefip'  conh- 
sirttction,  may  be  shortly  noticed. 

The  statute  fTestminster  1.  (3  £dw.  1.)  c.25.  enacts,  that  '^  no  Wettm.l.c.25. 
**  officepft  of  the  kinir,  by  themselves-,  nor  by  others,  shall  main-  No  officer,  &c. 
«  Uin  pleas,  suits,  «  mitters,  hanging  in  k  king'*  courts,  for  ^LT*^ 

lands,  tenements,  or  other  things,  for  to  hhr^  part  or  pr^t  lands,  &c.  to 

thereof,  by  covenant  made  between  them ;  and  he  tiiait  doth  shall  ^!i^ 
^  be  punished  at  the  long's  pleasure."    By  the  coittts  mentioned 

(ff)  Bro.  JIf clul.  14.  4Bac.Abr.  491.  offender  shall   be   imprisoned' for  a, 

M!tinienanoe(]B)4.  1  Hawk.  P.  C.  c.  83.  jear  and  a  day,  and  shaft  not  plead 

K  se,  ST.  «gmn  if  he  be  a  pleader. 

(Q«  tot.  564.    4  Bhc.  Abv.  40»l,  (jr).9  Inst  llld.  I)y..SI».    1  Hiaivk. 

49e.  Mmintetumce  (B)  5.  1  Hawk.  P.  C.  P.  C.  c.  83.  s.  33,  et  icqu. 

e.  83.  8. 98,  29,  30.  (y)  4  Bac.  A^.  490,  JliMteffi$ke»  ia 

(a)  8  Inst  215.  flae.  Abr.ait^Hanrk.  the-narrin. 

id.  md.    Tlte  statute  cmcf»  fbat  the  (»)  4  Bhie.  Gonir  MK 

n2 
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[book  II. 


Wc8tm.2.  C.49. 
Certain  offi- 
cers not  to  re- 
ceive any 
church,  land, 
&c.  so  long  as 
the  thing  is  in 
plea. 


Extended  by 
28  Edw.  1. 
ell. 


in'  this  statute  it  has  been  held  that  courts  of  record  only  are 
intended;  and  it  has  also  been  held  that  under  the  word  covenant 
all  kinds  of  promises  and  contracts  of  this  kind  are  included ;  that 
maintenance  in  personal  actions^  to  have  part  of  the  debt  or 
damages,  is  as  much  within  the  statute  as  maintenance  in  real 
actions  for  a  part  of  the  land ;  and  that  though  a  grant  of  rent  oUt 
of  other  lands  is  not  within  the  statute,  yet  the  statute  applies  to 
a  grant  of  rent  out  of  the  lands  in  question ;  but  that  a  grant  of 
part  of  a  thing  ita  suit,  made  in  consideration  of  a  precedent  debt, 
IS  not  within  its  meaning,  (a)  llie  maintenance  of  a  tenant  or 
defendant  is  as  much  within  the  meaning'  of  the  statute  as  the 
maintenance  of  a  demandant  or  plaintiff.  And  it  has  been  holden 
not  to  be  material  whether  he  who  brings  a  writ  of  champerty 
did  in  truth  suffer  any  damage  by  it,  or  whether  the  plea  wherein 
it  is  alleged  be  determined  or  not.  {b) 

The  statute  TFestminster 2.  (13  Edw.  1.)  c.49.  enacts,  that 
'^  the  chancellor,  treasurer,  justices,  nor  any  of  the  king's  council, 
^^  no  clerk  of  the  chancery,  nor  of  the  exchequer,  nor  of  any 
^^  justice  or  other  officer,  nor  any  of  the  king's  house,  clerk  ne  lay, 
^^  shall  not  receive  any  church,  nor  advowson  of  a  church,  land, 
"  nor  tenement,  in  fee,  by  gift,  nor  by  purchase,  nor  to  farm,  nor 
^^  by  champerty,  nor  otherwise,  so  long  as  the  thing  is  in  plea 
^^  before  us,  or  before  any  of  our  officers ;  nor  shall  take  no  reward 
^^  thereof.  And  he  that  doth  contrary  to  this  act,  either  himself 
^^  or  by  another,  or  make  any  bargain,  shall  be  punished  at  the 
^^  king's  pleasure,  as  well  he  that  purchaseth  as  he  that  doth  sell." 
This  statute  extends  only  to  the  officers  therein  named,  and  not  to 
any  other  persons,  (c)  But  it  so  strictly  restrains  all  such  officers 
from  purchasing  any  land,  pending  a  plea,  that  they  cannot  be 
excused  by  a  consideration  of  kindred  or  affinity,  and  they 
are  within  the  meaning  of  the  statute  by  barely  making  such  a 
purchase,  whether  they  maintain  the  party  in  his  suit  or  not; 
whereas  such  a  purchase  for  good  consideration  made  by  any 
other  person,  of  any  terre-tenant,  is  no  offence,  unless  it  appear 
that  he  did  it  to  maintain  the  party,  {d) 

The  statute  28  Edw.  1.  c.  11.  reciting  that  the  king  had  there- 
tofore ordained  by  statute  that  none  of  his  ministers  should  take 
no  plea  for  maintenance,  by  which  statute  other  officers  were  not 
bounden^  enacts,  that  ^^  the  king  will  that  no  officer,  nor  any  other 
^^  (for  to  have  part  of  the  thing  in  plea)  shall  not  take  upon  him 
^^  the  business  that  is  in  suit ;  nor  none  upon  any  such  covenant 
^^  shall  give  up  his  right  to  another ;  and  if  any  do,  and  he  be 
^^  attainted  thereof,  the  taker  shall  forfeit  unto  the  king  so  much  of 
'^  his  lands  and  goods  as  doth  amount  to  the  value  of  the  part  that 
^^  he  hath  purchased  for  such  maintenance.  And  for  this  aiteindre, 
'^  whosoever  will  shall  be  received  to  sue  for  the  king  before  the 
'^  justices  before  whom  the  plea  hangeth,  and  the  judgment  shall 
'^  be  given  by  them.  But  it  may  not  be  understood  hereby,  that 
^'  any  person  shall  be  prohibit  to  have  counsel  of  pleaders,  or  of 
'^  leiffned  men  in  the  law  for  his  fee,  or  of  his  parents  or  next 


(a)  See  the  authorities  collected  in 
1  Hawk.  P.  C.  c.  84.  8.  S.  «l  $€qu, 
1  Bac  Ab.  Ckamptrty^  p;  574. 

1 


(b)  Id.  ibid, 

(e)  %  lost  484, 485. 

{d)  1  Hawk.  P.C.  c.84»b.  12. 
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*'  friends."  Upon  this  statute  it  seems  to  be  agreed  that  cham- 
perty in  any  action  at  law  is  within  it ;  and  a  purchase  of  land, 
pending  a  suit  in  equity  concerning  it,  has  also  been  holden  to  be 
within  the  statute }  also  a  lease  for  tife  or  years,  or  a  voluntary 
gift  of  land,  pending  a  plea,  is  as  much  within  the  statute  as  a 
purchase  for  money.  But  neither  a  conveyance  executed,  pending 
a  plea,  in  pursuance  of  a  precedent  bargain,  nor  any  surrender  by 
a  lessee  to  his  lessor,  nor  any  conveyance  or  promise  thereof  made 
by  a  father  to  his  son,  or  by  any  ancestor  to  his  heir  apparent,  nor 
a  ^t  of  land  in  suit,  after  the  end  of  it,  to  a  counsellor,  for  his  fee 
or  wages,  without  any  hind  of  precedent  bargain  rdiatmg  to  such 
gift,  are  within  the  meaning  of  the  statute,  (e) 

III.  Another  species  of  maintenance  appears  to  be  the  offence  Of  buying  or 
o(  buying  or  selling  a  jiretetided  title;  of  which  it  is  said  in  the  ♦^"iedtiS"" 
books  that  it  seems  to  be  an  high  offence  at  common  law,  as  plainly 
tending  to  oppression,  for  a  man  to  buy  or  sell  at  an  under  rate  a 
doubtful  title  to  lands  known  to  be  disputed,  to  the  intent  that  the 
buyer  may  carry  on  the  suit,  which  the  seller  does  not  think  it 
worth  his  while  to  do.  And  it  seems  not  to  be  material  whether 
the  title  be  good  or  bad ;  or  whether  the  seller  were  in  possession 
or  not,  unless  the  possession  were  lawful  and  uncontested.  (/) 
Offences  of  this  kind  are  also  restrained  by  several  statutes.  The 
1  Rich.  2.  c.  9.  enacts,  that  no  gift  or  feoffment  of  lands  or  goods 
in  debate  under  legal  proceedings,  as  mentioned  in  the  statute, 
shall  be  made ;  and  that,  if  made,  they  shall  be  holden  for  none  and 
of  no  value,  {g)  And  by  the  13  Edw.  1.  c.  49.  no  person  of  the 
king's  house  shall  buy  any  title  whilst  the  thing  is  in  dispute,  on 
I>ain  of  both  the  buyer  and  seller  being  punished  at  the  king's 
pleasure.  There  is  also  a  provision  of  the  statute  32  Hen.  8.  c.  9. 
that  no  one  shall  buy  or  sell  or  obtain  any  pretended  right  or  title 
to  land  unless  the  seller,  his  ancestors,  or  they  by  whom  he  claims, 
have  been  in  possession  of  the  same,  or  of  the  reversion  or  re- 
mainder thereof,  or  taken  the  rents  or  profits  for  one  whole  year 
before ;  on  pain'  that  both  seller  and  buyer  shall  each  forfeit  the 
value  of  such  land,  the  one  half  to  the  king,  and  the  other  to  him 
who  will  sue.  (A) 

The  offences  of  champerty  and  buying  of  titles,  laid  or  alleged  in  Place  of  triar 
any  declaration  or  information,  may  be  laid  in  any  county,  at  the  for  champcrtr 
pleasure  of  the  informer,  (t)  tuies"^*  ^ 

By  the  common  law  all  unlawful  maintainers  are  not  only  liable  puniHhment 

to  render  damages  in  an  action  at  the  suit  of  the  party  grieved,  but  of  mainte- 
nance by  com- 
mon  law» 

(r)  1  Bac.  Abr.  Champerty^  p.  576.  (A)  But  the  statute  provides  that  any 
I  Hawk.  P.  C.C.84.S.  14.  ei  $equ.  But  person,  being  in  lawful  possession  by 
with  respect  to  the  counsellor  it  is  said  taking  the  rents  and  profits,  may  buy 
that  it  seems  dangerous  for  him  to  or  get  the  pretended  right  or  title  of 
meddle  with  any  such  gift,  since  it  any  other  person  to  the  same.  And  it 
cannot  but  carry  with  it  a  strong  pr^  also  proYides,  that  no  person  shall  be 
sumption  of  champerty.    8  Inst.  664.      charged  with  these    penalties  unless 

(/)  4  Bac.  Abr.  Mainienaneey  (E)  p.  suc^  within  a  year  after  the  offence. 
494.  1  Hawk.  P.C.  c.  86.  s.  1.  Moore  For  the  construction  of  this  statute, 
751.     Hob.  115.    Plowd.  80.  see  1  Hawk.  P.C.  c.  86.  s.7.  et  uqu, 

ig)  But  as  between  the  feoffor  and        (i)  31  Eliz.  c.  5.  s.  4.    1  Hawk.  P.  C. 
feoffee,  feoffments  of  this  kind  are  ef-    c«  84.  s.  SO.  and  c.  86.  s.  18. 
fectoal.    Co.  Lit.  369. 
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•ttay  ateol>e  indicted  and  fined,  and  imprisoned^  &c«;  and  it  seems 
that  a  court  of  record  may  commit  a  man  for  an  act  of  maintenance 
in  the  face  of  the  Court,  {k) 
Bj  statute.  Some  pains  and  penalties  are  also  attached  to  this  offence  by 

statute.  The  1  Rich.  2.  c.  4.  enacts,  that  no  person  miiatsoevef 
shall  take  or  sustiun  any  quarrel  by  maintenance,  in  the  country  or 
elsewhere,  on  grievous  pain ;  that  is  to  say,  the  king's  counsellors 
and  great  officers,  on  a  pain  that  shall  be  ordained  by  the  king 
himself,  by  the  advice  of  the  lords  of  this  realm ;  and  other  officers 
of  the  king,  on  pain  to  lose  their  offices  and  to  be  imprisoned  and 
ransomed  &C.5  and  all  other  persons,  on  pain  of  imprisonment  and 
ransom.  And  by  the  32  Hen.  8.  c.  9.  nuuntenance  is  subjected  to 
a  forfeiture  of  ten  pounds :  one  moiety  to  the  king,  and  tiie  other 
moiety  to  the  informer.  (/) 

ik)  SRoll.  Abr.  114.  8  Inst.  SOS.  (i)  For  the  coDStruclion  of  these sta- 
Hetl.  79.  1  Hawk.  P.  C.  c.  83.  s.  88.  tutes,  see  1  Hawk.  P.  G.  c.  83.  8.  40.  ei 
4  Bac.  Abr.  Mainterumce^  (C)  p.  498.      gcqu. 
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CHAPTER  THE  TWENTY-FIRST. 


OT  EMBRACERY^   AND    DISSUADING   A   WITNESS    FROM   GIVING 

EVIDENCE* 

Embracery  is  another  species  of  maintenance^  and  consists  in  Embracoy— 

Ruch  practices  as  tend  to  affect  the  administration  of  justice  by  Cwruptiiig  or 

improperly  working  upon  the  minds  of  jurors.    It  seems  clear  that  JJlrojS^^"'^ 

any  attempt  whatsoever  to  corrupt  or  influence,  or  instruct  a  jury 

in  the  cause  beforehand,  or  in  any  way  to  incline  them  to  be  more 

favourable  to  the  one  side  than  to  the  other  by  money,  promises, 

letters,  threats,  or  persuasions,  except  only  by  the  strength  of  the 

evidence  and  the  arguments  of  the  counsel  in  open  Court,  at  the 

trial  of  the  cause,  is  a  proper  act  of  embracery,  whether  the  jurors 

on  whom  such  attempt  is  made  give  any  verdict  or  not,  or  whether 

the  verdict  given  be  true  or  false,  (a)     And  it  has  been  adjudged 

that  the  bare  giving  of  money  to  another,  to  be  distributed  among 

jurors,  is  an  (^nce  of  the  nature  of  embracery,  whether  any  of  it 

be  afterwards  actually  so  distributed  or  not.     It  ia  also  clear  that  it 

18  as  criminal  in  a  juror  as  in  any  other  person  to  endeavour  to 

prevail  with  his  companions  to  give  a  verdict  for  one  side  by  any 

practices  whatsoever;  except  only  by  arguments  from  the  evidence 

which  may  have  been  produced,  and  exhortations  from  the  general 

obligations  of  conscience  to  give  a  true  verdict.    And  there  can  be 

no  doubt  but  that  all  fraudulent  contrivances  whatsoever  to  secure 

a  verdict  are  high  offences  of  this  nature ;  as  where  persons  by 

indirect  means  procure  themselves  or  others  to  be  sworn  on  a  tales 

in  order  to  serve  one  side,  (b) 

It  is  said  that  generally  the  giving  of  money  to  a  juror  after  the 
verdict,  without  anv  precedent  contract  in  relation  to  it,  is  an 
offence  savouring  of  the  nature  of  embracery:  but  this  does  not 
apply  to  the  reasonable  recompence  usually  allowed  to  jurors  for 
their  expenses  in  travelling,  {c) 

The  law  wiU  not  suffer  a  mere  stranger  so  much  as  to  labour  a  How  far  jut- 
juror  to  appear,  and  act  according  to  his  conscience :  but  it  seems  ^&ble. 
clear  that  a  person  who  may  justify  any  other  act  of  maintenance,  {d) 
may  safely  labour  a  juror  to  appear  and  give  a  verdict  according  to 
his  conscience ;  but  that  no  other  person  can  justify  intermeddling 

(«)  1  Hawk.  P.  C.  c.  85.  8.  1,  6.  4  King  v.  Opie  and  others,  1  Saund.  301. 
Blac.  Com.  140.  (c)  I  Hawk.  P.  C.  c.  85.  s.  9. 

(*)  1  Hawk.  P.  C.  e.  85i  s.  4.    The        {d)  Ante,  177,  ei  sequ. 
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Of  dissuading  a  Witness^  ^c.         [boor  ii. 

8o  far.  And  no  one  whatsoever  can  justify  the  labouring  a  juror 
not  to  appear,  {e) 

Offences  of  this  kind  subject  the  offender  to  be  indicted  and 
punished  by  fine  and  imprisonment  in  the  same  manner  as  all  other 
kinds  of  unlawful  maintenance  do  by  the  common  law.  (/)  They 
are  also  restrained  by  statutes:  the  o  Edw.  3.  c.  10.  enacting  that 
any  juror  taking  of  the  one  party  or  the  other,  and  being  duly 
attainted,  shall  not  be  put  in  any  assizes,  juries,  or  inquests,  and 
shall  be  commanded  to  prison,  and  further  ransomed  at  the  king's 
will;  and  the  34  Edw.  o.  c.  8.  enacting  that  a  juror  attainted  of 
such  offence  shall  be  imprisoned  for  a^year.  A  subsequent  statute 
38  Edw.  3.  c.  12.  enacts  that  if  any  jurors,  sworn  in  assizes  and 
other  inquests,  take  any  thing,  and'be  thereof  attainted,  every  such 
juror  shall  pay  ten  times  as  much  as  he  hath  taken.  ^^  And  that 
^*  all  the  embraceors  to  bring  or  procure  such  inquest  in  the  coun- 
^'  try,  to  take  gain  or  profit,  shall  be  punished  in  the  same  manner 
'^  and  form  as  the  jurors ;  and  if  the  juror  or  embraceor  so  attainted 
^^  have  not  whereof  to  make  gree  in  the  manner  aforesaid,  he  shall 
*^  have  the  imprisonment  of  one  year."  {g)  The  statute  32  Hen.  8. 
c.  9.  also  enacts  that  no  person  shall  embrace  any  freeholders  or 
jurors  upon  pain  of  forfeiting  ten  pounds,  half  to  the  king,  and 
half  to  him  that  shall  sue  within  a  year. 

All  who  endeavour  to  stifle  the  truth,  and  prevent  the  due 
execution  of  justice,  are  highly  punishable ;  and  tiierefore  the  dis- 
suading or  endeavouring  to  dissuade  a  witness  from  ^ving  evidence 
against  a  person  indicted  is  an  ofience  at  common  law^  though  the 
persuasion  should  not  succeed.  (A) 


ie)  1  Hawk.  P.  C.  c.  85.  s.  6. 

if)  Id.  8.  7.    4  BL  Com.  140. 

is)  I'^pon  the  construction  of  these 
statutes,  and  respecting  the  action  of 
4ecie»  tantum^  see  1  Hawk.  P.  C.  c.  85. 
8. 1 1 .  el  Bequ,  And  see  also  88  Hen.  8. 
c.  9.  which  enacts  that  all  statutes 
theretofore  made  concerning  mainte- 
nance, champerty,  and  embracery,  or 
any  of  them,  then  standing  and  being  in 
their  full  strength  and  force,  shall  be 
put  in  due  execution. 


(A)  1  Hawk.  P.  C.  c.  SI.  s.  15.  Rex 
V,  Lawley,  8  Sir.  904.  See  as  to  mere 
attempts  to  commit  crimes,  ante^  p. 
44, 45.  And  see  an  indictment  for  dis- 
suading a  witness  from  giving  evidence 
againsta  person  indicts,  8  Chit  Grim. 
L.  835 :  and  an  indictment  for  a  con- 
spiracy to  prevent  a  witness  from  giv- 
ing evidence.  Rex  v.  Steventon  and 
others,  8  East.  R.  868.  And  see  Rex 
V.  Edwards,  poti,  Book  Y.  Chap.  i. 
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CHAPTER  THE  TWENTY-SECOND. 


OF  BARBATaV,  AND    OV    SUING    IN    THB    NAMB  OF  A   FICTITIOUS 

PLAINTIFF. 

A  BARRATOR  is  defined  to  be  a  common  mover^  exciter,  or  main-  Definition  of 
tainer^  of  suits  or  quarrels,  in  courts  of  record,  or  other  courts,  as  ^*>™^« 
the  county  court,  and  the  like ;  or  in  the  country,  by  taking  and 
keeping  possession  of  lands  in  controversy,  by  all  kinds  of  disturb- 
ance of  the  peace,  or  by  spreading  false  rumours  and  calumnies 
whereby  discord  and  disquiet  may  grow  among  neighbours*  (a) 
But  one  act  of  this  description  will  not  make  any  one  a  barrator,  what  persons 
as  it  is  necessary  in  an  indictment  for  this  oifence  to  charge  the  ™y  Mmmit 
defendant  with  being  a  common  barrator ^  which  is  a  term  of  art  ^  ^  ^-  ^^^'    ^ 
appropriated  by  law  to  this  crime.  (A)     It  has  been  holden,  that  a 
man  shall  not  be  adjudged  a  barrator  in  respect  of  any  number  of 
false  actions  brought  by  him  in  his  own  right :  (c)  but  this  is 
doubted,  in  case  such  actions  be  merely  groundless  and  vexatious, 
without  any  manner  of  colour,  and  brought  only  with  a  design  to 
oppress  the  defendants,  (d) 

An  attorney  cannot  be  deemed  a  barrator  in  respect  of  his  main- 
taining another  in  a  groundless  action,  to  the  commencing  whereof 
he  was  in  no  way  privy,  {e)  And  it  seems  to  have  been  holden  that 
a  feme  covert  cannot  be  indicted  as  a  common  barrator :  (/)  but  this 
opinion  is  considered  as  questionable,  {g) 

In  an  indictment  for  this  offence  it  seems  to  be  unnecessary  to  indictment 
allege  it  to  have  been  committed  at  any  certain  place  3  because,  ^^^  proceed- 
from  the  nature  of  the  crime,  consisting  in  the  repetition  of  several  '°^* 
acts,  it  must  be  intended  to  have  happened  in  several  places ; 
wherefore  it  is  said  that  the  trial  ought  to  be  by  a  jury  from  the 
body  of  the  county.  (A)     As  the  indictment  may  be  in  a  general 
form^  stating  the  defendant  to  be  a  common  barrator,  without 

(a)  Rexo.Urlyo,  8  Saand.  308,  note  1  Sid.  888.    Reg.  v.  Hannon,  6  Mod. 

(I).     1  Hawk.  P.C.  c.81.8.  1,8.    Co.  311. 
Lit.  368.    8  Rep.  36.    Barrator  is  said        (e)  Roll.  Abr.  355. 
to  be  a  forensic  term  taken  from  the       (V)  1  Hawk.  P.  C.  c.  81 .  s.  3. 
Normans.  The  Islandic  and  Scandina-        (e)  1  Hawk.  P.  C.  c.  81.  s.  4. 
vian  ^«rffi/«,  the  Anglo-Norman  bmret^        (f)  I  Bac.  Abr.  Baron  and  Feme  (G) 

and  the  Italian  karaUa^  are  all  words  in  the  notes,  citing  Roll.  Rep.  39. 
signifying  a  quarrel  or  contention.  See        {g)  1  Hawk.  P.  C.  c.  81.  s.  6. 
the  notes  to  I  Bac.  Abr.  508,  Barratry       <A)  Parcel's  case,  Cro.  Eliz.  195.     I 

<A).  '  Hawk.  P.  C.  c.  81.  s.  11.    1  Bac.  Abr. 

(*)  8  Co.  36.    Rex  0.  Hardwicke,  509,  Barrairy  (B). 
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Of  suing  in  the  Name  of  a  fictitious  Plaintiff,   [book  ii. 

shewing  any  particular  facts,  it  is  clearly  settled  that  the  prose- 
cutor mustj  before  the  trial,  give  the  defendant  a  note  of  the  par-^ 
iicular  acts  of  barratry  which  he  intends  to  prove  against  him ; 
and  that,  if  he  omit  to  do  so,  the  Court  will  not  suffer  him  to  pro- 
ceed in  the  trial  of  the  indictment,  (i)  And  the  prosecutor  will  be 
confined  to  his  note  of  particulars ;  and  wiU  not  be  at  liberty  to 
give  evidence  of  any  other  acts  of  barratry  than  those  which  are 
therein  stated,  {k) 

It  has  been  adjudged  that  justices  of  peace,  €U  suehy  have,  by 
virtue  of  the  commission  of  the  peace,  authority  to  inquire  and 
hear  this  offence,  without  any  special  commission  of  oyer  and  ter- 
miner. (Z) 

The  punishment  for  this  offence  in  common  persons  is  by  fine 
and  imprisonment,  and  binding  them  to  their  good  behaviour; 
and  in  persons  of  any  profession  relating  to  the  law,  a  further 
punishment  by  being  disabled  to  practise  for  the  future,  {m)  And 
It  may  be  observed  that  by  12  Geo.  I.  c.  29.  s.  4.  if  any  person 
convicted  of  common  barratry  shall  practise  as  an  attorney,  solicitor, 
or  agent,  in  any  suit  or  action  Jn  England,  the  Judge  or  Judges  of 
the  Court  where  such  suit  or  action  shall  be  brought  shall,  upon 
complaint  or  information,  examine  the  matter  in  a  summary  way 
In  open  Court ;  and,  if  it  shall  appear  that  the  person  complained 
of  has  offended,  shall  cause  such  offender  to  be  transported  for 
seven  years.  (») 

In  this  place  may  be  mentioned  another  offence  of  equal  malig- 
nity and  audaciousness ;  that  of  suing  another  in  the  name  of  a 
fictitious  plaintiff  5  either  one  not  in  being  at  all,  or  one  who  is 
ignorant  of  the  suit.  This  offence,  if  committed  in  any  of  the 
king's  superior  Courts,  is  left,  as  a  high  contempt,  to  be  punished 
at  their  discretion :  but  in  Courts  of  a  lower  degree,  where  the 
crime  is  equally  pernicious,  but  the  authority  of  the  Judges  not 
equally  extensive,  it  is  directed  by  the  stiettute  8  Eliz.  c.  2.  s.  4.  to 
be  punished  by  six  months'  imprisonment,  and  treble  damages  to 
the  party  injured,  (o) 


(<)  Rex  v;  Grove,  5  Mod.  1 8.  T Anson 
«.  Staart,  1  T.  R.  per  Boiler,  J.  And 
per  Heath,  J.  in  Rex  v,  Wylie  and  an- 
other, 1  New  R.  95. 

(k)  Goddard  v.  Smith,  6  Mod.  86«. 

(0  Barnes  v,  Constantine,  Yelv.  46. 
Cro.  Jac.  99.  S.  C.  recognised  in  Busby 
V.  Watson,  8  Blac.  R.  1050.  See  Rex 
V,  Urijn,  8  Saund.  SOS.  note  (1).    In 


Hawk.  P.  C.  c.  81.  8. 8.  there  is  a  qtuere 
to  this  point,  as  having  been  ruled  dif- 
ferently in  Rollers  Reports. 

(m)  34  Edw.  3.  c.  1.  1  Hawk.  P.  C. 
c.  8 1 .  s.  1 4.  1  Bac.  Abr.  509,  Barratry 
(C>.    4  Blac.  Com.  134. 

(n)  This  act  was  revived  and  made 
perpetual  by  81  Geo.  8.  c.  3. 

(o)  4  Blac.  Com.  134. 
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CHAPTER  THE  TWENTY-THIRD. 


OF  BIOAMY. 


Ths  offence  of  haidng  a  pIuraKty  of  wives  at  the  same  time  is  more 
oorrectly  denominated  polygamy :  but^  the  name  bigamy  having 
been  more  frequently  given  to  it  in  legal  proceedings,  it  may  per* 
liaps  be  a  means  of  more  ready  reference  to  treat  of  the  offence 
imder  the  latter  title,  (a)  Originally  this  offence  was  considered 
SB  of  ecclesiastical  cognizance  only ;  and  though  the  statute  4  Ed. 
1.  Stat.  3.  c.  6.  treated  it  as  a  capital  crime,  (i&)  it  appears  still  to 
have  been  left  of  doubtful  temporal  cognizance,  imtil  the  statute 
1  Jac.  1.  c.  11.  declared  that  such  offence  should  be  felony. 

The  first  section  of  this  statute,  after  reciting  the  mischiefs  of  2  (vnlgo  i) 
the  offence,  enacts,  "that  if  any  person  or  persons  within  his  Jlmimy made 
^  Majesty's  dominions  of  England  and  fTales,  being  married,  or  felony. 
*'  which  hereafter  shall  marry,  do  marry  any  person  or  persons,  the 
^^  former  husband  or  wife  being  alive :  that  then  every  such  offeiice 
'^  shall  be  felony,  and  the  person  and  persons  so  offending  shall 
**  suffer  death,  as  in  cases  of  felony ;  and  the  party  and  parties  so 
^  offending  shaQ  receive  such  and  the  like  proceeding,  trial,  and 
^  execution,  in  such  county  where  such  person  or  persons  shall  be 
^*  apprehended,  as  if  the  o£(ence  had  been  committed  in  such  countv 
^  where  such  person  or  persons  shall  be  taken  and  apprehended.  * 

By  the  second  section  it  is  provided,  "  that  this  act,  nor  any  ^^^  *•  "^^^ 
^  thing  therein  contained,  shall  extend  to  any  person  or  persons  where^elrat- 

(a)  Bigamy  V  in  its  proper  significa-  like  that  of  bastardy.  And  by  1  Edw. 
tion,  is  said  to  mtaii  only  being  twice  6.  c.  18.  s.  16.  bigamy  was  declared  to 
married,  and  not  bavins  a  plurality  of  be  no  impediment  to  the  claim  of  cler- 
wires  pt  once.  Accorchn^  to  the  ca-  gy,  as  it  nad  been  taken  to  be  in  con- 
noaists,  bigamy  consisted  in  marrying  sequence  of  the  statute  4  Edw.  1.  st.  5. 
two  virgins  successively,  one  after  the  c.  5.  See  note  k.  to  p.  16S,  of  4  Blac. 
4eath  of  the  other ;  or  in  once  marry-  Com.  (IStkEd,)  But  see  5  Evans*  Col. 
ing  a  widow.  4  Blac  Com.  16S.  note  Stat.  347.  where  it  is  said  that  the 
^.  And  see  1  Bac.  Abr.  585.  Bigmmy^  enactment  in  4  Ed.  I.  c.  5.  did  not  re- 
in the  notes.  late  to  marriage  during  the  life  of  a 

(!)  This  statute  adopted  and  ex-  former  husbaim  or  wife  as  being  a  sub- 
plained  a  canon  of  the  council  of  Z^ww  stantive  felon j|r,  but  to  the  excluding 
m  1874,  in  the  time  of  Pope  Gregory  from  the  privilege  of  clergy  persons 
X-  by  which  persons  guilty  of  bigamy  convicted  of  any  other  felony  who  had 
were  awaUpA^^io  cierieqH  nudati  ei  been  twice  married,  or  who  had  mar- 
eoertiom  fori  $€CuUrU  addieH.  But  ried  a  widow  or  widower }  which  by 
the  cognisance  of  the  plea  of  bigamy  the  later  statute  1  Edw.  6.  c.  I8«  s.  16. 
was  declared  by  statute  18  Edw.  3.  st.  was  abrogated. 
3,  €•  8.  to  belong  to  the  Court  CfaristiaD, 
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Of  Bigamy — Construction  of  the  Statute,     [book  if. 

^^  whose  husband  or  wife  shall  be  continually  remaining  beyond 
the  seas  by  the  space  of  seven  years  together;  or  whose  husband 
or  wife  shall  absent  him  or  herself,  the  one  from  the  other,  by  the 
''  space  of  seven  years  together,  in  any  parts  within  his  Majesty's 
'^  dominions,  the  one  of  them  not  knowing  the  other  to  be  living 
'^^  within  that  time," 

And  the  third  section  provides,  ^^that  this  act,  nor  any  thing 
^'  herein  contained,  shall  extend  to  any  person  or  persons  that  are 
*'  or  shall  be  at  the  time  of  such  marriage  divorced  by  any  sentence 
*^  in  the  ecclesiastical  court;  or  to  any  person  or  persons  where 
''  the  former  marriage  shall  be  by  sentence  in  the  ecclesiastical 
^^  court  declared  to  be  void  and  of  no  effect ;  nor  to  any  person  or 
'^  persons  for  or  by  reason  of  any  former  marriage  had  or  made 
*^  within  age  of  consent."  (c) 

In  the  construction  of  this  statute,  it  has  been  holden,  that  if  a 
Woman  marries  a  husband  in  Ireland,  and  afterwards,  such  husband 
still  living,  marries  another  husband  in  England^  it  is  within  the 
act.  But  that  if  she  marries  a  husband  in  England,  and  after- 
wards, such  husband  still  living,  marries  another  husband  in 
Ireland,  it  is  not  within  the  act :  on  the  ground  that  the  second 
marriage,  which  alone  constitutes  the  offence,  is  a  fact  done  within 
another  jurisdiction ;  and,  though  inquirable  here  for  some  pur- 
poses, like  all  ti:ansitory  acts,  is  not  cognizable  as  a  crime  by  the 
rule  of  the  common  law.  (cQ  In  another  case  it  was  ruled,  that  if 
A.  takes  B.  to  husband  in  Holland,  and  then,  in  Holland,  takes  C. 
to  husband  living  B.,  and  then  B.  dies,  and  then  A.  living  C.  mar- 
res  D.,  this  is  not  marrying  a  second  husband,  the  former  being 
alive ;  the  marriage  to  C.  Bving  B.  being  simply  void.  But  if  B. 
had  been  living,  it  would  have  been  felony  to  have  married  D.  in 
England,  (e) 

The  provisoes  in  the  second  and  third  sections  of  the  statute 
contidn  exceptions  in  respect  of  five  cases  in  which  a  second  mar- 
riage is  no  felony  within  the  statute.  The  Jirst  exception  is  that 
the  statute  shall  not  extend  ''to  any  person  or  persons  whose  hus- 
''  band  or  wife  shall  be  continually  remaining  beyond  the  seas  by 
''  the  space  of  seven  years  together ;"  upon  which  the  construction 


(e)  There  is  a  fourth  section,  pro- 
viding thai  attainder  shall  not  make 
corruption  of  blood,  loss  of  dower,  or 
disinherison  of  heirs. 

{d)  1  Hale  699,  693.  I  East  P.  C. 
c.  12.  s.  8.  p.  465.  Hawkins  (B.  I.  c. 
44.  s.  7.)  doubts  as  to  the  last  point, 
and  refers  to  the  words  in  the  latter 
part  of  s<>ction  1.  of  the  statute  **that 
**  the  parties  so  offending  shall  receive 
'^such  or  the  like  proceeding,  &c.  in 
*'such  county  where  such  person  or 
"  persons  shall  be  apprehended,  09  if 
^  ike  offence  had  been  committed  in  iuek 
"  count jf  where  such  person  or  persons 
*'  shall  betaken  or  apprehended.'* '  But 
upon  this  Mr.  East  says,  'M  cannot 
'*  think  that  this  provision,  which  is  to 
'*  be  found  in  other  statutes,  (vide  the 


''  Black  Act,  and  10  and  1 1  W.  S.  c.  ?5. 
^^for  trial  in  any  county  here  of  mur- 
'*der,  &c.  committed  in  Newfound- 
**•  land)  is  sufficient  to  take  this  case 
**out  of  the  general  rule.  The  aues- 
^Hion  must  still  be,  whether,  witnout 
**a  positive  enactment  for  that  pnr- 
^'pose,  any  act  be  cognizable  as  an 
^'  offence  against  the  law  of  England, 
**  which  was  committed  out  of  the  ju- 
^*  risdiction  of  that  law.  Besides  that 
"  the  very  words  of  the  enacting  clause  • 
'*  in  grammatical  construction  confine 
« the  operation  of  it  to  persons  who 
*'  beingmarried,  shall,  within  England 
"  and  JFaleBy  marry  any  other."  The ' 
same  doubt,  however,  appears  ih  Kel. 
80. 
(e)  Lady  Madison's  case,  I  Hale  69^.  * 


CHAP,  xxiii.]    Of  Bigamy^^Excq^iions  in  the  Statute.  tBO 

bfts  been  that  it  will  apply  though  the  party  in  England  have  7^^*'5*V^ 
notice  that  the  other  is  living.  (/)     Tlie  second  exception  is  that  it  sew  for  wvcn 
shall  not  extend  to  any  person  ^^  whose  husband  or  wife  shall  ab-  years. 
*'  sent  him  or  herself,  the  one  from  the  other,  by  the  space  of  seven  Second  ezcep- 
**  years  together,  in  any  parts  within  his  Majesty's  dominions,  the  ?°°r"^^®" 
*^  one  of  them  not  knowing  the  other  to  be  living  within  that  time/'  Jf^  gJairbc 
Here,  by  the  express  words  of  the  clanse,  the  party  marrying  again  absent  for 
must  have  no  knowledge  of  the  former  husband  or  wife  being  *^^^^  jem, 
alive.    But  the  obligation  of  a  party  to  use  reasonable. diligence  to  to  be  UvingT" 
inform  himself  of  the  fact,  and  the  question  whether  if  he  neglect 
or  refuse  to  avail  himself  of  palpable  means  of  acquiring  such  in- 
fortnation,  he  will  stand  excused,  are  points  which  do  not  appear 
to  be  settled,  (g)     With  respect  to  the  words  in  this  second  clause 
^'  within  his  Majesty's  dominions,"  Lord  Hale  says  that  they  must, 
in/avorem  vitce,  be  intended  to  mean  within  England^  fFaleSf  or 
Scotland,  in  order  to  make  both  clauses  consistent.  (A)     The  third  f^^^g^  exeep- 
exception  provides  that  the  act  shall  not  extend  ^^  to  any  person  or  Hon— Divorce. 
^^  persons  that  are,  or  shall  be  at  the  time  of  such  marriage,  di« 
^  vorced  by  any  sentence  in  the  ecclesiastical  court;"  upon  which 
it  has  been  held,  in  respect  of  the  generality  of  the  words,  that  the 
clause  applies  as  well  to  a  divorce  a  mensa  et  thoro,  as  to  a  divorce 
a  vinculo  matrimonii:  and,  though  in  one  cn»e  much  doubted,  (i) 
the  point  appears  to  be  so  settled,  (k)     And  if  there  be  a  divorce 
a  vinculo  matrimonii,  and  an  appeal  by  one  of  the  parties,  though 
this  suspends  the  sentence,  and  may  possibly  repeal  it,  yet  a  mar- 
riage pending  that  appeal  will  be  aided  by  this  exception.  (/)     In  a 
late  case  the  question  arose,  whether  a  divorce  by  the  commissary 
or  consistorial  court  of  Scotland  would  operate  so  as  to  excuse  a 
person,  who,  having  been  married  in  England,  had  been  divorced 
by  that  court,  and  had  then  married  again  in  England,  from  the 
penalties  of  bigamy.     And,  from  the  decision  of  the  Judges,  it 
appears,  that,  if  the  first  marriage  has  taken  place  in  England,  it 
will  not  be  a  defence  to  prove  a  divorce  a  vinculo  matrimonii  before 
the  second  marriage,  if  such  divorce  were  out  of  England;  imless 
the  divorce  were  upon  a  ground,  which,  by  the  law  of  England, 
would  warrant  such  a  divorce :  the  divorces  and  sentences  referred  to 
in  the  third  section  being  divorces  and  sentences  of  the  ecclesiastical 
coiuts  within  the  limits  to  which  the  statute  1  Jac.  1.  c.  11.  applies. 

(/)  1  Hale  693.    S  Inst.  88.  4  Blac.        {k)  1  Hale  694.  9  Inst.  89.  1  Hawk. 

Com.  164.    This  is  remarked  upon  as  P.  C.  c.  49.  8.  5.    4  Blac.  Com.  164. 

an  extraordinary  provision  in  1  East.  Middleton*s  case.  Old  Bailey,  14  Car. 

P.  C.  c.  12.  s.  3.  p.  466.  2.  Kel.  S7.    And  see  1  East.  P.  C.  c. 

(g)  See  1  East.  P.  C.  c.  12.  s.  4.  p.  12.  s.  5.  p.  467.  where  it  is  said  that 

467.  where  Mr.  East  says  that  they  are  this  constraction  prevails,  though  it 

questions  which  he  does  not  find  any  must  be  admitted  to  be  entirely  beside 

where  touched  upon;  but  which  seem  the  reason  and  justice  of  the  excep- 

worthy  of  mature  consideration.  tion  t  letting  in  the  very  mischief  in- 

(A)  1  Hale  693.  where  he  says  also,  tended  to  be  provided  against  by  the 

**  however  the  isle  of  ffighi  is  not  be-  statute. 

•>  Yond  the  sea  within  the  first  clause,        (Q  3  Inst  89.    I  Hale  694,  citing 

*^  because  infr a  carpuMConUtatutSouih'  Co.  P.  C.  cap,  27.  p.  89.  and  stating 

'*  ampiou  s  so  for  ScU^j  Lundy,  Qiugre  further  that  if  the  sentence  of  divorce 

'*  of  Guernsey  and  Jersey.^'  be  repealed,  a  marriage  afterwards  is 

(i)  Porter^scase^Cro.  Car.461.whM'e  not  aided  by  the  exception,  though 

the  divorce  was  cawa  §€evitue,  there  was  once  a  divorce. 
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Of  Bigufnjf — Exeeptions  in  the  Statute,    [book  u^ 

Tiie  prifloner  Lolley  was  indicted  fer  bigBmy :  bofh  his  marriages 
were  in  England;  but  before  his  second  marrii^  his  wife  had  otn 
tained  a  divorce  a  vinculo  from  him,  in  the  commissary  court  of 
Scotland.  It  appeared  that  he  took  his  wife  into  Scotland,  that 
she  might  be  induced  to  institute  a  suit  against  him  there ;  and  that 
be  cohabited  with  a  prostitute  there,  for  the  very  purpose  of  irri- 
tating his  wife,  and  furnishing  ground  for  the  divorce.  A  case 
being  reserved  and  argued,  the  Judges  were  unanimous,  that  no 
sentence  or  act  of  any  foreign  country  or  state  could  dissolve  an 
Eng^h  marriage  a  vinculo  for  grounds  on  which  it  was  not  liable 
to  be  dissolved  a  vinculo  in  England;  and  that  no  divorce  of  a» 
eeclesiastical  court  was  within  the  exception  in  the  third  section 
of  the  statute,  unless  it  was  the  divoree  of  a  eourt  within  the 
Umits  to  which  this  statute  extends.  The  Judges  gave  no  winion 
upon  the  husband's  conduct,  in  drawing  on  his  wife  to  sue  fop  the 
divorce,  because  tiie  jury  had  not  found  fraud,  (m)  The  fourth  es^ 
ccptian  is  that  the  act  ^all  not  extend  ^^  to  any  person  or  persons 
^  where  the  former  marriage  shall  be,  by  sentence  in  the  ecck- 
^  mastical  court,  declared  to  be  void  and  m  no  efiect."  But  it  was 
resolved  by  all  ^e  Judges  that  a  sentence  of  Ae  s{»ritual  court 
against  a  marriage,  in  a  suit  of  jactitation  of  marriage,  is  not  con- 
clusive evidence,  so  as  to  stop  the  counsel  for  the  crown  fron^ 
proving  the  marriage;  the  sentence  having  decided  on  the  inva- 
ndity  of  the  marriage  only  coUateraliy,  and  not  directly.  And  fur- 
ther, admitting  such  sentence  to  be  conclusive,  yet  that  the  counsel 
for  the  crown  may  avoid  the  effect  ci  such  sentence,  by  proving  ^ 
to  have  been  obtained  by  fraud  or  collusion,  {n)  They^M  except 
Hon  provides  that  the  act  shall  not  extend  '^  to  any  person  or  per- 
^  sons  for  or  by  reason  of  any  former  marriage  had  or  made  wkhin 
^  the  i^e  of  consent.'^  This  age  of  consent  is  fourteen  years  in  a 
man,  and  twelve  years  in  a  woman;  (o)  and  the  construction  upon 
the  dause  has  been,  that  if  eittier  of  the  parties  were  within  such 
age  at  the  time  of  the  first  marriage,  not  only  the  one  within  the 
ap,  but  the  other  also  who  was  a)K>ve  it,  is  entitled  to  the  benefit 
of  the  exception,  {f^}  But,  in  a  case  of  this  kind,  it  seems  that  if 
the  parties  afterwards,  when  at  the  age  of  consent,  agree  to  the 


(m)  Rex  V,  LoNer.  Decembir^  18 IS. 

MS.  Bayley,  J.  and  ilDn.and  Ry.  837. 

Thift  case  is  referred  tci  by  the  iKord 

Chancellor » and  also  by  Mr.Broogham, 

ia  Tavey  «l  Lindsay^  i  Dcyw'a  Rep. 

117.    And  sea  6  Rd.  Coll.  Stat.  348. 

BotB  (4).    The  prisoner  was  sentenced 

■I  the  JLaiicafltfr  Sprkif  Ass.  ISIS,  to 

he  transported  for  seven  yeats;  and  he 

wssscnt  on  beard  the  Portland  hoik  at 

Langtone  harbovr,  where  he  contisued 

aomo  time^  hat  it  is  understood  he 

received  a  pardon  before  any  coosi- 

derahle  pikrtioa.  of  his  sonteace  was  ez- 

pjirad.    Vpan  the  anportant  safaject  of 

the.  dissolution  of  numiaget,  cefo- 

lunled.  under  tb»  Baclish  law^  ^  the 

CBiiiaiBieriai  c^nrt  of  Scotfaad,  see  a 

publication  of  Hepoita4if:soins  resent* 

2 


Ddcisions  of  that  Court,  by  James  Fer-' 
^usson,  Esq.  Advocate,  one  of  the 
Judf^es. 

(n)  Duchess  of  Kingston*!  caaf, 
Dom.  Proc.  16  Geo.  3w  1 1  St.  Tri.  S6S. 
lLeacbl46.   1  Hawk.  P.  C.  o.4S.s.  11. 

(o)  I  Bhi4:.  Com.  436.  Rex  v.  Jor- 
dan, Mich.  T.  vmi.  Rnss.  and  Ry. 
48.Awl,19t. 

(p)  3  Inst.  se.  1  Hale  6M.  1  Hawk. 
P.  C.  c.  4^,  s  6w  The  reason  given  ia 
that  the  power  of  disagreeing  to  such 
marriage  is  equal  on  hoth  sides.  But 
ia  a  civil  light  a  promise  of  marrince 
by  aa  adult  to  one  under  afse  will  suh- 
jaeft  the  adult  to  an  action  ibr  a  breach 
of  such  promise.  Bolt  v.  Ward,  Tr. 
S^Oeow  8.  ciM  i  last  F.  C.  c.  18.  s.  6. 
p.  468.   . 
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marrii^e^  as  such  agreement  would  complete  the  cmitract,  and 
would  indeed  be  the  real  marriage,  a  second  marriage  would  he 
within  the  reason  and  penalties  of  the  act.  ijq) 

It  may  be  observed  that  if  a  person  marrying  again  come 
within  any  of  the  three  first  of  these  exceptions,  though  the 
iiecond  marriage  is  not  felony,  yet,  as  before  the  statute,  it  is  nuU 
and  void,  and  the  parties  will  be  subject  to  the  censures  and 
punishment  of  the  ecclesiastical  courts,  (r) 

It  is  directed  by  the  statute  that  parties  offending  against  it  Pro^^^^dlngs 
"  shall  receive  such  and  the  like  proceeding,  trial,  and  execution,  JJ^  tvwTIb 
'^  id  such  county  where  such  person  or  persons  shall  be  appre-  the  oonaty 
**  hended,  as  if  the  offence  had  been  committed  in  such  counfy  w^w.t^* 
'^  where  such  person  or  persons  shall  be  taken  or  apprehended,     pJSmd*^ 
This  clause  has  been  held  to  mean  the  place  where  the  party  is 
imprisoned ;  (s)  and,  as  it  appears  from  the  record  itself  that  he  10 
brought  to  the  bar  in  the  custody  of  the  sheriff,  it  is  doubted 
whether  it  is  necessary  to  aver  in  the  indictment  that  the  party 
was  apprehended  in  the  county  where  the  venue  is  laid,  {t)    But 
the  provision  of  the  statute  is  only  cumulative,  and  the  party  may 
be  indicted  where  the  sec^ond  marriage  was,  though  he  be  never 
apprehended ;  and  so  may  be  outlawed ;  for  in  general  where  a 
statute  creating  a  new  felony  directs  that  the  offender  may  be 
tried  in  the  county  in  which  he  is  apprehended,  but  contaiii8>  na 
negative  words,  he  may  be  tried  in  that  county  in  which  the 
offence  was  committed,  {u) 

Where  the  prisoner,  having  been  apprehended  iof  another  of* 
lience,  is  detained  in  the  same  county  for  bigamy,  the  detainer  ia 
such  an  apprehension  as  will  warrant  the  inditting  him  in  that 
county,  llbe  indictment  was  for  marrying  Elizabeth  Lane,  whilst 
Mary  the  prisoner's  former  wife  was  living ;  and  it  charged  that  the 
prisoner  was  apprehended  for  the  felony  aforesaid  at  tiie  parish  of 
Astley,  in  the  county  of  Worcester.  It  appeared  tihat  the  prisoner 
was  taken  up  for  a  larceny;  and,  whilst  in  the  house  of  correction 
for  that  oflbnce,  a  bill  for  bigamy  was, found  against  him  at  the 
quarter-sessions,  upon  which  that  court  made  an  order  for  hia 

{q)  4 Blac.  Com.  164.    1  East.  P.O.  8  Laach  886.    It  seems,  however,  to, 

c.  18.  a.  6.  p.  468.  be  well  established  that  where  the  Ja- 

(r)  4  Blac.  Com.  164.  note  (3).  risdictioa  of  the  court  depends  upon 

(9>Lord  Digby^s  case,  Hutt.   131.  particnhir  cirettmstances,  exclusive  of 

Rex  t>.  Jordan,  post.  198.  the  offence  ttsalf,  it  is  in  geaeral  ua^ 

(<)  Starkie  Crim.  PL  418.  note  (ft).  oecesBary  to  aver  them  upon  thefacft 
3  Chit.  Crim.  L.  719.  notes.  But  in  of  the  indictmeut.  Thua  though  tha 
1  East.  P.  C.  c.  18.  s.  8*  p.  469.  it  is  common  commission  of  gaol  deliTery 
said  that  where  the  trial  is  in  the  extends  only  to  prisoners  in  actnai 
couivty  where  the  party  was  appro-  custody,  it  need  not  be  averredl  io  the 
headed  there  is  an  averment  ia  the  indietmentlhattbtt  defendant  was  tiwa 
iadictmef>t  of  that  fact  And  ia  a  case  in  prison.  Aad  where  the  crowa  ia> 
at  the  Old  Bailey,  in  1798,  the  court  sues  a  commission  to  try  certain  per- 
is staled  to  have  held,  (upon  an  objec-  sons  ia  cuislocly  bcfbra  a  parttcular 
tioa  taken  by  the  prisoner^  counsel,)  day,  the  indictment  need  net  alkga 
that  as  the  warrant  for  the  prisoner's  that  the  defendant  was  ia  custody  &- 
apprehension  had  notbeea  produced,  fore  that  day.  See  Starkia,  87»  86. 
and  as  it  had  nat  been  proved  that  citing  Berwidt's  case.  BosU  10k  \% 
tiie  prisoDer  was.  appffeheaded  ia  the  Mod.  449. 

coaatjr  of  Middlesex,  thoy  had  ne  ju-^       (n)  1  Hab  69A*  ft  last.  87*  ftaikie 

jrisdidioft  la  try  him*    Forsyth's  cMe,  II. 
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detainer.  .At  his  first  marriage  he  was  of  the  age  of  twenty  only, 
and  he  was  a  bastard;  the  second  marriage  was  not  in  Worcester- 
shire. Two  points  were  sa^ed :  first,  whether  the  prisoner  could 
be  considered  as  apprehended  for  this  oflFence  in  Worcestershire ; 
and,  secondly,  whether  as  the  statute  1  Jac.  1.  c.  11.  s.  3.  exempts 
persons  where  the  first  marriage  was  under  the  age  of  consent, 
the  age  of  consent  since  the  marriage  act  was  not  to  be  con- 
sidered twenty-one.  The  Judges  were  against  the  prisoner  upon 
both  points,  {v) 

A  first  marriage  de  facio,  subsisting  in  fact  at  the  time  of  the 
second  marriage,  is  sufficient  to  bring  a  case  within  the  act, 
though  such  first  marriage  be  voidable  by  reason  of  consanguinity, 
affinity,  or  the  like;  for  it  is  a  marriage  in  judgment  of  law  until 
it  is  avoided,  (w)  But  it  has  been  ruled  that  though  a  lawful 
canonical  marriage  need  not  be  proved,  yet  a  marriage  in  fact, 
(whether  regular  or  not)  must  be  shewn;  {s)  which  it  seems  must 
be  understood  ^here  there  is  a  prima  facie  evidence  of  a  lawful 
marriage,  (y)  In  a  case  where  the  first  marriage,  which  was  with 
a  Roman  Catholic  woman,  was  by  a  Romish  priest  in  England, 
not  according  to  the  ritual  of  the  church  of  England,  and  the 
ceremony  was  performed  in  Latin,  which  the  witnesses  did  not 
understand,  and  could  not  therefore  swear  that  the  ceremony 
of  marriage  according  to  the  church  of  Rome  was  read ;  it  was 
directed  that  the  defendant  should  be  acquitted,  (z)  Willes,  C.  J* 
who  tried  him  seemed  to  be  of  opinion  that  a  marriage  by  a  priest 
of  the  church  of  Rome  was  a  good  marriage,  (a)  if  the  ceremony 
according  to  that  church  could  be  proved;  namely,  the  words  of 
the  contracting  part  of  it. 

The  former  marriage  act,  26  Geo.  2.  c.  33.  required  all  mar- 
riages to  be  by  banns  or  licence :  and  declared  that  all  marriages 
solemnized  in  any  other  place  than  a  church,  or  public  chapel 
(unless  by  special  licence)  or  solemnized  without  publication  of 
banns  or  licence,  should  be  null  and  void  to  all  intents  and  pur- 
poses. It  contained  also  special  provisions  as  to  the  publication 
o{ banns;  and,  as  to  marriages  by  licence^  it  provided  thiat  all  such 
marriages,  where  either  of  the  parties,  not  being  a  widower  or 
widow,  was  under  the  age  of  twenty-one  years,  had  without  the 
consent  of  the  father  of  such  of  the  parties  so  under  age  (if  then 
living)  first  had  and  obtained;  or  if  dead,  of  the  guardian  or 
guardians  of  the  person  of  the  party  so  under  age,  lawfully  ap- 
pointed, or  one  of  them;  and  in  case  there  was  no  such  guardian 
or  guardians,  then  of  the  mother  (if  living  and  unmarried)  ;  or  if 
there  was  no  mother  living  and  unmarried,  then  of  a  guardian  or 
guardians  of  the  person  appointed  by  the  Court  of  Chancery; 
should  be  absolutely  null  and  void  to  all  intents  and  purposes 
whatsoever,  (i)     But  these  provisions  as  to  marriages  by  licence 


<tF)Rex  o.  Jordan,  Mich.  T.  1809, 
Russ.  &;  Ry.  48. 

(w)  3  Inst.  88. 

{x)  By  Denison,  J.  on  the  Nwfolk 
circuit,  referred  to  by  the  court  in 
Morris  v.  Miller,  1  Biac.  R.  6S8. 

(If)  Rex  V,  Brampton,  10  East.  287. 
note  (b). 


(s)Lyon*8  case.  Old  Bailey,  1738. 
1  East  P.  C.  c.  12.  s.  10.  p.  469.  citing 
Serjeant  Forster's  MS. 

(a)  To  this  Mr.  East  (id.ihid.)  sub- 
joins a  qnere ;  and  says  that  it  innst 
at  least  be  understood  of  the  marriage 
of  perons  of  that  communion. 
.  {t)  S.  11,    By  8.  IS.  protiaion  was 
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were  repealed  by  3  Geo.  4.  c.  7^.  8. 1.  as  to  any  marrhges  there- 
after to  be  solemnized ;  and  it  was  further  enacted  that  in  all 
cases  of  marriage  solemnized  by  licence  before  the  passing  of  this 
act  of  3  G.  4.  without  any  such  consent^  and  where  the  parties 
had  continued  to  live  together  as  husband  and  wife  till  the  death 
of  one  of  them,  or  till  the  passing  of  the  act,  or  had  only  discon- 
tinued their  cohabitation  for  the  purpose,  or  during  the  pending 
of  any  proceedings  touching  the  validity  of  such  marriage,  such 
marriage,  if  not  otherwise  invalid,  should  be  deemed  good  and 
vjdid  to  all  intents  and  purposes,  (a)  This  act  of  3  G.  4.  con- 
tained also  enactments  as  to  the  granting  of  licences,  the  consent 
of  parents  and  guardians,  and  the  publication  of  banns,  which  have 
been  subsequently  repealed  by  the  4  G.  4.  c,  17.  which  enacted 
that  licences  should  and  might  be  granted  by  the  same  persons, 
and  in  the  same  manner  and  form,  and,  in  the  case  of  minors,  with 
the  same  consent,  and  banns  be  published  in  the  same  manner 
and  form,  as  licences  and  banns  were  respectively  regulated  by  the 
26  G.  2.  c.  33. ;  and  enacted  also  (by  s.  2.)  that  all  marriages  which 
had  been  or  should  be  solemnized  under  licences  granted,  or  banns 
published,  conformably  to  the  provisions  of  the  3  G.. 4.  c.  75. 
should  be  good  and  valid ;  and  that  no  marriage  solemnized  under 
any  licence  granted  in  the  form  or  manner  prescribed,  by  either 
the  26  G.  2.  c.  33.  or  the  3  G.  4.  c.  75.  should  be  deemed  invalid 
on  account  of  want  of  consent  of  any  parent  or  guardian.    The  old 

made  for  a  petition  to  the  lord  chaa-  leged  to  be  the  descendant  of  the 
rellor,  &c.  where  the  guardians  or  parties  to  such  marriage.  Nor  (by 
mother  were  not  in  a  situation  to  s.  6.)  any  marriage  the  validity  of 
consent,  or  to  refuse  to  consent.  Bj  which,  or  the  legitimacy  of  any  per- 
a  4.  licences  were  to  be  granted  to  son  alleged  to  l>e  the  lawful  de- 
solemnize  matrimony  in  tne  church  scendant  of  the  narties  married,  had 
or  chapel  of  such  parish  only,  where  been  duly  brougtit  into  question  in 
one  Of  the  parties  had  resided  for  proceedings  in  any  causes,  &c.  in 
four  weeks  before.  But  by  s.  10.  proof  which  juogments  or  decrees,  or  or- 
of  the  actual  dwelling  in  the  parishes,  ders  of  court,  had  been  pronounced, 
ftc.  where  a  marriage  was  by  banns,  or  made  before  the  passing  of  the 
or  of  the  usual  place  of  abode  of  act,  in  consequence  or  or  from  the 
one  of  the  parties,  where  a  marriage  effects  of  proof  in  such  causes,  &c. 
was  by  licence,  was  made  unneces-  of  the  invalidity  of  such  marriage, 
wry  after  the  solemnization  of  the  or  the  illegitimacy  of  such  descend- 
marriage;  and  evidence  was  not  to  ant.  The  sixth  section  provided  that 
be  received  in  either  of  these  cases  if,  before  the  act,  any  property  had 
to  prove  the  contrary,  in  any  suit  been  possessed,  or  any  tltie  of  honour 
touching  the  validity  oY  the  marriage,  enjoyed  on  the  ground  of  the  invali- 

(«)  3  6.  4.  c.  75.  s.  8.    The  third  dity  of  any  marriage,  by  reason  that 

section  provided,  that  the  act  should  it  was  solsmnized  without  consent, 

not  render  valid    any  marriaee  de-  then,  although  no  sentence  had  been 

dared  invalid  by  any  court  of  com-  pronounced  against  the  validity   of 

peteot  jurisdiction  before  the  passing  such  marriage,  the  right  and  interest 

of  the  act ;  nor  any  marriage  when  in  such  property,  or  title  of  honour, 

either  part^  should  at  any  time  after-  should  in  no  manner  be  affected  or 

wards,  dnrmg  the  life  of  the  other  prejudiced.    And  by  s.  7.  nothing  in 

party,  have  lawfully  intermarried  with  the  act  was  to  affect  or  call  in  ques- 

any  other  person.    Nor  (by  s.  4.)  any  tion  any  act  done  before  the  passing 

marriage  the  invalidity  of  which  had  of  the  act,  under  the  authority  of  any 

been  established,  before  the  passing  court,  or  in  the  administration  of  any 

of  the  act,  upon  the  trial   of  any  personal  estate  or  effects,  or  the  exe- 

issue  touching  its  ^idity,  or  touchh  cutton  of  any  will  or  testament,  or  the 

ing  Um  legitimacy  of  any  person  ai-  performance  of  any  trust. 

\OL.  I.  o 
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marriage  act  was  then  in  a  great  meaBure  revived,  though  only  for 
a  short  period,  as  will  be  presently  seen.  The  statute  4  G.  4.  c.  5, 
was  passed  to  render  vahd  certain  marriages  which  had  been  so- 
lemnized by  licences  granted  through  error,  after  the  passing  of  the 

3  G.  4.  c.  7^-  ^y  01*  ii^  ^^6  name  of  bodies  corporate  or  persons  their 
officers  or  surrogates,  other  than  the  archbishops  of  Canterbury  and 
York,  and  the  bishopB  within  their  respective  dioceses,  who  were 
alone  authorized  to  grant  such  licences  by  the  3  G.  4.  c.  7&*  •  hut 
this  provision  of  the  4  G.  4.  c,  5.  applies  only  to  marriages  solem- 
nized by  such  erroneous  licences  granted  after  the  3  G.  4.  and 
before  tne  passing  of  the  4  G.  4.  c.  5. 

4  G.  4.  c.  76.         The  principal  marriage  act  of  the  present  day  appears  to  be 

the  4  G.  4.  c.  76.,  many  of  the  provisions  of  which  require  to  be 
here  noticed. 
s.  1.  repeals  26      It  recites  that  it  is  expedient  to  amend  the  laws  respecting  the 
?G  4  "^17*"**  solemnization  of  marriages  in  England ;  and  then  enacts,  that,  from 

and  after  the  first  day  of  November  next  ensuing  the  passing  of 
the  act  (November,  1823,)  so  much  of  the  26  G.  2.  c.  33.  as  was  in 
force  immediately  before  the  passing  of  this  act,  and  also  t^ie 

4  G.  4«  c.  17-  shall  be  repealed,  save  and  except  as  to  any  acts, 
matters,  or  things,  done  under  the  provisions  of  the  said  acts,  or 
either  of  them,  before  the  said  first  day  of  November,  as  to  which 
the  said  acts  are  respectively  to  be  of  the  .same  force  and  effect^ 
as  if  this  act  had  not  been  made,  save  also  and  except  so  fiir  as 
the  said  acts,  or  either  of  them,  repeal  any  former  act,  or  any  clause, 
&c.  therein  contained. 

S.  2.  Banns  The  secoud  section  enacts,  '^  that  from  and  after  the  first  day  of 

and  how'' ub-  "  November,  (1823,)  all  banns  of  matrimony  shall  be  published 
lished,  and  ^^  in  an  audible  manner  iii  the  parish  church,  or  in  some  public 
marriage  to  be  <*  chapel,  in  which  chapel  banns  of  matrimony  may  now  or  may 
where'banns  **  hereafter  be  lawfully  published,  of  or  belonging  to  such  parish 
publhhed.         "  or  chapelry,  wherein  the  persons  to  be  married  shall  dwell, 

according  to  the  form  of  words  prescribed  by  the  rubric  pre- 
fixed to  the  office  of  matrimony  in  the  book  of  Common  Prayer, 
*^  upon  three  Sundays  preceding  the  solemnization  of  marriage, 
**  during  the  time  of  morning  service,  or  of  evening  service,  (if 
**  there  shall  b^  no  morning  service  in  such  church  or  chapel  upon 
the  Simday  upon  which  such  banns  shall  be  so  published,) 
immediately  after  the  second  lesson ;  and  whensoever  it  shall 
^^  happen  that  the  persons  to  be  married  shall  dwell  in  divers 
'^  parishes  or  chapelries,  the  banns  shall  in  like  manner  be  pub* 
'^  Ushed  in   the   church,   or  in   any  such   chapel    as   aforesaid, 
^'  belonging  to  such  parish  or  chapelry  wherein  each  of  the  said 
"  persons  shall  dwell ;  and  that  all  other  the  rules  prescribed  by 
^'  the  said  rubric  concerning  the  publication  of  baAns,  and  the 
*^  solenmizatioh  of  matrimony,  and  not  hereby  altered,  shall  be 
'^  duly  observed ;  and  that  in  all  cases  where  banns   shall  have 
^'  been   published,  the  marriage  shall  be  solenmized  in  one  oi 
'^  the  parish  churches  or  chapels  where  such  banns  shall  have 
^^  been  published,  and  in  no  otnier  place  whatsoever." 
S.  3.  Bishop,         The  third  section  enacts,  "  that  the  bishop  of  the  diocese,  with 
of  rtie^lt^n    "  ^^^  consent  of  the  patron  and  the  incumbent  of  the  church  of 
andincumbent,  *^  ^^  parish  in  which  any  public  dbapel,  haying  a  chapelry  there- 
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^^  unto  annexed^  xhay  be  Bituated^  or  of  any  cbapel  situated  in'aii  may  authorize 
^  extra-parochial  place,  signified  to  him  under  their  hands  and  SIS^mS^* 
^^  seals  respectively,  may  authorize,  by  writing  under  his  hand  and  any  public 
'^  seal,  the  publication  of  banns  and  the  solemnization  of  mar-  chnpel. 
^'  riages  in  such  chapel  for  persons  residing  within  such  chapelrj^ 
*^  ot  extra*parochial  place  respectively ;  and  such  consent,  toge* 
^^  ther  with  such  written  authority,  shall  be  registered  in  the  re- 
**  gistry  of  the  diocese/' 

The  fourth  section  enacts,  ^'  that  in  every  chapel  in  respect  of  S.4.  Notice  to 
**  which  such  authority  shall  be  g^ven  as  aforesaid,  there  shall  be  Jjch'^oc? 
'^  placed  in  some  conspicuous  part  of  the  interior  of  such  chapel         ^   ^* 
^'  a  notice  in  the  words  following:  ^  banns  may  be  published,  and 
^^  marriages  solenmized  in  this  chapel/  " 

The  fifth  section  enacts,  ^^that  all  provisions  now  in  force,  or  S.5.ProTUioiis 
^^  which  may  hereafter  be  established  by  law,  relative  to  pro-  j*tat>vetomar- 
^^  viding  and  keeping  marriage  registers  in  any  parish  churched,  «j^ade§to " 
^'  shaQ  extend  and  be  construed  to  extend  to  any  chapel  in  which  chapelt  so  au- 
*'  the  publication  of  banns  and  solemnization  of  marriages  shall  be  ^^J^^^ 
^^  so  authorized  as  aforesaid,  in  the  same  manner  as  U  the  same 
^*  were  a  parish  church;  and  every  thing  required  by  law  to  be 
*^  done  relative  thereto  by  the  churchwardens  of  «any  parish  church, 
^  shall  be  done  by  the  chapelwarden  or  other  ofBicer  exercising 
^  analogous  duties  in  such  chapel/' 

The  sixth  section  enacts,  '^  that  on  or  before  the  said  first  day  S.  5.  Book  to 
"  of  November,  and  from  time  to  time  afterwai'ds  as  there  shall  ^p  ^^^^jjji^, 
^^  be  occasion,  the  churchwardens  and  chapelwardens  of  churches  tration  of 
'^  and  chapels,  wherein  marriages  are  solemnized^  shall  provide  a  banns,  &c. 
*^  proper  book  of  substantial  paper,  marked  and  ruled  respectively 
^  in  manner  directed  for  the  register  book  of  marriages ;  and  the 
^'  banns  shall  be  published  fit)m  the  said  register-bobk  of  bannd 
^  by  the  officiating  minister,  and  not  from  loose  papers,  and  after 
'^  publication  shall  be  signed  by  the  officiating  minister,  or  by 
'^  some  person  under  his  direction/' 

The  seventh  section  enacts,  ^^  that  no  parson,  vicar,  minister,  s.  f.  Notice  of 
**  or  curate,  shall  be  obliged  to  publish  the  banns  of  matrimony  names,  ^d 
*^  between  any  persons  whatsoever,  unless  the  persons  to  be  mar-  5f*^bode  of™* 
*'  ried  shall,  seven  days  at  the  least  before  the  time  .required  for  parties  to  be 
"  the  first  publication  of  such  banns  respectively,  deliver  or  cause  g:*ycn J^  the 
^*  to  be  delivered  to  such  parson,  vicar,  minister,  or  curate,  a  "*"* 
^'  notice,  in  writing,  dated  on  the  day  on  which  the  same  shall  be 
'<  so  delivered,  of  their  true  Christian  names  and  surnames,  and  of 
^  the  house  or  houses  of  their  respective  abodes  within  such' 
^'  parish  or  chapeLry  as  aforesaid,  and  of  the  time  during  which 
^'  they  have  dwplt,  inhabited,  or  lodged,  in  such  house  or  housed 
"  respectively/* 

The  eighth  dection  enacts,  ^^  that  no  parson,  nunister,  vicar,  or  s.  8.  How  far 
*^  curate,  solemnizing  marriages  after  the  first  day  of  November  "'""J*"j  ^?^^ 
**  next,  between  puersons,  both  or  one  of  whom  shsdl  be  under  the  margin*  m^' 
^'  age  ^  fwenty-one  years,  after  banns  published,  shall  be  punish-  non  without 
*^able  by  ecclesiastical  censures  for  solemnizing  such  manriaged  wh°a  "case  pnb- 
^^  without  consent  of  parents  or  guardians,  unless  such  parson,  uca^tion  of 
^^  micuster,  vicar^  or  curate,^^  shall  have  notice  of  the  dissent  of  banns  roid. 
*^  such  parents  or  guardians  >  and  in  case  such  parents  or  gnar- 
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S.  9.  iQwhat 
case  republica- 
tion of  banns 
necessary. 


S.  10.  Licences 
to  marry  in 
church,  &c.  of 
parish  wherein 
one  party  re* 
sided  for  15 
days  before. 


S.  11.  Where 
caveat  entered, 
no  licence  to 
issue  till  mat- 
ter examined 
ty  Judge. 


S.  12.  Parishes, 
Habere  no 
church  or 
chapel,  and 
extra-parochial 
places,  deemed 
to  belong  to 
any  adjoining 
parish,  &c. 


S.  13.  Where 
churches  arc 
demolished,  or 
under  repair, 
banns  to  be 
proclaimed  in 
A  cbnrcb  or 


'^  dians,  or  one  of  them,  shall  openly  and  publicly  declare  or  cause 
'^  to  be  declared,  in  the  church  or  chapel  where  the  banns  shall  be 
'^  so  published,  at  the  time  of  such  publication,  his,  her,  or  their 
'^  dissent  to  such  marriage,  such*  publication  of  banns  shall  be 
*'  absolutely  void." 

.  The  ninth  section  enacts,  "that  whenever  a  marriage  shall 
"  not  be  had  within  three  months  after  the  complete  publication 
"  of  banns,  no  minister  shall  proceed  to  the  solemnization  of  the 
"  same,  until  the  banns  shall  have  been  republished  on  three 
*^  several  Sundays^. in  the  form  and  noianner  prescribed  in  this 
"  act,  unless  by  licence  duly  obtained  according  to  the  provisions 
«  of  this  act." 
The  tenth  section  further  enacts,  "  that  no  licence  of  mar- 
riage shall,  from  and  after  the  said  first  day  of  November,  be 
granted  by  any.  archbishop,  bishop,  or  other  ordinary,  or  person 
^^  having  authority  to  grant  such  licences,  to  solenmize  any  mar- 
^^  riage  in  any  other  church  or  chapel  than  in  the  parish  church, 
^'  or  in  some  public  chapel  of  or  belon^g  to  the  parish  or  cha- 
^^  pelry  within  which  the  usual  place  of  abode  of  one  of  the  per- 
"  sons  to  be  married  shall  have  been  for  the  space  of  fifteen  days 
**  immediately  before  the  granting  of  such  licence." 

The  eleventh  section  enacts,  "that  if  any  caveat  be  entered 
"  against  the  grant  of  any  licence  for  a  marriage,  such  caveat 
'f  being  duly  signed  by  or  on  the  behalf  of  the  person  who  enters 
"  the  same,  together  with  his  place  of  residence,  and  the  ground 
"  of  objection  on  which  his  caveat  is  founded,  no  licence  shall 
"  issue  till  the  said  caveat,  or  a  true  copy  thereof,  be  transmitted 
^'  to  the  Judge  out  of  whose  office  the  licence  is  to  issue,  and 
"  until  the  Judge  has  certified  to  the  register  that  he  has  exa- 
^}  mined  into  the  matter  of  the  caveat,  and  is  satisfied  that  it 
'^  ought  not  to  obstruct  the  grant  of  the  licence  for  the  said 
**  marriage,  or  until  the  caveat  be  withdraw^n  by  the  party  who 
*^  entered  the  same." 

The  twelfth  section  enacts,  "  that  all  parishes  where  there  shall 
^^  be  no  parish  church  or  chapel  belonging  thereto,  or  none  wherein 
"  divine  service  shall  be  usually  solemnized  every  Smiday,  and 
^^  all  extra-parochial  places  whatever,  having  no  public  chapel 
"  wherein  banns  may  be  lawfully  published,  shall  be  deemed  and 
^^  taken  to  belong  to  any  parish  or  chapelry  next  adjoining,  for 
^^  the  purposes  of  this  act  only;  and  where  bi^nns  shall  be  pub- 
"  lished  in  any  church  or  chapel  of  any  parish  or  chapelry  ad- 
^f  joining  to  any  such  parish  or  chapelry  where  there  shall  be  no 
^'  church  or  chapel,  or  none  wherein  divine  service  shall  be  so- 
^'  lemnized  as  aforesaid,  or  to  any  extra-parochial  place  as  afore- 
"  said,  the  parson,  vicar,  minister,  or  curate,  publishing  such  banns, 
'^  shall,  in  writing  under  his  hand,  certify  the  publication  thereof 
"  in  the  same  manner  as  if  either  of  the  persons  to  be  married 
"  had  dwelt  in  such  adjoining  parish  or  chapelry." 

The  thirteenth  section  enacts,  "  that  if  the  church  of  any 
"  parish,  or  clu^el  of  any  chapelry,  wherein  marriages  have  been 
"  usually  solemnized,  be  demolished  in  order  to  be  rebuilt,  or  be 
"  under  repair,  and  on  such  account  be  disused  for  public  service, 
"  it  shall  be  lawful  for  the  banns  to  be  proclaimed  in  a  church  or 
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'^  chapel  of  any  adjoining  parish  or  chapelry  in  which  banns  are  cbapel  of  an 
*'  usually  proclaimed,  or  in  any  place  within  the  limits  of  the  jf ^u '^"*  ^*" 
^*  parish  or  chapelry  which  shall  be  licensed  by  the  bishop  of  the  ' 
^^  diocese  for  the  performance  of  divine  service,  during  the  repair 
^^  or  rebuilding  of  the  church  as  aforesaid ;  and  where  no  such 
'^  place  shaU  be  so  licensed,  then,  during  such  period  as  aforesaid, 
*^  the  marriage  may  be  solemnized  in  the  adjoining  church  or 
*'  chapel  wherein  the  banns  have  been  proclaimed,  and  all  mar-  Provision  for 
"  riages  heretofore  solemnized  in  other  places  within  the  said  ^?"°«''  """"^ 
^'  parishes  or  chapelries  than  the  said  churches  or  chapels,  on  li^fzed. 
'^  account  of  their  being  under  repair,  or  taken  down  in  order  to 
'^  be  rebuilt,  shall  not  be  liable  to  have  their  validity  questioned 
^*  on  that  account,  nor  shall  the  ministers  who  have  so  solemnized 
*^  the  same  be  liable  to  any  ecclesiastical  censure,  or  to  any  other 
*^  proceeding  or  penalty  whatsoever."  This  enactment  being  de- 
fective in  not  providing  that  marriages  might  be  solemnized  in  the 
places  licensed  for  the  proclamation  of  banns ;  nor  that  marriages 
might  be  solemnized  by  licence  in  an  adjoining  church  or  chapel ; 
nor  that  the  validity  of  marriages  thereafter  solemnized  in  other 
places  than  the  churches  and  chapels  out  of  repair,  should  not  be 
questioned  on  that  account;  nor  that  the  ministers  who  should 
thereafter  solemnize  such  marriages  should  not  be  liable  to  eccle- 
siastical  censure,  &c.  a  subsequent  statute  5  G.  4.  c.  32.  enacts, 
that  ^'  all  marriages  which  have  been  heretofore  solemnized,  or 
'^  which  shall  be  hereafter  solemnized  in  any  place  within  the 
*^  limits  of  such  parish  or  chapelry  so  licensed  for  the  performance 
■  ^  of  divine  service,  during  the  repair  or  rebuilding  of  the  church 
'^  of  any  parish,  or  chapel  of  any  chapelry,  wherein  marriages 
'^  have  been  usually  solemnized,  or  if  no  such  place  shall  be  so 
*^  licensed,  then  in  a  church  or  chapel  of  any  adjoining  parish  or 
**  chapelry  in  which  banns  are  usually  proclaimed,  whether  by 
^*  banns  lawfully  published  in  such  church  or  chapel,  or  by  licence 
^^  lawfully  granted,  shall  not  have  their  validity  questioned  on 
^'  account  of  their  having  been  so  solemnized,  nor  shall  the 
'^  ministers  who  have  so  solemnized  the  same  be  liable  to  any 
''  ecclesiastical  censure,  or  to  any  other  proceeding."  And  it 
further  enacts,  that  all  licences  granted  by  any  person  having 
authority  to  grant  them  for  the  solemnization  of  marriages  in  « 
church  or  chapel,  wherein  marriages  have  been  usually  solemnized^ 
shall  be  deemed  to  be  licences  for  the  solemnization  of  marriages 
in  any  place  within  the  limits  of  such  parish  or  chapelry,  which 
shall  be  licensed  by  the  bishop  for  the  performance  of  divine 
service,  during  the  repair  or  rebuilding  of  any  such  church  or 
chapel,  or  if  no  place  shall  be  so  licens^,  then  in  the  church  or 
chapel  of  any  adjoining  parish  or  chapelry,  wherein  marriages 
have  been  usually  solemnized,  (a)  And  also  that  all  banns  pro- 
claimed, and  fdl  marriages  solemnized,  according  to  the  provisions 
of  this  act  in  any  place  so  licensed,  within  the  limits  of  any 
parish  or  chapelry,  during  the  repair  or  rebuilding  of  the  churchy 
&c. 'Shall  be  considered  as  proclaimed  and  solemnized  in  the 
church,  &c.  and  shall  be  so  registered  accordingly.  (A) 

(a)  S.  «.  (ft)  S.  3. 


188 

8. 14.  Oath  to 
be  Uikett' before 
tbe  sufTOgittv 
as  to  eeitain 
parUculan  be- 
fore licence  is 
granted. 


Of  Bigamy. 


£boo&  If  ^ 


S.  15.  Bond  not 
to  be  required 
before  grant- 
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The  fourteenth  section  of  the  4  6. 4.  c.  7^*  enacts^  ^*  Jbr  avoiding 
^'  all  fraud  and  collusion  in  obtmning  of  licences  for  marriage^ 
^^  that  before  any  such  licence  be  granted^  one  of  tlie  parties 
*^  shall  personally  swear  before  the  surrogate^  or  other  person 
f^  having  authority  to  grant  the  same,  that  he  or  she  believeth 
^^  that  there  is  no  impediment  of  kindred  or  alliance,  or  of  any 
^^  other  lawful  cause,  nor  any  suit  commenced  in  any  eccle- 
^^  siastical  court,  to  bar  or  hinder  the  proceeding  of  the  said 
^^  matrimony  according  to  the  tenor  of  the  said  licence;  and  that 
^^  one' of  the  said  parties  hath,  for  the  space  of  fifteen  days  imme- 
*^  diately  preceding  such  licence,  had  his  or  her  usual  place  of 
^^  abode  within  tiie  parish  or  chapelry  within  which  such  mar- 
'^  riage  is  to  be  solemnized;  and,  where  either  of  the  parties,  not 
'^^  being  a  widower  or  widow,  shall  be  under  the  age  of  twenty- 
'^  one  years,  that  the  consent  of  the  person  or  persons  whose 
^^  consent  to  such  marriage  is  required  under  the  provisions  of 
''this  act  has  been  obtained  thereto:  provided  abf^ys,  that  if 
'^  there  shall  be  no  such  person  or  persons  having  authority  to 
^'  ^ve  such  consent,  then  upon  oath  made  to  that  effect  by  the 
'^  party  requiring  such  licence,  it  shall  be  lawful  to  grant  such 
^'  licence,  notwithstanding  the  want  of  any  such  consent.** 

Tie  fifteenth  section  enacts,  '^  that  it  shall  not  be  required  of 
^  any  person  applying  for  any  such  licence  to  give  any  caution  or 
^^  security,  by  bond  or  otherwise,  before  such  licence  is  granted, 
^  any  thing  in  any  act  or  canon  to  the  contrary  thereof  notwith- 
"  standing.'' 

The  sixteenth  section  enacts,  '^  that  the  father,  if  living,  of  any 
^  party  under  twenty-one  years  of  age,  such  parties  not  being  a 
*^  widower  or  widow ;  or,  if  the  father  shall  be  dead,  the  guardian 
^'  or  guardians  of  the  person  of  the  party  so  under  age,  lawfully 

V  appointed,  or  one  of  them ;  and,  in  case  there  shall  be  no  such 
^*  guardian  or  Guardians,  then  the  mother  of  such  party,  'if  un- 
'^  married;  and,  if  there  shall  be  no  mother  unmarried,  then  the 
'^  guardian  or  guardians  of  the  person  appointed  by  the  court  of 

V  Chancery,  if  any,  or  one  of  them,  shall  have  authority  to  g^ve 
^^  consent  to  the  marriage  of  such  party;  and  such  consent  is 
'^  hereby  required  for  the  marriage  of  such  party  so  under  age, 
^^  unless  there  shall  be  no  person  authorized  to  give  such  con- 
f'sent.*' 

The  seventeenth  section  enacts,  '<  that  in  case  the  fitther  or 
^  fathers  of  the  pardes  to  be  married,  or  of  one  of  them,  so  under 
^'  age  as  aforesiud,  shall  be  non  compos  mentis,  or  the  guardian  or 
^  guardians,  mother  or  mothers,  or  any  of  them,  whose  consent  b 
^'  made  necessary  as  aforesaid  to  the  marriage  of  such  party  or 
^'  parties,  shall  be  non  compos  mentis,  or  in  parts  beyond  the  seas, 
*^  or  shall  unreasonably,  or  from  undue  motives,  refuse,  or  with- 
^'  hold  his,  her,  or  their  consent,  to  a  proper  marriage,  then  it 
^  shall  and  may  be  lawful  for  any  person  desirous  of  marrying,  in 
^^  any  of  the  before  mentioned  cases,  to  apply  by  petition  to  the 
'^  lord  chancellor,  lord  keeper,  or  the  lords  commissioners  of  the 
''  great  seal  of  Ureat  Britain  for  the  time  being,  master  of  the 
rolls,  or  vice-chancellor  of  England,  who  is  and  are  respectively 
hereby  empowered  to  proceed  upon  such  petition  in  a  summary 


• 
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^  way;  and  in  case  the  marriage  proposed  shall  upon  examination 
^  appear  to  be  proper,  the  said  lord  chancellor,  lord  keeper,  or 
^'  lords  commissioners  of  the  great  seal  for  the  time  being,  master 
'^  of  the  rolls,  or  vice-chancellor,  shall  judicially  declare  the  same 
^  to  be  so;  and  such  judicial  declaration  shaU  be  deemed  and 
^  taken  to  be  as  good  and  effectual^  to  all  intents  and  purposes,  as 
^'  if  the  father,  guardian  or  guardians,  or  mother  of  the  person  so 
^^  petitioning,  had  consented  to  such  marriage/' 

The  eighteenth  section  enacts,  ^^  that^  from  and  after  the  said  s.  18.  Snmo- 
**  first  day  of  November,  no  surrogate,  hereafter  to  be  deputed  by  ^{J^f  ^^ 
**  any  ecclesiastical  Judge  who  hatii  power  to  grant  licences,  shaU 
^'  grant  any  such  licence  until  he  hath  taken  an  oath  before  the 
^*  said  Ju<^,  or  before  a  commissioner  appointed  by  commission 
**  under  the  seal  of  the  said  Judge,  which  comniission  the  said 
^^  Judge  is  hereby  authorized  to  issue,  faithfully  to  execute  his 
^^  office  according  to  law,  to  the  best  of  his  knowledge,  and  hath 
^^  given  security  by  his  bond  in  the  sum  of  one  hundred  pounds  to 
^'  the  bishop  of  the  diocese  for  the  due  and  faithful  execution  of 
*^  his  said  office/' 

The  nineteenth  section  enacts,   ''that  whenever  a  marriage  s.  19.  In  what 
'<  shall  not  be  had  within  three  months  after  the  grant  of  a  licence  <^"^  ^^^^' 
''  by  any  archbishop,  bishop,  or  any  ordinary  or  person  having  obti^ed. 
''  authority  to  grant  such  licence,  no  minister  shall  proceed  to 
''  the  solemnization  of  such  marriage  until  a  new  licence  shall 
''  have  been  obtained,  unless  by  banns  duly  published  according 
''  to  the  provisions  of  this  act/' 

The  twentieth  section  enacts,  ''  that  nothing  hereinbefore  con-  S.  20.  Right  of 
*'  tained  shall  be  construed  to  extend  to  deprive  the  archbishop  of  "chbishop  of 
''  Canterbury  and  his  successors,  and  his  and  their  proper  officers,  mnt  spinal 
^  of  the  right  which  hath  hitherto  been  used,  in  virtue  of  a  certain  licences,  as 
**  statute  made  in  the  26th  year  of  the  reign  of  the  late  King  ^^^^  ^5  H,  8. 
'^  Henry  the  Eighth,  intituled  '  An  Act  concerning  Peter  pence 
f^  and  diq>ensations,'  of  granting  special  licences  to  marry  at  any 
<<  convenient  time  or  place." 

The  twenty-secona  section  enacts,  '^  that  if  any  persons  shall  s.  22.  Marriago 
**  knowingly  and  wilfully  intermarry  in  any  other  place  than  a  ^^^^  ^''tS. 
**  church,  or  such  public  chapel  wherein  banns  may  be  lawfully  Miy^mRny "in 
<^  published,  unless  by  special  licence  as  aforesaid,  pr  shall  know-  any  other 
*^  mgly  and  wilfully  intermarry  without  due  publication  of  banns,  P|^*  ^***°  ■ 
'^  or  licence  from  a  person  or  persons  having  authority  to  grant  ' 

^  the  same  first  had  and  obtained,  or  shall  knowingly  and  wilfully 
^  consent  to  or  acquiesce  in  the  solemnization  of  sucn  marriage  by 
^^  any  person  not  being  in  holy  orders,  the  marriages  of  such 
''  persons  shall  be  null  and  void  to  all  intents  and  purposes  what- 
•*  soever." 

The  twenty-sixth  section  enacts,  '^  that,  after  the  solemnization  s.  26.  Proof  of 
"  of  any  marriage  under  a  publication  of  banns,  it  shall  not  be  actual  rcsi- 
*^  necessary  in  support  of  such  marriage  to  give  any  proof  of  the  ties^not  neces- 
^actual  dwelling  of  the  parties  in  the  respective  parishes  or  sary  to  validity 
*♦  chapelries  wherein  the  banns  of  matrimony  were  published ;  or,  ®^/"t"'*??» 
**  where  the  marriage  is  by  licence,  it  shall  not  be  necessary  to  bannsor^by 
*'  give  any  proof  that  the  usual  place  of  abode  of  one  of  the  licence. 
**  parties,  for  the  space  of  fifteen  days  as  aforesaid,  was  in  the 
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'^  parish  or  cfaapebry  where  the  marriage  was  solemnized;  nor 

'^  shall  any  evidence  in  either  of  the  said  cases  be  received  to 

^*  prove  the  contrary,  in  any  suit  touching  the  validity  of  such 

"  marriage."  (c) 

s.  30.  Proviso      The  thirtieth  section  enacts  ^'  that  this  act,  or  any  thing  therein 

for  the  Royal     (f  contained,  shall  not  extend  to  the  marriages  of  any  of  the  Royal 

Family.  « Family." 

s.  31.  And  for  The  thirty- first  section  enacts,  ^^  that  nothing  in  this  act  con* 
Qu3te«and  ^^  tained  shall  extend  to  any  marriages  amongst  the  people  called 
Jews*  '^  Quakers,  or  amongst  the  persons  professing  the  Jewish  reli- 

'^  gion,  where  both  the  parties  to  any  such  marriage  shall  be  of 
^'  me  people  called  Quakers,  or  persons  professing  the  Jewish 
*^  religion  respectively." 
S.  33.   Act  The  thirty-third  section  enacts,  **  that  this  act  shall  extend 

to  Ei^uSd.  '"  only  to  that  part  of  the  united  kingdom  called  England." 
A  marriaffe  is  '^^  marriage  act  does  not  specify  what  shall  be  necessary  to  be 
good  by  banns  observed  in  the  publication  of  banns,  or  that  the  banns  shall  be 
*^V*^*"h**  published  in  the  true  names  of  the  parties ;  but  it  must  be  under- 
is  mwricduT^  stood  as  the  clear  intention  of  the  Legislature  that  the  banns  shall 
an  assumed  be  published  in  the  true  names,  because  it  requires  that  notice  in 
name,  if  be  be  writing  shall  be  delivered  to  the  minister  of  the  true  Christian 
piac^wberelie  11^^^^  ^"^  surnames  of  the  parties  seven  days  before  the  publica- 
18  married  by  tion ;  and,  unless  such  notice  be  given,  he  is  not  obliged  to  publish 
snch  assumed    the  banns.     But  a  publication  in  the  name  which  the  party  has 

name  . 

assumed,  and  by  which  he  is  known  in  the  parish,  appears  to  be 

sufficient ;  and  would,  indeed,  be  the  proper  publication  where  the 

party  is  not  known  by  his  real  name.    Thus,  where  a  person  whose 

baptismal  and  surname  was  Abraham  Langley,  was  married  by 

banns  by  the  name  of  George  Smith,  having  been  known  in  the 

parish  where  he  resided  and  was  married  by  that  name  only  from 

his  first  coming  into  the  parish  till  his  mamage,  which  was  about 

three  years,  the  court  of  King's  Bench  held  that  the  marriage  was 

valid,  {d)     And  in  the  same  court  it  was  subsequently  held,  that  a 

marriage  by  licence,  not  in  the  party's  real  name,  but  in  the  name 

which  he  had  assumed,  because  he  had  deserted,  he  being  known 

by  that  name  only  in  the  place  where  he  lodged  and  was  married, 

and  where  he  had  resided  sixteen  weeks,  was  valid.    Lord  Ellen-' 

borough,  C.  J.  said,  '^  If  this  name  had  been  assumed  for  the  pur- 

*^  pose  of  fraud  in  order  to  enable  the  party  to  contract  marriage, 

'^  and  to  conceal  himself  from  the  party  to  whom  he  was  about  to 

''  be  married,  that  would  have  been  a  fraud  on  the  marriage  act  and 

'*  the  rights  of  marriage,  and  the  court  would  not  have  given  eSect 

^'  to  any  such  corrupt  purpose.    But  where  a  name  has  been  pre- 

(c)  Upon  an  enactment  nearly  simi-  verted  to  when  the  point  was  reserved 

lar  it  was  determined,  in  a  prosecu-  for  the  opinion  of  tne  Judges.  Hex  v. 

tion  for  bigamy,  where  the  first  mar-  Hind,  Mich.  T.  1813.   Russ.  and  Ry. 

riage  was  proved  to  have  been  by  253. 

banns,  that  it  was  no  objection  that  (if)  Rex  v.  Billinghurst,  1815,  3  M. 

the  parties  did  not  reside  in  the  parish  and  S.  S50.    This  was  a  settiemeol 

where  the  banns  were  published  and  case:  but  the  point  was  fully  argued, 

the  marriage  was  celebrated.  The  pro-  and  many  cases  from  the  Consistory 

vision  of  the  statute  was  considered  as  court  were  citdl,  notes  of  which  are 

an  express  answer  to  the  objection;  given  in  the  Report,  850  to  267. 
and  it  appears  not  to  have  been  ad- 
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▼iottdy  assumed,  so  as  to  have  become  the  name  which  the  party 

has  acquired  by  reputation^  that  is^  within  the  meaning  of  the 

marriage  act,  the  party's  true  name.''  (d) 

It  seems  that  the  assuming  a  fictitious  name,  upon  the  second 
marriage,  will  not  prevent  the  offence  from  being  complete.  («) 
And  it  was  decided  to  be  no  ground  of  defence,  that  upon  the  se- 
cond marriage  (which  was  by  banns)  the  parties  passed  by  false 
Christian  names  when  the  banns  were  published,  and  when  the 
marriage  took  place :  and  it  was  further  holden  that  the  prisoner, 
having  written  down  the  names  for  the  publication  of  the  banns, 
was  precluded  thereby  from  saying  that  the  woman  was  not  known 
by  the  name  he  delivered  in,  and  that  she  was  not  rightly  described 
by  that  name  in  the  indictment.  The  indictment  was  against  the 
prisoner  for  marrying  Anna  Timson  whilst  he  had  a  wife  living  : 
the  second  marriage  was  by  banns ;  and,  it  appeared,  that  the  pri- 
soner wrote  the  note  for  the  publication  of  the  banns,  in  which  the 
woman  was  called  Anna,  and  that  she  was  married  by  that  name, 
but  that  her  real  name  was  Susannah.  Upon  a  case  reserved  two 
questions  were  made  :  one,  whether  this  marriage  was  not  void, 
becrause  there  was  no  publication  of  banns  by  the  woman's  right 
name,  and  that,  if  the  second  marriage  were  void,  it  created  no 
offence ;  and  the  other  question  was,  whether  the  charge  of  the  - 
prisoner's  marrying  Anna  was  proved.  But  the  Judges  held,  un- 
animously, that  the  second  marriage  was  sufficient  to  constitute  the 
offence;  and  that,  after  having  csdled  the  woman  ^^Anna"  in  the 
note  he  gave  in  for  the  publication  of  banns,  it  did  not  lie  in  the 
prisoner's  mouth  to  say,  that  she  was  not  known  as  well  by  the 
name  of  Anna  as  by  that  of  Susannah,  or  that  she  was  not  rightly 
called  by  the  name  of  Anna  in  the  indictment.  (/) 

it  has  been  seen  that  the  sixteenth  section  of  the  marriage  act  The  prosecutor 
makes  the  consent  of  the  father,  guardians,  or  mother,  necessary  to  ""»'  ■^'^  *""« 
the  validity  of  a  marriage  by  licence,  where  the  party  is  a  minor.  Sf*)SSente°^! 
And  it  appears  to  have  been  held,  upon  the  former  marriage  act,  if  necessary, 
that  the  party  prosecuting  must  shew  such  consent.  ^^f  ^^, 

Upon  an  indictment  for  bigamy,  the  first  marriage  imported  by  bylicence!* 
the  register  to  have  been  by  licence,  and  the  prisoner  proved  that 
at  that  time  he  was  under  age.  A  question  was  raised,  whether 
this  threw  it  upon  the  prosecutor  to  prove  consent;  and,  it  appear- 
ing that  by  the  marriage  act  the  register  ought  to  state  consent,  if 
either  party  was  under  twenty-one,  Wilson,  J.  held  it  did ;  and  he 
directed  an  acquittal,  (g)  So,  after  a  conviction,  the  Judges,  upon 
much  discussion,  were  of  opinion  that  the  form  of  the  register  of 
the  first  marriage,  then  in  question,  which  expressed  the  marriage 
to  ha^e  been  by  licence  generally,  without  saying  by  consent  of 
parents  or  guardians,  together  with  the  fact  of  the  parents  never 
having  been  known  to  have  been  in  England,  were  ;?rima/act> 
evidence  that  the  first  marriage  was  had  without  the  consent  of 
parents  or  guardians,  upon  which  the  jury  might  have  found  the 
prisoner  not  guilty,  (t) 

(d)    Rex  V.  Barton  upon  Trent,  3  {g)  Rex  v.  Morton,  cor.  Wilson,  J. 

H.andS.  637.  ^eweoilie^  1789.  MS.  Bayiey,  J.  and 

{€)  Rex  V.  Allison,  pati,  207.  Russ.  and  Ry.  10.  note  (a). 

(/)  Rex  V.  Bdwa,rds,  Mich.  T.  1814.  (i)  James's  case,  Mich.  T.  180«.  Hil. 

M&  Bayley,  J.  and  Rus$«and  Ry.  283.  T.  1803.   Russ.  and  Ry.  17.    And  tlie 
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In  a  aubseqnent  case  it  was  also  deteimined  that  If  the  pri' 
Bonev  pppve  (aa  it  is  competent  for  him  to  do)  t)mt  hia  first  mar- 
riage took  place  while  he  M^as  a  minor,  it  must  be  abewn^  on  the 
part  of  the  prosecution,  that  such  marriage^  if  by  licence,  was  with 
the  proper  consent.  The  prisons  was  indicted  at  the  Old  Bailejr 
July  Sessions,  1803,  for  bigamy,  in  marring  Elizabeth  Fidd^  hia 
first  wife  Jjydia  being  still  Uving :  and  it  was  proved  that  on  the 
12th  Feb.  17dl,  he  was  n^rried  to  Lydia  Blackwell  by  licence,  and 
that  she  was  living  on  the  8th  of  June  last;  and  that  on  the  14th 
December,  1800,  he  married  Elizabeth  Field.  On  behalf  of  the 
prisoner  it  was  proved  that  he  was  bom  on  the  2d  of  January,  177^9 
and  that  his  father  was  then  alive :  and  it  was  then  contended  that 
the  first  marriage  was  void  as  it  was  not  proved  to  have  been  by 
the  consent  of  his  fetther.  Lawrence,  J.  told  the  jury  that  he 
thought  the  marriage  was  to  be  presumed  valid,  unless  the  pri- 
soner proved  that  he  had  not  that  consent,  and  under  his  direction 
the  prisoner  was  found  guilty.  But  the  point  being  saved  for  the 
consideration  of  the  Judges,  thev  held  the  conviction  wrong;  as 
it  was  clearly  proved  that  the  prisoner  was  under  age  at  the  time 
of  the  first  marriage,  and  as  there  were  no  circumstances  from 
which  consent  could  be  presumed,  (a) 
CoBient  to  the  Tliough  illegitimate  children  are  regarded  by  the  law  as  not 
oiMo^u^^ti-  having  any  father,  yet  they  were  held  to  be  within  the  marriage 
nutediUdreo.   M^t  of -26  Grco.  2.;  and  a  marriage  by.  licence  between  two  illegitt- 

mate  children,  who  were  minors,  without  consent  of  parents  or 
guardians,  was  therefore  held  to  be  void,  {g) 
'  And  formerly  it  was  the  opinion  of  the  court  of  King's  Bench, 
that  the  power  of  consent  given  by  the  act  to  the  father  and  mother 
was  intended  to  include  reputed  parenta,  as  being  interested  in 
their  children's  wel&re,  and  bound  to  provide  for  them  by  the  laws 
of  nature :  (A)  but  in  a  case  which  came  before  the  consistorial 
eoart  in  London,  in  1799,  a  difierent  doctrine  was  held  by  the  very 
learned  Judge  of  that  court,  who  was  of  opinion  that  the  reputed 
parents  were  not  enabled  to  consent,  and  that  the  consent  covdd  be 
lawfidly  given  only  by  a  guardian  appointed  by  the  court  of  Chan- 
cery, (i)  And  in  a  more  recent  case  three  of  the  Judges  of  the 
court  of  King's  Bench  adopted  the  latter  opinion ;  and,  sAer  much 
argument  and  consideration,  certified  to  the  Master  of  the  rolls  that 
all  marriages,  whether  of  legitimate  or  illegitimate  persons,  were 
within  the  general  provision  of  the  marriage  act  26  Geo.  2.  c.  33. 
which  required  all  marriages  to  be  by  banns  or  licence ;  and  that 
the  consent  of  the  natural  mother  to  the  marriage,  by  licence,  of  an 
illegitimate  minor,  was  not  a  sufficient  consent  withm  the  eleventh 

Judges  directed  the  prisoner  to  be  dis-  (a)  Rex  v.  Butler,  Mich.  T.  1803. 

charged  on  his   own   recognizance,  MS.  Bsyley,  J.  and  Russell  and  Ryle8» 

Iiord  Kenyon    al    the   first  meeting  61.    It  seems  that  subsequent  coun- 

seemed  to  be  of  opinion,  that  it  was  tenance  from  parents  or  guardians,  or 

sufficient  for  the  prisoner  to  prove  other  circumstances  of  a  similar  kind, 

himself  under  age  at  the  time  of  the  might  afford  groupd  for  presuming  the 

first  marriage;  and  that  it  then  rested  necessary  consent 

with  the  prosecutor  to  shew  that  the  (g)  Rex  v.  Hadnett,  1  T.  R.06. 

marriage  was  with  the  consent  of  pa*  (h)  Rex  v.  Edmonton,  Cald,  435. 

rents  or  guardians,  but  that  the  pri*  (i)  Horner  v,  Liddtard*  Repw  by  Dr. 

soner  ought  not  to  be  called  upon  to  Croke. 

plrovo  a  negative,  i.    >2 
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0eotioii  of  tfaiit  act  $  and  that  coasequeiitly  the  tnarriage  in  qneBtion 
tvM  void  by  the  said  statute,  {k) 

One  point  upon  the  construction  of  the  fonner  maniage  act  26  J'jf'^ljJ?  **" 
Geo.  2.  c.  83.  was  determined  by  the  court  of  King'i^BMch^  with  chiuchei'and 
much  reluctance ;  the  able  Jud^e  who  then  presided  ib  that  Court  chapeU  erected 
eeeminsr  to  discourage  an  attetfint  to  try  a  question  of  such  serious  'V^^^  ^t  ^' 
consequence  in  a  collateFal  way^  on  a  settlement  case :  but^  after  QeS.  2.  c  33. 
tensideration,  it  was  decided  that  a  marriage  celebrated  by  banns, 
in  a  chapei  erected  afte^  that  statute  was  paitoed^  and  not  upon  the 
site  of  any  ancient  church  or  chapel,  was  void,  although  marriages 
had  been  de  facto  frequently  cdebrated  there ;  the  words  of  the 
statute  '^in  which  chapel  banns  have  been  usually  published'^  being 
held  clearly  to  mean  chapels  existing  at  the  time  it  was  passed.  (^ 
But  as'  soon  as  the  determination  of  tiie  Court  in  this  case  was 
known,  a  Mil  was  introduced  into  Parliament,  whidi  passed  into  a 
la^,  m^ng  valid  all  marriages  which  had  been  celebrated  in  any 
pBoiakL  church  6t  public  chapel,  erected  since  the  passing  of  the  26 
Geo.  3.  c.  33.  and  consecrated,  and'piovic^ng  that  the  registers  of 
such  marriages  shall  he  received  as  evidence,  (m)  The  fourth  sec- 
tion enacted,  that  the  registers  of  marriages  thereby  made  valid 
ahoidd  within  twenty  days  after  the  first  of  August,  1781  >  be  removed 
to  the  church  of  the  parish  in  which  such  chapel  should  be  situated ; . 
or,  if  it  should  be  situated  in  an  extra-parochial  place,  to  the  parinh 
churdi  next  adjoining ;  to  be  kept  with  the  registers  of  such  parish. 
And  these  provisions  were  extended  by  the  44  Geo.S.  cf.  T7'  ai^d  the 
4S  Geo.  3.  c.  127.  to  marriages  celebrated  in  such  chapels  before  the 
il3d  August,  1808 ;  and  the  registers  of  such  marriages  are  in  like 
tnanner  to  be  removed  to  parish  churches,  and  transmitted  to  the 
bishop.  A  more  recent  statute  6  Geo.  4.  c.  92.  recites  that  since 
the  act  26  Geo.  2.  c.  33.  and  the  act  44  Geo.  3.  c.  77>  divers 
churches  and  chapels  had  been  erected  and  built  in  England^ 
fFateSj  and  the  town  ol  Berwick  upon  7\veed,  which  had  been  duly 
consecrated,  and  divers  marriages  had  been  solemnized  therein 
since  the  passing  of  the  44  Geo.  3.  c.  77 •  •  but  by  reason  that  in 
aach  churches  and  chapels  banns  of  matrimony  had  not  usually 
been  published,  before  or  at  the  time  of  passing  the  26  Geo.  2.  c. 
S3.,  nor  any  authority  obtained  for  solemnizing  marriages  therein, 
under  the  provisions  of  the  4  Geo.  4.  c.  76-^  such  marriages  had  been 
(NT  m^ht  be  deemed  to  be  void ;  and  then  enacts,  that  all  marriages 
alreaoy  Solemnized  in  any  church  or  public  chapel  in  England, 
Wates,  and  the  town  of  Berwick  upim  Tweed,  erected  since  the 
act  of  the  26  Geo.  2.  c.  33.  and  consecrated,  shall  be  as  good  and 
valid  in  law  as  if  such  marriages  had  been  solemnized  in  parish 
churches  or  public  chapels,  having  chapelries  annexed,  and  wherein 
banns  had  usually  been  published  before  or  at  the  time  of  passing . 
the  said  act  of  26  Geo.  2.  The  second  section  enacts,  that  it  shall 
be  lawful  for  marriages  to  be  in  future  solemnized  in  all  churches 
and  chapels  erected  smce  the  26  Geo.  2.  c.33.  and  consecrated,  **in 
^^  which  churches  and  chapels  it  has  been  customary  and  usual, 

• 

(k)  Prtefttley  v.  Hughes,  11  East.  1.  Lords  in  an  appeal  from  the  decree  in 

Grose,  J.  differed,  and  8^nt  a  separate  this  case. 

certificate.    The  question  was  afler-        (0  Rex  v.  Northfiefld,  Doagl.  659. 
wards  brought  before  the  House  of       (si)  21  Geo*  8.  c.  6S. 
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"  before  tlie  passing  of  this  act,  to  solemnize  marriages  ^''  and  that 
all  marriages  hereinafter  solemnized  therein  shall  be  as  good  and 
valid  as  if  they  had  been  solemnized  in  parish  churches,  &c« 
wherein  banns  had  usually  been  published  before  or  at  the  time  of 
passing  the  said  act  of  26  Geo.  2.  And  the  registers  of  marriages 
solenmized  in  the  churches  or  chapels,  by  this  act  of  6  Geo.  4. 
enacted  to  be  valid  in  law,  or  copies  thereof,  are  to  be  received  as 
evidence,  in  the  same  manner  as  the  registers  of  marriages  in 
parish  churches,  &c.  in  which  banns  were  usually  published  before 
or  at  the  time  of  the  26  Geo.  2.  c.  33.^  or  copies  thereof  are  re- 
ceived ;  but  liable  to  the  same  objections  as  would  be  available  to 
exclude  the  latter  from  being  received,  (a)  But  such  registers  of 
marriages,  solemnized  in  any  public  chapel,  and  made  valid  by  this 
act  of  6  Geo.  4.  c.  92.  are,  within  three  months  from  the  passing 
of  the  act,  to  be  removed  to  the  parish  church  of  the  parish  in 
which  such  chapel  is  situated;  and  if  it  be  situated  in  an  extra- 
parochial  place,  then  to  the  parish  church  next  adjoining,  to  be 
kept  with  the  marriage  registers  of  such  parish,  and  in  like  manner 
as  parish  registers  are  directed  to  be  kept  by  the  sidd  act  of  the  26 
Geo.  2.  (i) 

The  marriage  act  is  restrained  by  sect.  33.  (c)  to  that  part  of  the 
united  kingdom  called  England.  With  respect  to  marriages  in 
Scotland,  though  the  point  was  formerly  much  doubted,  (o)  it  ap- 
pears to  have  been  afterwards  settled  that  where  minors  domiciled 
m  England  withdrew  themselves  into  Scotland,  or  places  beyond 
the  seas,  for  the  purpose  of  evading  the  marriage  act,  their  mar- 
riage under  such  circumstances  was  nevertheless  valid,  (p)  And 
in  the  case  of  a  marriage  in  such  distant  place,  it  appears  to  be 
sufficient  to  shew  that  it  was  performed  according  to  the  rites  and 
custom  of  the  country  in  which  it  was  celebrated.  In  a  case  respect- 
ing the  settlement  of  a  pauper,  the  facts  were  that  a  soldier  on 
service  with  the  British  army  in  St.  Domingo,  in  1796,  being  de- 
sirous of  marrying  the  widow  of  another  soldier  who  had  died  there 
in  the  service,  the  parties  went  to  a  chapel  in  the  town,  and  the 
ceremony  was  there  performed  by  a  person  appearing  and  officiating 
as  a  priest;  the  service  being  in  French,  but  interpreted  into 
English  by  a  person  who  officiated  as  clerk,  and  understood  at  the 
time  by  the  pauper  to  be  the  marriage  service  of  the  church  of 
England.  This  was  held  sufficient  evidence,  after  eleven  years' 
cohabitation,  that  the  marriage  was  properly  celebrated ;  although 
the  pauper  (who  was  the  woman)  stated  that  she  did  not  know 
that  the  person  officiating  was  a  priest.  Lord  Ellenborough,  C.  J. 
in  delivering  his  opinion,  considered  the  case,  first,  as  a  marriage 
celebrated  in  a  place  where  the  law  of  England  prevailed,  (sup- 
posing, in  the  absence  of  any  evidence  to  the  contrary,  that  the  law 


{a)  6  Geo.  4.  c.  92.  s.  S. 

.{b)  Id,  s.  4. 

ic)  Jnle^  p.  800. 

(o)  See  Bufn's  Just.  Marriage^  and 
the  observations  of  Lord  Mansfield  in 
Robinson  v.  Bland,  I  Burr  1079. 

<p)  Crompton  v,  Bcarcn»il,Bull.  N.  P. 
I  \3,i  and  sec  the  opinion  of  Eyre,  C.  J. 


in  reasoning  upon  the  case  of  Philips 
r.  Hunter,  2  U.  Blac.  418.  And  in 
llderton  o.  Ilderton,  8  H.  Blac.  145.  it 
was  taken  to  be  clear  that  a  marria^re, 
ctlebrated  in  Scotland,  is  such  a  mar- 
riage as  would  entitle  the  woman  to 
her  dower  in  England. 
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of  England,  ecclesiastical  and  civil,  was  recognized  by  subjects  of 
England  in  a  place  occupied  by  the  king's  troops,  who  would  im- 
pliedly  carry  that  law  with  them,)  and  held  that  it  would  be  a  good 
marriage  by  that  law :  for  it  would  have  been  a  good  marriage  in 
this  country  before  the  marriage  act,  and  consequently  would  be  so 
now  in  a  foreign  colony,  to  which  that  act  does  not  extend.  In 
the  second  place,  he  considered  it  upon  the  supposition  that  the 
law  of  England  had  not  been  carried  to  St.  Domingo  by  the  king's 
forces,  nor  was  obligatory  upon  them  in  this  particular;  and  held 
that  the  facts  stated  would  be  evidence  of  a  good  marriage  accord- 
ing to  the  law  of  that  country,  whatever  it  might  be ;  and  that  upon 
such  facts  every  presumption  was  to  be  made  in  favour  of  the 
validity  of  the  marriage,  (q)  In  a  subsequent  case  at  the  Old  Marriage  by 
Bailey,  a  question  was  made  whether  a  marriage  of  a  dissenter  in  tcachCTiiTft 
Ireland,  when  performed  by  a  dissenting  minister  in  a  private  room,  priyate  room 
was  valid.  It  was  contended  on  behalf  of  the  prisoner,  who  was  "*  I««1*«m*. 
indicted  for  bigamy,  that  the  marriage  was  illegal  from  the  clan- 
destine manner  in  which  it  was  celebrated ;  and  several  Irish  sta-^ 
tutes  were  cited,  from  which  it  was  argued  that  the  marriage  of 
dissenters  ip  Ireland  ought  at  least  to  be  in  the  face  of  the  congre- 
gation, and  not  in  a  private  room.  But  the  Recorder  is  said  to 
have  been  clearly  of  opinion  that  this  marriage  was  valid,  on  the 
ground  that  as,  before  the  marriage  act,  a  marriage  might  have 
been  celebrated  in  England  in  a  house,  and  it  was  only  made  ne- 
cessary, by  the  enactment  of  positive  law,  to  celebrate  it  in  a 
church,  some  law  should  be  shewn  requiring  dissenters  to  be  mar- 
ried in  a  church,  or  in  the  face  of  the  congregation,  in  Ireland, 
before  this  marriage  could  be  pronounced  to  be  illegal :  whereas 
one  of  the  Irish  statutes,  21  and  22  Geo.  3.  c.  25.  (r)  enacted,  that 
all  marriages  between  Protestant  dissenters,  celebrated  by  a  Pro- 
testant dissenting  teacher,  should  be  good,  without  saying  at  what 
place  they  should  be  celebrated.  {$) 

With  respect  to  the  marriage  of  minors  in  Ireland^  the  statute 
9  Geo.  2.  c.  11.  (Irish)  contains  some  provisions.  And  the  statute 
58  Geo.  3.  c.  84.  was  passed  to  remove  doubts  which  had  arisen  as 
to  the  validity  of  marriages  solemnized  within  the  British  territo- 
ries in  India,  by  ordained  ministers  of  the  church  of  Scotland. 

The  statute  4  Geo.  4.  c.  91.  recites  the  expediency  of  relieving  4  G«o.  4.  c.  91. 
the  minds  of  all  his  Majesty's  subjects  from  any  doubt  concerning  °*"'^®*  ^'^ 


certain  mar- 


(4)  Rex  o.  Brampton,  10  East.  S82.  Geo.  S.  c.  81.  s.  12.  only  authorizes 

(r)  And  see  11  Geo.  S.  c.  10.  By  32  Popish  priests  to  celebrate  marriage 

Geo. 3. c. 21.  s.  12.  Protestants  maybe  between  a  Protestant  and  a  Papist, 

married  to  Roman  Catholics  by  cier-  where  such  ProtesL-mt  and  Papist  have 

gyroen  of  the  established  church  :  but  been  first  married  by  a  Protestant  cler- 

s.  IS.  contains  a  proviso  that  the  act  gyman. 

shall  not  authorize  Protestant  dissent-        («)  Rex  v. ,  Old  Bailey,  Jan. 

in^  ministers  or  Popish  priests  to  ceie-  Sess.  1815,   cor.  Sir  J.  Silvester,  Re- 

brate  marriage  between  Protestants  of  corder.  MS.  The  prisoner  was  an  offi- 

tke  eHablUhed  church  and  Roman  Ca-  cer  in  the  army ;  and  his  first  marriage, 

tholics.   The  clause  however  does  not  upon  which  this  question  was  raised, 

enact  that  such  a  marriage  celebrated  took  place  in  1787,  at  Londonderry. 

by  a  Protestant  dissenting  teacher  shall  The  second  marriage  was  celebrated  in 

be  void.    Such  a  marriage,  celebrated  London,  according  to  the  ceremonies 

by  a  Popiih  priett^  would  be  void  by  of  the  church  of  £igland. 
19  Geo.  2.  c.  13.  (Irish)  $  and  the  33 
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Marriages  in 
Newfimndland. 


The  marriage 
of  lunatics 
void. 


Marriage  by 
reputation  not 
sufficient. 


(^Bigamgf. — Marriage  by  a  LurMic.    {[booil  »• 

the  yalidUjr  of  marriagea^  aolemnized  by  a  minister  of  the  church  of 
England^  in  tiie  chapel  or  house  of  any  British  ambassador  or  mi- 
nister residing  within  the  country  to  the  court  of  which  he  is 
accredited^  or  m  the  chapel  belonging  to  any  British  factory  abroad, 
or  in  the  house  of  any  British  subject  residing  at  Siuch  factory,  a9 
well  as  from  any  possibility  of  doubt  concerning  the  validity  of 
marriag^d  solemnized  within  the  British  lines  by  any  chaplain  or 
officer,  or  other  person^  officiating  under  the  orders  of.  the  com* 
manding  officer  of  a  British  army  serving  abroad :  and  then  enacts, 
that  ^'  all  such  marriages  shall  oe  deemed  and  held  to  be  as  valid 
'^  in  law  as  if  the  same  had  been  solemnized  within  his  Majesty's 
^^  dominions,  with  a  due  observance  of  all  forms  required  by  law/' 
But  there  is  a  proviso  that  this  act  shall  not  confirm,  or  impair,  or 
affect  the  validity  of  any  marriages  solemnized  beyond  the  deaa, 
save  and  except  such  as  are  solenmized  as  herein  specified  and 
recited.  («) 

Marriages  in  the  colony  and  dependencies  of  Newfoundland  Ate 
especially  regulated  by  the  statute  5  Geo.  4.  c.66.  which  repeals  a 
former  statute,  57  Geo.  3..  c.  51.  upon  the  same  subject. 

Though  the  first  marriage  may  be  abroad,  the  offence  is  not  cog- 
nizable here  if  the  second  marriage,  which  makes  the  offence,  were 
abroad.  The  question  was  moved  to  Kelyng,  C  J«  at  the  Old 
Bailey,  whether,,  if  a  man  marry  one  wife  in  France,  and  a  second 
in  England,  he  might  be  indicted  for  this  in  England;  and  he  took 
the  difference  that  if  the  second  marriage,  which  makes  the  felony, 
were.  in. England,  the  offender  might  be  indicted  and  tried  here; 
but  otherwise  if  the  second  marriage  were  abroad;  because  felonies 
in  another  kingdom  are  not  by  the  common  law  triable  here  in 
England,  {b) 

It  was  formerly  held  that  if  an  idiot  contracted  matrimony,  it 
was  good  and  should  bind  him :  but  modem  resolutions  appear  to 
have  proceeded  upon  the  more  reasonable  doctrine  of  the  civil  law, 
by  determining  that  the  marriage  of  a  lunatic,  not  being  in  a  lucid 
interval,  is  absolutely  void.  And  as  it  might  be  difficult  to  prove 
the  exact  state  of  the  mind  of  the  party  at  the  actual  cdebratioa 
of  the  nuptials,  the  statute  15  Geo.  2.  c.  30.  has  provided  that  if 
persons  found  lunatics  under  a  commission,  or  committed  to  the 
ciffe  of  trustees  by  any  act  of  Parliament,  marry  before  they  are 
declared  of  sound  mind  by  the  lord  chancellor,  or  the  majority  of 
such  trustees,  the  marriage  shall  be  totally  void.  {$) 

Upon  indictments  for  bigamy  it  has  been  held  not  to  be  suffi- 
cient to  provfe  a  marriage  by  reputation;  but  that  either  some  per- 
son present  at  tJie  marriage  must  be  called,  or  the  original  register, 
or  an  examined  copy  of  it,  be  produced.  (/)  The  marriage  act, 
4  Geo.  4.  c.  76-  s*  2o.  requires  that  marriages  shall  be  solemnized 
in  the  presence  of  two  or  more  credible  witnesses,  besides  the 
minister  who  shaU  celebrate  the  same^  and  that  it  shall  be  entered 
in  the  register ;  in  which  entry  it  shall  be  expressed^  that  the  mar- 
riage was  celebrated  by  banns  or  licence,  and  with  consent,  as  the 
case  may  be,  and  be  signed  by  the  minister  and  parties  niiorried, 

{a)  S.  S.  (I)  Morris  v.  Miller,  4  Burr.  8€f57. 

{b)  Kel.  79.  Birt  r.  Barlow,  Doug^l.  169. 

(f)  1  Blac.  Com,  4S8|  4S9. 
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and  attested  by  two  'vHtnessea.  Ba%  viptax  9  t>rovi8k>n  nearly  ainiilar 
in  the  former  marriage  act,  it  was  held  not  to  be  necessary  to  cal} 
one  of  the  subscribing  witnesses  to  the  register  in  order  to  prove 
the  identity  of  the  persons  matried;  but  that  the  register^  or  the 
cc^y  of  it,  bemg  produced,  an^  evidence  Which  satisfied  the  jury 
as  to  the  identity  of  the  parties  was  sufficient;  as  if  their  hand- 
writing to  the  re^ster  were  proved ;  or  that  bell-ripgers  were  paid 
by  them  for  ringmg  for  the  wedding,  or  the  like.  («;)  And  it  was 
held  that  if  the  marriages  were  proved  by  a  person  present  at  th^n^ 
it  was  not  necessary  to  prove  the  registration^  or  licence^  or  bann9. 
The  prisoner  was  indicted  for  marrying  Ann  £pton,  whilst  Jano, 
his  former  wife,  was  living :  each  marriage  was  proved  by  a  wit- 
ness who  was  present  at  the  ceremony ;  and  it  appeared  that  at  the 
first  marriage  the  prisoner  went  by  the  name  of  Alison,  and  at  the 
second  by  the  name  of  Wilkinson.  Chambre,  J.  doubted  whether 
the  evidence  was  sufficient  without  proof  of  the  registration  of 
either  marriage,  or  of  any  licence,  or  publication  of  banns :  but  the 
Judges  held  that  it  was.  (a) 

Howfiur  the  acknowledgment  of  the  defendant  upon  the  subject  Hor  fur  the 
of  his  marriage  is  sufficient  evidence  of  the  fact  may  admit  of  some  acknowiedg- 
doubt.    In  one  case  it  was  held,  that  proof  of  the  prisoner's  co-  »«nt  of  the 
habiting  with  and  acknowledging  himself  married  to  a  former  wife  Jtidcoc^^ 
then  livings  such  assertion  bemg  backed  by  his  producing  to  the 
witness  a  copy  of  a  proceeding  in  a  Scotch  court  agidnst  him  and 
his  wife  for  having  contracted  the  marriage  improperly,  (the  mar- 
riage, however,  being  stiU  good  according  to  that  law),  was  sufi&- 
cient  evidence  of  the  first  marriage;  and  upon  buch  evidence^ 
together  with  due  proof  of  the  second  marriage,  the  prisoner  wiEis 
convicted.    The  pomt  being  reserved  for  the  opinion  of  the  Judges, 
all  of  them  (with  the  exception  of  Perryn,  B.  and  Buller,  J.  who 
were  absent,)  held  the  conviction  proper.    Two  of  them  observed 
that  this  did  not  rest  upon  cohabitation  and  bare  acknowledgment; 
for  the  defendant  had  backed  his  assertion  by  the  production  of  the 
copy  of  the  proceeding :  but  some  of  the  Judges  thought  that  the 
acknowledgment  alone  would  have  been  sufficient,  and  that  the 
paper  produced  in  evidence  was  only  a  confirmation  of  such  ac- 
knowledgment, (x) 

After  proof  of  the  first  marriage  the  second  wife  may  be  a  wit-  The  trae  wife 
ness :  but  it  is  clear  that  the  first  and  true  wife  cannot  be  admitted  cannot  be  a 
to  give  evidence  against  Her  husband,  (y)  witnes«, 

(w)  1  East.  P.  C*  c.  li.  s.  11.  p.  472.  circumstances  be  entitled  to  little  or 

Ball.  N.  P.  87.  no  weight;  for  such  acknowledgments 

(a)  Rex  V.  Allison,  East.  T.  1806.  made  without  consideration  of  the 

MS.  Barley,  J.  and  Russ.  and  Ry.  109.  consequences,  and  palpably  for  other 

(jr)  Truman's  case,  ^oiUngham  Spr.  purposes  at  the  time,  are  scarcely  de- 

Asak%,   1795,    decided    upon  by   tne  serving  of  that  name  in  the  sense  in 

Jildges  in  East.  T.  1795,  MS.  Jud.     1  which  acknowledgments  are  received 

East  P.  C.  c.  19.  s.  10.  p.  470,  471.  as  evidence;  more  especially  if  made 

where  see  some  remarks  as  to  the  ad-  before  the  second  marriage,  or  upon 

misnon  of  a  bare  acknowledgment  in  occasions  when  in  truth  tbey  cannot 

evidence  in  a  case  of  this  nature.  That  be  said  to  be  to  the  party^s  own  pre- 

it  may  be  difficult  to  say  that  it  is  not  judice,  nor  so  conceived  by  him  at  the 

evidence  to  go  to  a  jury :  but  that  it  time, 

most  be  admitted  that  it  may  under  {y)  1  Hale  699.    1  East  P.  C.  c.  18. 


208  Of  Bigamy', — Punishment.  [book  n. 

Ponishinent         Though  the  statute  1  Jac.  1.  c.  11.  enacts,  that  persons  ofiendiog 

against  it  shall  suffer  death  as  in  cases  of  felony,  clergy  is  not 
thereby  taken  away ;  and  the  punishment  for  bigamy  by  the  18th 
£liz.  c.  7«  s.  2y  3.  was  burning  in  the  hand  and  imprisonment  not 
exceeding  a  year,  {z)  But  the  statute  35  Greo.  3.  c.  67*  s.  1.,  re- 
citing that  the  punishment  of  persons  convicted  under  the  act  of 
1  Jac.  1.  c.  11.  had  not  proved  effectual,  enacts,  "that  if  any  per- 
'^  son  or  persons  within  bis  Majesty's  dominions  of  ^igUand  and 
^'  fFakSj  being  married,  or  which  hereafter  shall  marry,  do,  at  any 
'^  time  from  and  after  the  passing  of  this  act,  marry  any  person  or 
'^  persons,  the  former  husband  or  wife  being  alive,  and  shall  be  in 
"  due  manner  convicted  thereof  under  the  said  act,  shall  be  sub- 
'^  ject  and  liable  to  the  same  penalties,  pains,  and  punishmente,  as, 
'^  by  the  laws  now  in  force,  persons  are  subject  and  liable  to  who 
^'  are  convicted  of  grand  or  petit  larceny/'  By  the  second  section 
of  this  statute  any  person  ordered  to  be  transported  by  virtue  of 
feiony'wiUiout  the  act,  and  being  afterwards  at  large  within  Great  Britam,  without 
clergy.  lawful  cause,  before  the  expiration  of  the  term,  is  declared  to  be 

guilty*  of  felony,  and  made  liable  to  suffer  death  vrithout  benefit  of 
clergy.  And  (by  s.  3.)  the  trial  for  such  offence  may  be  in  the 
county  where  such  person  was  convicted  and  ordered  to  be  trans- 
ported, or  in  the  county,  within  England  and  Wales,  where  such 
person  shall  be  apprehended:  and,  in  the  latter  case,  provision  is 
made  for  certifying  a  transcript  of  the  former  proceedings  as 
evidence  upon  the  trial. 

8.  9.  p.  469.  and  1  Hawk.  c.  48.  s.  8.  Feb.  Se«.  1786,  is  cited, 
where  it  is  said  that  this  rule  has  been  {%)  And  by  19  Geo.  S.  c.  74.  s.  8.  a 
flo  strictly  taken  that  even  an  affidavit  moderate  fiue  or  whipping  in  the  man- 
to  postpone  the  trial  made  by  the  first  ner  therein  specified  may  be  subsli- 
wite  has  been  rejected,  and  Old  Bailey,  to  led  for  the  burning. 


Persons  trans- 
ported and 
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OF   LIBEL  AND   INDICTABLE   SLANDER. 

It  appears  to  be  well  settled  that  publications  blaspheming  God^  or  y^^^  pnblica- 
turning  the  doctrines  of  the  Christian  religion  to  contempt  and  tionsin^ene- 
ridicule^  may  be  made  the  subject  of  indictment ;  and  it  is  now  ral  are  Ubel- 
fiilly  established,  though  some  doubt  seems  formerly  to  have  been  ^^^' 
entertained  upon  the  subject,  that  such  immodest  and  immoral 
publications  as  tend  to  corrupt  the  mind,  and  to  destroy  the  love  of 
decency,  morality,  and  good  order,  are  also  offences  at  common 
law.  (a)  It  is  also  a  misdemeanor  wantonly  to  defame  or  indeco- 
rously to  calumniate  that  oeconomy,  order,  and  constitution  of 
things  which  make  up  the  general  system  of  the  law  and  govern- 
ment of  the  country,  (b)  And  it  is  especially  criminal  to  degrade 
or  calumniate  the  person  and  character  of  the  sovereign,  and  the 
administration  of  his  government  by  his  officers  and  ministers  of 
state,  (e)  pr  the  administration  of  justice  by  his  Judges,  (d)  And 
the  same  policy  which  prohibits  seditious  comments  on  the  king's 
conduct  and  government  extends,  on  the  same  grounds,  to  similar 
reflections  on  the  proceedings  of  the  two  houses  of  Parliament,  {e) 
Such  publications  also  as  tend  to  cause  animosities  between  this 
country  and  any  foreign  state,  by  the  personal  abuse  of  the  sove- 
reign of  such  state,  his  ambassadors,  or  other  public  ministers,  may 
be  treated  as  libels.  (/)  With  respect  to  libels  upon  individuals, 
they  have  been  defined  to  be  malicious  defamations,  expressed 
either  in  printing  or  writing,  or  by  signs  or  pictures,  tending  either 
to  blacken  the  memory  of  one  who  is  dead,  pr  the  reputation  of  one 
who  is  alive,  and  thereby  exposing  him  to  public  hatred,  contempt, 
and  ridicule,  (g) 

Upon  some  of  these  subjects  a  publication  by  slander,  or  words  of  Blanderoof 
spoken  only,  though  not  properly  a  libel,  (A)  may  be  the  subject  of  words. 
criminal  proceeding,  as  will  be  shewn  in  the  course  of  the  Chapter. 

(a)  See  the  cases  collected  in  Star-  4  Bac.  Abr.  Libels  p.  449.;  and  see  as  to 

ki^  OD  Lib.  486  to  604.  libel  by  a  picture,  a  late  case,  Du  Bost 

{b)  Holt  OD  Lib.  82.    •  v.  Beresford,  2  Campb.  511. 

(c)  Rex  V.  Lambert  and  Perry,  8  .  (A)  A  libel  is  termed  Libellusfamo^ 

Campb.  S98.  »us  seu  infamaioria  scriptttra^  and  has 

{d)  Starkie  on  Lib.  538.  been  usually  treated   of  as  scandal 

(e)  Starkie  on  Lib.  5S5.  wWl^^n  or  expressed  by  symbols.  Lamb. 

(/)  Rex  V.  Peltier,  Holt,  on  Lib.  78.  Sax.  Law,  64.    Bract'iib.  3.  c.  36.     S 

Bex  V.  D'EoD,  I  Blac.  R.  517.  Inst  174.    5  Co.  125.     1  Lord  Raym. 

(g)  1  Hawk.  P.  C.  c.  73.  s.  1, 2,  3,  7.  416.    2  Salk.  417, 418.    Libel  may  be 
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Of  the  mode  A  libel  may  be  as  well  by  descriptions  and  circumlocutions  as  in 
ofezprenion.  express  terms;  therefore  scandal  conveyed  by  way  of  allegory  or 
irony  amounts  to  a  libel.  As  where  a  writing,  in  a  taunting  man- 
ner, reckoning  up  several  acts  of  public  charity  done  bv  a  person, 
said,  *^  You  will  not  play  the  Jew,  nor  the  hypocrite^ '  and  then 
proceeded,  in  a  strain  of  ridicule,  to  insinuate  that  what  the  person 
did  was  owing  to  his  vain  glory.  Or  where  a  publication,  pre- 
tending to  reconmiend  to  a  person  the  characters  of  several  great 
men  for  his  imitation,  instead  of  taking  notice  of  what  great  men 
are  generally  esteemed  famous  for,  selected  such  qualities  as  their 
enemies  accuse  them  of  not  possessing ;  (as  by  proposing  such  a 
one  to  be  imitated  for  his  courage  who  was  known  to  be  a  great 
statesman  but  no  soldier,  and  another  to  be  imitated  ^or  his  learn- 
ing who  was  known  to  be  a  great  general  but  no  scholar)  such  a 
publication  being  as  well  understood  to  mean  only  to  upbndd  the 
parties  with  the  want  of  these  qualities  as  if  it  had  done  so  directly 
and  expressly*  («)  And,  upon  the  same  ground,  not  only  an  alle- 
gory but  a  publication  in  hieroglyphics,  or  a  rebus  or  anagram, 
which  are  still  more  difficult  to  be  understood,  may  be  a  libel ;  and 
a  Court,  notwithstanding  its  obscurity  and  perplexity,  shall  be  al* 
lowed  to  judge  of  its  meaning,  as  well  as  other  persons,  {k)  And 
it  is  now  well  established  that  slaixderous  words  must  be  under- 
stood by  the  Court  in  the  same  sense  as  the  rest  of  mankind  would 
ordinarily  understand  them.  (2)  Formerly  it  was  the  practice  to 
say  that  words  were  to  be  taken  in  the  more  lenient  sense;  but 
that  doctrine  is  no^  exploded :  they  are  not  to  be  taken  in  the 
more  lenient  ot  more  severe  sense ;  but  in  the  sense  whidi  fairly 
belongs  to  them,  and  which  they  were  intended  to  convey,  {m) 
Name  of  the  Upon  the  same  principles  it  has  been  resolved  that  a  defamatory 
SJZlk.  ^ti«&  expressing  onty  one  or  two  letters  of  a  name,  in  such  a 
manner  that  from  what  goes  before,  and  follows  after,  it  must 
needs  be  understood  to  signify  a  particular  person,  in  the  plain, 
obvious,  and  natural  construction  of  the  whole,  and  would  be  non- 
sense if  strained  to  any  other  meaning,  is  as  properly  a  Ubel  as  if 
it  had  expressed  the  wiiole  name  at  large ;  for  it  brings  the  utmost 
contempt  upon  the  law  to  suffer  its  justice  to  be  eluded  by  such 
trifling  evasions;  and  it  is  a  ridiculous  absurdity  to  say  that  a 

said  to  be  a  technical  word,  deriving  ^^licacy  forbad  him  from  bringing  a 

its  meaning  rather  froTn  its  use  than  ite  '*  direct  charge — but  it  was  a  mafo 

etymology.    '*  There  is  do  other  name  **  child  who  complained  to  him ;"  aad 

*.*  but  that  of  Ubel  applicable  to  the  these  words  were  understood  to  mcao 

**  offence  of  libelling »  and  we  know  a  charge  of  unnatural  practices. 

**  the  offence  specifically  by  that  name,  (m)  By  Lord  Ellenborough,  C.  J.  in 

*'  as  we  know  the  offences  of  horse-  Rex  v,  LambeK  and  'Perrj,  2  Campb. 

^'stealing,  forgery,  &c.  by  the  names  403.    And  in  a  case  of  libel.  Rex  ». 

*^  which  the  law  has  annexed  to  them."  Watson  and  others,  2  T.  R.  806,  Bui- 

By  Lord  Camden,  in  Rex  v.  Wilkes,  S  ler,  J.  said,  *'  Upon  occasions  of  this 

Wils.  181.  **  sort  1  have  never  adopted  any  other 

(t)  I  Hawk.  P.  C.  c.  7.3. 8. 4.    4  Bac.  ''  rule  than  that  which  has  been  fre- 

Abr.  Libely  (A)  3.  p.  453.  **•  quenti j  repeated  by  Lord  Mansfield 

(k)  Holt  on  Libel,  835,836.  **  to  juries,  aesiring  them  to  read  the 

(/}  Woolnoth  V.  Meadows,  5  East.  **  paper  stated  to  be  a  libel  as  men  of 

463.    In  this  case  the  defendant  had  **  common    understanding,   and    say 

B^id  of  the  plaintiff*,  '^  that  his  cbarac-  *'  whether  in  their  minds  it  conveys  the 

^*  ter  was  infamous — that  he  would  be  **  idea  imputed.^^ 

**  disgraceful  to  any  society— thai  de* 
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writing  which  is  understood  by  every  one  of  the  meanest  capacity 
cannot  possibly  be  understood  by  a  Judge  or  jury.(n) 

An  indictment  lies  for  general  imputations  on  a  body  of  men.  Indictment 
though  no  individuals  be  pointed  out^  because  such  writings  have  a  ubeion  a  body 
tendency  to  inflame  and  disorder  society,  and  are  therefore  within  of  men. 
the  cognizance  of  the  law.  (o)     And  scandal  published  of  three  or 
four  persons  is  punishable  at  the  complaint  of  one  or  more,  or  all 
of  them,  {p) 

It  appears  to  have  been  considered  that  the  remedies  by  action  Actions  and 
and  indictment  for  libels  are  co-extensive,  and  may  be  reirarded  {^^cjmenta 

.,  V     ^.         /   V  '  °  *or  libels  co-    ^ 

as  upon  the  same  footing,  (y)     ^     ^  exteosive. 

It  is  quite  clear  that  upon  an  indictment  or  criminal  prosecution  The  party  can- 
for  a  libel  the  party  cannot  justify  that  its  contents  are  true,  or  not  justify  that 
that  the  person  upon  whom  it  is  made  had  a  bad  reputation.  The  *^inS'***^°! 
ground  of  the  criminal  proceeding  is  the  public  mischief  which  ' 

Ubels  are  <;alculated  to  create  in  alienating  the  minds  of  the  people 
from  religion  and  good  morals,  rendering  them  hostile  to  the 
government  and  magistracy  of  the  country;  and,  where  particular 
individuals  are  attacked,  in  causing  such  irritation  in  their  minds 
as  may  induce  them  to  commit  a  breach  of  the  public  peace.  The 
law^  therefore,  does  not  permit  the  defendant  to  give  the  truth  of 
the  libellous  matter  in  justification ;  any  attempt  at  which  in  the 
instances  of  libels  against  religion,  moitdity,  or  the  constitution, 
wouid  be  attended  with  consequences  of  the  greatest  absurdity ; 
and,  in  the  case  of  libeh  upon  individuals,  might  be  extremely 
unjust,  and  could  never  afford  a  substantial  defence  to  the  charge. 
A  libel  against  an  individual  may  consist  in  the  exposure  of  some 
personal  deformity,  the  actual  existence  of  which  would  only  shew 
the  greater  malice  in  the  defendant  $  and  even  if  it  contain  charges 
of  misconduct  founded  in  fact,  the  publication  will  not  be  the  less 
likely  to  produce  a  violation  of  the  public  tranquillity.  It  has  been 
observed  that  the  greater  appearance  of  truth  there  may  be  in  any 
malicious  invective,  it  is  so  ^luch  the  more  provoking ;  {Uid  that, 
in  a  settled  state  of  government,  the  party  grieved  ought  to  com* 

(n)  I  Hawk.  P.C.  c.  78.  s.  6.  4Bac.  B.,  which  first  abused  A.  and  then  B.  ^ 
Abr.  Libel  (A)  S.  p.  453.,  where  it  is  And  it  was  said  that  if  the  defendants 
teid  in  the  margiDal  note  that  if  an  ap-  had  sung  separate  stanzas,  the  one  re- 
plicatioii  is  made  for  an  information  fleeting  on  A.  and  the  other  on  B.,the 
ID  a  case  of  this  kind,  some  friend  to  offence  would  still  have  heen  entire, 
the  party  complaining  should,  by  affi-  A  libel  upon  one  of  a  body  of  persons, 
davit,  state  the  having  read  the  libel,  without  namine  him,  is  a  libel  upon 
and  understanding  and  believing  it  to  the  whole,  and  may  be  so  described ; 
mean  the  party.  In  a  late  case  Lord  and  where  a  paper  Ls  published  equally 
Ellenborough,  C.  J.,  held,  upon  argu-  reflecting  upon  a  number  of  people,  it 
meot,  that  the  declarations  of  specta-  reflects  upon  all  x  and  readers,  accord- 
tors,  while  they  looked  at  a  libellous  ing  to  their  different  opinions,  roav 
picture  in  an  exhibition  room,  were  apply  it  so.  Rex  v.  Jenour,  7  Mod. 
evidence  to  shew  that  the  figures  pour-  400. 

trayed  were  meant  to  representthe  par-  {q)  Starkie  on  Lib.  150,  165,  550. 

ties  stated  to  be  libelled.     Du  Best  v.  Holt  on  Lib.  215, 216.  Bicadley  v.  Me- 

Ber^ord,  8  Caropb.  512.  thuen,  2  Ford's  MS.  78.    This  must  be 

(a)  Holt  on  Libel,  237.  understood,  however,  of  cases  where 

(p)  Id,  ibid.     In  Rex  v.  Benfield  the  libel,  from  its  nature  and  subject, 

and  Sanders,  2  Burr.  Q80,  it  was  held  inflicts  a  private  iniury,  and  not  of 

that  an  information  lay  against  two  those  cases  in  which  the  public  onlv 

for  aiogiog  a  libellous  aoug  on  A.  and  fan  be  said  to  be  affected  by  the  libel. 
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plzin,  for  every  injury  done  to  him,  in  the  ordinary  course  of  law, 
and  not  by  any  means  to  revenge  himself  by  the  odious  proceed- 
ing of  a  libel,  (r) 
Nor  that  it  It  should  seem  that  a  party  will  not  be  excused  by  shewing  that 

from^some  ^^^  ^^^^^  vnth  which  he  is  charged  was  copied  from  some  other 
other  work.  work,  even  though  he  may  have  stated  it  to  be  merely  a  copy,  and 
disclosed  the  name  of  the  original  author  at  the  time  of  its  publica- 
tion. ThuSj  where  to  a  declaration  for  a  libel  published  in  a  news- 
paper it  was  pleaded  that  the  libel  was  originally  published  in  the 
Hampshire  newspaper  by  G.  M.,  and  that  at  the  time  of  publica- 
tion by  the  defendant  it  was  stated  in  such  publication  that  it  was 
copied  from  that  newspaper,  and  that  pursuant  to  the  statute 
38  Geo.  3.  c.  7B.  the  said  G.  M.  had  made  an  affidavit  that  he  was 
the  publisher  of  the  Hampshire  newspaper,  and  still  remained  so 
at  the  time  of  publication  of  the  libel ;  the  Court  held  that  the 
plea  was  bad,  inasmuch  as  the  publication  by  the  defendant  did 
not  specify  by  name  G.  M.  as  the  original  publisher  of  the  libel, 
but  only  named  the  journal :  and  it  was  intimated  by  some  of  the 
learned  Judges  (though  not  decided,  as  such  a  decision  was  not 
required  by  the  case)  that  even  if  G.  M .  had  been  named  by  the 
defendant  when  the  latter  published  the  libel,  such  publication^ 
being  of  written  slander,  could  not  have  been  justified. («) 

But  there  are  some  circumstances  which  will  protect  a  publica- 
Petition  to  the  tion  from  being  deemed  libellous.  A  petition  to  the  King  to  be 
^^^'  relieved  from  doing  what  the  King  has  directed  the  party  to  do,  if 

banajide  and  in  repectful  terms,  is  no  libel,  though  it  call  in  ques- 
tion the  legality  oi  the  King's  direction.  James  II.  published  a 
declaration  of  liberty  of  conscience  and  worship  to  all  his  subjects, 
dispensing  with  the  oaths  and  tests  prescribed  by  statutes  25  &  30 
Car.  U.,  and  directed  that  it  should  be  read  two  days  in  every 
church  and  chapel  in  the  realm,  and  that  the  bishops  should  dis- 
tribute it  in  their  dioceses  that  it  might  be  so  read.  The  Arch- 
bishop of  Canterbury  and  six  bishops  presented  a  petition  to  the 
King  praying  that  he  would  not  insist  upon  their  distributing  and 
reading  it,  principally  because  it  was  founded  on  such  a  dispens- 
ing power  as  had  often  been  declared  illegal  in  parliament,  and 
that  they  could  not  in  prudence,  honour,  or  conscience,  so  fiar 
make  themselves  parties  to  it  as  to  distribute  and  publish  it.  This 
petition  was  treated  as  a  libel :  they  were  taken  up  for  it;  and,  not 
choosing  to  give  bail,  were  sent  to  the  Tower,  and  tried.  The 
publication  was  proved ;  and  Wright,  C.  J.,  and  AUibone,  J., 
thought  it  a  libel :  but  HoUoway  and  Powell,  Js.,  thought  other- 

(r)  1  Hawk  P.  C  c.  73.  s.  6.   4Bac.  davit  asserting  directly  and  poiotedly 

Abr.  Libel  (A)  5.  p.  455.    4  Bla.  Com.  that  be  is  innocent  of  tbc  charge  ioi- 

150, 151*   Starkieon  Libel,  556.  tfl^eg.  putcd  to  him.     This  rule,  however^ 

Holt  on  Libel,  Ylb^etseq.  But  though  may  be  dispensed  with  if  the  jpersoo 

the  truth  is  no  Justification  in  a  cri-  libelled  resides  abroad,  or  if  the  ini- 

minal  prosecution,  yet  in   many  in-  putations  of  the  libel  are  general  and 

stances  it  is  considered  as  an  extenua-  mdefinite,  or  if  it  is  a  charge  against 

tioQ  ofthe  offence;  and  the  Court  of  the  prosecutor  for  language  which  he 

King's  Bench  has  laid  down  this  gene-  has  held  in  parliament     4  Bla   Com. 

ral  rule,  that  it  will  not  grant  an  in-  151,  note  (6).     Dougl.  871,  S72. 
formation  for  a  libel  unless  the  prose-        («)  Lewis  v,  Walter,  4  B.  &  A.  605.»  & 

ctttor  who  applies  for  it  makes  an  affi-  see  McGregor  v.  ThwMteSi  3  B.  &  €•  84. 
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MrisBy  there  not  being  any  ill  intention  of  sedition  in  the  bishops, 
and  the  object  of  their  petition  being  to  free  themselves  from 
blame  in  not  complying  with  the  King's  command.  The  jury 
found  them  not  guilty,  (r) 

It  has  been  resolved  that  no  false  or  scandalous  matter  con-  Petitions  to 
tained  in  a  petition  to  a  committee  of  parliament,  or  in  articles  of  J^^*JSJer  au- 
the  peace  exhibited  to  justices  of  peace,  or  in  any  other  proceed-  thorized  pro- 
ing  in  a  regular  course  of  justice,  will  make  the  complaint  amount  ceedlngs. 
to  a  libel ;  for  it  would  be  a  great  discouragement  to  suitors  to 
subject  them  to  public  prosecution  in  respect  of  their  applications 
to*  a  court  of  justice.  («)     Thus  where  a  charge  was,  that  the  de- 
fendant, in  a  certain  affidavit  before  the  court,  had  said  that  the 
plaintiff  in  a  former  affidavit  against  the  defendant  had  sworn 
falsely,  the  court  held  that  this  was  not  libellous ;  for  in  every  dis- 
pute in  a  court  of  justice,  where  one  by  affidavit  charges  a  thing 
and  the  other  denies  it,  the  charges  must  be  contradictory,  and  . 
there  must  be  affirmation  of  falsehood,  (if)     It  is  also  held  that  no 
presentment  of  a  grand  jury  can  be  a  libel,  not  only  because  per- 
sons who  are  supposed  to  be  returned  without  their  own  seeking, 
and  are  sworn  to  act  impartially,  shall  be  presumed  to  have  proper 
evidence  for  what  they  do,  but  also  because  it  would  be  of  the 
utmost  ill  consequence  in  any  way  to  discourage  them  from  mak- 
ing their  enquiries  with  that  freedom  and  readiness  which  the 
public  good  requires,  (u)    Where  an  action  was  brought  against 
the  president  of  a  military  court  of  enquiry  for  a  libel  contained  in 
the  minutes  of  such  .court,  which  had  been  delivered  by  the  de- 
fisndant  to  the  commander  in  chief  and  deposited  in  his  office^  it 
was  held  that  these  minutes  were  a  privileged  communication,  and 

!>roperly*  rejected  when  tendered  at  the  tri^  in  proof  of  the  alleged 
ibel ;  and  also  that  a  copy  of  them  had  been  properly  rejected,  (t;) 
And  where  a  court-martial,  after  stating  in  their  sentence  the 
acquittal  of  an  officer  against  whom  a  charge  had  been  preferred, 
subjoined  thereto  a  declaration  of  their  opinion,  that  the  charge 
was  malicious  and  groundless,  and  that  the  conduct  of  the  prose- 
cutor in  falsely  calumniating  the  accused  was  highly  injurious  to 

(r)  Case  of  the  Seven  Bishops,  1 2  St.  any  reason  why  such  a  mockery  of 

Tri.  183;  and  see  post,  as  to  commu-  puolic  justice  should  not  rather  ag- 

Dications  made  bond  fide^  and  in  the  ^avate  the  offeuce  than  make  it  cease 

proper  course  of  proceeding.  to  be  one.  Upon  this  point  Mr.  Starkie, 

(f)  1  Hawk.  P.  C.  c.  73.  s.  8.   4  Bac.  after  referring  to  the  several  authori- 

Abr.  JMei  (A)  4.  p.  454.    And  see  the  ties,  says,  that  it  may  be  collected  ^e- 

judgment  of  Holroyd,  J.,  in  Hodgson  nerally  that  no  action  can  be  roam- 

r.  l£ariett,  I B.  &  A.  244.  It  is  holden  tained  for  any  thing  said  or  otherwise 

by  some  that  no  want  of  jurisdiction  published  in  the  course  of  a  judicial 

in  the  court  to  which  the  complaint  proceeding,  whether  criminal  or  civil; 

shall  be  exhibited  will  make  it  a  libel ;  though  for  a  malicious  and  groundless 

because  the  mistake  of  the  court  is  not  prosecution,  an  action^  and  perhaps 

imputable  to  the  party,  but  to  his  an    indictment,    may  be  su|iported, 

counsel :  but  Hawkms  says,  (1  Hawk,  founded  on   the   whole   proceeding. 

P.  C.  c.  73.  s.  8.)  that  if  it  manifestly  Starkie  on  Libel,  283. 
appears  that  a  prosecution  is  entirely        {t)  Astley  v.  Younge,  2  Burr.  817, 
false,  malicious,  and  groundless,  and        {u)  1  Hawk.  P.  C.  c.  73.  s.  8.  4  Bac. 

commenced,  not  with  a  design  to  go  Abr.  Libel  (A)  4.  p.  455. 

through  vrith  it,  but  only  to  expose  the  .     (v)  Home  t*.  Lord  F.  C.  Bentinck,  4 

defenaanfs  character  under  the  shew  Moore,  563. 
of  a  legal  proceeding,  he  cannot  see 
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the  fieirice^  it  was  held  that  the  president  of  the  court-martial  was 
not  liable  to  an  action  for  a  libel  for  having  delivered  such  sentence 
and  declaration  to  the  judge  advocate ;  and  Mansfield,  C.  J.,  in 
^delivering  his  opinion,  said,  ^^If  it  appear  that  the  charges  are 
^^  absolutely  without  foundation, — ^is  the  president  of  the  court-mar- 
^^  tial  to  remain  perfectly  silent  on  the  conduct  of  the  prosecutor  $ 
^^  or  can  it  be  any  offence  for  him  to  state  that  the  charge  is 
^'  groundless  and  malicious  }"{w) 
And  speecbes  The  members  of  the  two  houses  of  parliament,  by  reason  of 
of  members  of  their  privilege,  are  not  answerable  at  law  for  any  personal  reflec- 
priFU^d.**^^  tions  on  individuals  contained  in  speeches  in  their  respective 
houses  ;  for  policy  requires  that  those  who  are  by  the  constitution 
appointed  to  provide  for  the  safety  and  welfare  of  the  public  should^ 
in  the  execution  of  their  high  functions,  be  wholly  uninfluenced  by 
private  considerations,  {s) 

Thus  the  actual  proceedings  in  courts  of  justice  and  in  parlia* 
ment  are  exempted  from  being  deemed  libellous :  it  becomes  im- 
portant to  enquire  in  the  next  place  how  far  the  same  privilege 
will  be  extended  to  communications  of  those  proceedings  to  the 
public,  made  with  impartiality  and  correctness. 
^TJl  ^"1*^®         It  has  always  been  held  that  a  publication  of  the  proceedings  in 
procccdinffB^in  *  court  of  justice  will  not  be  protected  unless  it  be  a  true  and 
courts  of  JUS-    honest  statement  of  those  proceedings,  (y)     But  provided  it  were 
abie""^^^"    of  that  character,  the  doctrine  seems  at  one  time  to  have  been 
that  it  mignt  be  made  to  the  full  extent  of  stating  what  had  actu- 
ally taken  place,  (s)     More  recentiy,  however,  it  has  been  said 
that  it  must  not  be  taken  for  granted  that  the  publication  of  every 
matter  which  passes  in  a  court  of  justice,  however  truly  repre- 
sented,  is,  under  all  circumstances  and  with  whatever  motive 
published,  justifiable ;  and  that  such  doctrine  must  be  taken  with 
grains  of  allowance,  (a)     And  Lord  Ellenborough,  C.  J.,  said, — 
It  often  happens  that  circumstances  necessary  for  the  sake  of. 
public  justice  to  be  disclosed  by  a  witness  in  a  judicial  enquiry- 
are  very  distressing  to  the  feelings  of  individuals  on  whom  tiiey 
'^  reflect :  and  if  such  circumstances  were  afterwards  wantonly 
"  published,  I  should  hesitate  to  say  that  such  unnecessary  publi- 
'^  cation  was  not  libellous  merely  because  the  matter  had  been  given 
'^  in  evidence  in  a  court  of  justice.'' (A)     In  a  subsequent  case,  not 
relating  directly  to  this  point  but  to  the  publication  of  proceed- 
ings in  parliament,  Baylev,  J.,  said,  '^It  has  been  argued  that  the 
'  proceedings  of  courts  of  justice  are  open  to  publication.  Against 
that,  as  an  unqualified  proposition,  I  enter  my  protest.     Sup- 

(w)  Jekyll  V.  Sir  John  Moore,  8  Stiles  v.. Nokes,  7  East  49S. 

N.  R.  341.  (z)  Curry  v.  Walter,  1  Bos.  &  PulL 

(s)  Holt  on  Libel,  190.    Starkieon  5S3.,  referred  to  by  Lawmice,.J.,  in 

Libel,  SI  1.    Rex  o.  Lord  Abingdon,  Rex  v.  Wright,  S  T.  R.  298. 

1  Esp.  Rep.  SS6.    Bjr  4  Hen.  8.  c.  8.  (a)  By  Lord  Ellenborough,  C.  J.  md 

nemDers  of  parliament  are  protected  Grose,  J.,  in  Stiles  v.  Nokes,  7  Bast 

from  all  charges  against  them  for  any  603. 

thing  said  in  either  house;  and  this  is  (b)  Id.  iMd.    And  see  Rex  v.  Sal^ 

further  declared  in  the  Bill  of  Rights,  bnry,  1  Ld.  Raym.  341 ,  that  jt  b  in- 

1  W.  &  M.  St.  2.  c.  S.                           .  dictable  to  publish  a  scandalous  peti- 

(jf)  Waterfield  v,  the  Bishop  of  Chi-  tion  to  the  House  of  Lords,  or  a  scaa- 

chester,  S  Mod..  11 8.    Rex  v.  Wright,  dalous  affidavit  made  in  %  court  of 

8  T.  Rep.  S97,  898.  per  Lawrence,  J.  justice. 


CQAf .  mT. J       Privileged  Communications.  215 

'^  pose  an  indictment  for  blasphemy^  or  a  trial  where  indecent 
*^  evidence  was  necessarily  introduced  j^would  every  one  be  at 
^^  liberty  to  poison  the  minds  of  the  public,  by  circulating  that 
*^  which  for  the  purposes  of  justice  the  court  is  boimd  to  hear  ? 
^^  I  should  think  not :  and  it  is  not  true  therefore  that  in  all  in- 
^^  stances  the  proceedings  of  a  court  of  justice  may  be  published- 
^^  Again,  it  may  be  said  that  counsel  have  a  right,  in  pursuance 
of  their  instructions,  and  whilst  the  cause  is  going  on,  to  endea- 
vour to  produce  an  effect  by  making  such  observations  on  the 
^^  credit  and  character  of  parties  and  their  witnesses  as  sometimes, 
when  the  cause  is  over,  perhaps  they  are  sorry  for.  But  have 
they,  therefore,  or  any  person  who  hears  them,  a  right  after- 
^'  wards  to  publish  those  observations  ?  I  have  no  hesitation  in 
*^  saying  that  when  the  occasion  ceased,  the  right  also  would  cease  ; 
'^  and  that  it  would  be  no  justification  to  plead  that  such  a  publica* 
*^  tion  was  a  transcript  of  the  counsel's  speech."  (c)  This  doctrine 
was  recognized  and  acted  upon  in  a  recent  case.  The  defendant's 
husband  had  been  convicted  of  publishing  a  blasphemous  libel, 
after  having  in  his  defence  at  the  trial  used  arguments  and  state- 
ments of  a  blasphemous  and  indecent  description.  His  wife 
published  the  trial ;  and,  upon  shewing  cause  against  a  rule  for  a 
criminal  information,  it  was  urged  that  she  had  a  right  to  publish 
what  actually  took  place  in  a  court  of  justice :  but  the  Court  were 
clear  she  had  not,  if  that  statement  contained  any  thing  defama- 
tory, seditious,  blasphemous,  or  indecent :  and  the  rule  was  made 
absolute,  (d)  And  where  it  is  allowable  to  publish  what  passes 
in  a  court  of  justice,  the  party  must  publish  Uie  whole  case,  and 
not  merely  state  the  conclusion  which  he  himself  draws  from  the 
evidence.  Thus,  where  the  libel  stated  in  the  declaration  pur- 
ported to  be  a  speech  of  counsel  at  a  trial  of  the  plaintiff  on  a 
criminal  charge,  and,  after  setting  out  the  speech,  said  that  a  wit- 
ness was  called  who  proved  all  that  had  been  stated  by  counsel,  and 
that  the  defendant  was  immediately  afterwards  acquitted  upon  a 
defect  in  proving  some  matter  of  form ;  and  the  plea  stated  that 
in  fact  such  a  speech  was  made,  and  that  the  witness  called  proved 
all  that  had  been  so  stated,  but  it  did  not  set  out  the  evidence  or 
j^tify  the  truth  of  the  charges  made  in  the  counsel's  speecli ;  it 
was  holden  that  such  plea  was  bad,  inasmuch  as  a  party  could  not 
be  justified  in  publishing  the  result  of  evidence  given  in  a  court  of 
justice,  but  niust  state  the  evidence  itself,  {e)  And  the  party 
making  the  publication  will  not  be  justified,  unless  he  confines 
himself  to  what  actually  passed  in  court.  In  a  case  where  an 
action  was  brought  for  a  libel  concerning  the  plsdntiff  in  his  pro- 
fession as  an  attorney,  and  the  libel,  as  stated  in  the  declaration, 
began,  '^  shameful  conduct  of  an  attorney,"  and  then  proceeded 
to  give  an  account  of  proceedings  in  a  court  of  law  which  con- 
tained matter  injurious. to  the  plaintiff's  professional  character, 

(e)  Rex  V.  Creevy,  I M.  &  S.  9S1.  In  **  must  be  understood  with  venr  great 
Ibe  same  case  Lord  EUenborougfa,  C.J.  "  limitations ;  and  shall  never  fully  as- 
said,  '*  As  to  Curry  v.  Walter,  (ante,  **8ent  to  the  unqualified  term?  attri- 
*'  note  (z), )  it  is  not  necessary  for  the  .  "  buted  in  the  report  of  that  case  to 
*'  present  purpose  to  discuss  that  case :  ^<  Eyre,  C.  J." 
-'*  vheneveritbecomesneces9ary,Ish4ll  .  (d)  Rex  o.  Carlisle,  9  B.  &  A.  167. 
**  say  that  the  doctrine  there  laid  down       {e)  Lewis  v.  Waiter,  4  B«  &  A»  605. 
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and  the  defendant  had  pleaded  that  the  supposed  libel  contained 
a  true  account  of  the  proceedings  in  the  court  of  law ;  it  was 
holden  (after  verdict  for  the  defendant)  that  the  plea  was  bad, 
inasmuch  as  the  words  ^^  shameful  conduct  of  an  attorney"  formed 
no  part  of  the  proceedings  in  the  court  of  law,  and  that  the  plain- 
tiflf  was  therefore  entitled  to  judgment,  (i) 
Publication  of      It  should  be  observed  also,  that  the  publication  of  preliminary 
mination8*be-    examinations  before  a  magistrate,   taken  es  parte,  will  not  come 
fore  a  magis-    within  the  principle  by  which  the  fidr  reports  of  proceedings  in 
trate  may  be     courts  of  justice  have  been  held  to  be  privileged.    Such  publica- 
libellous.  tions  have  a  tendency  to  cause  great  mischief  by  perverting  the 

public  mind,  and  disturbing  the  course  of  justice ;  and,  if  they  con- 
tain libellous  matter,  will  be  considered  as  highly  criminal,  (c)  . 
And  the  Court  of  King's  Bench  has  gone  to  the  extent  of  grant- 
ing a  criminal  information  for  publishing  in  a  newspaper  a  state- 
ment of  the  evidence  given  before  a  coroner's  jury,  accompanied 
with  comments ;  although  the  statement  was  correct,  and  the  party 
had  no  malicious  motive  in  the  publication,  (d) 
How  far  the  Though  the  publication  of  a  proceeding  in  phrliament  will,  in 
publication  of  general,  be  considered  as  privileged  and  protected  from  being 
parHamcnris"  deemed  libellous  ;  (e)  and  the  printing  and  delivering  a  petition  to 
allowable.  members  of  a  committee  of  the  House  of  Commons,  being  accord- 
ing to  the  order  of  proceedings  of  parliament  and  their  commit- 
tees, has  been  held  to  be  justifiable  :  (/)  yet  it  may  be  doubted 
how  far  the  circulation  of  a  copy  of  a  writing  containing  matter 
of  an  injurious  tendency  to  the  character  of  an  individual,  though 
published  for  the  use  of  the  members,  is  legitimate  and  exempted 
from  prosecution,  (g)  And  it  is  clear  that  the  publication  of  the 
speech  of  a  member  of  parliament,  if  it  contain  matter  of  libel,  is 
not  protected,  even  though  such  publication  be  made  by  the 
member  himself.  In  a  case  upon  this  subject.  Lord  Kenyon,  C.J. 
observed  that  if  the  words  in  question  had  been  spoken  in  the 
House  of  Lords,  and  confined  to  its  walls,  the  Court  of  King's 
Bench  would  have  had  no  jurisdiction  to  caU  a  member  of  that 
house  before  them,  to  answer  for  such  words  as  an  offence ;  but 
that  the  offence  was  the  publication  of  them  in  the  public  papers^ 
under  the  authority  of  the  member,  with  his  sanction,  and  at  his 
expense :  that  a  member  of  parliament  had  certainly  a  right  to 
publish  his  speech,  but  that  his  speech  should  not  be  made  the 
vehicle  of  slander  against  any  individual ;  if  it  were,  it  would  be 
a  libel.  (^)     And  in  a  more  recent  case  it  was  held  by  the  Court 

{b)  Lewis  V.  Clement,  3  B.  &  A,  702.  ter,  or  in  the  regular  discharge  of  his 

In  this  case  the  question  was  raised  magisterial  functions.    M'Gr^or  v. 

whether,  it  be  lawful  to  publish  pro-  Thwaitesand  another,  S  B.  &  C.  S4. 

ceedings  of  a  court  of  law  containing  {d)  Rex  f).  Fleet,  1  Barn,  ft  Aid.  S79. 

matter  defamatory  of  a  person  neither  (e)  Rex  v.  Wright,  8  T.  R.  299.    In 

a  party  to  the  suit  rior  present  at  the  this  case  a  former  case  of  R«x  v.  Wil- 

time  of  the  enauiry  ;  but  it  became  liams,  8  Show.  471.  Comb.  18.«  was 

unnecessary  to  aecide  this  point.  animadTerted  upon  hj  Lord  Kenyon, 

(c)  Rex  V.  Lee  and  another,  5  Esp.  C.J.  and  Grose,  J.  as  having  happened 
129.  Rex  V.  Fisher  and  others,  2  Campo.  in  the  worst  of  times. 
663.    Duncan  o.  Thm'aites  and  others,  (f)  Lake  v.  King,  I  Saund.  131. 
3  B.  &  C.  536.    And  still  less  can  the  (g)  See  the  Judpient  of  Lord  Ellen- 
defendant  justify  the  publication  of  a  borough,  C.  J.»  m  Rex  ••  Creevey^  1 
matter  which  was  not  brought  before  M.  &  S.  278. 
the  magistrate  in  his  judicial  charac-  (A)  RexvlLd.  AbingdoDs  I  E«p.f9tt. 
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of  King's  Bench  that  a  member  of  the  House  of  Commons  may 
be  convicted  upon  an  indictment  for  a  libel^  in  publishing  in  a 
newspaper  the  report  of  a  speech  delivered  by  him  in  that  house, 
if  it  cefutain  libellous  matter,  although  the  publication  be  a  cor- 
rect report  of  such  speech,  and  be  made  m  consequence  of  an 
incorrect  publication  having  appeared  in  that  and  other  news- 
papers. («) 

^  Having  treated  generally  of  the  publications  which  may  be  con- 
sidered as  libellous,  it  may  be  useful  to  refer  to  some  of  the  par- 
ticular points  which  have  been  holden,  respecting  publications : — 
I.  Against  the  Christian  religion.  II.  Against  morality.  III. 
Against  the  constitution.  IV.  Against  the  King.  V.  Against 
the  two  Houses  of  Parliament.     VI.  Against  the  Government. 

VII.  Against  the  magistrates  and  the  administration  of  justice. 

VIII.  Against,  private  individuals.  And,  IX.  Against  foreigners 
of  distinction. 

I.  It  has  been  before  observed,  (A)  that  blaspheming  God,  or  OfpvbUca* 
turning  the  doctrines  of  the  Christian  religion  to  contempt  and  H?*°*  J^** 


ridicule,  is  an  indictable  offence.  At  common  law,  all  blasphemies  f^iigion. 
against  God,  as  denying  His  being  or  providence ;  and  all  con- 
tumelious reproaches  of  Jesus  Christ ;  all  profane  scoffing  at  the 
Holy  Scripture,  or  exposing  any  part  thereof  to  contempt  or  ridi- 
cule ;  and  also  seditious  words  in  derogation  of  the  established 
religion ;  are  considered  as  offences  tending  to  subvert  all  religion 
and  morality,  and  punishable  by  the  temporal  courts  with  fine  and 
imprisonment,  and  also  infamous  corporal  punishment  in  the 
discretion  of  the  court.  (/) 

Some  provisions  have  also  been  made  upon  this  subiect  by  ®^*"*?,!2?* 
statutes.  The  1  Ed.  6.  c.  1.  (m)  enacts  that  persons  reviling  the  *"*•"*  J*^* 
sacrament  of  the  Lord's  Supper,  by  contemptuous  words  or  other- 
wise, shall  suffer  imprisonment.  The  statute  1  Eliz.  c.  2.  enacts 
that  if  any  minister  shall  speak  any  thing  in  derogation  of  the 
book  of  common  prayer,  he  shall,  if  not  beneficed,  be  imprisoned 
one  year  for  the  first  offence,  and  for  life,  the  second ;  and  if  he 
be  beneficed,  shall  for  the  first  offence  be  imprisoned  six  months 
and  forfeit  a  year's  value  of  his  benefice ;  for  the  second,  shall  be 
deprived  and  suffer  one  year's  imprisonment;  and  for  the  third 
shall  in  like  manner  be  deprived  and  suffer  imprisonment  for  life. 
And  that  if  any  person  whatsoever  shall  in  plays,  songs,  or  other 
open  words,  speak  any  thing  in  derogation,  depraving,  or  despis- 
ing of  the  said  book,  or  shall  forcibly  prevent  the  reading  of  it, 
or  cause  any  other  service  to  be  read  in  its  steady  he  shall  forfeit 
for  the  first  offence  100  marks ;  for  the  second  400 ;  and  for  the 
third,  shall  forfeit  all  his  goods  and  chattels,  and  suffer  imprison- 
ment for  life.  By  the  3  Jac.  1.  c.  21.  a  person  using  the  name  of 
the  Holy  Trinity  pro&nely,  or  jestingly,  in  any  stage-play,  inters 
lude,  or  show,  shall  be  liable  to  a  qui  tarn  penalty  of  ten  pounds. 
The  1  W.  3.  c.  18.  s.  17*  enacted  that  whoever  should  deny  in  his 
preaching  or  writing  the  doctrine  of  the  blessed  Trinity,  should 
lose  all  benefit  of  the  act  for  granting  toleration^    This  section  is 

(0  Rex  V.  Creevej,  1  M.  &  S.  87S.      P.  C  c.  5. 

\k)  AnUj  p.  209.  (m)  Repealed  bj  1  Mary,  c.  9.^  and 

(/;  Se^  the  cases  collected  in  1  Hawk,    revived  by  1  Eliz.  c.  1. 
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DOW  repealed  by  53  Geo.  3.  c.  160. :  but  while  it  was  ia  exist^ioe 
it  was  considered  as  operating  to  deprive  the  offender  of  the  benefit 
therein  mentioned,  leaving  the  punishment  of  the  offence  as  for  a 
misdemeanor  at  common  ]Aw.(n)  The  9  &  10  W.  3«  c.  32.  enacted 
that  if  any  person,  educated  in  or  having  made  profession  of  the 
Christian  religion,  should,  by  writing,  printing,  teaching,  or  ad- 
vised speaking,  deny  the  Christian  religion  to  be  true,  or  the 
Holy  Scriptures  to  be  of  Divine  authority,  he  should  upon  the 
first  offence  be  rendered  incapable  to  hold  any  office  or  place  of 
trust  \  and  for  the  second  be  rendered  incapable  of  bringing  any 
action,  being  guardian^  executor,  legatee,  or  purchaser  of  lands, 
and  should  suffer  three  years'  imprisonment  without  bail,  (o)  A 
person  offending  under  this  statute  was  held  to  be  also  indictable 
at  common  law.  (p)  This  doctrine  was  considered  in  a  recent 
case  where  a  motion  was  made  in  arrest  of  judgment,  a^r  c(m- 
viction  on  an  information  for  a  blasphemous  libel,  on  the  ground 
that  this  statute  had  put  an  end  to  the  common  law  offence :  and 
the  Court  were  clear  that  it  had  not,  considering  that  the  provi- 
sions of  the  statute  were  cumulative,  (o) 

Upon  the  trial  of  an  information  against  the  defendant  for  utter- 
ing expressions  grossly  blasphemous.  Hale,  C.  J.,  observed,  that 

Budi  kmd  of  wicked  blasphemous  words  were  not  only  an  offence 

▼enionofthe   to  Ood  and  religion,  but  a  crime  against  the  laws,  state,  and 
law.  government,  and  therefore  punishable  in  the  Court  of  King's 

Bench.    Thiat  to  say  religion  is  a  cheat  is  to  dissolve  all  tiiose 
obligations  whereby  civil  society  is  preserved ;  that  Christianity 
is  part  of  the  laws  of  Englana,  and  therefore  to  reproach  the 
Christian  religion  is  to  speak  in  subversion  of  the  law.  (r)     In  a 
late  case  where  a  libel  stated  that  Jesus  Christ  was  an  impostor, 
a  murderer  in  principle,  and  a  fanatic,  a  juryman  asked  whether  a 
work  denying  the  divinity  of  our  Saviour  v^as  a  libel ;  and  Abbott, 
C.  J.,  answered,  that  a  work  speaking  of  Jesus  Christ  in  the  lan- 
guage here  used  was  a  libel ;  and  the  defendant  was  found  guilty. 
Upon  a  motion  for  a  new  trial,  on  the  ground  that  this  was  a  wrong 
answer,  the  Court  witiiout  difficulty  held  that  the  answer  was 
right,  and  refused  the  Yule,  (a) 
The  Chrbtiaii    *  ^  *  ^^**  where  the  defendant  had  been  convicted  for  publishing 
naiffionupart  s^^^^ral  bla^hemouB  libels,  in  which  the  miracles  of  our  Saviour 
of  the  law  of    were  turned  into  ridicule  and  contempt,  and  His  life  and  conver- 
the  iwd*  nation  calumniated,  it  was  moved  in  arrest  of  judgment  that  this 

was  not  an  offence  within  the  cognizance  of  the  temporal  courts 
at  common  law  :  but  the  Court  would  not  suffer  the  point  to  be 
argued,  Baying  that  the  Christian  religion,  as  established  in  this 
kingdom,  is  part  of  the  law ;  and,  therefore,  that  whatever  derided 
Christianity  derided  the  law,  and  consequently  must  be  an  offence 


To  reptoadi 
the  Chmtian 
religion  ia  to 
speak  in  sub- 


(fi)  Bj  Lord  Ken)ron  in  Rex  v.  Wil- 
liams,  1797.  Holt  oa  Libel,  66. 

(o)  But  the  deliDqueaft  publicly  re- 
Douncing  his  error  in  open  court,  with- 
in four  months  after  the  first  convic- 
tion, it  to  be  discharged  for  tb&t  once 
from  all  disabilities. 

(p)  Barnard.  168.  8  Str.  8S4.  Fitz- 
gib.  64.  Rex  v.  Willianis,  1797.    Rex 


V.  Caton,  1819.  This  statate  also  re- 
laied  to  persons  deojfing,  as  therein 
mentioned,  resfieciing  the  H0iwTritiiljft 
but  such  provisions  are  repealed  bjf  &S 
Geo.  3.  c.  160. 

(q)  Hex  V,  Carlisle,  S  B.  &  A.  161. 

(r)  Rex  V.  Tajlor,  Vent  993.  SKeb. 
607. 

{a)  Rexr.  Waddington,  1 B.  &  C  96. 
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againft  the  law.(r)    It  was  also  moved  in  arrest  of  judgment^  that 

as  the  intent  of  the  book  was  only  to  shew  that  the  miracles  of 

Jesus  Christ  were  not  to  be  taken  in  their  literal  sense^  it  could 

not  be  considered  as  attacking  Christianity  in  general,  but  only 

as  striking  against  one  received  proof  of  His  being  the  Messiah ; 

to  whidi  the  Court  said,   that  the  attacking  Christianity  in  the 

way  in  which  it  wim  attacked  in  this  publication  was  destroying  But  thon^ h  ta 

the  very  foundation  of  it ;  and  that,  though  there  were  professions  J^^  against 

in  the  book  that  its  design  was  to  establish  Christianity  upon  a  ^I^Tb  1'"" 

true  bottom  by  conrndering  these  narrations  in  Scripture  as  em-  offence  atcom- 

Mematical  and  prophetical,  yet  that  such  professions  were  not  to  "^  ^^^^^^ 

be  credited,  and  that  the  rule  is  allegatio  contra  factum  rum  est  meddle  wii^^^ 

admittinda*  But  the  Court  also  said,  that  though  to  write  against  differences  of 

Christianity  in  general  is  cleariy  an  oSence  at  common  law,  they  *''^*^^**^^J?? 

laid  a  stress  upon  the  word  general^  and  did  not  intend  to  include  points^ 

disputes  between  learned  men  upon  particular  controverted  points ; 

and,  in  delivering  the  judgment  of  the  Court,  Raymond,  Lord  C.  J., 

said,  ^^  I  would  have  it  taken  notice  of  that  we  do  not  meddle 

*^  with  any  di£Ferences  of  opinion,  and  that  we  interpose  only 

*^  where  the  very  root  of  Christianity  itself  is  struck  at."(«) 

The  doctrine  of  the  Christian  religion  constituting  part  of  the  The  dread  of 
law  of  the  land  was  recognised  m  a  later  case,   where  the  ^'nrju"**^ 
judgment  of  the  Coiurt  of  King's  Bench  was  pronounced  upon  thepriiidp«i 
a  person  convicted  of  having  published  a  very  impious  and  bias-  sanctions  of 
phemous  libel  called  Pame*e  Age  of  Reason,  {t)    Ashhurst,  J.,  ^  ^^* 
said,  that  although  the  Almighty  did  not  require  the  aid  of  human 
tribunals  to  vindicate  His  precepts,  it  was  neverthdess  fit  to  shew 
our  abhorrence  of  such  wicked  doctrines  as  were  not  only  an  o£Rence 
against  God,  but  against  all  law  and  government,  from  their  direct 
tmdency  to  dissolve  all  the  bonds  and  obligations  of  civil  society ; 
and  that  it  was  upon  this  ground  that  the  Christian  religion  con- 
stituted part  of  the  law  of  the  hmd.    That  if  the  name  of  our 
Redeemer  was  suffered  to  be  traduced,   and  His  holy  reBgion 
treated  with  contempt,  the  solemnity  of  an  oath,  on  which  the 
due  administration  of  justice  depended,  would  be  destroyed,  and 
the  law  be  stripped  of  one  of  its  principal  sanctions,  the  dread  of 
ftitnre  punishments,  (u) 

Contumely  and  contempt  are  what  no  establishment  can  tolerate:  Rational  and 
trat,  on  the  other  hand,  it  would  not  be  proper  to  lay  any  restraint  dbpassionate 
upon  rational  and  dispassionate  discussions  of  the  rectitude  and  ^^fo^aSlc"*"*. 
propriety  of  the   established  mode  of  worship,  {w)     A  sensible 
writer  upon  tiie  subject  of  libel  says,  as  to  this  point, — '^  that  it 
^  may  not  be  going  too  far  to  infer,  from  the  principles  and  ded- 
**  sions,  that  no  author  or  preacher  who  fairly  and  conscientiously 
*^  promulgates  the  opinions  with  whose  truth  he  is  impressed,  for  . 

(r)  Rex  V.  Woolston,  Barnard.  163.  obligations  on  the  conduct  of  man- 

t  8tr.  8S4.    Fitzgib.  64.  kind.    In  other  respects  also  it  ridi- 

(•)  Rex  V.  Woolston,  Fitzgib.  66.  -culed  and  vilified  the  prophets,  our 

(f)  This  libel  was  of  the  worst  kind,  Saviour,  His  disciples,  and  the  Sacred 

attacking  the  truth  of  the  Old  and  New  Scriptures. 

TestanentSf  arg^uiiig^  that  there  was  no  («)  Hex  v.  Williams,  1 797.    Holt  on 

genuine  revelation  of  the  wilt  of  God  Libel,  69,  note  (e). 

existing  in  the  world  i  and  that  reason  (v)  4  Bla.  Com.  51. 

was  the  only  true  faith  which  laid  any 


890  O/Libds,  ^c.  agaiiut  the  ConstittUiou.  [book  It,. 

^'  the  benefit  of  others,  is,  for  so  domg,  amenable  as  a  criminal; 
^'  that  a  malicious  and  mischievous  intention  is  in  such  case  the 
^'  broad  boundary  between  right  and  wrong ;  and  that  if  it  can  be 
^'  collected,  from  the  offensive  levity  with  which  so  serious  a  sub- 
^^  ject  is  treated,  or  from  other  circumstances,  that  the  act  of  the 
^^  party  was  malicious,  then,  since  the  law  has  no  means  of  dis- 
*^  tingishing  between  different  degrees  of  evil  tendency,  if  the 
*^  matter  published  contain  any  such  tendency,  the  publisher  be- 
^^  comes  amenable  to  justice.' '(x) 

At  to  the  extent  of  this  offence  and  the  nature  and  certainty  of 
the  words,  it  appears  to  be  immaterial  whether  the  publication  i% 
oral  or  written ;  though  the  committing  mischievous  matter  to 
print  or  writing,  and  thereby  affording  it  a  wider  circulation^ 
would  undoubtedly  be  considered  as  an  aggravation,  and  affect  the 
measure  of  punishment,  (y) 
Of^ubiie&tioDs  U.  When  the  Star-Chamber  had  been  abolished,  it  appears  that 
a^nrt  moral-  ^j^^  Court  of  King's  Bench  came  to  be  considered  as  the  custos 
morumj  having  cognizance  of  all  offiences  against  the  public  mo- 
rals ;  (2;)  under  which  head  may  be  comprehended  representations 
whether  by  writing,  picture,  sign,  or  substitute,  tending  to  vitiate 
and  corrupt  the  minds  and  morals  of  the  people,  (a)  Formerly^ 
indeed,  it  appears  to  have  been  holden  that  publications  of  thia 
kind  were  not  punishable  in  the  temporal  courts  :  (£)  but  a  different 
doctrine  has  since  been  established,  (c)  And  in  late  times  indict- 
ments for  obscene  writings  and  prints  have  frequently  been  pre- 
ferred ;  without  any  objection  having  been  made  to  the  jurisdiction 
of  the  temporal  courts. 
CM  coBunn-  The  principle  of  the  cases  upon  this  subject  seems  to  compre- 
mcationi.  hend  oral  commimications,  when  made  before  a  large  assembly, 
and  when  there  is  a  clear  tendency  to  produce  immorality ;  as  in 
the  case  of  the  performance  of  an  obscene  play,  {d) 
dipabUofttUmf  m^  Libels  against  the  constitution,  abstracted  from  all  personal 
coutitatioiu  ftUusions,  do  not  appear,  either  in  ancient  or  modem  times,  to 
have  been  often  made  the  subject  of  legal  enquiry.  In  general, 
publications  upon  the  constitution,  avoiding  all  discussions  of  per- 
sonal rights  and  privileges^  are  speculative  in  their  nature,  and 
not  calculated  to  generate  popidar  heat.  But  if  they  should  be  of 
a  different  description,  tending  to  degrade  and  vilify  the  constitu- 
tion, to  promote  insurrection,  and  circulate  discontent  through  its 
members,  they  would,  without  doubt,  be  considered  as  seditious 
and  criminal,  {e) 

Thus  it  appears  to  have  been  adjudged,  that  though  no  indict- 
ment lay  for  saying  that  the  laws  of  the  realm  were  not  the  laws 
of  Gpd,  because  true  it  is  that  they  are  not  the  laws  of  God ;  yet 
that  it  would  be  otherwise  to  say  that  the  laws  of  the  realm  are 

{s)  Starkie  on  Libel,  496,  497.  {d)  Starkie  on  Libel  504.    In  Rex  tr. 

(^)  Starkie  on  Libel,  499.  Curl,  %  Sir.  790.  it  was  stated  thut 

(k)  Sir  Ch.Sedley^s  case,  1663.  Keb.  tbere   bad    been   many  prosecutions 

7S0.    SStr.  790.    Sid.  168.  against  tbe  players  for  obscene  plays, 

(a)  Bolton  Libel,  73.  J>ut  that  they   bad   interest  enough 

(b)  Rexr.  Read,  11  Mod.  148.  1  to  get  the  proceedings  stayed  before 
Bawk.  p.  C.  c.  73.  s.  9.  judgment. 

(e)  Rex  V.  Curl,  %  Str.  768.  Rex  v.       (e)  Holt  on  Lib.  86. 
WillLSy  4  Burr.  8687. 
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contrary  to  the  laws  of  God.  (/)  And  a  d^endaiit  was  convicted 
on  an  information  charging  him  with  having  published,  concern- 
ing the  government  of  England  and  the  traitors  who  adjudged 
king  Charles  the  First  to  death,  that  the  government  of  the  king- 
dom consists  of  three  estates,  and  that  if  a  rebellion  should  happen 
in  the  kingdom,  unless  that  rebellion  was  against  the  three  estates, 
it  was  no  rebellion,  {g)  In  another  case  a  person  was  convicted  for 
publishing  a  libel,  in  which  it  was  suggested  that  the  revolution 
was  an  unjust  and  unconstitutional  proceeding,  and  the  limitation 
established  by  the  act  of  settlement  M^as  represented  as  illegal,  and 
that  the  revolution  and  settlement  of  the  crown  as  by  law  es- 
tablished had  been  attended  with  fatal  aud  pernicious  consequences 
to  the  subjects  of  this  kingdom.  (A) 

IV.  Though  a  different  construction  may  have  prevailed  in  OfpuWica- 
more  arbitrary  times,  it  is  now  settled  that  bare  words,  not  rela-  |he°KiS^* 
tive  to  any  act  or  design,  however  wicked,  indecent,  or  reprehen- 
sible they  niay  be,  are  not  in  themselves  overt  acts  of  high  treason ; 
but  only  a  misprision,  punishable  at  common  law  by  fine  and  im- 
prisonment, or  other  corporal  punishment,  {i)  Though  words 
may  eicpound  an  overt  act,  and  shew  with  what  intent  it  was 
done.  {%)  And,  generally  speaking,  any  words,  acts,  or  writing 
tending  to  vilify  or  disgrace  the  King,  or  to  lessen  him  in  the 
esteem  of  his  subjects,  or  any  denial  of  his  right  to  the  crown, 
even  in  common  and  unadvised  discourse,  amount  at  common  law 
to  a  misprision  punishable  by  fine  and  corporal  punishment.  (/) 

There  are  also  some  legislative  provisions  upon  this  subject.  Statntei. 
The  3  £dw.  1.  c.  34.  enacts  that  none  be  so  hardy  to  tell  or  pub- 
lish any  false  news  or  tales,  whereby  discord  or'  occasion  of  dis- 
cord or  slander,  may  grow  between  the  king  and  his  people>  and 
the  great  men  of  the  realm,  (m)  And  with  a  view  to  the  security 
of  the  succession  of  the  house  of  Hanover,  according  to  the  act  of 
settlement,  a  law  was  passed  declaring  it  to  be  treason  to  write  or 
print  against  it.  (n) 

The  nature  of  the  offence  of  libel  against  the  monarch  personally 
has  been  ably  explained  ,and  illustrated,  according  to  the  more 
mild  and  liberal  doctrines  of  the  present  time,  in  a  case  of  recent 
occurrence. 

The  defendant  was  charged  with  having  published  a  libel  to  the  R«»  ^'  ^am- 
following  tenor  and  effect :    ^*  What  a  crowd  of  blessings  rush  p^JJJ|" 
^  upon  one's  mind,  that  might  be  bestowed  upon  the  country  in  it  Ib  not  Ubd- 
«<  the  event  of  a  total  change  of  system  !     Of  all  monarchs  indeed  !<>"•  ?'17"' 
**  since  the  revolution,  the  successor  of  George  the  Third  will  tj^^^reign 

</)  8  RolJ.  Abr.  78.  (/)  4  Blac.  Com.  123. 

ig)  Rex  o.  Harrison,  1677.   3  Keb.  (th)  It  is  said  to  have  been  resolved 

841.    Vent.  324.    And  a  treatise  upon  by  ail  the  Judges  that  all  writers  of 

hereditary  ri^t  was  holden  to  be  a  false  news  are  indictable  and  punish- 

libel,  though  it  contained  no  reflec-  able ;  (4  Read.  St.  L.  Dig.  L.  L.  23.) 

tioB  upon  any  part  of  the  then  govern-  and  probably  at  this  day  the  fabrica- 

roent,  Reg.  v.  Bedford  lilt.    2  Str.  tion  of  news  likely  to  produce  any 

789.    Gilb.  297.  public  detriment  would  be  considered 

(A)  Rex  V,  Nutt,  1754.     Dig.  L.  L.  .  as  criminal.  Starkie  on  Lib.  546. 

126.  and  see  Dr.  Shebbeare^s  case,  and  (n)  6  Anne,  c.  7. ;  and  see  other  sta* 

Bex  V,  Paine,  Holt  on  Lib.  88,  89.  and  tutes  which  were  passed  for  the  pur- 

Stmrkie  on  Lib.  508.  pose  of  guarding  the  King^s  character 

(0  1  East  P.  C.  c.  }t.  s.  55.  p.'l  IT.  and  tide,  cited  in  Starkie  on  Lib.  520, 

Ik)  Crohagan*s  case,  Cro.  Car.  832.  521. 
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to  be  solicit* 
oub'  for  the 
welfare  of  his 
subjects,  and 
who  bss  no 
intention  of 
calumniating^ 
him,  or  of 
bringing  his 
personal  go- 
yemment  into 
public  odium, 
to  express  re- 
sret  that  he 
has  taken  an 
'erroneous 
view  of  any 
question  of 
foreign  or  do* 
poficy. 


Of  Libels,  %c. 


[boqh  ii« 


*  hate  the  finest  apportuxiity  of  becoming  nobly  popmlar/'  Lord 
Ellenborough,  C.  J.  in  addressing  the  jury,  stated,  that  the  first 
sentence  of.  this  passage  would  easily  admit  of  an  innocent  inter- 
pretation ;  that  the  fair  meaning  of  the  expression  '^  change  of 
system  "  was  a  change  of  political  system— -not  a  change  in  the 
firame  of  the  established  government — but  in  the  measures  of 
policy  which  had  been  for  some  time  pursued ;  and  that  by  total 
change  of  system  was  certainly  not  meant  mbversion  or  demoUtianj 
the  descent  of  the  crown  to  the  successor  of  his  Majesty  being* 
mentioned  immediately  after.  His  lordship  then  proceeded : — ^^  If 
^^  a  person  who  admits  the  wisdom  and  virtues  of  his  Migesty, 
^^  laments  that  in  the  exercise  of  these  he  has  taken  an  unfortunate 
^^  and  erroneous  view  of  the  interests  of  his  dominions,  I  am  not 
^prepared  to  say  that  this  tends  to  degrade  his  Majesty,  or 
^'  to  alienate  the  affections  of  his  subjects.  I  am  not  prepared  to 
say  that  this  is  libellous.  But  it  must  be  with  perfect  decency 
and  respect,  and  without  any  imputation  of  bad  motives.  Go 
^^  <me  step  further,  and  say  or  insinuate  that  his  Miyesty  acta 
<^  from  any  partial  or  corrupt  view,  or  with  an  intention  to  fevour 
^^  or  oppress  any  individual  or  class  of  men,  and  it  would  become 
^^  most  libellous.''  Upon  the  second  sentence,  after  stating  that 
it  was  more  equivocal,  and  telling  the  juiy  that  they  m\^st  deter- 
mine what  was  the  fair  import  of  the  words  employed,  not  in  the 
more  lenient  or  severe  sense,  but  in  the  sense  mirly  belonging  to 
them,  and  which  they  were  intended  to  convey.  Lord  EUenbo- 
rough  proceeded,  *'  Now  do  these  words  mean,  that  his  Majesty 
^'  is  actuated  by  improper  motives,  or  that  his  successor  may 
^^  render  bimseli  nobly  popular  by  taking  a  more  lively  interest  in 
^'  the  welfare  of  his  subjects  ?  Such  sentiments,  as  it  would  be 
^^  most  mischievous,  so  it  would  be  most  criminal  to  propagate. 
^'  But  if  the  passage  only  means  that  his  Majesty,  during  hia 
^^  reign,  or  any  length  of  time,  may  have  taken  an  imperfect  view 
^'  of  the  interests  of  the  country,  either  respecting  our  foreign  re- 
'^  lations,  or  the  system  of  our  internal  policy }  if  it  imputes 
*^  nothing  but  honest  error ,  .without  moral  blame,  I  am  not  pre* 
'^  pared  to  say  that  it  is  a  libel.''  And  again  towards  the  conclu- 
sion of  his  address  his  lordship  said,  ^^  The  question  of  intention 
^^  is  for  your  consideration.  You  will  not  distort  the  words,  but 
^  give  them  their  application  and  meaning  as  they  impress  your 
^^  minds.  What  appears  to  me  most  material  is  the  substantive 
^^  paragraph  itself ;  (o)  and  if  you  consider  it  as  meant  tourepre- 
^^  sent  that  the  reign  of  his  Majesty  is  the  only  thing  interposed 
^^  between  the  subjects  of  this  country  and  the  possession  of  great 
^^  blessings  which  are  likely  to  be  enjoyed  in  the  reign  of  his  sue- 
^^  cessor,  and  thus  to  render  his  Majesty's  administration  of  his- 
^^  government  odious,  it  is  a  calumnious  paragraph,  and  to  be 
^^  dealt  with  as  a  libel.  If  on  the  contrary  you  do  not  see  that  it 
'^  means  distinctly,  according  to  your  reasoning,  to  impute  any 
'^purposed  mal- administration  to  his  Majesty,  or  those  acting 

{o)  The  libel  was   pablisbed  in  a  a^e  charged  as  libellous,  altbough 

newspaper:  and  it  had  been  allowed  di^ointedfrom  it  bj  extraneous  niatr 

to  tlie  defendant  to  have  read  in  evi-  ter,  and  printed  in  a  different  cha- 

deoce  an  extract  from  the  aame  paper  racter. 
connected  with  the  subject  of  the  pais- 
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^^  xtnAtT  hitn^  but  may  be  fairly  conatnied  as  an  expressioii  of  re* 
"  gret,  that  an  ertoneoue  view  has  been  taken  of  public  afiairs^  I 
^  am  not  prepared  to  say  that  it  is  a  libel.  There  have  been  errors 
^  in  the  administration  of  the  most  enlightened  men/'  (p) 

Falsely  publishing  that  the  King  is  labouring  under  mental  de«- 
rangement  is  a  libel :  it  tends  to  unsettle  and  agitate  the  public 
mind^  and  to  lower  the  respect  due  to  the  King,  (a) 

V.  The  two  houses  of  Parliament  are  an  essential  part  of  the  Of  pubiica- 
constitution,  and  entitled  to  reverence  and  respect,  on  account  of  ^^^  **h!^'* 
the  important  public  duties  which  they  have  to  discharge.  But  of  parUwcBtT 
as  they  have  the  power  of  treating  libels  against  diem  as  breaches 
of  their  privileges,  and  vindicating  them  in  the  nature  of  con- 
tempts, more  cases  of  such  libels  are  to  be  ^net  with  in  their 
Journals,  than  in  the  proceedings  of  the  courts  of  law.  The 
common  law,  however,  is  fully  capable  of  taking  cognizance  of 
any  publications  reflecting  in  a  libellous  manner  upon  the  mem- 
bers or  proceedings  of  the  houses  of  Parliament ;  (q)  and  it  sterns 
rather  to  have  been  the  inclination  of  Parliament  m  modem  times 
to  direct  prosecutions  for  such  offences  in  the  courts  of  common  law^ 
and  to  waive  the  exercise  of  their  own  extensive  privileges.  In  the 
case  of  the  King  v,  Stockdale,  (r)  the  Attomey-Genend  in  his 
speech  to  the  jury,  after  stating  tiie  address  of  the  House  of  Com- 
mons to  the  King,  praying  that  his  Majesty  would  direct  the  in- 
formation to  be  filed,  proceeded  thus,  ^  I  state  it  as  a  measure 
^^  which  they  have  taken,  thinking  it  in  their  wisdom,  as  every 
*^  one  must  think  it,  to  be  the  fittest  to  bring  before  a  juiy  of  their 
"  country  an  offender  against  themselves,  avoiding  thereby,  what 
^^  sometimes  indeed  is  unavoidable,  but  which  they  wish  to  avoid 
^  whenever  it  can  be  done  with  propriety,  the  acting  both  as 
^  judges  and  accusers,  which  they  must  necessarily  have  done, 
'^  had  they  resorted  to  their  own  powers,  which  are  great  and  ex- 
^^  tensive,  for  the  purpose  of  vindicating  themselves  against  insult 
^  and  contempt,  but  which  in  the  present  instance  they  have 
**  wisely  forborne  to  exercise,  thinking  it  better  to  leave  the 
'^  offienaer  to  be  dei^  with  by  a  fair  and  impartial  jury.''  (s) 

VI.  The  extent  to  which  the  measures  of  the  King,  or  the  pro-  Of  publica- 
ceedings  of  his  government,  may  be  fairly  and  legally  canvassed,  ^^  against 
has  been  the  subject  of  much  discussion,  as  it  is  tmdoubtedly  one  mcnt?^^"*" 
of  the  first  importance :  but  it  is  not  within  the  scope  and  design 

[p)  R€z  t;.  Lambert  and  Perry,  S  in  consequence  of  a  resohition  of  the 

Camp.  398.  House  of  Commons,  declaring  a  pam* 

(a)  Rex  V.  Harvey,  S  B.  &  C.  257.  and  phlet,  published  by  the  defendant,  to 

malice  will  be  implied  from  such  mU  be  a  libel.   In  the  pamphlet  which  was 

fnl  defiiming  without  excuse.    See  the  called  *'  Thoughts  on  the  Bnglidi  Qo- 

€aae^pe$L  **  vernment,"  there  was  this  passage 

(q)  As  in  Rex  v.  Rajner,  2  Barnard,  amongst  others  which  the  House  deea- 

293-  where  the  defendant  was  con-  ed  libellou»^**  That  the  King^s  go- 

vlcbed  of  printing  a  scandalous  libel  **  vernment  might  go  on  if  the  Lords 

on  the  Lords  and  Commons;  and  in  "  and   Commons  were   lopped   off.*' 

Ilez«.  Owen,  25  Geo.  2.  MS.  Dig.  L.  The  Jury  considered  the  expressions 

L.  67.  In  Rex  v.  Stockdale,  28  Geo.  3.  as  merely  metaphorical,  aild  acquitted 

an  information  was  filed  by  the  Attor-  the  defendant. 

ney-General  for  a  libel  upon  the  house  (r)  Ante,  note  (9). 

of  Comnons.    A  prosecution  was  also  (s)  See  2  Ridgway's  Speeches  pf  the 

instituted  in  Rex  v.  Reeves,  36  Geo.  3.  Hon.  T.  bakine,  p.  203. 
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of  this  Treatise  to  enter  further  upon  the  question,  than  by  stating 
a  few  of  the  establiehed  principles  and  decided  cases. 
'  It  may  be  observed,  that  the  liberty  of  discussion,  which  in  many 
instances  has  been  admitted  on  the  part  of  the  officers  of  the 
crown,  would  seem  to  be  sufficient  to  answer  all  the  purposes  of 
the  honest  patriot  ;--«the  man  who  would  condemn  only  with 
a  view  to  genuine  and  constitutional  reformation.  Upon  a  late 
prosecution  for  a  libel  the  attorney-general,  in  his  opening  to 
the  jury,  thus  expressed  himself:  ''The  right  of  every  man  to 
''  represent  what  he  may  conceive  to  be  an  abuse  or  grievance  in 
''  the  government  of  the  country,  if  his  intention  in  so  doing  be 
''  honest,  and  the  statement  made  upon  fair  and  open  grpimds,  can 
''  never  for  a  moment  be  questioned.  I  shall  never  think  it  my 
^'  duty  to  prosecute  any  person  for  writing,  printing,  and  publish- 
''  ing,  fair  and  candid  opinions  on  the  system  of  the  government 
''  and  constitution  of  this  country,  nor  for  pointing  out  what  he 
''  may  honestly  conceive  to  be  grievances,  nor  for  proposing  legal 
''means of  reoress."  (/) 

In  many  cases  which  may  occur,  the  due  exercise  of  this  liberty 
and  right  of  discussion  will  involve  considerations  of  much  diffi- 
culty, and  require  great  nicety  of  discrimination ;  as  it  may  be- 
come necessary  to  ascertain  the  particular  points  at  which  the 
bounds  of  rational  discussion  have  been  exceeded.  The  answer  to 
the  following  question  has  however  been  proposed  as  a  test,  by 
which  the  intrinsic  illegality  of  such  pubUcations  may  be  de- 
cided :(ti)  "Has  the  communication,  a  plain  tendency  to  produce 
"  public  mischief  by  perverting  the  mind  of  the  subject,  and 
"  creating  a  general  dissatisfaction  towards  government?" 

However  innocent  and  allowable  it  may  be  to  canvass  political 
measures  within  these  limits,  it  is  quite  clear  that  their  discussion 
must  not  be  made  a  cloak  for  an  attack  upon  private  character. 
Labels  on  persons  employed  in  a  public  capacity  receive  an  aggra- 
vation as  they  tend  to  scandalize  the  government  by  reflecting  on 
those  who  are  entrusted  with  the  administration  of  public  affairs ; 
for  they  not  only  endanger  the  public  peace,  as  all  other  libels  do^ 
by  stirring  up  the  parties  immediately  concerned  to  acts  of  re- 
venge, but.  also  have  a  direct  tendency  to  breed  in  the  people 
a  dislUce  of  their  governors,  and  incline  them  to  faction  and  sedi-« 
tion.  {w) 

CM«i-  A  person  delivered  a  ticket  up  to  the  minister  after  sermon, 

wherein  he  desired  him  to  take  notice  that  offences  passed  now 
without  controul  from  the  civil  magistrate,  and  to  quicken  the 
civil  magistrate  to  do  his  duty,  &c. ;  and  this  was  held  to  be  a 
libel,  though  no  magistrate  in  particular  was  mentioned,  and 
though  it  was  not  averred  that  the  magistrates  suffered  those  vices 
knowingly,  (x) 

IUg.v.Tachin.  In  a  case  where  the  defendant  was  prosecuted  upon  an  informa- 
tion for  a  libel  upon  the  government,  his  counsel  contended  that 
the  publication  was  innocent,  and  could  not  be  considered  as  libel- 

(/)  Rex  V.Perry  and  another,!  793.  Abr.  Libel  (A)   2.  p.   450.     Rex  «. 

See  t  Rid^way'8  Speeches,  S71.  Franklin,  9  St.  Tri.  S65. 

(u)  SUrkie  on  Lib.  585.  («)  4  Bac.  Abr.  Ubei  (A)  8.  p.  451 . 
(«)  1  Hawk.  P.  C.  c.  73.  s.  7.   4  Bac. 
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lous,  because  it  did  not  reflect  upon  particular  persons.  But 
Holt,  C.  J.  said,  ^*  They  say  nothing  is  a  libel  but  what  reflects  on 
'^  some  particular  person.  But  this  is  a  very  strange  doctrine  to 
'^  say  that  it  is  not  a  libel,  reflecting  on  the  government ;  endea- 
'^  vouring  to  possess  the  people  that  the  government  is  mal-admi- 
^^  nistered  by  corrupt  persons  that  are  employed  in  such  stations, 
*^  either  in  the  navy  or  army.  To  say  that  corrupt  ofiicers  are 
"  i^pointed  to  administer  affairs  is  certainly  a  reflection  on  the 
'^  government.  If  men  should  not  be  called  to  account  for  pos- 
**  sessing  the  people  with  an  ill  opinion  of  the  government,  no 
*^  government  can  subsist ;  nothing  can  be  worse  to  any  govern- 
'^  ment  than  to  endeavour  to  procure  animosities  as  to  the  manage- 
ment of  it ;  this  has  always  been  looked  upon  as  a  crime,  and 
no  government  can  be  safe  unless  it  be  punished."  (y) 
This  doctrine  was  recognized  in  a  more  modem  case,  where  the  Rexo.Cobbetc 
defendant  was  charged  with  publishing  a  libel  upon  the  adminis- 
tration of  the  Irish  government,  and  upon  the  public  conduct  and 
character  of  the  lord  lieutenant  and  lord  chancellor  of  Ireland. 
Lord  Ellenborough,  C.  J.  in  his  address  to  the  jury  observed,  "  It 
^^  is  no  new  doctrine  that  if  a  publication  be  calculated  to  alienate 
"  the  affections  of  the  people,  by  bringing  the  government  into 
'^  disesteem,  whether  the  expedient  be  by  ridicule  or  obloquy,  the 
^'  person  so  conducting  himself  is  exposed  to  the  inflictions  ol 
'*  the  law.  It  is  a  crime ;  it  has  ever  been  considered  as  a  crime, 
'^  whether  wrapt  in  one  form  or  another.  The  case  of  Reg.  v. 
^'  Tuchin,  decided  in  the  time  of  Lord  Chief  Justice  Holt,  has  re- 
^'  moved  all  ambiguity  from  this  question;  and,  although  at  the 
^^  period  when  that  case  was  decided  great  political  contentions 
^'  existed,  the  matter  was  not  again  brought  before  the  Judges  of 
*'  the  Court  by  any  application  for  a  new  trial."  And  afterwards 
his  Lordship  said,  '^  It  has  been  observed,  that  it  is  the  right  of 
'^  the  British  subject  to  exhibit  the  folly  or  imbecillity  of  the  mem- 
^'  bers  of  the  government.  But,  Gentlemen,  we  must  confine 
''  ourselves  within  limits.  If  in  so  doing  individual  feelings  are 
*'  violated,  there  the  line  of  interdiction  begins,  and  the  offence 
^^  becomes  the  subject  of  penal  visitation."  (2) 

VII.  As  nothing  tends  more  to  the  disturbance  of  the  public  Of  publica- 
weal  than  aspersions  upon  the  administration  of  justice;  con-  Jj^'g^^' 
tempts  against  the  King's  Judges,  and  scandalous  reflections  upon  and  the  ad- 
their  proceedings,  have  always  been  considered  as  highly  criminal  ministration 
offences;  and  one  of  the  earliest  cases  of  libel  appears  to  have  ***i"*^**** 
been  an  indictment  for  an  offence  of  this  kind,  (a) 

Generally,  any  contemptuous  or  contumacious  words  spoken  to 
the  Judges  of  any  Ct)urts  in  the  execution  of  their  ofiices  are  in- 
dictable; and  when  reflecting  words  are  spoken  of  the  Judges  of 
the  superior  courts  at  Westminster,  the  speaker  is  indictable  both 
at  common  law  and  under  the  statutes  of  Scandalum  Magnatum, 
whether  the  words  relate  to  their  ofiBce  or  not.  (i) 

(|f)  Beg.  V.  Tuchin,  1704.  Holt's R.  referred  to. 

494.     5  St  Tri.  532.  (a)  Holt  on  Lib.  15S. 

(s)  Rex  V.  Cobbett,  1804.    Holt  on  {b)  Starkie  on  Lib.  5S9.  where  see 

Lib.  114y  115.    Starkie  on  Lib.  529,  the  cases  collected.    And  see  1  Hawk. 

ASO.  where  see  in  the  note  other  cases  r.  21.  s.  7.  et  $equ.    The  proceeding 
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Cum.  Any  publications  reflecting  upon,  and  calumniating,  die  admi- 

nistration of  justice,  are  without  doubt  of  a  libellous  nature;  and 
where  a  libel  was  published  in  a  newspaper,  in  the  form  of  an 
adyertisement,  reflecting  on  the  proceedings  of  a  court  of  justice, 
it  was  characterized  as  a  reproach  to  the  justice  of  the  nation,  a 
R«x  V.  Watson  thing  insufferable,  and  a  contempt  of  court,  (c)     So  an  order  made 
and  othcn.       by  ^  corporation  and  entered  in  their  books  stating  that  A.  (against 
whom  a  jury  had  found  a  verdict  with  large  damages  in  an  action 
for  a  malicious  prosecution,  and  which  verdict  had  been  confirmed 
in  the  Court  of  Common  Pleas,)  was  actuated  by  motives  of  public 
justice  in  preferring  the  indictment,  was  held  to  be  a  libel  reflect- 
ing on  the  administration  of  justice,  for  which  an  information 
should  be  granted  against  the  members  who  had  made  the  order. 
Ashhurst,  J.  said,  that  the  assertion  that  A.  was  actuated  by  mo- 
tives of  public  justice  carried  with  it  an  imputation  on  the  public 
justice  of  the  country ;  for  if  those  were  his  only  motives,  then 
the  verdict  must  be  wrong.    Buller,  J.  said,  "  Nothing  can  be  of 
'*  greater  importance  to  the  welfare  of  the  public  than  to  put  a 
^'  stop  to  the  animadversions  and  censures  which  are  so  frequently 
*^  made  on  courts  of  justice  in  this  country.    They  can  be  of  no 
**  service,  and  may  be  attended  with  the  most  mischievous  conse- 
'^  quences.    Cases  may  happen  in  which  the  Judge  and  jury  may 
'*  be  mistaken :  when  they  are,  the  law  has  afforded  a  remedy ; 
^^  and  the  party  injured  is  entitled  to  pursue  every  method  which 
'*  the  law  allows  to  correct  the  mistake.     But  when  a  person  has 
*'  recourse  either  by  a  writing  like  the  present,  by  publications  in 
print,  or  by  any  other  means,  to  calumniate  the  proceedings  of 
a  court  of  justice,  the  obvious  tendency  of  it  is  to  weaken  the 
^' administration  of  justice,  and  in  consequence  to  sap  the  very 
*'  foundation  of  the  constitution  itself."  (rf) 
Rex  V.  White        In  a  late  case  the  same  doctrine  was  acted  upon :  but  it  was  at 
and  another,     the  same  time  cleUrly  admitted  that  it  would  be  lawful  to  discuss 
the  merits  of  the  verdict  of  a  jury,  or  the  decisions  of  a  Judge^ 
provided  it  be  done  with  candour  and  decency.     An  information 
was  filed  against  the  defendants,  the  proprietors  and  printers  of  a 
Sunday  newspaper,  for  a  libel  upon  Le  Blanc,  J.  and  a  jury,  by 
whom  a  prisoner  had  been  tried  for  murder  and  acquitted;  and  it 
was  contended  on  the  part  of  the  defendants  that  they  had  only 
made  a  fair  use  of  their  right  to  canvass  the  proceedings  of  a  court 
of  justice.    Grose,  J.  said,  that  ^'  it  certainly  was  lawful,  with 
'^  decency  and  candour,  to  discuss  the  propriety  of  the  verdict  of 
'^  a  jury,  or  the  decisions  of  a  Judge;  and  if  the  defendants  should 
^^  be  thought  to  have  done  no  more  in  this  instance,  they  would 
^'  be  entitled  to  an  acquSklal :  but,  on  tlie  contrary,  they  had 
'^  transgressed  the  law,  and  ought  to  be  convicted,  if  the  extracts 

by  writ  of  $e»ndalum  magnatum  upon  vileges  in  any  action  of  slander,  and  to 
the  statutes  3  £dw.  1.  c.  34.  2  R.  2.  stana  upon  the  same  footing,  with  re- 
st I.  c.  5.  12  R  2.  c.  1 1.  is  of  a  civil,  spect  to  civil  remedies,  as  their  fellow 
as  well  as  of  a  criminal  nature;  and  subjects. 

was  formerly  had  recourse  to  in  case  (c)  Vio.  Abr.  Contempt  (A)  44.  Pool 

of  defamation  of  any  of  the  gretkt  offi-  «.  Sacheverel,  1720. 

cers  and  nobles.    But  the  civil  pro-  (d)  Rex  v.  Walsoa  and  otfaffs,  2  T. 

ceeding  is  now  almost  obsolete,  the  R.  109. 
lobility  preferring  to  wave  their  pri- 


ce 
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^^  fr6m  the  newspaper,  set  out  in  the  Information,  contained  no 
'^  reasoning  or  discussion,  but  only  declamation  and  invective,  and 
^  were  written  not  with  a  view  to  elucidate  the  truth,  but  to 
^^  injure  the  characters  of  individuals,  and  to  bring  into  hatred  and 
''  contempt  the  administration  of  justice  in  the  country/'  (e) 

It  seems  that  no  indictment  will  lie  for  contemptuous  words  Of  words 
spoken  either  of  or  to  inferior  magistrates,  unless  they  are  at  the  *o°^nferior**^ 
time  in  the  actual  execution  of  their  duty,  or  at  least  unless  the  magistrates. 
words,  affect  them  directly  in  their  office  5  though  it  may  be  good 
cause  for  binding  the  oflrender  to  his  good  behaviour.  (/)  This 
doctrine  was  recognized  in  a  modem  case,  where  the  defendant 
was  indicted  for  saying  of  a  justice  of  the  peace  for  the  county  of 
Sfiddlesex,  in  his  absence,  that  he  was  a  scoundrel  and  a  liar,  {g) 
JLiord  Ellenborough,  C.  J.  said,  *^the  words  not  being  spoken  to 
*^  the  justice,  I  think  they  are  not  indictable.  This  doctrine  is 
'^  laid  down  by  Lord  Holt  in  a  case  in  Salkeld ;  (A)  and  in  Rex  t;. 
^  Pocock  in  Strange,  (t)  the  Court  of  King's  Bench  refused  to 
'^  grant  an  information  for  saying  of  a  justice,  in  his  absence,  that 
*'  he  was  a  forsworn  rogue.  However,  I  will  not  direct  an  ac- 
^  quittal  upon  this  point,  as  it  is  upon  the  record,  and  may  be 
^^  taken  advantage  of  in  arrest  of  judgment*  It  will  be  for  the 
^  jury  now  to  say  whether  these  words  were  spoken  of  the  prose- 
^^  cutor  as  a  justice  of  the  peace,  and  with  intent  to  defame  him 
**  in  that  capacity ;  for  if  they  were  not,  this  indictment  is  not 
^^  supported;  and  it  could  not  by  possibility  be  a  misdemeanor  to 
^^  utter  them,  although  the  prosecutor's  name  may  be  in  the  com- 
*^  mission  of  the  peace  for  the  county  of  Middlesex.'*  (A)  But  it 
has  been  holden  to  be  an  indictable  offence  to  say  of  a  justice 
of  the  peace,  when  in  the  execution  of  his  office^  ^^you  are  a  rpgue 
"  and  a  liar."  (/) 

VIII.  As  every  person  desires  to  appear  agreeable  in  life,  and  Ofpoblica- 
niust  be  highly  provoked  by  such  ridiculous  representations  of  ^rivat^ndi- 
him  as  tend  to  lessen  him  in  the  esteem  of  the  world,  and  take  ^uals. 
away  his  reputation,  which  to  some  men  is  more  dear  than  life 
itseu ;  it  has  been  held  that  not  only  charges  of  a  flagrant  nature, 
and  which  reflect  a  moral  turpitude  on  the  party,  are  libellous, 
but  also  such  as  set  him  in  a  scurrilous  ignominious  light,  whether 
expressed  in  printing  or  writing,  or  by  signs  or  pictures;  for  these 
equally  create  ill  blood,  and  provoke  the  parties  to  acts  of  revenge 
mA  breaches  of  the  peace,  (m) 

it)  Rex  «.  White  and  another,  1808.  (m)  Anie^  p.  209.  4  Bac.  Abr.  JUbeU 

1  Cainpb.  859.    The  defendants  were  (A)  2.  p.  450.    So  in  the  late  case  of 

fonnd  gnilty.    And  see  a  note  of  an-  Thorley  v.  Lord  Kerry,  4  Taunt.  364, 

other  proceeding  by  inforroation  a-  Mansfield,  C.  J.,  delivering  the  opi- 

gttinst  the  same  defendants  for  a  libel  nion  of  the  Court,  said,  **  there  is  no 

on  Lord  £]lenborongh,  C.  J.   Holt  on  "  doubt  this  is  a  libel  for  which  the 

Lib.  170,  171.  '*  plaintiff  in  error  might  have  been 

(/)  Starkie  on  Lib.  588.    1  Hawk.  "  indicted    and    punished,    because, 

P.  C.  c.  8 1 .  s.  1 9.  **  though  the  words  impute  no  punish- 

ig)  Bex  t7.  Weltje,  %  Campb.  148.  **  able  crimes,  they  contain  that  sort 

(ik)  Rex  V,  Wrightson;  8  Salk.  698.  '*  of  imputation  which  is  calculated  to 

\i)  8  Str.  1157.     J^nd  see  Rex  v.  **vilifT  a  roan,  and  bring  him,  astha 

Peony,  1  Lord  Bayra.  158.  **  books  say,  into  hatred,  contempt, 

{k)  Bex  V.  WeiHe,  8  Campb.  148.  *'  and  ridicule*,  for  all  words  of  that 

</)  BeK».  Bevel,  1  Str.  480.  *' description  an  indictment  lies.*'  And 

q2 
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Words  spoken  But  it  should  be  obserred,  that  there  is  an  important  distinc- 
ve^no  in  ct-  ^j^^  under  this  head  between  words  spoken  only,  and  words  pub- 
lished by  writing  or  printing.  Words  spokeh,  however  scurrilous, 
even  though  spoken  personally  to  an  individual,  are  not  the  sub- 
ject of  indictment,  unless  they  directly  tend  to  a  breach  of  the 
peace,  as  if  they,  convey  a  challenge  to  fight,  (n)  But  words, 
though  not  scandalous  in  themselves,  if  published  in  writing,  and 
tending  in  any  degree  to  the  discredit  of  a  man,  have  been  held  to 
be  libellous,  (o) 
Cases.  Upon  these  principles  it  has  been  held  to  be  libellous  to  write 

of  a  man  that  he  had  the  itch,  and  stunk  of  brimstone,  {p)  And 
an  information  was  granted  against  the  mayor  of  a  town  for  send- 
ing to  a  nobleman  a  licence  to  keep  a  public  house,  (q)  An  in- 
formation also  was  granted  for  a  publication  reflecting  upon  a 
person  who  had  been  unsuccessful  in  a  lawsuit ;  (r)  and  against 
the  printer  of  a  newspaper  for  publishing  a  ludicrous  paragraph, 
giving  an  account  of  the  marriage  of  a  nobleman  with  an  actress, 
and  of  his  appearing  with  her  in  the  boxes  with  jewels,  &c.  {s) 
A  defendant  was  convicted  for  publishing  a  libel  in  a  review, 
tending  to  traduce,  vilify,  and  ridicule,  an  officer  of  high  rank 
in  the  navy ;  and  to  insinuate  that  he  wanted  courage  and  vera- 
city ;  and  to  cause  it  to  be  believed  that  he  was  of  a  conceited, 
obstinate,  and  incendiary  disposition,  (t)  And  an  information 
was  lately  granted  against  a  printer  of  a  newspaper,  for  publishing 
a  paragraph  containing  a  libel  on  the  bishop  of  Derry,  by  repre- 
senting him  as  a  bankrupt,  {u)     But  in  an  action  on  die  case  for 

in  Rex  v,  €obbett,  Holt  on  Lib.  1 14,  (o)  4  Bac.  Abr.  Lilfel,  (A)  2.  pi.  450. 

115.  Lord  Ellenborou^h,  C.J.  said,  (p)  Villars  v.  Mouslej,  2WiIa.403. 

'*  No  man  bas  a  right  to  render  the  The  libel,  the  material  part  of  ivbich 

<>  person  or  abilities  of  another  ridicu-  is  stated  in  the  text,  iFas  in  rhyme, 

*'  lous,  not  only  in  publications;  but  and  very  abusive. 

*'  if  the  peace  and  welfare  of  indiYi-  (q)  The   Mayor  of  Norlhainpton^s 

^*  duals,  or  of  society,  be  interrupted,  case,  1  Str.  422. 

-««  or  even  exposed  by  typesand  figures,  (r)  2  Barnard.  84. 

**  the  act,  by  the  law  of  England,  is  a  (t)  Rex  v,  Kinnerslev,  1   Blac.  R. 

-**  libel."  294.     It  was  sworn,  that  the  noble- 

(n)  Reg.  V.  Lancley,  6  Mod.    125.  man  was  a  married  roan;    and  the 

Rex  V.  Bear,  2  Salk.  417.    Bv  Holt  court  said,  that  under  such  circura- 

^C.  J.    Villars  v.  Monsley,  2  Wiis.  403.  stances  the  publication  would  have 

•andseeStarkieon  Lib.  548.    In  Thor-  been  a  high  offence  even  as^ainst  a 

ley  V,  Lord  Kerry,  4  Taunt  355.  (in  commoner,  and  that  it  was  high  time 

the  Exchequer  chamber)  it  was  held,  to  stop  such  intermeddling  in  private 

that  an  action  may  be  maintained  for  families. 

words  written  for  which  an  action  (0  Rex  v.  Dr.  Smollet,  1759.    Holt 

could  not  be  maintained  if  they  were  on  Lib.  224. 

merely  spoken.  Mansfield.  C.J.  stated        (u)  Rex  v.  ,  Hil.  T.    1812. 

the  arguments  vrhich  would  have  pre-  Though  it  is  not  the  object  of  this 
vailed  in  his  mind  to  repudiate  the  work  to  treat  of  the  practice  and 
distinction  between  written  and  spoken  modes  of  proceeding  in  criminal  pro- 
scandal,  but  that  the  distinction  had  secutions,  it  may  be  proper  shortly  to 
been  established  by  some  of  the  great-  observe,  that  the  court  of  King's 
est  names  known  to  the  law,  Lord  Bench  always  exercises  a  discretion- 
Hardwicke,  Hale,  Holt,  and  others;  ary  power  ia  granting  an  informatioa 
and  that  Lord  Hardwicke,  C.  J.  had  for  a  libel,  and  will,  in  many  cases, 
especially  laid  it  down,  that  an  action  leave  the  party  to  his  ordinary  re- 
fer a  libel  may  be  brought  on  words  medy  $  as  where  the  application  is 
written  when  the  words,  if  j^oken,  made  after  a  great  length  of  time,  or 
would  not  sustain  it.  where  the  matter  complained  of  as  a 
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pablishiDg  a  libel  by  posting  it  on  a  paper  in  the  Casino  room  at 
Southwold,  containing  tliese  words,  '^  The  Rev.  John  Robinson 
^^  and  Mr.  James  Robinson,  inhabitants  of  this  town,  not  being 
'^  persons  that  the  proprietors  and  annual  subscribers  think  it 
**  proper  to  associate  with,  are  excluded  this  room ;"  the  court  of 
Exchequer  held,  that  the  publication  was  not  a  libel,  as  it  did  not 
affect  the  moral  character  of  the  plaintiffs,  nor  state  that  they  were 
not  proper  persons  for  general  society;  that  the  paper  might 
import  no  more  than  that  the  plaintiff  was  not  a  social  and  agree- 
able character  in  the  intercourse  of  common  life,  {w) 

A  publication  reflecting  upon  a  man  in  respect  of  his  trade  may  Publicatioa 
also  be  libellous;  as  where  A.,  a  gunsmith,  published  in  an  adver-  reflectingti|voQ 
tisement  that  he  had  invented  a  short  kind  of  gun,  that  shot  as  gJ^^ThU 
far  as  others  of  a  longer  size,  and  that  he  was  gunsmith  to  the  trade. 
prince  of  Wales ;  and  B.,  another  gunsmith,  counter-advertised, 
**  That  whereas,  &c.  (reciting  the  former  advertisement)  he  desired 
^^  all  gentlemen  to  be  cautious,  for  that  the  said  A.  durst  not 
^^  engage  with  any  artist  in  town,  nor  ever  did  make  such  an  ex- 
'^  periment,  except  out  of  a  leather  gun,  as  any  gentleman  might 
'^  be  satisfied  at  the  Cross  Guns  in  Long  Acre,  the  said  B.'s 
"  house.''  The  court  held,  that  though  B.,  or  any  other  of  the 
trade,  might  counter-advertise  what  was  published  by  A.,  yet  it 
should  have  been  done  without  any  general  reflections  on  him  in 
the  way  of  his  business :  that  the  advice  to  ^'  all  gentlemen  to  be 
'^  cautious,''  was  a  reflection  upon  his  honesty ;  and  the  allega- 
tion that  he  would  not  engage  with  an  artist  was  setting  him 
below  the  rest  of  his  trade,  and  calling  him  a  bungler  in  general 
terms;  and  that  the  expression  '^  except  out  of  a  leather  gun" 
was  charging  him  with  a  lie,  the  word  gun  being  vulgarly  used  for 
a  /te,  and  gunner  for  a  liar^  and  that  therefore  these  words  were 
libellous,  {x) 

General  imputations  upon  a  body  of  men  are  indictable,  though  General  im- 
no   individuals  may   be  pointed  out.  (y)     An  information  was  P"**^*'!*^ 
prayed  against  the  defendant  for  publishing  a  paper  containing  an  ofmen  are^ 
account  of  a  murder  committed  upon  a  Jewish  woman  and  her  indictable. 
child,  by  certain  Jews  lately  arrived  from  Portugal,  and  living 
near  Broad  Street,  because  the  child  was  begotten  by  a  Christ- 
ian, {z)     It  was  objected  that  no  information  should  be  granted 
in  this  case,  because  it  did  not  appear  who  in  particular  the  per- 
sons reflected  on  were,  (a)     But  the  court  said,  that  admitting 
that  an  information  for  a  libel  might  be  improper,  yet  the  publica- 
tion of  this  paper  was  deservedly  punishable  in  an  information  for  a 
misdemeanor,  and  that  of  the  highest  kind ;  such  sort  of  adver- 
tisements  necessarily  tending    to  raise  tumults  and  disorders 


libel  happens  to  be  trne.  See  4  Bac. 
Ahf.IdbeU^.  p.  451.  and  Starkie  on 
Lib.  590.  el  sequ, 

(w)  Robinson  v.  Jermyn  and  others, 
1  Price  R.  1 1 . 

(jr)  Harman  v.  Delany,  Barnard. 
K.B.  289.  Fitzgib.  121.  S  Str.  '898. 
&  C. 

(y)  ^nle,  p.211. 

(«>The  affidavit  set  forth  that  se- 


veral persons  therein  mentioned,  ivho 
were  recently  arrived  from  Portugal, 
and  lived  in  Broad-street,  were  at- 
tacked bv  multitudes  in  several  parts 
of  the  citv,  barbarously  treated,  and 
threatened  with  death,  in  case  they 
were  found  abroad  any  more. 

(a)  Rex  V.  Orme,  3  Salic.  224.  pi.  5. 
1  Lord  R«Tm.  486.  wM  cited. 
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amongst  the  people^  and  inflame  them  with  an  universal  spirit  of 
barbarity  against  a  whole  body  of  men^  as  if  guilty  of  crimes 
scarcely  practicable,  and  wholly  incredible,  (b).  And  if  some  of 
the  individuals  affected  by  the  libel  are  specified,  it  will  be  suffi- 
cient ;  as  where  it  was  objected  that  the  names  of  certain  trustees, 
who  were  part  of  the  body  prosecuting,  were  not  mentioned. 
Lord  Hardwicke  observed,  that  though  there  were  authorities 
where,  in  cases  of  libel  upon  persons  in  their  private  capacities, 
it  had  been  holden  necessary  that  some  particular  person  should 
be  named,  this  was  never  carried  so  far  as  to  make  it  necessary 
that  every  person  injured  by  such  libel  should  be  specified,  (c) 

A  malicious  defamation  of  one  who  is  dead,  if  published  with  a 
malevolent  purpose,  to  vilify  the  memory  of  the  deceased,  and 
with  a  view  to  injure  his  posterity,  will  be  libellous :  but  it  has 
been  holden  that  an  indictment  for  a  libel,  reflecting  on  the 
memory  of  a  deceased  person,  cannot  be  supported,  unless  it  state 
that  it  was  done  with  a  design  to  bring  contempt  on  his  family, 
or  to  stir  up  the  hatred  of  tJbe  king's  subjects  against  his  rela- 
tions, and  to  induce  them  to  break  the  peace  in  vindicating  the 
honour  of  the  family.  (<f) 

But  there  are  some  exceptions  to  the  general  rules  and  doctrine 
concerning  libels,  in  the  case  of  comments  upon  literary  pro- 
ductions, and  also  in  the  case  of  communications  considered  as 
confidential,  or  made  bondjlde  with  a  view  of  investigating  a  fact, 
or  in  the  regular  and  proper  course  of  a  proceeding. 

A  publication  commenting  upon  a  literary  work,  exposing  its 
follies  and  errors^  and  holding  up  the  author  to  ridicule,  will  not 
be  deemed  a  libel,  provided  such  conunent  does  not  exceed  the 
limits  of  fair  and  candid  criticism,  b^  attacking  the  character  of 
the  writer,  unconnected  with  his  publication;  and  every  one  has  a 
right  to  publish  a  comment  of  this  description,  {e)  But  if  a 
person,  under  the  pretence  of  criticising  a  literary  work,  defames 
the  private  character  of  the  author,  and,  instead  of  writing  in  the 
ppirit  and  for  the  purpose  of  fair  and  candid  discussion,  trayela 
into  collateral  matter,  and  introduces  facts  not  stated  in  the  work, 
accompanied  with  injurious  comments  upon  them,  such  person 
is  a  libeller.  (/)  A  fair  and  candid  comment  on  a  place  of  public 
^ntert^nment,  in  a  newspaper,  is  not  a  libel,  {g) 

(h)  Rex  «.  Osborne,  Sess.  Cas.  860.  K.  P.  1044.     And  it  was  held  that 

8  Barnard.  13S,U6.  Kel.990.  pi.  183.  though  it   is   lawful  to  animadvert 

ic)  Rex  v.  GriSn  and  others,  Holt  upon  the  couduct  of  a  bookseller  in 

on  Lib.  2S0.  publishing  books  of  an  improper  tond* 

(tf)Rexv.  Topharo,  4T.R.  126.  eocy,  it  is  actionable /a/«<-/^  to  im* 

(tf)  Carr  v.  Hood,   t  Campb.  S5S.  pute  to  him  the  publication  of  any 

And  in  an  action  for  a  lib«l  upon  the  immoral  or  absurd  literary  produc- 

plaintifT  in  his  business  of  a  book-  tion.   Tabart  t;.  Tipper,  I  Campb.  S54. 

seller,  accusing  him  of  being  to  the  And  see  in  Herriott  v.  Stuart,  1  Esik 

habit  of  publishing  immoral  and  fool-  487   and  Stuart  e.  Loveil,  2  Stars, 

ish  books,  the  defendant,  under  the  R.  93.  that  the  editor  of  one  public 

plea  of  pot  guilty,  may  adduce  eri-  newspaper  is  not  justified  in  attacks 

deuce  to  shew  that  the  supposed  Ubel  upon  tbe   private   character  of  tlio 

14  a  fair  stricture  upon  tbe  general  writer  of  another  public  newspaper. 
run  of  the  plaiqliff  a   publications,        (g)  Dibdin  «.  Swan.  I  Esp.  N.P.  C. 

Tabart  v.  Tipper,  1  Campb.  S&O,  28.;  and  see  also  Ashley  v.  Harrison,  1 

(f)  NighUnnle  in   Stockdalf ,   49  Esp.  N.  P.  C.  48.  Pcake,  N.  P.  C.  lU. 
Geo.  d.  cor,  Euenborough,  C.  J.  Selw. 
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Confidential  commudications  are  in  some  caaea  privileged.  Ah  Confidential 
where  it  was  holden  that  a  letter  written  confidentially  to  persons  ^™™'*''*^' 
who  eoiployed  A.  as  their  soUcitor,  conveying  charges  injurious 
to  his  iHt>fessional  character  in  the  management  of  certain  con^ 
cerns  which  they  had  entrusted  to  him,  and  in  which  B.  the 
writer  of  the  letter  was  likewise  interested,  was  not  a  libel.  (A) 
And  if  a  person,  in  a  private  letter  to  the  party,  should  expostu- 
late with  nim  about  some  vices,  of  which  he  apprehends  him  to 
be  guilty,  and  desire  him  to  refrain  from  them;  of  if  a  person 
shoiild  send  such  a  letter  to  a  father,  in  relation  to  some  faults  of 
his  children;  these  it  seems  would  not  be  considered  as  libellous, 
but  as  acts  of  friendship^  not  designed  for  defamation  but  reformat 
tion.  (t)  But  this  doctrine  must  be  applied  with  some  caution ; 
idnce  the  sending  an  abusive  letter  filled  with  provoking  language 
to  another,  is  an  offence  of  a  public  nature,  and  punishable  as 
such,  inasmuch  as  it  tends  to  create  ill  blood,  and  cause  a  disturb- 
ance of  the  public  peace ;  {k)  and  the  reason  assigned  by  Lord 
Bacon,  why  suqh  private  letter  should  be  punishable,  seems  to  be 
a  very  sufficient  one,  namely,  that  it  enforces  the  party  to  whom 
the  letter  is  directed  to  publish  it  to  his  friends,  and  thus  induces 
a  compulsory  publication.  (/)  And  though  a  letter  written  by  a 
master,  in  giving  a  character  of  a  servant^  will  not  be  libellous, 
unless  its  contents  be  not  only  false  but  malicious ;  (m)  yet  in 
such  a  case  malice  may  be  inferred  from  the  circumstances,  (n) 

Although  that  which  is  written  may  be  injurious  to  the  charac-  Commttnic«* 
ter  of  another ;  yetif  done  Aonayfc^^,  or  with  a  view  of  investigating  ^^^^^^^ 
a  fact,  in  which  the  party  making  it  is  interested,  it  is  not  libellous,  wiih  a  view  of 
Thus  where  an  advertisement  was  published  by  the  defendant  at  investigating  a 
the  instigation  of  A.,  the  plaintiff's  wife,  for  the  purpose  of  ascer-  ^^ 
talning  whether  the  plaintiff  had  another  vrife  living  when  he 
married  A.  ^  it  was  holden  that  although  the  advertisement  might 
impute  bigamy  to  the  plaintiff,  yet  having  been  published  under 
such  authority,  and  with  such  a  view,  it  was  not  libellous,  (o) 
And  if  the  communication  be  made  in  the  regular  and  proper  Or  made  in 
course  of  a  proceeding,  it  will  not  be  libeUous.  As  where  a  writing,  ^^«  proper 
containing  the  defencumt's  case,  and  stating  that  some  money,  due  ^I^^^^iq^ 
to  him  from  the  government  for  furnishing  the  guard  at  Whitehall 
with  fire  and  candle,  had  been  improperly  obtained  by  a  captain 
C.  was  directed  to  a  general  officer,  and  the  four  principal  officers 
of  the  guards,  to  be  presented  to  his  Majesty  for  redress  ;   an  in^ 
£Dnnation  was  refused,  on  the  ground  that  the  writing  was  no  libel^^ 
but  a  representation  of  an  injury  drawn  up  in  a  proper  way  for' 
redress,  without  any  intention  to  asperse  the  prosecutor ;  and  that 
though  there  was  a  suggestion  of  fraud,  yet  that  is  no  more  than 
is  contained  in   every  bill   in  chancery,   which   ie  never  held 

(A)  M'Dongall  v.  Glaridge,  1  Cainpb>  opened  ajad  read  by  the  bearer. 

967.  (/)  Poph.  189,  citsd  in  Holt  oo  lib. 

(0  Peacock  v.  Sir  George  B^yn^U.  S82. 

S  Brownl.  151 ,  152^.  4  Bac.  Abr,  LiM  (m)  WeaUierBteae  v.  Hawking  I  T» 

(A)  %  IB  tile  DOtes,  p.  452*  E.  IL0«     Bdmoosoa  v.  Stepbeo8oo» 

(k)  4  Bac.  Abr.  Libel  (B)  8._p,  45!K  BulL  N.  P.  8. 

Rex  V.  Cator,  ^  ftast.  IL  361.  Tborley  («)  Hogers  tA.  Sir  Q.  CiifU>n,  S  Boft^ 

f?.  iofsd  Kemy,  4  Tawt  35(5.    In  the  h  Pul.  5s7. 

last  case  thelattei  wis  unanUd^  asd  0»)  Delaoej^  v.JoaeSr^  Ksp,  191* 
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libellous  if  relative  to  the  subject  matter,  (p)  So  a  petition  ad- 
dressed by  a  creditor  of  an  officer  in  the  army  to  the  Secretary  at 
War,  bona  fide,  and  with  the  view  of  obtaining,  through  his  inter- 
ference, the  payment  of  a  debt  due,  and  containing  a  statement  of 
facts  which,  though  derogatory  to  the  officer's  character,  the  credi- 
tor believed  to  be  true,  is  not  a  malicious  libel,  for  which  an  action 
is  maintainable,  (a)  And  where  the  defendant,  being  deputy- 
governor  of  Greenwich  hospital,  wrote  a  lai^e  volume,  containing 
an  account  of  the  abuses  of  the  hospital,  and  treating  the  charac- 
ters of  many  of  the  officers  of  the  hospital,  (who  were  public  offi- 
cers), and  Lord  Sandwich  in  particukur,  who  was  first  lord  of  the 
Admiralty,  with  much  asperity ;  and  printed  several  copies  of  it, 
which  he  distributed  to  the  governors  of  the  hospital  only,  and  not 
to  any  other  person ;  the  rule  for  an  information  was  discharged. 
Lord  Mansfield  said,  that  this  distribution  of  the  copies  to  the 
persons  only  who  were  from  their  situations  called  on  to  redreAs 
these  grievances,  and  had,  from  their  situations,  competent  power 
to  do  it,  was  not  a  publication  sufficient  to  make  the  writing  a 
libel,  (q)  And  where  the  publication  is  an  admonition,  or  in  tiie 
course  of  the  discipline  of  a  religious  sect,  as  the  sentence  of  ex- 
pulsion from  a  society  of  Quakers,  it  is  not  libellous,  (r)  And  it 
has  been  decided  that  an  action  will  not  lie  for  words  innocently 
read  as  a  story  out  of  a  book,  however  false  and  defamatory  they 
may  be.  Thus  where  a  clergyman  in  a  sermon  recited  a  story 
out  of  Fox's  Martyrology,  that  one  G.,  being  a  perjured  person, 
and  a  great  persecutor,  had  greatplagues  inflicted  upon  him,  and 
was  killed  by  the  hand  of  God ;  whereas  in  truth  he  never  was  so 
plagued,  and  was  himself  actually  present  at  the  discourse ;  the 
words  being  delivered  only  as  matter  of  history,  and  not  with  any 
intention  to  slander,  it  was  adjudged  for  the  defendant,  (s) 
Of  publica-  jx.  Upon  the  ground  that  malicious  and  scurrilous  reflections 

forefgn^'of  ^P^"  those  who  are  possessed  of  rank  and  influence  in  foreign 
diitinction.  States  may  tend  to  involve  this  country  in  disputes  and  warfare,  it 
has  been  held  that  publications  tending  to  degrade  and  defame 
persons  in  considerable  situations  of  power  and  dignity  in  foreign 
countries  may  be  treated  as  libels.  Thus  an  information  was  filed, 
by  the  command  of  the  crown,  for  a  libel  on  a  French  ambassador, 
then  residing  at  the  British  court,  consisting  principally  of  some 
angry  reflections  on  his  public  conduct,  and  charging  him  with 
ignorance  in  his  official  capacity,  and  with  having  used  stratagem  to 
supplant  and  depreciate  the  defendant  at  the  court  of  Versailles.  (/) 
And  Lord  George  Gordon  was  found  guilty  upon  an  informa- 
tion for  having  published  some  severe  reflections  upon  the  Queen 

(j»)  Rex  V.  Bayley,  Andr.  929.    4  on  Lit.  179.     1  Rid^aj*8  Collection 

Bac.  Abr. /^6/(A)2. p. 452.  Astothe  of  Erskiiie's  Speeches,    p.    I.    Lord 

privilege  of  proceedings  in  courts  of  Mansfield  seemed  to  think  that  wbe- 

justice,  see  ante^  p.  814.  tber  the  paper  were  in  manuscript  or 

(a)  Fairman  v.  Ives,  5B.  &  A.  642. ;  printed,   under  these  circumstances, 

and  if  an  action  be  brought  for  such  made  no  difference, 
publication,  the  writer  may,  even  upon        (r)  Rex  v.  Hart,  8  Burn's  Ecc.  L. 

the  general   issue,  give  evidence  to  779. 

fliiew  thatlhe  believed  the  fiict  stated        («)  4  Bac.  Abr.  LiM  A.  2.  p.  452. 
in  the  petition  to  be  true.  (I)  Rex  v.  D*Bon,  1  Blac.  Rep.  510. 

li)  Rex  V.  Baillie,  30  Qeo.  S.    Holt  The  defendant  wasrcouviclcd. 
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of  France^  in  wMch  she  was  rmresented  as  the  leader  of  a  faction : 
upon  which  occasion  Ashhurst,  J.  observed,  in  passing  sentence,  that 
the  object  of  the  publication  being  to  rekindle  animosities  between 
England  and  France  by  the  personal  abuse  of  the  sovereign  of 
one  of  them^  it  was  highly  necessary  to  repress  an  offence  of  so 
dangerous  a  nature:  and  that  such  libels  might  be  supposed  to 
have  been  made  with  the  connivance  of  the  state  where  they  were 
published,  unless  the  authors  were  subjected  to  punishment,  (u) 
oo  a  defendant  was  found  guilty  upon  an  information  charging 
him  with  having  published  the  following  libel :  ^'  The  Emperor  of 
'^  Russia  is  rendering  himself  obnoxious  to  his  subjects  by  various 
'^  acts  of  tyranny,  and  ridiculous  in  the  eyes  of  Europe  by  this  in- 
*'  consistency.  He  has  lately  passed  an  edict  to  prohibit  the  ex* 
'^  portation  of  deals  and  other  naval  stores.  In  consequence  of 
^^  this  ill-judged  law,  a  hundred  sail  of  vessels  are  likely  to  return 
*^  to  this  country  without  freight."  (w) 

And  in  a  case  which  occurred  shortly  afterwards,  where  the  de- 
fendant was  charged  by  an  information  with  a  libel  upon  Napoleon 
Buonaparte,  Lord  Ellenborough,  C.  J.  in  his  address  to  the  jury, 
said,  **  I  lay  it  down  as  law  that  any  publication  which  tends  to 
'^  degrade,  revile,  and  defame,  persons  in  considerable  situations 
*^  of  power  and  dignity  in  foreign  countries,  may  be  taken  to  be, 
''-and  treated  as  a  libel ;  and  particularly  when  it  has  a  tendency  ' 
*^  to  interrupt  the  pacific  relations  between  the  two  countries.'^  (or) 

Having  stated  the  different  sorts  of  publications  for  which  a  Of  tbe  indict- 
party  may  be  found  iniilty  of  libel,  we  may  mention  some  of  the  ?*"*  "^  •^ 

.*    ,  ^         i    m  i.i»  i»i  •        dcnc6  on  a 

pomts  relating  to  the  mdictment  and  evidence  on  n  prosecution  prowcntion 
for  this  offence.  for  a  libel. 

An  indictment  for  a  libel  must  import  to  whom  the  libellous  indictment, 
matter  referred :  and  stating  that  the  libel  was  published  to  de&me 
and  vilify  J.  S.,  and  to  bring  him  into  disgrace,  and  concluding 
that  it  was  against  the  peace,  and  to  the  great  scandal  and  dis- 
grace of  J.  S.,  is  not  sufficient  to  shew  that  the  libellous  matter  re- 
ferred to  J.  S.  An  indictment  stated  that  the  defendant  intended  to 
Tilify  W.  S.,  Mayor  of  Colchester,  and  a  Justice ;  and  in  order  to 
cause  it  to  be  believed  that  W.  S.,  as  such  mayor,  had  been  guilty 
of  great  abuse  in  granting  an  ale-licence  to  J.  L.,  and  in  order  to 
bring  him  into  great  disgrace,  published  a  certain  scandalous  libel, 
in  which  said  libel  was  contained,  &c.,  and  the  libel  stated  a  speech 
supposed  to  have  been  made  before  the  borough  magistrates  by  a  fic- 
titious character  called  Excise,  who  was  supposed  to  lay  before  them 
a  case  of  gross  corruption,  sanctioned  by  the  mayor,  {inntiend.  the 
said  W.  S.)  to  the  great  scandal,  injury,  and  disgrace,  of  the  said 
W.  S.  The  usual  allegation,  that  the  libellous  matter  was  of  and 
concerning  W.  S.  was  omitted ;  and,  on  account  of  this  omission^ 
a  rule  was  obtained  for  arresting  the  judgment :  and,  upon  cause 
shewn,  the  court  held  the  objection  fatisd.  (i) 

(«)  Rex  V.  Lord  George  Gordon,  victed,  bnt  nerer  ivas  called  upon  to 

1787.  to  receive  the  Judgment  of  the  court. 

(»)  Rex  V,  Vint,  1801.  Shortly  after  the  trial,  war  broke  out 

(jt)  Rez  V.  Peltier,  43  Geo.  3.  Holt  between  Great  Britain  and  France. 

on  Lib.  78.  et  $€au.  Starkie  on  •  Lib.  (t)  Rex  v.  Marsden,  4  M.  &  S.  164. 

541,  548*     The  -  defendant  was  con-  Lord  Ellenborough  said,  that  if  by 
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Where  a  IHiel  is  charged  to  be  of  and  ooDcerning  the  gov^m- 
ttent  of  the  kingdom^  though  ib  do  not  in  expi*es»  tenns  impute 
to  the  govemment  aoy  of  the  facts  which  it  mentions,  the  Court 
i»  to  j^lge  from  its  whole  tenor  and  import  (understanding  it  as 
other  men  wouU  anderstanid  it)  whether  it  does  not  mean  to  cast 
that  imputation.    And  as  an  imputation  upon  some  part  of  a  body 
of  men  may  be  a  libel^  though  it  does  not  define  what  part  il 
nseans,  an  allegation  that  the  defendant  published  of  and  co&- 
ceming  the  said  persons^  and  an  immtendt)  that  he  meant  the  said 
persons,  will  be  understood  to  afuply  to  that  undefined  part.    An 
information  stated,  that  the  defendant^  intending  to  excite  hatred 
against  the  goyemment  of  the  reahn,  and  to  cause  it  to  be  be- 
liered  that  divers  subjects  had  been  inhumanly  killed  by  certain 
troops  of  the  King,  published  a  libel  of  and  concerning  the  govern- 
ment of  this  realm,  and  of  and  concerning  the  said  troops,  which 
libel  stated,  that  the  defendant  saw  with  abhorrence,  in  the  news- 
papers, the  accounts  of  a  transaction  at  Manchester,  and  all^;ed^ 
that  unarnaed  and  unresisting  men  had  been  inhumanly  cut  down 
by  the  drago<Mis,  (meaning  the  said  troops,)  and  then  commented 
stroi^ly  upon  this  being  tiiie  use  of  a  standing  army,  and  called 
n{»on  the  people  to  demand  justice,  &c. ;  but  it  did  not,  in  terms, 
say,  that  the  dragoons  acted  under  the  authority  or  orders  of  the 
government.    After  conviction,  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground  that  it  did  not  sufficiently  appear  that 
the  libel  was  written  of  and  concc»*ning  the  government,  nor  of  or 
coQcerning  what  troops  it  was  written :  but  the  court  held  that  it 
was  obvious,  from  its  whole  tenor  and  import,  that  it  meant  to 
cast  imputations  upon  the  government;    that  it  was  a  Ubel  to 
impute  crime  to  any  of  the  I^g's  troops,  though  it  did  not  define 
what  troops  in  particular  were  referred  to ;  and  that  the  innuendo 
of  <'  the  said  troops  **  meant  the  undefined  part  of  those  troops.  (A) 
or  the  making      If  one  man  repeats  a  Ubel,  another  writes  it,  and  a  third  ap- 
«nd  PJ^iic^-     proves  what  is  written,  they  will  all  be  makers  of  the  libel  5  and 
'it  may  be  laid  down  generally  that  all  who  are  concerned  in  com- 
posing, writing,  and  publishing  a  libel,  are  guilty  of  the  misde- 
meanor, unless  the  part  they  had  in  the  transaction  was  a  lawful 
or  an  innocent  act;  {y)  and  ignorance  has  been  held  not  to  excuse. 
Thus  upon  an  information  i^inst  the  defendant,  for  printing  and 
publishing  a  libel,  the  evidence  was,  that  he  acted  as  servant  to 
the  printer,  and  clapped  down  the  press ;  and  few  or  no  circum- 
stances were  offered  of  his  knowing  the  import  of  the  paper,  or 
being  conscious  that  he  was  doing  any  thing  illegal :  •  and  Ray- 
mond, C.  J.  held,  that  this  made  the  defendant  gmlty,  and  so  the 
yxrj  found  him.  (a)     But  there  must  be  a  publication ;  and  the 
mere  writing  or  composing  a  defamatory  paper  by  any  one,  which 
ia  confined  to  his  closet,  and  neither  circulated  nor  read  to  others^ 
will  not  render  him  responsible ;    nor  will  he  be  held  to  have 
published  the  paper,  if  he  deliver  it,  by  mistake,  out  of  his 

iaeviUble  construction  no  other  per-  (k)  Rex  v.  Burdelt,  4  B.  &  A.  314. 

son  could  have  been  intended    but  ijf)  4  Bac.  Abr.  Lihel  (B).  1.  p^  457^ 

W.  S.,  ho  should  have  been  inclined  (a)  R«x  «•  Clerk,  \  Barnard*  SOi, 

to  support  the  iodictneat ;  but  that  Srtf.  f  il 
4id  not  appear. 


CHAF.  xxiY.]       Making  and  PuUUking. 

study,  (s)  And  it  will  not  be  a  publicatioii  of  a  libel  if  a  party 
takes  a  copy  of  it,  provided  he  never  publishes  it :  (a)  but  a  per* 
son  who  appears  once  to  have  written  a  libel,  which  is  afterwards 
published,  will  be  considered  as  the  maker  of  it,  unless  he  rebut 
the  presumption  of  law  by  shewing  another  to  be  the  author,  of 
prove  the  act  to  be  innocent  in  himself,  (b)  For  by  Holt,  C.  J. 
if  a  libel  appears  under  a  man's  hand*«writing,  and  no  other  author 
is  known,  he  is  taken  in  the  manner,  and  it  turns  the  proof  upon 
him ;  and  if  he  cannot  produce  the  composer^  it  is  hard  to  find 
that  he  is  not  the  very  man.  (c) 

The  reading  of  a  libel  in  the  presence  of  another,  without  pre- 
vious knowledge  of  its  being  a  libel,  or  the  laughing  at  a  libel  read 
by  another,  or  the  saying  that  such  a  libel  is  made  by  J.  S« 
whether  spoken  with  or  without  malice,  does  not  amount  to  a 
publication.  And  it  has  also  been  held,  that  he  who  repeats  part, 
of  a  libel  in  merriment,  without  any  midice  or  purpose  of  defama- 
tion, is  not  punishable ;  though  this  has  been  doubted,  {d)  But 
it  seems  to  have  been  agreed  that  if  he  who  hath  either  read  a  libel 
himself,  or  hath  heard  it  read  by  another,  do  afterwards  maliciously 
read  or  repeat  any  part  of  it  in  the  presence  of  others,  or  lend  or 
shew  it  to  another,  he  is  guilty  of  an  unlawful  publication  of 
it.  (e)  In  a  late  case,  however,  of  an  action  for  a  libel  contained 
in  a  caricature  print,  where  the  witness  stated,  that  having  heard 
that  the  defendant  had  a  copy  of  this  print,  he  went  to  his  house 
and  requested  liberty  to  see  it,  and  that  the  defendant  thereupon 
produced  it,  uid  pointed  out  the  figure  of  the  plaintiff  and  the  other 
persons  it  ridiculed,  Lord  Ellenborough,  C.  J.  ruled,  that  this  was 
not  sufficient  evidence  of  publication  to  support  the  action.  (/) 

Proof  that  the  libel  was  contained  in  a  letter  directed  to  the 
party,  and  delivered  into  the  party^s  hands,  is  sufficient  proof  of  a 
pubUcation  upon  an  indictment  or  information,  (g)    And  deliver- 

and  that  the  injury  to  the  repulatioo 
of  the  party  grieTed  is  no  way  lessened 
by  the  merriment  of  him  who  make^ 
80  light  of  it. 

(e)  4  Bac.  Ahr.  Ubei,  (B)  9.  p.  459. 

(f)  Smith  V,  Wood,  3  Campb.  SSS. 
And  see  Rex  «.  Paine,  6  Mod.  165. 
where  a  qu,  is  made  in  the  margia 
whether  a  person  who  has  a  libelioiis 
writing  in  his  possession,  and  reads  it 
to  a  private  friend  in  his  own  bouse,  is 
thereby  guWij  of  pubiiihing  it 

(if)  I  Hawk.  P.  C.  c.  73.  s.  11.  4 
Bac.  Abr.  Libei,  (B)  9.  p.  459.  ^nie^ 
p.  23 1  note  (k).  Selw.  N.  P.  1050.  n.  (9). 
And  see  «Jiie,  931.  A  further  publica- 
tion is  necessary  to  support  an  action. 
Thus  it  haff  been  held  that  where  the 
action  was  brought  for  a  libel  con- 
tained in  a  letter  transmitted  by  the 
defendant  to  the  plaintiff,  b^  means  of 
a  third  person,  it  is  a  i|ne8tion  for  the 
jury  whether  there  has  been  any  pub- 
lication except  to  the  plaintiff  him- 
self, and  that  if  there  has  not,  Ib^  de- 
fbndaiit  is  ealitkd  to  IftMiir  verdict 
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(s)  Rex  V.  Paine,  5  Mod.  165,  167. 

(«)  Com.  Dig.  Libei^  (B.  9.)  Lamb's 
ease,  9  Co.  596.  But  see  Rex  v.  Beare, 
t  Salk.  417.  1  Lord  Raym.  414. 

{h)  4  Bac.  Abr.  Libel  (B)  1.  p.  457. 
Lamb*8  case,  9  Co.  59.  The  writing  a 
libel  may  be  an  innocent  act  in  the 
clerk  who  draws  the  indictment,  or  in 
the  student  who  takes  notes  of  it. 
But  in  a  late  case  (Maloney  «.  Bartley, 
3  Campb.  910.)  Wood,  B.  held,  on  the 
trial  of  an  action  for  a  libel,  in  the 
shape  of  an  exiui^fudidal  affidavit 
sworn  before  a  magistrate,  that  a  per- 
son who  acted  as  the  magistrate's 
clerk  was  not  bound  to  answer  whe- 
ther by  the  defendant's  orders  he 
wrote  the  affidavit,  and  delivered  it  to 
the  magistrate,  as  be  might  thereby 
criminate  himself. 

{e)  Rex  t7.  Beare,  1  Lord  Raym. 
417.    9  Salk.  417. 

id)  4  Bac.  Abr.  Libel  (B)  9.  p.  458. 
This  is  doubted  in  1  Hawkins,  P.  C. 
c  73.  s.  14.  on  the  ground  that  Jests 
of  raeh  a  kind  are  not  to  be  endured, 
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ing  a  libel  sealed,  in  order  that  it  may  be  opened  and  published 
by  a  third  person  in  a  distant  county,  is  a  publication,  (a) 

In  an  information  for  a  libel  against  the  doctrine  of  tiie  Trinity, 
the  witness  for  the  crown,  who  produced  the  libel,  swore  that  it 
was  shewn  to  the  defendant,  who  owned  himself  the  author  of 
that  book,  errors  of  the  press  and  some  small  variations  excepted. 
The  counsel  for  the  defendant  objected  that  this  evidence  would 
not  entitle  the  attorney-general  to  read  the  book,  because  the  con- 
fession was  not  absolute,  and  therefore  amounted  to  a  denial  that 
he  was  the  author  of  that  identical  book.  But  Pratt,  C.  J.  allowed 
it  to  be  read,  saying  he  would  pat  it  upon  the  defendant  to  shew 
that  there  were  material  variances.  (A) 

It  seems  to  be  agreed,  that  not  only  he  who  publishes  a  libel 
himself,  but  also  he  who  procures  another  to  do  it,  is  guilty  of  the 
publication ;  and  it  is  held  not  to  be  material  whether  he  who 
disperses  a  libel  knew  any  thing  of  the  contents  or  effects  of  it  or 
not,  for  that  nothing  would  be  more  easy  than  to  publish  the  most 
virulent  papers  with  the  greatest  security,  if  the  Concealing  the 
purport  of  them  from  an  illiterate  publisher  would  make  him  safe 
in  dispersing  them,  (t) 

Upon  this  foundation  it  has  for  a  long  time  been  held  that  the 
buying  of  a  book  or  paper  containing  libellous  matter,  in  a  book- 
seller's shop,  is  sufficient  evidence  to  charge  the  master  with  the 
C*  flication,  although  it  does  not  appear  that  he  knew  of  any  such 
k  being  there,  or  what  the  contents  thereof  were,  and  though 
he  was  not  upon  the  premises,  and  had  been  kept  away  for  a  long 
time  bv  illness ;  and  it  will  not  be  presumed  that  it  was  bought 
and  sold  there  by  a  stranger ;  but  l^e  master  must,  if  he  suggests 
any  thing  of  this  kind  in  his  excuse,  prove  it.  (k)  So  the  pro- 
prietor of  a  newspaper  is  answerable  criminally  as  well  as  civilly 
for  the  acts  of  his  servants  in  the  publication  of  a  libel,  although 
it  can  be  sh^wn  that  such  publication  was  without  the  privity  of 
the  proprietor.  (Q    These  are  acts  done  in  the  course  of  the  trade 


Clutterback  v.  Chaffers,  1  Stark.  R. 
47 1 .  But  in  another  case  of  an  action 
for  a  libel  contained  in  a  letter  written 
by  the  defendant  to  the  plaintiff,  it 
was  bolden  that  proof  that  the  de- 
fendant knew  that  the  letters  sent  to 
the  plaintiff  were  usually  opened  by 
his  clerk,  was  evidence  to  go  to  the 
jury,  of  the  defendant's  intention  that 
the  letter  should  be  read  by  a  third 
person.  Delacroix  v.  Thevenot,  8 
Siark.  R.  63. 

(a)  Rex  v.  fiurdett,  4  B.  &  A.  95. 
post,  840. 

(A)Rexo.  Hall,  1  Sir.  416. 

(»)  4  Bac.  Abr.  Libel,  (B)  2.  p.  458. 
I  Hawk.  P.C.  C.7S.  s.  10. 

(fc)  4  Bac.  Abr.  Libel,  (B)  8.  p.  458. 
Rex  V,  Nutt,  Fitzgib.  47.  1  Barnard. 
K.  B.  S06.  8  Sess.  Cas.  S3,  pi.  38.  And 
see  also  Rex  v,  Almon,  5  Burr.  8686. 
And  by  Lord  Hardwicke,  in  8  Atk.  478. 
^'  Though  printing  papers  and  pam- 


"phlets  is  a  trade  by  which  persons 
'*  get  their  liTelihood,  yet  they  most 
'Make  care  to  use  it  with  prudence 
"  and  caution ;  for  if  they  print  any 
"  thiog  that  is  libellous,  it  is  no  excuse 
"  to  say  that  the  printer  had  no  know- 
''  led?e  of  the  contents,  and  was  ens- 
*'  tirely  ignorant  of  its  being  libelloua.** 
(0  Rex  V,  Walter,  3  Esp.  N.  P.  C.8I. 
And  in  Rex  v.  Dod,  8  Sess.  Cas.  33.  pi. 
38.  Lord  Raymond,  C.  J.,  said,  it  had 
been  ruled  that  where  a  master  lived 
out  of  town,  and  his  trade  was  carried 
on  by  his  servant,  the  master  would  be 
chargeable  if  his  servant  should  pub- 
lish a  libel  in  his  absence.  In  1  Hawk. 
P.  C.  c.  73.  s.  10.  (edit  7.)  is  the  fol- 
lowing marginal  note  :— ***  But  if  a 
'Sprinter  is  confined  in  a  prison  to 
*' which  his  servants  have  no  access, 
**•  and  they  publish  a  libel  without  his 
*''  privity,  the  publication  oi  it  shali 
<«  not  be  imputed  to  him.    WoodfinU's 
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or  buisiness  carried  on  by  the  master.  But  in  a  case  of  an  action 
for  a  libel  where  it  appeared  upon  the  evidence  that  the  defendant^ 
a  tradesman,  was  accustomed  to  employ  his  daughter  to  write  his 
bills  and  letters ;  that  a  customer,  to  whom  a  bUl  written  by  the 
daughter  had  been  sent  by  the  daughter,  sent  it  back  on  the 
ground  of  the  charge  being  too  high,  and  that  the  bill  was  after- 
wards returned  to  the  customer  inclosed  in  a  letter  also  written  by 
the  defendant's  daughter,  and  being  a  libel  upon  the  plaintiff  who 
had  inspected  and  reduced  the  bill  for  the  customer:  it  was  holden 
that  this  was  not  sufficient  evidence  to  go  to  a  jury,  either  of 
command,  authority,  adoption,  or  recognition  by  the  defendant,  (m) 

The  proceedings  against  the  printers,  publishers,  and  proprie-  38  6. 3.  c  79. 
tors  of  newspapers  for  any  libel  contained  in  such  papers  are  much  ^^l^^*  pro- 
facilitated  by  the  statute  o8  Geo.  3.  c.  7S,y  which  enacts  that  no  gainsti^nters, 
person  shall  print  or  publish  any  newspaper  until  an  affidavit,  or  ftcofnewipft- 
affirmation  in  case  of  a  Quaker,  shall  have  been  delivered  at  the  ^^^'^ 
stamp  office,  setting  forth  the  names,  additions,  &c.  of  the  printer, 
publisher,  and  of  two  of  the  proprietors  ;(n)  that  such  affidavit 
or  affirmation  shall  be  filed,  and  the  same,  or  certified  copies 
thereof,  shall,  in  all  proceedings,  civil  and  criminal,  touching  any 
newspaper  therein  mentioned,  be  received  as  conclusive  evidence 
of  the  truth  of  the  matters  contained  in  such  affidavit  or  affirma- 
tion against  the  persons  swearing,  who  shall  have  signed  and 
sworn  or  affirmed  them,  and  against  proprietors  named  therein  as 
proprietors,  &c.  but  who  shaU  not  have  signed,  &c.  unless  such 
persons  shall  have  delivered  to  the  conmiissioners,  previously  to 
the  date  of  the  newspaper  in  question,  an  affidavit  or  affinnation 
of  their  having  ceased  to  be  printers,  &c.  of  such  paper. 

The  eleventh  section  enacts,  that  after  any  such  affidavit  or  Sectli. 
affirmation,  or  a  certified  copy  thereof,  shall  have  been  produced  ^'K?**"Sr 
in  evidence  against  the  persons  who  signed,  &c.,  or  are  therem  darit  or  copy, 
named,  and  after  a  newspaper  shall  be  produced  in  evidence  inti-  and  a  paper 
tuled  in  the  same  manner  as  the  newspaper  mentioned  in  such  [hw^Tmcn- 
affidavit  or  copy,  and  wherein  the  name  of  the  printer,  &c.,  and  ^oned,  &c.  it 

*'  case.  Essay  on  Libels,  p.  18.  Sed  vide  tended  to  be  printed,  and  the  title  of 

**  Salmon's  case,  B.  R.  Uil.  1777.  and  such  paper.    Ifthe  proprietors  exceed 

*^  Rex  V.  Almon,  5  Burr.  2687."  two,   then    two,  whose   proportional 

(m)  Harding  v.  Greening,  8  Taunt,  shares  in  the  property  shall  not  be  less 
48.  And  it  was  also  held  in  this  case  than  the  proportional  share  of  any 
that.the  daughter  could  not  be  coni-  other  proprietor,  exclusively  of  printer 
pelled  to  prove  by  whose  direction  the  and  publisher,  shall  be  named  and  de- 
letter  was  written.  The  answer  would  scribed  in  the  affidavit  or  affirmation, 
tend  to  fix  herself  with  the  crime  of  This  affidavit  or  affirmation  must  be 
writing  it.  renewed  as  often  as  the  printer,  &c. 

(ji)  The  substance  of  sect.  2.et$eq.  shall  change  their  abode  or  printing 
is,  that  the  affidavit  or  affirmation  shall  office,  or  as  often  as  commissioners 
set  forth  the  real  and  true  names,  ad-  for  stamp-duties  shall  require.  It  must 
ditions,  descriptic  ns,  and  places  of  be  signed  by  the  parties  making  it,  and 
abode  of  the  printer,  publisher,  and  of  taken  by  a  commissioner  or  person 
all  the  proprietors,  it  they  do  not  ex-  specially  appointed  by  commissioners, 
ceed  two,  exclusively  of  printer  and  And  it  must  be  sworn  by  all  the  par- 
publisher ;  if  they  do,  then  of  two  such  ties,  if  they  do  not  exceed  four;  if 
proprietors,  exclusively  of  printer  and  they  do,  then  by  four,  who  shall  give 
publisher;  specifying  the  amount  of  notice  to  the  other  parties  not  swear- 
shares,  tiie  truedascription  of  the  house  ing,  under  a  penalty  of  50/. 
or  bailding  wherein  such  paper  is  in- 
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Bhull  not  be  A^  place  of  printing  shall  be  tlie  same,  it  shall  not  be  necessary 
"**veThe  oar-  ^  ^^^  pfosecutor  to  piove  that  the  newspaper  to  which  such  triiJ 
chase  of  the  relates  was  pnfchased  at  any  house,  &c.  belonging  to  or  occupied 
paper.  by  the  defendants  or  their  servants,  &c.  or  where  they^  by  them* 

selves  or  their  servants,  &c«  usually  carry  on  the  bosmets  of  print- 
ing or  publishing  such  p^ier,  or  where  the  same  is  usually  sold. 
Sect.  13.  The  thirteenth  section  enacts,  that  a  certified  copy  of  any  such 

^  ^*^^^^  affidavit  or  affirmation  shall  be  delivered  to  the  person  applyinir 
^  'o^  ty-  for  the  eame,  by  the  commissioners  or  officers  by  whom  they  41dl 
ing  u,  be  kept,  on  payment  of  one  shilling.     The  fourteenth  section  en- 

Sect.  14.  acts,  *^  that  in  all  cases  a  copy  of  such  affidavit  or  affirmation,  cer* 

davite\ertmed  "  ^^^  to  be  a  true  copy,  under  the  hand  or  hands  of  one  or  more 
by  tbe  com-      ^*  of  the  commissioners  or  officers  iii  whose  possession  the  same 
nussioDcrs  or    «  shall  be,  shall,  upon  proof  made  that  such  certificates  have  been 
whoBrci^tody  '*  signed  with  the  handvi  riting  of  the  person  or  persons  making 
they  shall  be,    ^^  the  Same,  and  whom  it  sh^l  not  be  necessary  to  prove  to  be  a 
*°M*  ""®*^*®''*  '^  commissioner  or  commissioners,  or  officer  or  officers,  be  received 
€▼  ence.         ((  £^  evidence  as  sufficient  proof  of  such  affidavit  or  affirmation^ 
^'  and  that  the  same  was  duly  sworn  or  affirmed,  and  of  the  con- 
*^  tents  thereof;"  and  that  such  copies  shall  be  evidence  that  the 
affidavit  or  i^firmation  has  been  sworn  or  affirmed  according  to 
the  act,  and  shall  have  the  same  effect  for  the  purposes  of  evidence, 
to  all  intents  whatsoever,  as  if  the  original  affidavits  or  affirma^ 
tions  had  been  produced  in  evidence. 
Sect.  17.  The  seventeenth  section  provides,  that  every  printer  or  pub- 

Une  of  the  Usher  shall,  within  six  days  after  the  publication,  deliver  to  die 
be  dXvered^  (commissioners  of  stamps,  at  their  head  office,  or  to  some  officer 
within  six  days  appointed  by  them,  one  of  the  papers  so  published,  signed  by  the 
to  the  commie-  printer  OT  publisher  in  his  handwriting,  with  his  name  and  place 
and  wUhin  two  ^^  &bode  3  and  in  case  any  person  shall  apply  to  the  commissioners, 
years  after^  &c^  in  order  that  such  newspaper  may  be  produced  in  evidence, 
wards  it  may  ijjg  g^y  commissioners,  &c.  shall,  at  the  expense  of  the  party 
tobe'prmiui^  APP^yi^^S?  ^^  <^7  ^^^  within  two  years  from  the  publication,  either 
in  evidence,      caose  the  same  to  be  produced  in  court,  or  deliver  the  same  to  the 

party  applying,  taking  reasonable  security  for  its  being  returned. 
Certaioprioted  By  the  oO  Geo.  3.  and  1  Geo.  4.  c.  9.  s.  1.  all  pamphlets  and 
to  be  deemed  *  P^P^^  containing  any  public  news,  intelligence,  or  occurrences, 
and  uken  to  Or  any  remarks  or  observations  thereon,  or  upon  any  matter  in 
•^J«^«pp««»  church  or  state,  printed  in  any  part  of  the  imited  kingdom  for 
ptotuIoim  of  ^  sale,  and  published  periodically,  or  in  parts  or  numbers,  at  inter- 
the  acts  relat-  vals  not  exceeding  twenty-six  days  between  the  publication  of  any 
ingr  to  news  pa-  two  such  pamphlets  or  papers,  parts,  or  numbers,  where  any  of 
^"'  the  said  pamphlets  or  papers,  parts  or  numbers,  respectively,  shall 

not  exceed  two  sheets,  or  shall  be  published  for  sale  for  a  less  sum 
than  sixpence,  exclusive  of  the  duty  by  this  act  imposed,  shall  be 
deemed  and  taken  to  be  newspapers  within  the  true  intent  and 
meaning  of  the  38  Geo.  3.  c.  78*  (and  several  other  stamp^acta 
which  are  specified)  and  all  other  acts  of  parliament  in  force  relat- 
ing to  newspapers :  and  all  such  acts,  and  all  clauses,  &c.  therein 
respectively  contained,  (except  where  the  same  may  be  altered  by 
this  act)  are  to  be  applied  and  put  in  force  in  relation  to  all  such 
pamphlets  apd  printeo  papers  as  fuUy  and  effectually  as  if  all  such 
clauses^  &c.  were  respectively,  severally,  and  separately  r^enacted. 
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and  made  part  of  tbis  act.  No  quantity  of  paper  less  tban  aquan*- 
tity  equal  to  twenty-one  inches  in  length  and  seventeen  inches  in 
breadth  is  to  be  deemed  a  sheet  of  paper  within  the  meaning  of 
the  act ;  and  no  cover  or  blank  leaf  ofc  any  other  leaf  upon  which 
any  advertisement  or  other  notice  shall  be  printed  is,  for  the 
purposes  of  the  act,  to  be  deemed  a  part  of  any  such  pamphlet, 
&€•  (m) 

Before  the  statute  38  Geo.  3«  c.  78*  it  was  hoMen,  upon  an  in*  Constraction 
clictment  for  a  libel  in  a  newspaper,  that  evidence  that  the  paper  ^^^^  ttfttnte; 
had  been  sold  at  the  office  of  the  defendant,  that  the  defendant,  as 
prc^rietor  of  Hie  paper,  had  given  a  bond  to  the  stamp-office  pur- 
suant to  the  29  Geo.  3.  c.  50.  s.  10.  for  securing  the  duties  on  the 
advertisements,  and  that  he  had  from  time  to  time  applied  to  the 
stamp-office  respecting  the  duties  on  the  paper,  was  evidence  to  be 
left  to  the  jury,  to  shew  that  the  defendant  was  the  publislier.  (n) 
And  since  the  statute  it  has  been  held  to  be  sufficient  evidence  of 
a  publication  at  common  law  to  put  in  the  original  affidavit  of  the 
prc^rietor  stating  where  the  paper  M^as  to  be  published,  and  to 
'prove  that  a  paper  with  a  corresponding  title,  containing  the  libel, 
was  purchased  there,  (o)  This  was  held  in  a  case  where  it  had 
been  previously  ruled  that  in  order  to  render  the  certified  efxpy  of 
the  affidavit  made  by  the  proprietor  of  a  newspaper  evidence  un- 
der the  statute  38  Geo.  3.  c.  78.  it  must  either  appear  upon  the 
jurtU  that  the  person  before  whom  it  was  made  had  authority  to 
take  it,  or  this  fact  must  appear  cUimide,  (p)  It  has  been  ruled 
that  an  affidavit  according  to  the  statute,  together  with  the  pro- 
duction of  a  newspaper,  corresponding  in  every  respect  with  the 
description  of  it  in  the  affidavit,  is  not  only  evidence  of  the  publi- 
cation of  such  paper  by  the  parties  named,  but  is  also  evidence  of 
its  publication  in  the  county  where  the  printing  of  it  is  described 
to  be.  (q)  And  a  newspaper  may  be  given  in  evidence,  though  it 
is  not  one  of  the  copies  published,  and  though  it  be  unstamped  at 
the  time  of  trial,  (r) 

Upon  the  trial  the  libel  must  in  general  be  produced  on  the  part  The  libel  miui 
of  the  prosecution,  and,  after  sufficient  proof  of  a  publication  by  ^nd  ^it^oi 
the  defendant,  may  be  read ;  and  if  the  libel  has  merely  been  respond  with 
exhibited  by  the  defendant,  and  he  refuses  on  the  trial  to  produce  ^«  indict- 
it,  after  notice  for  that  purpose,  parol  evidence  may  be  given  of  ™^^ ' 
its  contents,  (s)  The  libellous  matter  must  be  set  out  in  the  indict- 
ment; (/)  and  the  libel  proved  must  appear  to  correspond  with  tiie 
statement  of  it  in  the  indictment,  and  any  variation  in  the  sense 
between  the  matter  charged  and  that  proved  will  be  fatal,  (u)    But 


cor- 


(ai)  Sect  8,  S.  By  sect.  8.  no  per- 
son is  to  print  or  publish  any  newspa- 
per, or  any  such  pamphlet,  &c.  with- 
oat  having  entered  into  a  recognizance 
or  given  a  bond  for  securing  payment 
of  aay  fine  imposed  upon  conviction, 
for  printing  or  puhlishing  any  blas- 
pheraons  or  seditious  libel. 

(It)  Rex  V.  Topharo,  4  T.  R.  IS6. 

(a)  Rex  V.  White,  8  Campb.  100. 

(p)  U.ikU.99. 

(f)  Rex  V.  Hart»  10  East  94. 

1 


(r)  Rex  «•  Pearce,  Peake*6  N.  P.  C. 
75. 

(«)  By  Buller,  J.,  in  Rex  v.  Watson 
and  others,  %  T.  R.  801. 

(0  Rex  o.  Sacheverell,  15  SU.  Tri. 
406. 

(if)  Tabarto.  Tipper,  1  Campb.  358. 
And  if  it  appears  upon  the  proof  tiiat 

Sarts  of  the  lil)el  which  are  separated 
v  intervening  matter  are  set  forth  as 
if  they  wer^  continnous,  it  will  be  bad, 
if  the  sense  is  altered  by  the  passage 
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the  mere  alteration  of  a  single  letter,  so  long  as  it  does  not  change 
one  word  into  another,  will  not  vitiate ;  though  the  smallest  vari- 
ance, if  it  renders  the  meaning  different,  wiU  be  fatal,  (a) 
Andmoit be  fhe  libel  must  also  be  proved  to  have  been  published,  by  the 
SeenpuUished  P^Tty  accused,  in  the  county  laid  in  the  indictment.  (A)  But  if  a 
in  the  county,  man  write  a  libel  in  one  county  and  consent  to  its  publication  in 
another,  the  consent  is  sufficient  to  charge  him  in  the  latter 
coimty.  (c)  So  if  a  man  write  a  libel  in  London,  and  send  it  by 
post  addressed  to  a  person  in  Exeter,  he  is  guilty  of  a  publication 
in  Exeter.  (</)  And  where  the  defendant  wrote  a  Ubel  in  Leicester- 
shire, with  intent  to  publish  it  in  Middlesex,  and  published  it  in 
Middlesex  accordingly,  and  the  information  against  him  was  in 
Leicestershire ;  three  of  the  Judges  held  the  information  right : 
but  Bayley,  J.  doubted,  (e)  From  the  same  case  it  appears  to  have 
been  considered  that  delivering  a  libel  sealed,  in  order  that  it  may 
be  opened  and  published  by  a  third  person  in  a  distant  county,  is 
a  publication  In  the  county  in  which  it  is  so  delivered :  and  for- 
ther,  that  if  delivering  open  were  essential,  proof  that  the  defend- 
ant wrote  it  in  county  A.,  and  that  C.  delivered  it  unsealed  to  D. 
in  county  B.,  would  be  prima  facie  evidence  that  the  defendant 
delivered  it  open  to  C.  in  the  county  A.,  though  there  be  no  evi- 
dence of  C/s  having  been  in  county  A«  about  the  time ;  or  that 
application  had  been  made  to  D.  to  know  of  whom  he  received  it. 
The  information  was  in  the  county  of  Leicester,  for  writing  and 
publishing  a  libel :  and  it  was  proved  by  the  date  of  the  letter  that 
the  defendant  wrote  it  in  that  county,  and  that  Bickersteth  deli- 
vered it  to  Brooks  for  publication  in  the  county  of  Middlesex,  it 
being  then  unsealed*  Bickersteth  was  not  called  as  a  witness ; 
and  there  was  no  evidence  of  his  having  been  in  the  county  of 
Leicester,  or  how  the  libel  came  to  him.  The  jury  were  told  that 
as  Bickersteth  had  it  open,  they  might  presume  that  he  received 
it  open ;  and  that,  as  the  defendant  wrote  it  in  the  county  of 
Leicester,  it  might  be  presumed  that  he  received  it  in  that  county  ; 
and  the  jury  accordingly  found  the  defendant  guilty.  A  rule  hav- 
ing been  obtained  for  a  new  trial,  three  Judges  held  against  the 
opinion  of  Bayley,  J.,  that  this  direction  was  proper ;  and  they  also 
held  that  if  the  delivering  open  could  not  be  presumed,  a  delivery 
sealed  with  a  view  to  and  for  the  purpose  of  publication  was  a 
publication ;  and  they  thought  there  was  siifficient  ground  for  pre- 
suming some  delivery,  either  open  or  sealed,  in  the  coimty  of 
Leicester,  (tir)  It  appears  froni  this  case  that  the  dating  a  libel  at 
aparticular  place  is  evidence  of  its  having  been  written  at  that 
place,  (x)  The  post-mark  upon  a  letter  has  been  considered  as 
no  evidence  for  the  purpose  of  proving  that  the  letter  was  put  into 
the  post-office  at  the  place  mentioned  by  such  post-mark,  (y) 

omitted,    fd.  ibid.    It  is  settled  that        (r)  1«  St.  Tri.  331. 

the  whole  libel  need  not  be  set  forth        (d)  Id.  ibid.  339. 

in  the  indictment:  but  if  anj  |>art        (e)  Rex  v.  Burdett,  4  B.  &  A.  95. 

qualifies  the  rest,  it  may  be  given  in        (w)  Rex  o.  Burdett,  4  B.  &  A.  95.» 

evidence,  2  Salk.  417.  and  MS.  Bayley,  J. 

(a)  Rexo.  Beech,  I  Leach.  133.  Rex        (x)  Rex  v.  Burdett,  4  B.  &  A.  96. 
r.  Hart,  1  Leach.  146.  (y)  Rex  v,  Watson,  1  Campb.  916. 

(f>)  Case  of  the  Seven  Bishops,  19  St  Lord  Bllenborough,  C.  J.  said  the  pctU 

Tn.  364.   .  mark  might  have  been  forged. 
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But  it  appeare  to  be  the  better  opinion  that  such  post-marks,  whe- 
ther in  town  or  country,  proved  to  be  such,  are  evidence  that  the 
letters  on  which  they  exist  were  in  the  offices  to  which  the  post- 
marks belong  at  the  dates  thereby  specified.  (2)  But  a  mark  of 
double  postage  having  been  paid  on  such  letter  is  not  of  itself  suf- 
ficient evidence  that  the  letter  contained  an  enclosure,  (a)  If  a 
libellous  letter  is  sent  by  the  post,  addressed  to  a  party  at  a  place 
out  of  the  county  in  which  the  venue  is  laid  in  an  indictment  for 
the  libel,  yet,  if  it  were  first  received  by  him  within  that  county,  it 
is  a  sufficient  publication  to  support  the  indictment,  {x)  Owning 
the  signature  to  a  libel  is  no  evidence  in  what  county  it  was 
signed.  This  was  held  in  the  celebrated  case  of  the  Seven  Bishops : 
but  additional  evidence  being  afterwards  given  that  the  Bishops 
applied  to  the  lord  president  of  the  council  about  delivering  a  peti< 
tion  to  the  King,  and  that  they  were  admitted  to  the  Kutg  for  that 
purpose  in  Middlesex,  the  case  was  left  to  the  jury,  (t)  It  has 
been  held  to  be  sufficient  to  prove  a  defendant  to  have  published 
a  libel  without  proving  him  to  have  composed  it,  upon  a  count  in 
an  information  charging  him  with  having  ^^  composed,  printed,  and 
published'*  it.(y)  So  if  the  defendant  is  charged  by  a  count  in 
an  indictment  with  having  ^^  composed,  printed^  and  published"  a 
libel,  if  the  evidence  be  that  he  only  composed  and  published  it^ 
he  may  be  found  guilty  of  the  composing  and  publishing,  and  ac- 
quitted of  the  printing.  (2)  Or  he  may  be  found  guilty  of  the 
printing  only,  upon  an  indictment  for  printing  and  pubUshing,  if 
the  evidence  shews  him  to  have  assisted  in  the  printing,  and  to 
have  had  nothing  to  do  with  the  publishing.  (A) 

If  the  libel  be  in  a  foreign  language,  as  it  is  necessary  that  it 
should  be  set  forth  in  the  indictment  in  the  original  language,  and 
also  in  an  English  translation,  it  will  be  necessary  to  prove  the 
translation  to  be  correct.    Thus  upon  the  trial  of  an  information 

(z)  Hex  V   Plnroer,  Hil.  T.  1814.  the  letters  read ;  and  the  letters  them- 

MS.  Bajley,  J.,  and  Russ.  &  Ry.  264.  selves  containing  expressions  of  the 

Rex  V.  Johnson,  7  East.  63     Stark,  writer,  indicative  of  his  having  sent 

Evid.  Ft  IV.  p.  85S.,  and  Fletcher  r.  them  to  the  publisher  of  the  register 

Braddyll,  Stark.  Evid.  A  pp.  to  p.  853.  in  Middlesex  for  the  purpose  of  pub- 

(m)  Rex  V.  Flumer,  ante,  note  (s).  lication,  the  whole  was  evidence  auffi- 

Some  person  who  paid  or  received  the  cient  for  the  jury  to  find  a  publication 

postage  should  be  called.  by  the  procurement  of  Jhe  defendant 

(jr)  Rex  V.  Watson,  1  Campb.  SI 5.;  in  Middlesex. 

and  see  Rex  v,  Middletoa,  I  Str  77.  (t»  Case  of  the  Seven  Bishops,  18  St. 

Id  the  case  of  Rex  v.  Johnson.  7  East  Tri.  \SH. 

65.,  it  was  held,   where  the  publisher  (y)  Rex  v.  Hunt  and  another,  9 

of  a  public  register  received  an  anony-  Campb.  58S. 

.mous  letter,  tendering  certain  politi-  (z)  Rex  v.  Williams,  2  Campb.  646, 
cat  information  on  Irish  aflfairs,  and  Lawrence,  J.  said,  **  There  is  certainly 
requiring  to  know  to  whom  letters  **  no  proof  that  the  defendant  printed 
should  be  directed,  to  which  an  an-  *'  the  libel  in  question ;  but  he  may  be 
swer  was  returned  in  the  register,  after  **  acquitted  of  ths  printing,  and  found 
which  he  received  two  letters  in  the  ^'guilty  of  the  composing  and  pulklish« 
tame  hand-writing  directed  as  men-  *'mg.  His  delivering  the  libel  in  his 
tioned,  and  having  the  Irish  post-mark  "own  hand-writing  to  the  printer  is 
on  the  envelopes,  whi<^h  two  letters  **  abundant  evidence  of  the  latter  of- 
were  proved  to  be  in  the  hand-writing  **  fence.**  A  verdict  was  accordingly 
of  the  defendant,  the  previous  letter  found  and  recorded  of  **  Guilty,  ex- 
having  been  destroyed,  that  this  was  a  cept  as  to  printing  the  libel.** 
snfficientgroond  for  the  coorttalme  {k)  Rex  v.  Kuell»  1  Barnard.  305, 
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are  not  eyi- 
dence :  but  a 
Gazette,  the 
king's  proclft- 
mation,  and  a 
preamble  to 
an  act  of  Par- 
liament, are 
evidence  for 
certain  pur- 
poses. 


Criminal  in- 
tention of  the 
defendant. 


against  the  defendant  for  a  libel  in  the  French  language  on  Napo- 
leon Buonaparte,  after  a  witness  had  proved  the  purchase  of  some 
copies  of  the  book  from  a  certain  bookseller,  and  the  bookseller 
had  proved  that  the  defendant  was  the  publisher  and  had  employed 
him  to  dispose  of  the  copies  on  his  account,  and  that  he  had 
accounted  for  them ;  an  interpreter  was  called,  who  swore  that  he 
understood  the  French  knguage,  and  that  the  translation  was  cor- 
rect. The  interpreter  then  read  the  whole  of  thut  which  was 
charged  to  be  a  libel  in  the  original ;  and  then  the  translation  was 
read  by  the  clerk  at  Nisi  Prius.(a) 

Depositions  taken  before  a  magistrate  are  not  evidence  upon  a 
trial  for  a  libel ;  the  statute  1  and  2  P.  and  M •  <c.  13.  and  2  and  3 
ph.  and  M.  c.  10.  by  which  such  depositions  are  made  evidence, 
extending  only  to  cases  of  felony.  (A)  It  has  been  held  that  a 
Gazette  is  evidence  to  prove  an  averment  in  an  information  for  a 
Ubel,  ^'  that. divers  addresses,  &c.  had  been  presented  to  his  Ma- 
*^  jesty  by  divers  of  his  loving  subjects."  (c)  In  a  recent  case,  t/ie 
Icing's  proclamation^  reciting  that  it  had  been  represented  that 
certain  outrages  had  been  committed  in  different  parts  of  certain 
counties,  and  offering  a  reward  for  the  discovery  and  apprehen- 
f»ion  of  offenders,  was  held  to  be  admissible  evidence  to  prove  an 
introductory  averment,  in  an  information  for  a  libel,  that  divers 
acts  of  outrage  had  been  committed  in  those  parts,  {d)  And  a 
preamble  to  an  act  of  Parliament,  reciting  the  existence  of  such 
outrages,  and  making  provision  against  them,  was  also  held  to  be 
admissible  for  the  same  purpose,  (e) 

The  criminal  intention  of  the  defendant  will  be  matter  of  in- 
ference from  the  nature  of  the  publication.  In  order  to  constitute 
a  libel,  the  mind  must  be  in  fault,  and  shew  a  malicious  intention 
to  defame ;  f6r,  if  published  inadvertently,  it  will  not  be  a  libel : 
but  where  a  libellous  publication  appears,  unexplidned  by  any 
evidence,  the  jury  should  judge  from  the  overt  act;  and,  where 
the  publication  contains  a  charge  slanderous  in  its  nature,  should 
from  thence  infer  that  the  intention  was  malicious.  (/)  The  in- 
tention may  be  collected  from  the  libel,  unless  the  mode  of  publi* 
cation,  or  other  circumstances,  explain  it :  and  the  publisher  must 
be  presumed  to  intend  what  the  publication  is  likely  to  produce ; 
so  that  if  it  is  likely  to  excite  sedition,  he  must  be  presumed  to 
have  intended  that  it  should  have  that  effect,  (a)  Publishing  what 
|s  a  libel  without  excuse  is  indictable,  though  the  publisher  be  free 
from  what  in  common  parlance  is  called  malice ;  for  defaming  wU- 


,  (a)  Rex  V.  Peltier,  Selw.  N.  P.  1048. 
'    (b)  Rex  V,  Paine,  5  Mod-  163. 

(e)  Rex  o.  Holt,  5  T.  R.  436. 
.    (d)  Rex  V.  SuttoD,  4  M.  and  S.  532. 

(e)  Id,  Ibid. 

if)  By  Lord  Kenjon,  C.  J.  in  Rex 
r.  Lord  Abingdon,  1  Bsp.  2S8.  And 
.see  Rex  v.  Topham,  4  T.  R.  127.  and 
Rex  V.  Woodull,  5  Burr.  2667.  In  a 
late  case,  of  an  action  for  a  libel  con? 
tained  in  the  Statesman  newspaper, 
mhHq^eni  publications  by  the  defend- 
ant in  the  Statesman  newspaper  were 


tendered   in  evidence,  to  shew,  qttin 
^nim9  the    defendant  published  the 

garagraph  in  question.  jLord  fillen- 
orougn  said,  *'  No  doubt  tbey  would 
"  be  aidniissibie  in  the  case  of  an  in* 
**dictinent;  and  so  they  would  here 
**shew  the  intention  of  the  party,  if  it 
*'  were  at  all  equivocal;  but  if  theybe 
"  not  admitted  for  that  purpose,  thej 
"certainly  are  not  admissible  for  the 
**  purpose  of  enhancinsr  the  damages.** 
Stuart  V.  Lovei,  2  StarK.  R.93. 
(a)  Rex  .17.  Burdett,  4  B.  and  A.  95. 
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fully  without  excuse  is  in  law  malicious.  And  even  if  it  could  be 
an  excuse,  that  the  publisher  held  what  he  published  to  be  true, 
it  is  not  so  if  he  professes  to  publish  it  from  authority.  A  news- 
paper contained  this  paragraph :  '^  the  malady  under  which  his 
^^  Majesty  labours  is  of  an  alarming  nature  (meaning  insanity) :  it 
*^  is  from  authority  we  speak/'  At  the  trial  of  the  indictment  for 
this  publication,  the  jury  asked  if  a  malicious  intention  were  ne-* 
cessary  to  constitute  a  libel ;  to  which  Abbott,  C.  J.  answered, 
that  a  man  must  have  intended  to  do  what  his  act  was  calculated 
to  effect ;  and  the  jury  found  the  defendant  guilty.  Upon  a  motion 
for  a  new  trial  it  was  admitted  that  the  paragraph  was  libellous, 
but  it  was  urged  that  malice  was  essential  to  make  the  defendant 
criminal ;  that  he  believed  the  King  to  have  been  so  afflicted,  and 
that  the  answer  to  the  question  by  the  jury  was  incorrect.  But 
the  court  thought  otherwise,  as  the  defendant  must  know  if  he 
spoke  from  authority,  and  could  have  proved  it :  and  if  malice 
were  a  question  of  fact,  a  man  must  be  presumed  to  have  intended 
to  produce  the  effect  which  his  act  will  naturally  produce ;  and 
libelling  without  excuse  is  legal  malice,  {h)  In  some  cases,  how- 
ever, the  paper  or  other  matter  may  be  libellous  only  with  refer- 
ence to  circumstances  which  should  be  laid  before  the  jury  by 
evidence.  In  an  action  for  a  libel  it  appeared  that  the  plaintiff, 
an  attorney,  was  employed  by  one  Nash  to  bring  an  action  against  , 
an  executor ;  and  that  the  defendant,  who  was  employed  to  adjust 
the  executor's  accounts^  finding  that  an  action  was  about  to  be 
commenced  against  the  executor,  wrote  a  letter  to  Nash  blaming 
him  for  allowing  the  plaintiff  to  sue,  and  containing  this  passage, 
**  If  you  will  be  misled  by  an  attorney,  who  only  considers  his  own 
^^  interest,  you  will  have  to  repent  it ;  you  may  think  when  you 
**  have  once  ordered  your  attorney  to  write  to  Mr.  G.,  he  would 
"  not  do  any  more  without  your  further  orders ;  but  if  you  once 
**  set  him  about  it,  he  will  go  any  length  without  further  orders." 
And  it  was  held  that  the  question  whether  this  letter  applied  to 
the  plaintiff  individually,  or  to  the  profession  at  large,  was  pro- 
perly left  to  the  jury.  (/) 

As  the  defendant  is  not  allowed  to  prove  the  truth  of  the  libel-  Defendant't 
lous  matter  in  justification  of  his  conduct,  (g)  the  evidence  which  evidence. 
can  be  adduced  on  his  behalf  at  the  trial  will  in  general  be  con- 
fined to  a  very  narrow  compass.  There  may,  however,  be  cases  of 
a  publication  in  point  of  lawj  where  no  criminal  intention  can  be 
imputed  to  the  party ;  as  where  a  person  delivers  a  letter  without 
knowing  its  contents,  or  delivers  one  paper  instead  of  another;  (A) 
and  evidence  to  such  effect  may  be  produced.  But  it  is  not  com- 
)>etent  to  the  defendant  to  prove  that  a  paper  similar  to  that,  for 
the  publication  of  which  he  is  prosecuted,  was  published  on  a 
former  occasion  by  other  persons,  who  have  never  been  prosecuted 
for  it.  (i)     It  was  held,  in  a  case  where  the  supposed  libel  was 

(*)  Rex  r.  Harvey, «  B.  and  C.  257.  jury. 

(/)  Godson  V.  Home,  3  Moore^223.  (x")  Jfite^  p.  81 1. 

And  it  seems  that  in  this  case  if  the  (A)  By  Lord  Kenyon,  C.  .h  in  Ikzf. 

point  had    been  made 'at  the   trial,  Topham,  4  T.  K.  127,  128.    Kex  t^. 

nbether  this  was  a  confidential  from-  Nutt,  ^itz.  47.    And  seel  anlCy  p.  212» 

rouDication  or  not,  such  point  wouhd  et  sequ, 

not  Decoiariiy  have  been  left  to  the  (i)  Hex  v.  Halt/6  T.  R.  436, 
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contained  in  a  newspaper,  tliat  the  defendant  had  a  right  to  have 
read  in  evidence  any  extract  from  the  same  paper,  connected  with 
the  subject  of  the  passage  charged  as  libellous,  although  disjoined 
from  it  by  extraneous  matter,  and  printed  in  a  different  cha- 
■racter.  (k)  Though  the  defendant  cannot  have  the  assistance  of 
counsel  to  exaihine  the  witnesses,  and  reserve  to  himself  the  right 
of  addressing  the  jury ;  yet  if  he  conducts  his  defence  himself,  and 
any  point  of  law  arises  which  he  professes  himself  unable  to  argue, 
the  court  will  hear  this  argued  by  his  counsel.  (/) 

If  a  libel  imputes  to  a  man  a  triable  offence,  proof  of  the  truth 
of  such  imputation  is  inadmissible ;  for  it  would  be  trying  the  ques  - 
tion  behind  the  man's  back,  and  creating  a  prejudice  upon  it. 
Where  a  libel  imputed  murder  to  certain  soldiers,  evidence  was 
offered  of  the  truth  of  such  imputation,  and  rejected :  and  the  court 
of  King's  Bench  were  unanimous  that  such  evidence  was  rightly 
rejected ;  for  the  persons  charged  might  afterwards  come  to  be 
tried,  and  might  be  prejudiced  by  the  previous  inquiry*  (x) 

It  had  been  held  in  many  cases,  that,  on  trials  for  libels,  the 
facts  of  writing,  printing,  or  publishing,  and  the  truth  of  the 
innuendoes  inserted  in  the  proceedings,  were  the  only  matters  to 
be  submitted  to  the  consideration  of  the  jury :  but  the  justice  of 
such  doctrine  being  questioned  and  ably  arraigned,  (m)  the  statute 
32  Geo.  3.  c.  60.  was  passed,  which  enacts  ^'  that  on  every  such 
''  trial,  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict 
^  of -guilty  or  not  guilty,  upon  the  whole  matter  put  in  issue  upon 
''  such  indictment  or  information ;  and  shall  not  be  required  or 
"  directed,  by  the  court  or  Judge  before  whom  such  indictment  or 
"  information  shall  be  tried,  to  find  the  defendant  or  defendants 
^  guilty,  merely  on  the  proof  of  the  publication  by  such  defradant 
"^^'Or  defendants  of  the  paper  charged  to  be  a  libel,  and  of  the  sense 
''  ascribed  to  the  same  in  such  indictment  or  information."  (it) 
*^  But  it  provides  also,  that  the  court  or  Judge  before  whom  such 
'^  indictment  or  information  shall  be  tried,  shall,  according  to  their 
^  x>r  his  discretion,  give  their  or  his  opinion  and  directions  to  the 
''  jury,  on  the  matter  in  issue  between  the  king  and  the  defendant 
^  or  defendants,  in  like  manner  as  in  other  criminal  cases."  (o) 

It  appears  to  have  been  considered  that  the  Judge  may  tell  the 
jury  that  they  are  to  take  the  law  from  him,  unless  they  are  satis- 
fied that  he  is  wrong,  (y) 

The  judgment  in  cases  of  libel  is  in  the  discretion  of  the  court, 
as  in  most  other  cases  of  misdemeanors ;  and  usually  consists  of  , 
fine,  imprisonment,  and  the  finding  sureties  to  keep  the  peace,  {p) 


{k)  Hex  o.  Lambert  and  Perry,  8 
Campb.  S98. 

(I)  Bex  V.  White,  3  Campb.  98. 

{x)  Rei  V.  Burdett,  4  B.  and  A.  95. 

(m)  See  the  celebrated  speeches  of 
Mr.  Erskine,  in  the  case  of  the  Dean 
hf  St.  Asaph,  1  vol.  of  Ridgway's  col. 
p.  SM,  and  864. 

(ft)  S  1. 

(e)  S.  f .  By  s.  9.  it  is  provide  that 
thejiir^  may  find  a  special  verdict,  in 
thetr  docroUoa,  as  in  other  criminal 


cases.  And  section  4.  provides  that 
defendants  may  move  in  arrest  of 
judgment  as  before  the  passing  of  the 
act. 

(y)  Rez  V.  Burdett,  4  B.  and  A.  95. 

(p)  1  Hawk.P.C.  C.7S.  S.8I.  4Bac. 
Abr.  Libel  (C)  p.  459.  Rez  v.  Mid- 
dieton.  Fort.  801.  As  to  the  panish- 
ment  of  lcai»ine-makiD^  sedition  and 
blasphemy  in  Sc^tUmtf,  see  6  Geo.  4. 
c.  47. 
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In  some  cases  prior  to  the  statute  56  Geo.  3.  c.  138.  the  offender 
vas  also  sentenced  to  the  pillory. 

In  the  case  of  a  blasphemous  or  seditious  libel,  a  second  offenee  jn  cmei  of 
is  more  highly  punishable  by  60  Geo.  3.  and  1  Geo.  4.  c.  8.  s.  4.  Wasphcmoui 
i^hich  enacts,  that  if  any  person  shall  be  legally  convicted  of  hav-  ?^****'^"*n^ 
ing  composed^  printed,  or  published,  any  blasphemous  libel,  or  any  offence  U 
mich  seditious  libel  as  aforesaid  (/.  e,  by  s.  1.  a  libel  tending  to  bring  ptinishaWe  hj 
into  hatred  or  contempt  the  person  of  his  Majesty,  his  heirs  or  "*»»»*|™*?*'* 
successors,  or  the  regent,  or  the  government  and  constitution  of 
the  united  kingdom,  as  by  law  established,  or  either  house  of  Par- 
liament, or  to  excite  his  Majesty's  subjects  to  attempt  the  altera- 
lion  of  any  matter  in  church  or  state,  as  by  law  established,  other- 
wise than  by  lawful  means),  and  shall  after  being  so  convicted 
offend  a  second  time,  and  be  thereof  convicted  before  any  com- 
mission of  oyer  and  terminer,  or  gaol  delivery,  or  in  the  court  of 
King's  Bench,  such  person  may  on  such  second  conviction  be  ad- 
judged, at  the  discretion  of  the  court,  either  to  suffer  such  punish- 
ment as  may  now  by  law  be  inflicted  in  cases  of  high  misde- 
meanors, or  to  be  banished  from  the  united  kingdom  and  all  other 
parts  of  his  Majesty's  dominions  for  such  term  of  years  as  the- 
court  in  which  such  conviction  shall  take  place  shall  order.    And 
the  fifth  section  further  enacts,  that  in  cas^  any  person,  so  sen- 
tenced to  be  banished,  shall  not  depart  from  the  united  kingdom 
within  thirty  days  after  the  pronouncing  such  sentence,  for  the 
purpose  of  going  into  such  banishment,  his  Majesty  may  convey 
such  person  to  such  parts  out  of  the  dominions  as  his  Majesty, 
with  the  advice  of  his  privy  council,  shall  direct. 

The  sixth  section  of  the  statute  enacts,  that  if  any  offender,  who  ^'*1"  ^ 
shall  be  so  ordered  by  any  such  court  to  be  banished,  shall,  after  J^^^anished, 
the  end  of  forty  days  from  the  time  such  sentence  and  order  has  and  being  at  ' 
been  pronounced,  be  at  large,  within  any  part  of  the  united  king-  ^^^  *J^*'  *•*• 
dom,  or  any  other  part  of  his  Majesty's  dominions,  without  some  dayiVi^iiir 
lawful  cause,  beiore  the  expiration  of  the  term  for  which  such  his  Majeity's 
offender  shall  have  been  so  ordered  to  be  banished,.. "  every  such  ^®™'?!j*^ 
'^  offender  being  so  at  large  as  aforesaid^  being  thereof  lawfully  ^rted.       ** 
^^  convicted,  shall  be  transported  to  such  place  as  shall  be  ap- 
*^  pointed  by  his  Majesty  for  any  term  not  exceeding  fourteen 
**  years."    And  such  offender  may  be  tried  either  before  any  jus- 
tices of  assize,  oyer  and  terminer,  great  sessions  or  gaol  delivery, 
for  the  county,  &c.  wiiere  such  offender  shall  be  apprehended,  or 
where  he  was  sentenced  to  banishment :  and  the  clerk  of  assize, 
&c.  is  required  to  give  a  certificate  containing  the  effect  and  sub- 
stance only  (omittuig  the  formal  part)  of  every  indictment  and 
conviction  of  such  offender,  and  of  the  order  for  banishment,  to 
the  justices  of  assize,,  &c.  where  such  offender  shall  be  indicted, 
and  such  certificate  is  to  be  sufficient  proof  of  the  conviction  and 
ordec  for  banishment  of  such  offender^ 

A  similar  provision  is  also  made  as  to  a  certificate  of  every  in-  Certificate  of 
dictment  and  conviction  of  any  offender  convicted  of  having  com-  [t^to^" 
posed,  &c.  any  blasphemous  or  seditious  libel,  which  is  to  be  given  eridence. 
by  the  officer  having  the  custody  of  the  records,  upon  the  request 
of  the  prosecutor  on  his  Majesty's  behalf,  to  the  justices  of  assize^ 
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&c.  where  such  offender  shall  be  indicted  for  any  second  offence, 
and  is  to  be  sufficient  proof  of  the  conviction  of  such  offender,  (a) 
By  this  statute,  in  all  cases  in  which  any  verdict  or  judgment 
«by  default  shall  be  had  against  any  person  for  publishing  any 
blasphemous  or  seditious  libel,  the  Judge  or  court  may  make  an 
order  for  the  seizure  and  carrying  away  and  detaining  all  copies  of 
the  libel  in  the  possession  of  the  party,  or  of  aiiy  other  person 
named  in  the  order  for  his  use.  {b) 
Affidavits  in  If  a  libel  imputes  to  a  man  a  triable  offence,  affidavits  of  its 

initijration  of  truth  Cannot  be  given  in  evidence  in  mitigation  of  punishment, 
pums  meD  .  g^^^  .j  ^  j.|^^|  imports  to  be  founded  on  certain  newspaper  reports, 
affidavits  of  the  existence  of  such  newspaper  reports  are  admissible : 
and  in  such  case  affidavits  of  the  falsehood  of  such  reports  cannot 
be  received  in  aggravation.  A  libel  imported  to  be  founded  on  cer- 
tain newspaper  reports,  and  upon  the  foundation  of  those  reports 
charged  certain  troops  with  acts  of  murder :  after  Conviction  the 
defendant  offered  affidavits  that  the  newspapers  did  contain  those 
reports,  and  also  other  affidavits  that  the  facts  were  true.  The 
former  affidavits  were  received,  because  they  explained  the  situa- 
tion in  which  the  defendant  stood  at  the  time  he  wrote  the  libel, 
and  shewed  the  impression  under  which  he  wrote  :  but  the  latter 
were  rejected,  because  the  receiving  them  might  deprive  of  a  fair 
trial  persons  who  might  afterwards  be  tried  for  the  murders ;  and 
if  murders  were  committed,  the  proper  course  was  to  prosecute 
and  bring  to  a  fair  trial,  not  to  libel  and  create  an  unfair  preju* 
dice.(y) 

(a)  S.  7.  By  s.  10.  the  punishment  of  persons 

{b)  See  s.  I ,  S.  and  also  s,  3.  us  to  convicted  of  libel  in  Scotland  in  not  to 

Scotland,    S.  8  and  9.  provide  for  the  be  altered. 

limitation  of  actions  brought  for  any  (q)  Rex  v.  Burdett,  4  B.  and  A.  314. 

thing  done  in  the  execution  of  the  act. 
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or  aiOTS,  ROUTS,  ano  unlawfui.  assbmblibs. 

The  distinction  between  these  offences  appears  to  be,  that  a  riot 
is  a  tumultuous  meeting  of  persons  upon  some  purpose  which  they 
€ictually  execute  with  violence ;  a  rout  is  a  similar  meeting  upon  a 
purpose  which,  if  executed,  would  make  them  rioters,  and  which 
they  actually  make  a  motion  to  execute;  and  an  unlawful  assembly 
is  a  mere  assembly  of  persons  upon  a  purpose  which,  if  executed, 
would  make  them  rioters,  but  which  they  do  not  execute,  nor  make 
any  motion  to  execute,  (o)  These  offences  may  be  treated  of  more 
at  large  in  the  order  in  which  they  have  been  mentioned. 

I.  A  riot  is  described  to  be  a  tumultuous  disturbance  of  the  Of  a  riot, 
peace  by  three  persons  or  more,  assembling  together  of  their  own 
authority,  with  an  intent  mutually  to  assist  one  another  against 
any  who  shall  oppose  them  in  the  execution  of  some  enterprize  of 
a  private  nature,  and  afterwards  actually  executing  the  same,  in  a 
violent  and  turbulent  manner,  to  the  terror  of  the  people,  whether 
the  act  intended  were  of  itself  lawful  or  unlawful,  {h) 

In  some  cases,  in  which  the  law  authorizes  force,  it  is  not  only  Where  the 
lawful,  but  also  commendable,  to  make  use  of  it ;  as  for  a  sheriff  J.*^  authonxci 
or  constable,  or  perhaps  even  for  a  private  person,  to  assemble  a  sombiiog  will 
competent  number  of  people  in  order  with  force  to  suppress  rebels,  not  be  riotous.  • 
or  enemies,  or  rioters  3  and  afterwards  with  such  force  actually  to 
suppress  them ;  or  for  a  justice  of  peace,  who  has  a  jast  cause  to 

(ff)  1  Hawk.  P.  C.  c.  65.  s.  1,8,  9.  woold  probably  be  deemed  most  cor^ 

S  Inst.  176.     4Blac.  Com.  146.  rect  at  the  present  time.     It  should  be 

{b)  1  Hawk.  P.  C.  c.  63.  s.  1.    Three  observed,  however,  that  riot  has  l>een 

^^•oiM  orm^re  is  the  correct  desc  rip*  described  diflforentU  by  hij^h  autho- 

tion  of  the  number  of  persons  neces-  rity.   In  Regin.  v.  Soley  and  others,  1 1 

sary  to  constitute  a  riotous  meeting  1  Mod.  1  )6.  Hoit,C.  J.said,**Thebook!l 

but  it  should    be  observed,  that  in  **  are  obscure  in  the  definition  of  riots. 

Hawkins  (C.  65.  s.  S,  5,  7.)  the  words  **1  tike  it,  it  is  not  necessary  to  say 

**  more  than  three  persouH'*  are  three  **  they  assembled  for  that  purpose,  but 

times  over  inserted  instead  of  **  three  ^*  there  must  he  an  unlawful  iissembly ; 

** persons  or  more  ;**  which  in  5  Bnrn.  **and  as  to  wh.it  act  will  m»ke  a  riot, 

Just.  Afof,  S.  1.  is  remarked  as  an  in-  **  or  treHpass,  such  an  act  as  will  mako 

ilance  that,  in  a^^artety  of  matter,  it  "a  trespass  will  make  a  riot.     If  a 

is  impossible  for  the  mind  of  man  to  *'  number  of  men  assemble  with  arms, 

be  always  equally  attentive.    The  de-  **  in  terrorem  popuii.  though  no  act  i$ 

scriptioQ  of  riot  slated  in  the  text,  and  ^*  dane^  it  is  a  riot.    If  three  come  out 

taken  from  the  work  of  Mr^  Serjeant  *^  of  an  ale-house,  and  go  armed,  it  i* 

Hawkins  is  submitted  as  that  which  «*  a  riot/* 
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fear  a  violent  resistance,  to  raise  the  posse j  in  order  to  remove  a 
force  in  making  an  entry  into,  or  detaining  of,  lands.  Also  it 
seems  to  be  the  duty  of  a  sheriff,  or  other  minister  of  justice,  hav<-> 
ing  the  execution  of  the  king's  writs,  and  being  resisted  in  endea- 
vouring to  execute  them,  to  raise  such  a  power  as  inay  effectually 
enable  them  to  overpower  any  such  resistance ;  yet  it  is  said  not 
to  be  lawful  for  them  to  raise  a  force  for  the  execution  of  a  civil 
process,  unless  they  find  a  resistance ;  and  it  is  certain  that  they 
are  highly  punishable  for  using  any  needless  outrage  or  violence,  (c) 
How  far  the  It  seems  to  be  agreed,  that  the  injury  or  grievance  complained 
object  mnrt  be  ^f^  ^nd  intended  to  be  revenged  or  remedied  by  a  riotous  assembly, 
priTa  must  relate  to  some  private  quarrel  only ;  as  the  inclosing  of 
lands  in  which  the  inhabitants  of  a  town  claim  a  right  of  common, 
or  gaining  the  possession  of  tenements  the  title  whereof  is  in  dis-- 
pute,  or  such  like  matters  relating  to  the  interests  or  disputes  of 
particular  persons,  in  no  way  concerning  the  public.  For  the  pro- 
ceedings of  a  riotous  assembly  on  a  public  or  generial  account,  aa 
to  ^dress  grievances,  pull  down  all  inclosures,  or  to  reform  reli- 
gion, and  also  resisting  the  king's  forces,  if  sent  to  keep  the  peace, 
may  amount  to  overt  acts  of  high  treason  by  levying  war  against 
the  king.  (</) 

It  seems  to  be  clearly  agreed,  that  in  every  riot  there  must  be 
some  such  circumstances  either  of  actual  force  or  violence,  or  at 
least  of' an  apparent  tendency  thereto,  as  are  naturally  apt  to 
'  strike  a  terror  into  the  people;  as  the  shew  of  armour,  threatening^ 
speeches,  or  turbulent  gestures ;  for  every  such  ofience  must  be 
laid  to  be  done  ifi  terrorem  populi.  (e)  But  it  is  not  necessary,  in 
order  to  constitute  this  crime,  that  personal  violence  should  have 
been  committed.  (/) 

Upon  these  principles,  assemblies  at  wakes,  or  other  festival 
times,  or  meetings  for  the  exercise  of  common  sports  or  diversions, 
as  bull-baiting,  wrestling,  and  such  like,  are  not  riotous,  {g)  And 
upon  the  same  ground  idso  it  seems  to  follow  that  it  is  possible  for 
three  persons  or  more  to  assemble  together  with  an  intention  to 
execute  a  wrongful  act,  and  also  actually  to  perform  their  intended 
enterprize,  without  being  rioters  ;  as  if  a  man  assemble  a  number 
of  persons  to  carry  away  a  piece  of  timber  or  other  thing  to  which 
he  claims  a  right,  and  which  cannot  be  carried  away  without  a 
number  of  persons,  this  will  not  of  itself  be  a  riot,  if  the  number  of 


As  to  the 
degree  of 
violence  or 
terror. 


(e)  1  Hawk.  P.  C.  c.  65.  s.  2.  19 
Vin.  Abr.  Rioti,  ^c.  (A)  4. 

(<0  4  Blac.  Com.  147.  1  Hawk.  P. 
C  c.  66.  9.  6. 

(e)  1  Hawk.  P.  C.  c.  65.  a.  5. 

(/)  Per  MauHfield,  C.  J.  in  Cliffbril 
r.  BraodoD,  2  Cainpb.  S69. 

(g)  1  Hawk.  P.  C.  c.  65.  a.  5.  Bat 
see  ID  8  Chit.  Criiii.  L.  494.  au  indict* 
roent  said  to  have  been  drawn  in  the 
year  1797,  by  a  very  eminent  pleader 
for  the  purpose  of  suppressing  an  an- 
cient custom  of  kicking  about  foot^ 
balls  on  a  Shrove  Tuesday,  al  Kingston- 
upon-Thames.  The  first  count  is  for 
riotously  kicking  about  a  football  in 


the  town  of  Kingston;  and  the  second, 
for  a  common  nuisance  in  kicking 
about  a  foot-ball  in  the  said  town. 
And  in  Sir  Anthony  Ashley's  casr*  1 
Roll.  R.  109.  Coke,  C.  J.  said,  that 
the  iiage'piapen  might  he  indicted 
for  a  riot  and  unlavrfiu  assembly  t  an4 
sec  Dalt  Just.  c.  136.  (citing  Roll.  R.) 
that  if  such  players  by  their  shews  oc- 
casion an  extraordinary  and  onnsaal 
concourse  of  people  to  see  them  act 
their  tricks,  this  is  an  unlawful  assem- 
bly and  riot,  for  which  they  may  be 
indicted  and  fined.   1 9  Vin.  Abr.  RioU^ 

$c.  (A;  8. 
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persons  are  not  more  than  are  necessary  for  the  purpose ;  and  if 
there  are  no  threatening  words  used,  nor  any  other  disturbance  of 
the  peace )  even  though  another  man  has  better  right  to  the  thing 
carried  away,  and  the  act  therefore  is  wrong  and  unlawful.  (A) 
Much  more  may  any  person,  in  a  peaceable  manner,  assemble  a  fit 
number  of  persons  to  do  any  lawful  thing;  as  to  remove  any 
common  nuisance,  or  any  nuisance  to  his  own  house  or  land.  And 
he  may  do  this  before  any  prejudice  is  received  from  the  nuisance, 
and  may  also  enter  into  another  man's  ground  for  the  purpose. 
Thus  where,  a  man  having  erected  a  wear  across  a  common  navi- 
gable river,  divers  persons  assembled  with  spades  and  other  instru« 
ments  necessary  for  removing  it,  and  dug  a  trench  in  the  laud  of 
the  man  who  made  the  wear  in  order  to  turn  the  wt^ter  and  the 
better  to  remove  it,  and  thus  removed  the  nuisance^  it  was  holden 
not  to  be  a  forcible  entry  nor  a  riot,  (t) 

But  if  there  be  violence  and  tumult,  it  has  been  generally  The  legality  or^ 
holden  not  to  make  any  difference  whether  the  act  intended  to  be  ll!*^7  ^  ^ 
done  by  the  persons  assembled  be  of  itself  lawful  or  unlawful;  e/tobe°d<me* 
from  whence  it  follows  that  if  three  or  more  persons  assist  a  man  pot  material 
to  make  a  forcible  entry  into  lands  to  which  one  of  them  has  a  '( ^^^^  ^  . 
good  right  of  entry;  or  if  the  like  number^  in  a  violent  and  tumul-  tumult, 
tuous  manner,  join  together  in  removing  a  nuisance  or  other  thing, 
which  may  be  lawfully  done  in  a  peaceable  manner,  they  are  as 
properly  rioters  as  if  the  act  intended  to  be  done  by  them  were 
ever  so  unlawful,  (k)     And  if  in  removing  a  nuisance  the  persons 
assembled  use  any  threatening  words,  (such  as,  they  will  do  it 
though  they  die  for  it,  or  the  like,)  or  in  any  other  way  behave  in 
apparent  disturbance  of  the  peace,  it  seems  to  be  a  riot.  (/) 

But  the  violence  and  tumult  must  in   some  degree  be  pre-  How  far  the 
meditated.     For  if  a  number  of  persons,  being  met  together  at  a  violeuce  aad 
fair,  market,  or  any  other  lawful  or  innocent  occasion,  happen  on  JJJ'^reaiedyL-' 
a  sudden  quarrel  to  fall  together  by  the  ears,  it  seems  to  be  agreed  uted. 
that  they  are  not  guilty  of  a  riot,  but  only  of  a  sudden  affray,  of 
which  none  are  guilty  but  those  who  actually  engage  in  it,  because 
the  design  of  their  meeting  was  innocent  and  lawful,  and  the  sub- 
sequent breach  of  the  peace  happened  unexpectedly,  without  any 
previous  intention,  (m)   .  But  if  there  be  any  predetermined  pur- 
pose of  acting  with  violence  and  tumult,   the   conduct  of  the 
parties  may  be  deemed  riotous.    As  where  it  was  held  that  al- 
though the  audience  in  a  public  theatre  have  a  right  to  express 

(Jk)  1  Hawk.  P.  C.  c.  66.  s.  5.  Re|;.  v.  be  guilty  of  a  riot. 

Soley,  11  Mod.  117.    Dalt.  c.  137.   6  (0  Dalt  c.  137.    6  Burn.  Just,  ifib/. 

Bam.  JnsL  Rioi^  s.  1.  s.  1.  where  it  is  said,  that  if  there  it 

(i)  Dalf.  c.  137.  5  Burn.  Atof,  s.  1.  cause  to  remove  any  such  nuisance* 

(/;)  1  Hawk.  P.  C.  c.  65.  s.  7.    The  or  to  do  any  like  act,  it  is  safest  not 

law  will  n'ot  suffer  persons  to  seek  to  assemble  any  multitude  of  people, 

redress  of  their  private  grievances  by  but  only  to  send  one  or  two  persons^ 

such  dangerous  disturbances  of  the  or  if  a  greater  number,  yet  no  more 

public  peace;  hut  the  justice  of  the  than  are  needful,  and  only  with  meet 

«|ttarrel  in  which  such  an    assembly  tools^  in  order  to  remove  it|  and  that 

may  have  been  engaged  will  be  con-  such  persons  tend  their  business  only, 

sidered  as  a  great  mitigation  of  the  without  diKturbance  of  the  peace,  or 

offeacA.    An<l  Per  Cmr.  in   \'i  Mod.  threatening  sneeches. 

64S.  Anon.,  if  one  goes  to  asssrt  hif  (m)  1  llawk.  P.  C.  c.  65.  s.  3. 
right  with  force  and  vioknce,  he  may 
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the  feelings  excited  at  the  moment  by  the  performance,  and  iff 
this  manner  to  applaud  or  to  hiss  any  piece  which  is  repre- 
sented, or  any  performer  who  exhibits  himself  on  the  (Stage ;  yet 
if  a  number  of  persons,  having  come  to  the  theatre  with  a  pre- 
determined purpose  of  interrupting  the  performance,  for  this 
purpose  make  a  great  noise  and  disturbance,  so  as  to  render  the 
actors  entirely  inaudible,  though  without  offering  personal  violence 
to  any  individual,  or  doing  any  injury  to  the  house,  they  are  guilty 
of  a  riot,  (fi) 
Though  the  Even  though  the  parties  may  have  assembled  for  an  innocent 

Wed*^'  tb*^™"  P^^P^s^  ^^  ^^^  ^^^^  instance,  yet  if  they  afterwards,  upon  a  di»- 
first  iDstance  P^^  happening  to  arise  amongst  them,  form  themselves  inta 
for  an  inno-  parties,  with  promises  of  mutual  assistance,  and  then  make  an 
^^°'P^^P^^»  affray,  it  is  said  that  they  are  guilty  of  a  riot,  because  upon  their 
terwards  be  Confederating  together  with  an  intention  to  break  the  peace,  they 
guilty  of  a  may  as  properly  be  said  to  be  assembled  together  for  that  pur- 
"*'^*  pose  from  the  time  of  such  confederacy,  as  if  their  first  coming' 

had  been  on  such  ^  design ;  and  it  seems  to  be  clear  that  if,  in  an 
assembly  of  persons  met  together  on  any  lawful  occasion  what- 
soever, a  sudden  proposal  should  be  started  of  going  together  in  it 
body  to  pull  down  a  house,  or  inclosure,  or  to  do  any  other  act 
of  violence,  to  the  disturbance  of  the  public  peace,  and  such  mo- 
tion be  agreed  to,  and  executed  accordingly,  the  persons  con- 
cerned cannot  but  be  rioters;  because  their  associating  them- 
selves together,  for  such  a  new  purpose,  is  in  no  way  extenuated 
by  their  having  met  at  first  upon  another,  (o) 
Any  person  If  any  person,  seeing  others  actually  engaged  in  a  riot,  join» 

a^oUs  r'  ^^  himself  to  them  and  assists  them  therein,  he  is  as  much  a  rioter  as 
rioter;  aU  are  H  ^^  had  at  first  assembled  with  them  for  the  same  purpose,  inas- 
principals.  much  as  he  has  no  pretence  that  he  came  innocently  into  the 
company,  but  appears  to  have  joined  himself  to  them  with  an 
intention  of  seconding  them  in  the  execution  of  their  unlawfiil 
enterprize :  and  it  would  be  endless,  as  well  as  superfluous,  to 
examine  whether  every  particular  person  engaged  in  a  riot  were 
in  truth  one  of  the  first  assembly,  or  actually  had  a  previoufi 
knowledge  of  the  design,  {p)  And  the  law  is  that  if  any  person 
encourages,  or  promotes,  or  takes  part  in  riots,  whether  by  words^ 
signs,  or  gestures,  or  by  wearing  the  badge  or  ensign  of  the 
rioters,  he  is  himself  to  be  considered  a  rioter;  for  in  this  case  all 
are  principals,  (q)  It  has  been  ruled,  however,  that  if  three  or 
more,  being  lawfully  assembled,  quarrel,  and  the  party  fall  on  one 
of  their  own  company,  this  is  no  riot;  but  that  if  it  be  on  a 
stranger,  the  very  moment  the  quarrel  begins,  they  begin  to  be  an 
unlawful  assembly,  and  their  concurrence  is  evidence  of  an  evil 
intention  in  them  that  concur,  so  that  it  is  a  riot  in  them  that  act, 
and  in  no  more,  (r)  TTie  inciting  persons  to  assemble  in  a  riotous 
manner  appears  also  to  have  been  considered  as  an  indictable 
offence,  (s) 

(n)  Clifford  V,  Brandon,  8  Caropb.  v.  Royce,  4  Burr.  S07S.  and  the  se- 

368.  cond  and  third  resolations  in  the  Sis* 

(o)  I  Hawk.  P.  C.  c.  65.  s.  3.  singhurst  house  cAse,  I  Hale  463. 

(p)  Id.  ibid.  (r)  19  Vio.   Ab.  liioit,  ^<r.  (A)   15. 

iq)  By  Mansfield,  C.  J.  in  Clifford  v.  Reg.  «.  Ellis,  2  Salk.  595. 

Brandon,  t  tainpb.  370.   And  sec  Rex  (*)  Sec  a  precedent,  Cro.  Circ.  Contp. 
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Concerning  some  acts  done  in  a  tumultuous  and  riotous  manner^  statutes, 
especial  provision  is  made  by  particular  statutes. 

By  the  1  Geo.  L  st.  2.  c.  5.  s.  4.  "  if  any  persons  unlawfully,  l  G.  i.  at. 2. 

riotously,  and  tumultuously^  assembled  together,  to  the  dis-  ^iQi^npuQ' 

turbance  of  the  public  peace,  shall  unlawfully  and  with  force  iog  down,  &c. 

demolish  or  pull  down,  or  begin  to  demolish  or  pull  down,  any  c^iurohes, 
*^  church  or  chapel,  or  any  building  for  religious  worship,  cer-  ^n{hyof  ^' 
**  tified  and  registered  (according  to  the  1  W.  &  M.  sess.  1.  c.  18.)  felony  with* 
*^  or  any  dwelling-house,  bam,  stable,  or  other  outhouse,  that  °^'  c*«rgy- 
^^  then  every  such  demolishing,  or  pulling  down,  or  beginning  to 

demolish,  or  pull  down,  shall  be  adjudged  felony  without  benefit 

of  clergy,  and  the  offenders  therein  shall  be  adjudged  felons, 
^^  and  shall  suffer  death,  as  in  case  of  felony,  without  benefit  of 
*^  clergy."  (/)  Principals  in  the  second  degree  are  within  this 
statute:  and  where  a  jury  found  by  a  special  verdict  that  the  de- 
fendant was  present  at  a  riot,  and  encouraged  and  abetted  the 
rioters  in  beginning  to  demolish  and  pull  down  a  dwelling  house, 
by  shouting  and  using  expressions  to  incite  them^  it  was  held 
that  he  was  a  principal  in  the  second  degree,  and  as  such  ousted 
of  his  clergy,  though  he  did  no  act  himself,  (u)  By  the  eighth 
section  of  this  statute  no  person  is  to  be  prosecuted,  by  virtue 
of  the  act,  for  any  offence  committed  contrary  to  it,  unless  the 
prosecution  be  conmienced  within  twelve  months  after  the  offence 
committed. 

The  9  Geo.  3.  c.  29.  s.  1.  reciting  the  fourth  section  of  the  9G.  3.c.29. 
1  Geo.  1.  St.  2.  c.  5.  and  that  doubts  had  arisen  whether  it  ex-  ■•  *  •  R»o*«" 
tended  to  the  pulling  down  and   demolishing  of  mills,  enacts,  &c.mfi]s^^°' 
^^  that  if  any  person  or  persons  unlawfully,  riotously,  and  tumul-  guilty  or  fe- 
*^  tuously^  assembled  together,  to  the  disturbance  of  the  public  ^V^^  without 

peace,  shall  unlawfully  and  with  force  demolish  or  pull  down,  ^  *^'^' 

or  begin  to  demolish  or  pull  down,  any  wind-saw  mill,  or  other 
**  wind-mill,  or  any  water-mill,  or  other  mill,  which  shall  have 
*^  been  or  shall  be  erected,  or  any  of  the  works  thereto  re- 
^<  spectively  belonging;  that  then  every  such  demolishing .  or 
'^  pulling  down,  or  beginning  to  demolish  or  pull  down,  shall  be 
^*  adjudged  felony  without  benefit  of  clergy,  and  the  offenders 
*'  therein  shall  be  adjudged  felons,  and  shall  suffer  death  as  in 
"  case  of  felony,  without  benefit  of  clergy."  The  fourth  section 
provides,  tliat  no  person  shall  be  prosecuted  by  virtue  of  the  act 

480.  (8th  ed.)  the  Ist  count  of  ivhich  roages  in  Scotland,    Most  of  the  cases 

is  for  ineiiing  persops  to  assemble,  upon  this  subject  are  collected  in  8 

and  that  in  consequence  of  such  in-  Saund.  377  a.  et  wq.    Further  provi- 

citement  they  did  so;  and  the  second  sions  also  were  made  as  to  particular 

count  states  the  inciting,  and  omits  kinds  of  property,  as  mills,  engines,' 

the  assembling  in  consequence  of  it.  &c.  by  41  O.  S.  c.  84.  58  G.  3.  c.  ISO. 

See  a  similar  precedent   in  8  Chit.  s.8.  56  6.  3.  c.  185.  and  generally  by 

Crim.  L.  506.  and  the  principles  stated,  57  G.  3.  c.  19.  s.  38.    And  a  recent 

tfiilr,  p.  44,  el  iequ.  statute  proTides  a  shorter  and  more 

(I)  The  sixth  section  of  this  statute  summary  mode  of  proceeding  than  an 

makes  provision  for  recovery  of  da-  action  in  caMS  where  the  damage  al<« 

ma^  done  to  any  church,  &c.  by  leged  to  have  been  sustained  does  not 

action  against  the  inhabitants  of  the  exceed  SO/.  See  3  G.  4.  c.  33.;  and  see 

knndred,  or  in  some  cases  against  the  as  to  Ireland^  4  G.  4.  c.  73. 

inhabitants  of  a  city;  and  section  11.  (tt)  Rex  v.   Boyce,  4  Burr.  2073. 

provides  fur  the  recovery  of  such  da^  And  see  anle^  88,  el  teq, 
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33G.3.  C.67. 
8.  1.    Seamen, 
&c.  riotously 
assembled  who 
shall  forcibly 
prevent  the 
loading,  &c. 
of  any  vcsscb, 
&c.  tobe 
committed  to 
prison. 


52  6.3.  c.  130. 
Rioters  pull- 
ing down,  &c. 
buildings, 
engines,  &c. 
used  in  trades 
or  manufacto- 
ries, guilty  of 
felony  with- 
out Clergy. 
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for  any  offence  committed  contrary  to  rt,  unless  Buch  prosecution 
be  commenced  within  eighteen  months  after  the  offence  com-' 
mitted.  {a) 

The  33  Geo.  3.  c.  67.  s.  L  reciting  that  seamen,  keelmen,  &c^ 
had  of  late  assembled  themselves  in  great  numbers,  and  had  com^ 
mitted  many  acts  of  violence;  and  that  such  practices,  if  con- 
tinued, might  occasion  great  loss  and  damage  to  individuals,  and 
injure  the  trade  and  navigation  of  the  kingdom,  enacts,  ''  that  if 
"  any  seamen,  keelmen,  casters,  ship-carpenters,  or  other  per- 
"  sons,  riotously  assembled  together  to  the  number  of  three  or 
'*  more,  shall  unlawfully  and  with  force  prevent,  hinder,  or  ob- 
'^  struct,  the  loading  or  unloading,  or  the  sailing  or  navigating,  of 
"  any  ship,  keel,  or  other  vessel,  or  shall  unlawfully  and  with 
*^  force  board  any  ship,  keel,  or  other  vessel,  with  intent  to 
"  prevent,  hinder,  or  obstruct,  the  loading  or  unloading,  or  the 
*^  sailing  or  navigating  of  such  ship,  keel,  or  other  vessel,  every 
"  seaman,  keelman,  caster,  ship-carpenter,  and  other  person,  *" 
(being  la^vfuUy  convicted  of  any  of  the  offences  aforesaid  upon 
any  indictment  found  in  any  court  of  oyer  and  terminer,  or 
general  or  quarter  sessions  of  the  peace  for  the  county,  division^ 
district,  &c.  wherein  the  offence  was  committed)  shall  be  com- 
mitted either  to  the  common  gaol  or  to  the  house  of  correction 
for  the  same  county,  &c.  there  to  continue  and  to  be  kept  to  hard 
labour  for  any  term  not  exceeding  twelve  calendar  months,  nor 
less  than  six  calendar  months.  The  fourth  section  provides,  that 
the  act  shall  not  extend  to  any  act,  deed,  &c.  done  in  the  servicer 
or  by  the  authority  of  his  Majesty.  The  seventh  section  enacts, 
that  offences  conimitted  on  the  high  seas  shall  be  triable  in  any 
session  of  oyer  and  terminer,  &c.  for  the  trial  of  offences  com- 
mitted on  the  high  seas  within  the  jurisdiction  of  the  Admiralty^ 
And  by  the  eighth  section  it  is  provided,  that  no  person  shall  be 
prosecuted  by  virtue  of  the  act  for  any  of  the  offences  therein 
mentioned,  unless  such  prosecution  be  commenced  within  twelve 
calendar  months  after  the  offence  committed,  {w) 

The  52  Geo.  3.  c.  130.,  reciting  the  1  Geo.  1.  st.  2,  c.  5;,  and 
the  9  Geo.  3.  c.  29.  and  several  other  acts,  and  stating  that  it  was 
expedient  and  necessary  that  more  effectual  provisions  should'  be 
made  for  the  protection  of  property  not  within  the  provisions  of 
the  said  acts,  makes  the  burning  certain  buildings,  &c.  used  for 
manufactories  a  capital  offence ;  and  then  enacts, — ^'That  if  any 
"  person  or  persons  unlawfully,  riotously,  and  tumultuouBFv5  as- 
'*  sembled  together  in  disturbance  of  the  public  peace,  s&ajl  un- 
lawfully and  with  force  demolish  or  pull  down,  or  besin  to  de^ 
molish  or  pull  down,  any  erection  and  building,  or  engine,  which 
*^  shall  be  used  or  employed  in  the  carrying  on  or  conducting  of 
*'  any  trade  or  manufactory,  or  any  branch  or  department  of  any 
^*  trade  or  manufactory  of  goods,  wares,  or  merchandize,  of  any 
**  kind  or  description  whatsoever,  or  in  which  any  goods,  waren, 
or  merchandize,  shall  be  warehoused  or  deposited ;  that  then^ 
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(a)  As  to  the  inderonifioittOD  of  per-  c.  3S. 

sons  injured  by  Kuch  destruction  of  (w)  This  statute  waig  at  first  onljr 

mills,&c.s!'c41  G..S.  c.S4.;and  where  l<»mporarv,  bitt  was  made  perpetual- 

the  damages  arc  uudir  3(V.  the  3  G.  4.  by  41  Geo.  3.  c  19. 
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^^  every  such  demolishing  or  pulling  down,  or  be^ning  to  demo* 
^'  lish  or  pull  down,  shall  be  adjudged  felony,  without  benefit  of 
^'  clergy,  and  the  offenders  therein  shall  be  adjudged  felons,  and 
^^  shall  suffer  death  as  in  cases  of  felony,    without  benefit  of 

**  clergy."  (*) 

The  &6  Geo.  3.  c.  125.  reciting  the  1  Geo.  1.  st.  1.  c.  5.,  the  56  6.3.  c.i25. 
9  Geo.  3.  c.  29.,  and  the  52  Geo.  3.  c.  130.,  and  that  it  was  expe-  'Jij^'^^'^^J^ 
dient  and  necessary  that  more  effectual  pronsions  should  be  made  &c.  engines"' 
for  the  protection  of  property  not  within  the  provisions  of  those  bndgea,  build- 
acts,  enacts, — "  That  if  any  person  or  persons  unlawfully,  riot-  J^'-n*  ^^col- 
^^  ously,  and  tumultuously  assembled  together  in  disturbance  of  lienesf  mines^ 
^'  the  public  peace,  shall  unlawfully  and  with  force  demolish,  pull  &c*  eruiity  of 
**  down,  destroy  or  damage,  or  begin  to  demolish,  pull  down,  de-  jijl^  without 
**  stroy  or  damage,  any  fire  engine,  or^ther  engine,  erected,  or  to     ^' 
^*  be  erected,  for  making,  sinking,  or  working  collieries,   coal- 
^'  mines,  or  other  mines,  or  any  bridge,  waggon-way,  or  trunk, 
^^  erected  or  made,  or  to  be  erected  or  made,  for  conveying  coals 
^'  or  other  minerals  from  any  colliery,  coal-mine,  or  other  mine^ 
^'  to  any  place,  or  for  shipping  the  same,  or  any  staith  or  other 
*^  erection  or  building  for  depositing  coals  or  other  minerals,  or 
^*  tised  in  the  management  or  conducting  of  the  business  of  any 
^'  such  colliery,  coal-mine,  or  other  mine,  whether  the  tfame  en- 
^^  gines,   bridges,  waggon-ways,  trunks,   staiths,  erections,  and 
^^  other  buildings  or  works,  shall  be  respectively  completed  and 
^^  finished,  or  only  begun  to  be  set  up,  made  and  erected,  that  then 
'^  every  such  demolishing,  pulling  down,  destroying  and  damage 
^'  ing,  or  beginning  to  demolish,  pull  down,  destroy  and  damage, 
'^  shall  be  adjudged  felony,  without  benefit  of  clergy ;  and  the 
^  offenders  therein  shall  be  adjudged  felons,  and  shall  suffer  death 
*'  as  in  case  of  felony,  without  benefit  of  clergy."  (y) 

Women  are  punishable  as  rioters :  but  infants  under  the  age  of 
discretion  are  not.  (2) 

II.  Bv  some  books  the  notion  of  a  rout  is  confined  to  such  Of  a  root, 
assemblies  only  as  are  occasioned  by  some  grievance  common  to 
all  the  company ;  as  the  enclosure  of  land  in  which  they  all  claim 
a  right  of  common,  &c.    But,  according  to  the  general  opinion,  it 
aeems  to  be  a  disturbance  of  the  peace  by  persons  assembling  to- 

(s)  The  third  section  enacts,  that  the  hundred  shall  be  brought  within  a 

senons  iiyured  by  such  demoliKhing,  year  after  the  offence  committed. 

AC.  may  recover  the  value  or  damage  (^)  The  second  and  third  sections 

in  the  same  manner  as  is  provided  by  provide  as  to  the  recovery  of  the  value 

the  1  Geo.  I.  st.  2.  c.  6.  in  respect  of  of  property  destroyed,  and  as  to  the 

the  buildings  mentioned  in  that  act  proceedings  for  such  purpose,  in  a 

And  see  now  where  the  damages  are  manner  nearly  similar  to  the  third  and 

under  30/.,  the  3  Geo.  4-  c.  83.    The  fourth  sections  of  the  5«  Geo.  S.  c.  130. 

iowrth  section  provides  as  to  some  of  See  anle^  note  (x).   And  see  now  where 

the  proceedings  necessary  to  entitle  a  the  damages  are  under  30/.,  the  3  Geo, 

person  to  recovery;  a  notice  within  4.  c.  33. 

two  days  after  the  damage,  an  exa-  (s)  I  Hawk.  P.  C.  c.66.  s.  14.  Jnie, 

minaiion  on  oath,  within  four  days  9,  et  teq.  and  \7.    But  an  infant  above 

after  the  notice,  as  to  the  persons  who  the  age  of  discretion  is  punishable  ; 

comn)itted  the  fact  being  known,  and  and,  though  under  theageof  eighteen, 

a  recognizance  to  prosecute  if  the  of-  need  not  appear  by  guardian,  but  may 

fenders  are  known.    And  there  is  a  appear  by  attorney.  Regin.  v. Tanner, 

proviso  also,  that  the  action  against  8  Lord  IRsLjm.  1284. 


d54 


Of  Ufdawful  Assemblies. 


[book.  II. 


Of  an  unlawful 
iuaembly. 


gether  with  an  intention  to  do  a  thini^,  which,  if  it  be  execoted, 
will  make  them  rioters,  and  actually  making  a  motion  towards  the 
execHtion  of  their  purpose.  In  fact,  it  generally  agrees  in  all  the 
particulars  with  a  riot,  except  only  in  this,  that  it  may  be  a  com- 
plete offence  without  the  execution,  of  the  intended  enterprize.  (a) 
And  it  seems,  by  the  recitals  in  several  statutes,  that  if  people 
assemble  themselves,  and  afterwards  proceed,  ride,  go  forth,  or 
move  by  instigation  of  one  or  several  conducting  them,  this  is  a 
rout  ;  inasmuch  as  they  move  and  proceed  in  rout  and  number.  (6) 

III.  An  unlawful  assembly,  according  to  the  common  opinion, 
is  a  disturbance  of  the  peace  by  persons  barely  assembling  toge- 
ther with  an  intention  to  do  a  thing  which,  if  it  were  executed, 
would  make  them  rioters,  but  neither  actually  executing  it  nor 
making  a  motion  towards  its  execution.  Mr.  Serjeant  Hawkins, 
however,  thinks  this  much  too  narrow  an  opinion  ;  and  that  any 
meeting  of  great  numbers  of  people  with  such  circumstances  of 
terror  as  cannot  but  endanger  the  public  peace,  and  raise  fears 
and  jealousies  among  the  King's  subjects,  seems  properly  to  be 
called  an  unlawful  assembly.  As  where  great  numbers  complain- 
ing of  a  common  grievance  meet  together,  armed  in  a  warlike 
manner,  in  order  to  consult  together  concerning  the  most  proper 
means  for  the  recovery  of  their  interests :  for  no  one  can  foresee 
what  may  be  the  event  of  such  an  assembly,  (c)  So  in  recent 
cases  it  has  been  ruled  that  an  assembly  of  great  numbers  of  per- 
sons, which  from  its  general  appearance  and  accompanying  cir- 
cumstances is  calculated  to  excite  terror,  alarm,  and  consterna- 
tion, is  generally  criminal  and  unlawful.  (^)  And  all  persons  who 
join  an  assembly  of  this  kind,  disregarding  its  probable  effect  and 
the  alarm  and  consternation  which  are  likely  to  ensue,  and  all 
who  give  countenance  and  support  to  it,  are  criminal  parties.  (2) 

An  assembly  of  a  man's  friends  for  the  defence  of  his  person 
against  those  who  threaten  to  beat  him  if  he  go  to  such  a  market^ 
&c.  is  unlawful ;  for  he  who  is  in  fear  of  such  insults  must  pro- 
vide for  his  safety  by  demanding  the  surety  of  the  peace  against 
the  persons  by  whom  he  is  threatened ;  and  not  make  use  of  such 
violent  methods,  which  cannot  but  be  attended  with  the  danger 
of  raising  tumults  and  disorders  to  the  disturbance  of  the  public 
peace.  But  an  assembly  of  a  man's  friends  in  his  own  house,  for 
the  defence  of  the  possession  of  it  against  such  as  threaten  to 
make  an  unlawful  entry,  or  for  the  defence  of  his  person  against 
such  as  threaten  to  beat  him  in  his  house,  is  indulged  by  law;  for 
a  man's  house  is  looked  upon  as  his  castle.  (cQ     He  is  not,  how- 


(a)  1  Hawk.  P.  C.  c.  65.  9.  8. 

(if)  19  Vin.  Abr.  Rioti,  &c.  (A)  9.,  re- 
ferring to  18  Kd.  9.  c.  1.,  13  Hen.  4. 
c.  ult,  &  2  Hen.  5.  c.  8. 

(e)  1  Hawk.  P.  C.  c.  65.  s.  9.  There 
may  be  an  unlawful  assembly  if  the 
peopfe  assemble  theraseWcs  together 
for  an  ill  purpose  contra  pacem^ 
though  they  do  nothing,  Br.  /fto/«,  pi. 
4.  Lord  Coke  speaks  of  an  unlawful 
assembly  as  b.  ing  when  three  or  more 
assemble  themselves  together  to  com- 
mit a  riot  or  rout,  and  do  not  do  it. 


S  Inst.  176. 

(^)  Per  Bayley,  J.,  in  Rex  v.  Hoot 
and  others,  l^rit  Spring  Assizes,  18^i 
and  per  Holroyd,  J.,  in  Redford  «. 
Birley,/^afira9fCT' Spring  Assises,  1892, 
3  Stark.  C.  76. 

(b)  Per  Holroyd,  J.,  &iif, 

(d)  1  Hawk.  P.  C.  c.  65.  s.  9,  10. 
19  Vio.  Abr.  lUoU,  &c.  (A)  5,  6.  And 
by  Holt,  C.  J.,  in  Re<;in.  v.  Soley,  II 
Mod.  116.,  though  a  roan  may  ride 
with  pirros,  yet  he  cannot  take  two  with 
him  to  denad  himself,  even  thoogh 
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ever,  to  ftrm  Iiimself  ahd  asBemble  his  friends  in  defence  of  bis 
close. (e) 

The  conspiring  of  several  persons  to  meet  together  for  the  pur- 
pose of  disturbing  the  peace  and  tranquillity  of  the  realm,  of 
exciting  discontent  and  disaffection,  and  of  exciting  the  King's 
subjects  to  hatred  of  the  Government  and  constitution,  may  be 
prosecuted  by  an  indictment  for  a  conspiracy.  (/) 

Unlawful  assemblies  and  seditious  meetings  having  in  many  in-  Statutes. 
stances  appeared  to  threaten  the  public  tranquillity  and  the  security 
of  the  Government,  several  statutes  have  been  passed  for  the  pur- 
pose of  their  more  immediate  and  effectual  suppression. 

The  1  Geo.  1.  st.  2.  c.  5.  s.  i.,  reciting  that  many  rebellious  iGeo.  l.tt.2. 
riots  and  tumults  had  been  in  divers  parts  of  the  kingdom,  to  the  £,•*•••  ^* 
disturbance  of  the  public  peace  and  the  endangering  of  his  Ma*  g^Qg  o^  ^^ 
jesty's  person  and  government,  and  that  the  punishments  provided  unlawfully  as- 
by  the  laws  then  in  being  were  not  adequate  to  such  heinous  »«n>Wed,  and 
offences  ;   for  the  preventing  and  suppressing   such  riots  and  after  blSbg"^ 
tumults,   and  for  the  more  speedy  and  effectual  punishing  the  commanded  by 
offenders,  enacts  "  that  if  any  persons  to  the  number  of  twelve  or  ^  justice,  ^ 
''more,  being  unlawfully,  riotously,  and  tumultuously  assembled  mation;tobe 
*'  together,  to  the  disturbance  of  the  public  peace,  and  being  re-  adjudged  fe- 
*'  quired  or  commanded  by  any  one  or  more  justice  or  justices  of  d°  atk'wlt'ho^ 
*'  the  peace,  or  by  the  sheriff  of  the  county,  or  his  under-sheriff,  benefit  of 
**  or  by  the  mayor,  bailiff  or  bailiffs,  or  other  head  officer,  or  jus-  clergy. 
.**  ticc  of  the  peace  of  .any  city  or  town  corporate,  where  such 
''  assembly  shall  be,  by  proclamation  to  be  made  in  the  King's 
^^  name,  in  the  form  hereinafter  directed,  to  disperse  themselves, 
^'  and  peaceably  to  depart  to  their  habitations  or  to  their  lawful  bu- 
'^  siness,  shall,  to  the  number  of  twelve  or  more  (notwithstanding 
"  such  proclamation  made)  unlawfully,  riotously,  and  tumultuously 
'^  remain  or  continue  together  by  the  space  of  one  hour  after  such 
^'  command  or  request  made  by  proclamation,  that  then  such  con- 
^'  tinuing  together  to  the  number  of  twelve  or  more,  after  such 
^^  command  or  request  made  by  proclamation,  shall  be  adjudged 
^'  felony  without  benefit  of  clergy,  and  the  offenders  therein  shall 
^'  be  adjudged  felons,  and  shall  suffer  death  as  in  case  of  felony 
f  without  benefit  of  clergy." 

The  second  section  of  the  statute  gives  the  form  of  the  procla-  1  Geo.  l.  st.  2. 
ination,  and  enacts,  that  the  justice  of  the  peace  or  other  person  ^j^^g'^ \o^ 
authorized  by  the  act  to  make  the  proclamation  shall,  among  the  form  of  the 
said  rioters,  or  as  near  to  them  as  he  can  safely  come,  with  a  loud  proclamation, 
voice  command,  or  cause  to  be  commanded,  silence  to  be  while  ^{JhltllhaU^ 
proclamation  is  making,  and  after  that  shall  openly  and  with  loud  be  made, 
voice  make,  or  cause  to  be  made,  proclamation  in  these  words,  or 
like  in  effect : — "  Our  sovereign  lord  the  King  chargeth  and  com- 
''  mandeth  all  persons,  being  assembled,  immediately  to  disperse 
'^  themselves,  and  peaceably  to  depart  to  their  habitations,  or  to 

their  lawful  business,  upon  the  pains  contained  in  the  act  made 

in  the  first  year  of  king  George,  for  preventing  tumults  and 

his  life  iH  threatened;  for  he  is  in  the  of  Bangor,  Shrewsburj^  Summer  Am, 

protection  of  the  law,  which  is  suffi-  1706. 

cient  for  his  defence.  (/)  Rex  v.  Hunt  and  others,  3  B;  & 

(#)  By  fleaih,  J.,  Hex  v.  the  Bishop  A.  566. 
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/'  riotous  assemblies.    God  save  the  King."    And  every  justice, 
sheriff,  &c.  within  the  limits  of  their  respective  jurisdictions  are 
authorized  and  required,   on  notice  or  knowledge  of  any  such 
unlawful  assembly  of  twelve  or  more  persons,  to  resort  to  the 
place,  and  there  to  make  or  cause  such  proclamation  to  be  made. 
1  Geo.  1. 8t.  2.      The  third  section  enacts  that  if  the  persons  so  unlawfiilly,  riot- 
■ou  M  Msem^  ^^y  *"id  tumultuously  assembled,  or  twelve  or  more  of  them, 
bled,  and  not    after  such  proclamation,  shall  continue  together  and  not  disperse 
dispertin|        themselves  within  one  houF,  that  it  shall  be  lawful  for  every  jus- 
to  be^tecd"'*  *^^»  sheriff,  or  under-sheriff  of  the  county  where  such  assembly 
and  uken  be-   shall  be,  and  for  every  constable  or  other  peace-officer  within  such 
fare  a  Justice,    county,  and  for  every  mayor,  justice,  i^eriff,  bailiff,  and  other 
head  officer,  constable,  and  other  peace  officer  of  any  city  or  town 
where  such  assembly  shall  be,  and  for  such  other  persons  as  shall 
be  commanded  to  be  assisting  unto  any  such  justice,  sheriff,  or 
under-sheriff,  mayor,  bailiff,  or  other  head-officer  (who  are  thereby 
authorized  to  command  all  bis  Majesty's  subjects  of  age  and  ability 
to  be  assisting  to  them  therein)  to  seize  and  apprehend  such  per- 
sons so  unlawfully,  riotously,  and  •  tumultuously  continuing  toge- 
ther after  proclamation  made ;  and  they  are  thereby  required  so 
to  do.    And  that  they  shall  carry  thej>erson  so  apprehended  before 
one  or  more  of  his  Majesty's  justices  of  the  peace  of  the  county 
or  place  where  such  persons  shall  be  so  apprehended,  in  order  to 
And  if  tbey      their  being  proceeded  against  according  to  law.     And  the  section 
"**^*  th****'     *^®°  enacts  that  if  any  of  the  persons  so  assembled  shall  happen  to 
aona  kiiHo^   ^  killed,  maimed,  or  hurt,  in  the  dispersing,  seizing,  or  apprehend- 
tbem,  &c.  are   ing  them,  or  in  the  endeavour  to  do  so,  by  reason  of  their  resi^Ungi 
indemoified.     ^jj^u  every  such  justice,  &c.  constable,  or  other  peace-officer,  and  all 
persons  being  aiding  and  assisting  to  them,  shall  be  free,  discharged, 
and"  indemnified  concerning  such  killing,  maiming,  or  hurting. 
1  Geo.  1.  it.  2.      The  fifth  section  provides,  "  That  if  any  person  or  persons  do, 
c.  5.  i.  5.  Pre-  **  or  shall,  with  force  and  arms,  wilfully  and  knowingly  oppose, 
procUmation    **  obstruct,  or  in  any  manner  wilfully  and  knowingly  let,  hinder,  or 
from  being       '^  hurt,  any  person  or  persons  that  shall  begin  to  proclaim,  or  go 
"\a**  ^^\^^^    **  ^  proclaim,  according  to  the  proclamation  hereby  directed  to  be 
witboutciergy.  a  made,  whereby  «uch  proclamation  shall  not  be  made,  that  then 

"  every  such  opposing,  obstructing,  letting,  hindering,  or  hurting, 
such  person  or  persons,  so  beginning  or  going  to  make  such 
proclamation  as  aforesaid,  shall  be  adjudged  felony  without  be- 
nefit of  clergy;  and  the  offenders  therein  shall  be  adjudged 
'^  felons,  and  shall  suffer  death  as  in  case  of  felony,  without  benefit 
And  peraona  '^  of  clergy  ;  and  that  also  every  such  person  or  persons  being  so 
wberTSSe^^-  '*  "Jf^'a^^Hyj  riotously,  and  tumultuously  assembled,  to  the  uum- 
clamation  b  '  "  ^^  ^^  twelve,  as  aforesaid,  or  more,  to  whom  proclamation 
hindered,  and  '^  should  or  ought  to  have  been  made,  if  the  same  had  not  been 
S?Ai1!^h?n7  "  hindered,  as  aforesaid,  shall  likewise,  in  case  they  or  any  of 
felons  withoat  "  them,  to  the  number  of  twelve  or  more,  shall  continue  together, 
clergy.  <'  and  not  disperse  themselves  within  one  hour  after  such  let  or 

^^  hindrance  so  made,  having  knowledge  of  such  let  or  hindrance 
*^  so  made,  shall  be  adjudged  felons,  and  shall  suffer  death  as  in 
,^      ^         "  case  of  felony,  without  benefit  of  cleriry." 

Proaeennona  u..  ^i •^i./iT  i *!...  _*  ^i.  _  _^    .v  P^ 


Bv  the  eighth  section  of  the  act,  il  is  provided  that  no  person 
shall  be  prosecuted  by  virtue  of  the  act  for  any  offence  committed 


to  be  com- 
menced in        snail  DC  prosecuted  by  virtue  of  the  act  for  any 

twelfemonthi. 
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.  contrary  to  it,  unless  the  prosecution  be  commenced  within  twelve 
months  after  the  offence  committed.  (/) 

By  the  39  Geo.  3.  c.  79*  &•  I*  reciting  that  divers  societies  had  39  G.  3.  c  79. 
been  instituted  in  this  kino^dom  and  in  Ireland^  of  a  new  and  dan-  ••  V  ^^^'"*»*'* 

societies  nris 

gerous  nature,  inconsistent  with  public  tranquillity,  and  with  the  gupprensed. 
existence  of  regular  government ;  particularly  certain  societies 
calling  themselves  "  Societies  of  llnited  JSriglhAinen,  United 
*'  Scotsmen^  United  Britons^  United  Irishmen^  and  The  London 
*'  Corresponding  Society^"  and  that  it  was  expedient  and  neces- 
sary that  all  such  societies,  and  all  societies  of  the  like  nature, 
should  be  utterly  suppressed  and  prohibited,  as  unlawful  combina- 
tions and  confederacies,  highly  dangerous  to  the  peace  and  tran- 
<juillity  of  these  kingdoms,  and  to  the  constitution  of  the  govern- 
ment thereof,  as  by  law  established,  it  is  enacted,  ^^  That  all  the 
**  said  societies  of  United  Rnglishmeny  United  Scotsmen,  United 
'^  Irishmen,  and  United  Britons,  and  the  said  society  commonly 
"  called  the  London  Corresponding  Society,  and  all  other  societies 
**  caUed  Corresprmding  Societies,  of  any  other  city,  town,  or  place, 
^'  shall  be,  and  the  same  are  hereby  utterly  suppressed  and  pro- 
'^  hibited,  as  being  unlawful  combinations  and  confederacies 
^'  against  the  government  of  our  sovereign  lord  the  King,  and 
^  against  the  peace  and  security  of  his  Majesty's  liege  subjects.'' 

The  second  section  of  the  statute  enacts,  that  the  said  societies,  39  0. 3.  c.  79. 
and  every  other  society  then  established,  or  hereafter  to  be  es-  ■•  2-  Societies, 
•  tablished,  the  members  whereof  shall,  according  to  the  rules  thereof,  of  whSh  shall 
or  to  any  provision  or  agreement  for  that  purpose,  be  required  or  take  uolawful 
admitted  to  take  any  oath  or  engagement  which  shall  be  an  unlaw-  ****^'  ^^  ***" 
fill  oath  or  engagement,  within  the  intent  or  meaning  of  the  37  G.  Sc!*or*whcre 
3,  c.  123.  {g)  or  to  take  any  oath  not  required  or  authorized  by  the  names  of 
law ;    and  every  society  the  members  whereof,  or  any  of  them,  »®™e  of  the 
shall  take,  or  in  any  manner  bind  themselves  by  any  such  oath  or  ^^J^rson^' 
engagement,  on  becoming,  or  in  consequence  ojf  being  members  of  forming  com* 
nuch  society:  and  every  society,  the  members  whereof  shall  take,  "^J^Jft"'!?^ 
subscribe,  or  assent  to  any  test  or  declaration  not  required  by  law,  Lcret,*or 
or  not  authorised  in  manner  hereinafter  mentioned ;  and  every  so-  where  there 
ciety  of  which  the  names  of  the  members,  or  of  any  of  them,  shall  "« <*»^»«*>"»^ 
be  kept  secret  from  the  society  at  large,  or  which  shall  have  any  cjleties,  are  to 
committee,  or  select  body  so  chosen  or  appointed,  that  the  mem-  be  deemed 
bers  constituting  the  same  shall  not  be  known  by  the  society  at  "^biMtiona 
large,  to  be  members  of  such  committee,  or  select  body ;  or  which  aod  con- 
shall  have  any  president,  &c.  or  other  officer,  so  chosen  and  ap-  fedcvacies^ 
pointed,  that  the  election  or  appointment  shall  not  be  known  to  the 
society  at  large,  or  of  which  the  names  of  all  the  men^bers,  and  of 
all  committees  or  select  bodies  of  members,  and  of  all  presidents, 
&c.,  shall  not  be  entered  in  a  book  to  be  kept  for  that  purpose,  and   . 
open  to  the  inspection  of  all  the  members ;  and  every  society  which 
shall  be  composed  of  different  divisions  or  branches,  or  of  different 

(/)  For  the  section  of  the  act  re-  and  that  offenderA  in  Scotland  shall 
lating  to  the  deuiolishing  or  pulling^  suffer  death,  and  confiscation  of  move- 
down  churches,  chapels,  houses,  &c.  ahles.  This  statiite  is  commonly  called 
by  rioters,  see  «aI#,  851.  The  ninth  the  Riot  Aclt  and  is  required  by  s.  7^ 
section  of  the  act  enacts,  that  she-  to  be  openly  read  at  every  quartec- 
nlTs,  &c.  in  Scoiiand^  shall  have  the  session,  and  al  every  leet  of  law  d%f  ^ 
same  power  for  puitin;;  the  act  in  (g)  JnU^  p.  129,  et  iefu^ 
execution  as  justices,  d^c.  have  hers : 
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And  persons 
correspond- 
ing: with  such 
societies,  or 
aiding  them, 
to  be  deemed 
guilty  of  an 
unlawful  com- 
bination and 
confederacy. 

The  act  is  not 
to  extend  to 
declarations 
approved  by 
two  justices, 
and  registered  i 
nor  to  lodges 
of  Free- ma- 
sons, where 
there  is  a  cer- 
tificate and  re  • 
gistry. 


But  the  justices 
may  order  the 
meetings  of 
any  lodge  to  be 
discoatinned ; 
and  any  meeb- 
iDg  held,  not- 
withstandiDg 
such  order, 
will  be  an  un- 
lawful combi- 
nation and 
confederacy. 

39  G.  3.  c.  79. 
s.  8.  Proceed- 
ings Against  of- 
fenders before 
justices,  or  by 
indictment. 


parts^  acting  hi  any  manner  separately  or  distinct  from  each  other, 
or  of  which  any  part  shall  have  any  separate  or  distinct  president, 
&c.  or  other  officer,  elected  or  appointed  by,  or.  for  such  part,  or  to 
act  as  an  officer  for  such  part ;  shall  be  deemed  and  taken  to  be  uii- 
lawfut  combinations  and  confederacies,  {It)  And  further,  that  every 
person  who  shall  directly  or  indirectly  maintain  correspondence  or 
intercourse  with  any  such  society,  or  with  any  division,  branch, 
committee,*  or  other  select  body,  president,  &c.  or  other  officer,  or 
member  thereof  as  such,  or  who  shall  by  contribution  of  money,  or 
otherwise,  aid,  abet,  or  support  such  society,  or  any  members  or 
officers  thereof,  as  such,  shall  be  deemed  guilty  oi  an  unlawful 
combination  and  confederacy. 

There  is  a  provision,  that  the  act  shall  not  extend  to  declarations 
approved  by  two  justices,  and  registered  with  the  clerk  of  the 
peace ;  but  that  such  approbation  shall  only  remain  valid  till  the 
next  general  session,  unless  the  same  shall  be  confirmed  by  the 
major  part  of  the  justices  at  such  general  session!  (i)  And  it  is 
also  enacted,  that  it  shall  not  extend  to  the  meetings  of  societies, 
or  lodges  of  Freemasons,  which,  before  the  passing  of  the  act,  had 
been  usually  held,  under  the  denomination  of  "  Lodges  of  Free- 
*^  masons,*'  and  in  conformity  to  the  rules  prevailing  among  such 
societies ;  (A)  provided  that  there  be  a  certificate  of  two  of  the 
members  upon  oath,  that  such  society  or  lodge  had  been  usually 
held  under  such  denomination,  and  in  conformity  to  such  rules ; 
the  certificate  duly  attested,  &c.  being,  within  two  months  after 
the  passing  of  the  act,  deposited  with  the  tlerk.of  the  peace,  with 
whom  also  the  name  or  denomination  of  the  society  or  lodge,  and 
the  usual  place  and  time  of  meeting,  and  the  names  and  descrip- 
tions of  the  members,  are  to  be  registered  yearly.  (/)  Hie  clerk 
of  the  peace  is  required  to  enrol  such  certificate  and  registry,  and 
to  lay  the  same  once  in  every  year  before  the  general  session  of 
the  justices ;  and  the  justices  may  upon  complaint,  upon  oath,  that 
the  continuance  of  the  meetings  ox  any  such  lodge  or  society  is 
likely  to  be  injurious  to  the  public  peace  and  good  order,  direct 
them  to  be  discontinued ;  and  any  such  meeting,  held  notwitb- 
standing  such  order  or  discoutinuance,  and  before  the  same  shall, 
by  the  like  authority,  be  revoked,  shall  be  deemed  an  unlawful 
combination  and  confederacy  under  the  provisions  of  the  act.  {m) 
The  eighth  section  of  the  statute  enacts,  *^  That  every  person 
^'  who,  at  any  time  after  the  passing  of  this  act,  shall,  in  breach 
of  the  provisions  thereof,  be  guilty  of  any  such  unlawful  com- 
bination and  confederacy  as  in  this  act  is  described,  shall  and 
^^  may  be  proceeded  against  for  such  offence  in  a  summary  way, 
^*  either  before  one  or  more  justice  or  justices  of  the  peace  for  the 
county,  stewartry,  riding,  division,  city,  town,  or  place,  where 
such  persons  shall  happen  to  be,  or  by  indictment  to  be  pre*- 
"  ferred  in  tY.^  county,  n(Ung,  division,  city,  town,  or  place,  in 
^*  JEnglandj  wherein  such  offence  shall  be  committed,  or  by  in- 


(k)  By  the  50  Geo.  3.  c.  19.  s  21. 
this  enactroent  is  nut  to  extend  to 
ineetiDgs of  Quakers^or to saiy  meet- 
ing or  society  for  purposes  of*^  a  reli- 
gious or  charitable  nature  only,  and 
ia  which  ao  other  matter  shall  be  dis- 


cussed. 

(t)  39  Geo.  3.  c,79.  s.3. 
(k)  Id.  sect«  5> 
(/)  Id,  sect.  6. 
(m)  Id,  sect.  7p 
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*f  dictment  in  the  court  of  justichirf^  or  in  any  of  the  circuit 
^^  courts  in  Scotland,  if  the  offence  shall  be  committed  in  Scot- 
*^  land  'y  and  every  person  being  convicted  of  any  such  offence,  on 
^'  the  oath  of  one  or  more  credible  witness  or  witnesses,  by  such 
*^  justice  or  justices  as  aforesaid,  shall  be  by  him  or  them  com- 
^'  mitted  to  the  common  gaol,  or  house  of  correction,  for  such 
^^  county,  &0.  there  to  remain  without  bail  or  mainprize,  for  the 
f^  term  of  three  calendar  months  ;   or  shall  be  by  such  justice  or 
'^  justices  adjudged  to  forfeit  and  pay  the  sum  of  twenty  pounds, 
^^  as  to  such  justice  or  justices  shall  seem  meet ;  and  in  case  such 
''  sum  of  money  shall  not  be  forthwith  paid  into  the  hands  of  such 
**  justice  or  justices,  he  or  they  shall,  by  warrant  under  his  or  theif 
'*  hand  and  seal,  or  hands  and  seals,  cause  the  same  to  be  levied 
^*  by  distress  and  sale  of  the  offender's  goods  and  chattels,  together 
^^  with  all  costs  and  charges  attending  such  distress  and  sale ;  and, 
^^  for  want  of  sufficient  distress,  shall  commit  such  offender  to  thd 
^  common  gaol  or  house  of  correction  of  such  county,  &c.  for  any 
^  time  not  exceeding  three  calendar  months  ;    and  every  person 
*'  convicted  of  {iny  such  offence,  upon  indictment  by  due  course  of 
*^  law,  shall  and  may  be  transported  for  the  term  of  seven  years, 
'^  in  the  manner  provided  by  law  for  transpoitation  of  offenders ; 
^^  or  imprisoned  for  any  time  not  exceeding  tw6  years,  as  the 
^^  court  before  whom  such  offender  shall  be  tried  shall  thiiik  fit ; 
*'  and  every  such  offender,  who  shall  be  ordered  to  be  transported, 
^  shall  be  subject  and  liable  to  all  laws  concerning  offenders  or- 
**  dered  to  be  transported." 

But  the  justice  or  justices,  before  whom  any  person  shall  be  Justices  may 
convicted  of  any  unlawful  combination  or  confederacy,  may  miti-  mitigate  the 
gate  the  punishment,  so  as  it  be  not  thereby  reduced  to  less  than  ^""'*  ^^^^ 
one-third  of  the  punishment  by  the  act  directed  to  be  inflictied, 
whether  by  imprisonment  or  fine,  (w)     And  it  is  provided,  that  And  persons 
any  person  who  shall  be  convicted  or  acquitted  by  any  justice,  en J^/a  before 
upon  a  summary  prosecution,  shall  not  afterwards  be  prosecuted  a  justice,  or  in- 
by  indictment,  or  otherwise,  for  the  same  offence  j   and  in  like  dieted,  arc  not 
manner  that  any  person  convicted,  or  acquitted,  upon  an  indict-  prog^cutionsT 
ment,  shall  not  afterwards  be  prosecuted  before  any  justice  in  a 
summary  way.  (o)     But  the  act  is  not  to  extend  to  prevent  any  But  ofTcndcrs 
prosecution  by  indictment  or  otherwise,  for  any  thing  which  shall  ni»y  ^^  indict- 
bc  an  offence  within  the  intent  and  meaning  of  the  act,  and  which  sccuted^under 
might  have  been  so  prosecuted  if  the  act  had  not  been  made,  this  act! 
unless  the  offender  shall  have  been  prosecuted  for  such  offence 
under  the  act,  and  convicted  or  acquitted  of  such  offence,  {p) 

The  statute  60  G.  3.  and  1  G  4.  c.  1.  reciting  that  in  some  parts  60  G.  3.  &  i  6. 
of  the  United  Kingdom  men  clandestinely  and  unlawfully  as-  4.  c.  i.  Meet- 
sembled  had  practised  military  training  and  exercise,  to  the  great  '"?*  ^°'  *^®  . 
terror  and  alarm  of  his  majesty's  peaceable  and  loyal  subjects,  mary  Merclse" 
and  to  the  danger  of  the  public  peace,  enacts,  ^^  That  all  meetings  prohibited;  and 
**  and  assemblies  of  persons  for  the  purpose  of  training  or  drilling  pereonsattend- 

m  iniF  sucb  meet" 

themselves,  or  of  being  trained  or  drilled  to  the  use  of  arms,  or  jngg,  for  the 
**  for  the  purpose  of  practising  military  exercise,  movements,  or  purpose  of 
'*  evolutions,  without  any  lawSful  authority  from  his  majesty,^  or  Q^^aldln^^^*^"' 
^  the  lieutenant,  or  two  justices  of  the  peace  of  any  county  or  thercin°^iiable 

(fi)  so  Geo.  3.  c.  70.  s.  9.  (p)  39  Geo.  S.  c.  79.  s.  11. 

(0)  Id.  sect.  10.  - 
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riding,  or  of  any  stewartry,  by  commission  or  otherwise,  for  bo 
doing,  shall  be,  and  the  same  are  hereby  prohibited  as  danger- 
ous to  the  peace  and  security  of  his  majesty's  liege  subjects,  and 
"  of  his  government ;  and  every  person  who  shall  be  present  at, 
'^  or  attend  any  such  meeting  or  assembly  for  the  purpose  of  train- 
'^  ing  and  drilling  any  other  person  or  persons,  to  the  use  of  arms, 
^^  or  the  practice  of  military  exercise,  movements,  or  evolutions, 
'^  or  who  shall  train  or  drill  any  other  person  or  persons  to  the  use 
*/  of  arms,  or  the  practice  of  military  exercise,  movements,  or  evolu- 
^' lions,  or  who  shall  aid  or  assist  therein,  being  legally  convicted 
"  thereof,  shall  be  liable  to  be  transported  for  any  term  not  ex- 
ceeding seven  years,  or  to  be  punished  by  imprisonment,  not 
exceeding  two  years,  at  the  discretion  of  the  court  in  which  such 
conviction  shall  be  had ;   and  every  person  who  shall  attend  or 
be  present  at  any  such  meeting  or  assembly  as  aforesaid,  for  the 
purpose  of  being,  or  who  shall  at  any  such  meeting  or  assembly 
be  trained  or  drilled  to  the  use  of  arms,  or  the  practice  of  mill- 
^*  tary  exercise,  movements,  or  evolutions,  being  legally  convicted 
^^  thereof,  shall  be  liable  to  be  punished  by  fine  and  imprisonment, 
.'^  not  exceeding  two  years,  at  the  discretion  of  the  court  in  which 
'^  such  conviction  shall  be  had."  (a) 

A  statute,  57  Geo.  3.  c.  19.  and  a  more  recent  statute  60 
A  60  G.  3.  &  1  Geo.  3.  &  I  Geo.  4.  c,  6.  contained  many  enactments  relating  to 
2lt^'^'^'  assemblies  of  persons,  collected  for  the  purpose,  or  under  the  pre- 

porary  enact-  x     *  j  ru       x-  uv         •  ^       j     c  •  i.- 

text  of  deliberating  on  public  grievances,  and  of  agreemg  on  peti- 
tions and  addresses  to  the  throne,  or  to  the  houses  of  parliament ; 
which  were  only  temporary  enactments,  and  appear  to  have  now 
expired. 

But  the  statute  57  Geo.  3.  c.  19.  contains  also  several  enact- 
noTiSrtc?!  ™^^"**8  relating  to  meetings  and  assemblies  of  persons  which  are 
tMrToration.   not  of  a  limited  duration. 

Sect.  23.  T^^  twenty-third  section,  reciting,  that  it  is  highly  inexpedient 

Nomeedngsto  that  public  meetings  or  assemblies  should  be  held  near  the  houses 
t*l*da^^  Wh"  ^^  Parliament,  or  near  the  courts  of  justice  in  Westminster  Holly 

on  certain  days ;  enacts,  that  it  shall  not  be  lawful  for  any  person 
to  convene,  or  to  give  any  notice  for  convening,  any  meeting  con- 
•sisting  of  more  than  fifty  persons,  or  for  any  number  of  persona 
exceeding  fifty  to  meet  in  any  street,  square,  or  open  place,  in  the 
city  or  liberties  of  fPestminsterj  or  county  of  Middlesex,  within 
the  distance  of  a  mile  from  the  gate  of  Westminster  Hall^  (except 
fiuch  parts  of  the  parish  of  St.  PauVs,  Covent  Gardeny  as  are 
witfatn  fiiicfa  distance)  for  the  purpose  of  con:«idering  of  or  pre- 
jNu'ing  an^  petition,  &c.  for  alteration  of  matters  in  church  or 
std^  on  any  day  on  which  the  two  houses,  or  either  house  of 
Parlialiient,  shall  meet  and  sit,  nor  on  any  day  on  which  the 
courts  sWl  sit  in  Westminster  Hall.  And  that  if  any  meeting  or 
assembly  tor  such  puxpofses  shall  be  assembled  or  hokien  on  such 
day,  it  shall  be  deemed  an  unlawful  assembly.    But  the)«  is  a 

(d)  The  second  section  of  ibe  act  \ix  months.  And  by  sect  7.  proaeeo- 
f  ruvides  for  the  dispersion  4>f  persons  trons  for  offences  against  the  provi- 
so assembled,  or  for  their  4letention  sibos  of  the  act  must  be  commenced 
and  giving  bail.  Bt  sect.  5  &  6.  ac-  within  six  months  after  the  offeiict 
lions  for  any  tiling  mine  in  pursuance  cooimilted.  • 
pf  the  act  musi  be  commenced  within 


57  G.  Z*  c.  19. 
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provision  that  the  enactment  shall  not  apply  to  any  meeting  for 
the  election  of  members  of  Parliament,  or  to  persons  attending 
upon  the  business  of  either  house  of  Parliament,  or  afty  of  the  said 
courts. 

The  twenty- fourth  section  recites,  that  divers  societies  and  57  Geo.  3,  c. 
clubs  had  been  instituted  in  the  metropolis,  and  in  various  parts  of  cUcs  conccra- 
the  kingdom,  of  a  dangerous  nature  and  tendency,  inconsistent  \ng  societies 
with  the  public  tranquillity  and  the  existence  of  the  established  tj^ing  unUw- 
govemment,  laws,  and  constitution,  of  the  kingdom ;  and  that  the  or^e^ectfnir*'^ 
members  of  many  such  societies  or  clubs  had  taken  unlawful .  committees, 
oaths  and  engagements  of  fidelity  and  secrecy,  and  had  taken  or  delegates,,  &c. 
subscribed  or  assented  to  illegal  tests  and  declarations ;  and  that 
many  of  these  societies  or  clubs  appointed  or  employed  commit^ 
tees,  delegates,  &c.  to  confer  or  correspond  with  other  societies  or 
clubs,  and  to  induce  other  persons  to  become  members;  and  by 
such  means  maintained  an  influence  over  large  bodies  of  men,  and 
deluded  many  ignorant  and  unwary  persons  into  the  commission 
of  acts  highly  criminal :  and  recites  also,  that  certain  societies  or 
clubs,  calling  themselves  Spenceans^  or  Spencean  PhilanthropistSj  And  also  con- 
professed  for  their  object  the  confiscation  and  division  of  the  land,  ^^™  Mci^ties 
and  the  extinction  of  the  funded  property  of  the  kingdom;  and  orclubs^  &c. 
that  it  was  expedient  and  necessary  that  they  should  be  utterly 
suppressed  and  prohibited  as  unlawful  combinations  and  confede^ 
racies  highly  dangerous  to  the  peace  and  tranquillity  of  the  king- 
dom, and  to  the  constitution  of  its  government*    And  then  it 
enacts,  ^^That  all  societies  or  clubs  calling  themselves  SpenceanSy  And  the  Spen- 
"  or  Spencean  Philanthropists^  and  all  other  societies  or  clubs^  by  ordubr^&a* 
*^  whatever  name  or  description  the  same  are  called  or  known,  are  sappWssed 
**  who  hold  and  profess,  or  who  shall  hold  and  profess,  the  same  ""<^  prohibUad 
"  objects  and  doctrines,  shall  be,  and  the  same  are  hereby  utterly  combinations. 
^^  suppressed  and  prohibited,  as  being  unlawful  combinations  and  and  coufede- 
"  confederacies  against  the  government  of  our  sovereign  lord  the  ™c»e»- 
^'  king,  and  against  the  peace  and  security  of  his  Majesty's  liege 
**  subjects**' 

The  twenty-fifth  section  enacts,  "  That  all  and  every  the  said  57  Geo.  3.  c- 
**  societies  or  clubs,  and  also  all  and  every  other  society  or  club  Jirties^ukittg. 
'^  now  established,  or  hereafter  ^to  be  established,  the  members  uoiawfaloaths^ 
*^  whereof  shall  be  required  or  admitted  to  take  any  oath  or  en-  Ac  or  electing 
"  gagement  which  shalF  be  an  unlawful  engagement  within  the  delegates^  &c. 
"  meaning  of  the  37  Geo.  3,  c.  123.  (r/)  or  within  the  meaning  of  to  be  deemed 
"  the  52  Geo.  3.  c.  104.  {e)  or  to  take  any  oath  not  required  or  anlawfulcom- 
**  authorized  by  law ;   and  every  society  or  club,  the  members  confodcrac^^ 
"  whereof,  or  any  of  them,  shall  take  or  in  any  manner  bind  them- 
**  selves  by  any  such  oath  or  engagement,  on  becoming,  or  in  order 
**  to  become,  or  in  consequence  of  being  a  member  or  members  of 
*'  such  society  or  club ;  and  every  society  or  club,  the  members  or 
''  any  niember  whereof  shall  be  required  or  admitted  to  take,  sub- 
"  scribe,  or  assent  to,  or  shall  take,  subscribe,  or  assent  to,  any 
^  test  or  declaration' not  required  or  authorized  by  law,  in  what- 
^'  ever  manner  or  form  such  taking  or  assenting  shall  be  performed,. 
^^  whether  by  words,  signs,  or  otherwise,  either,  on  becoming  or  m 
^  order  to  become,  or  in  consequence  of  being  a  member  or  mem- 

(rf)  Ante,  129.  (f)  AtUe^  130. 
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**'  bers  of  any  such  spciety  or  cliib;  and  every  society  or  club  that 

**  shall  elect,  appoint,  nominate,  or  employ  any  committee,  dele- 

*^  gate  or  delegates,  representative  or  representatives,  missionary 

**  or  missionaries,  to  meet,  confer,  or  communicate  with  any  other 

*^  society  or  club,  or  with  any  committee,  delegate  or  delegates, 

*^  representative  or  representatives,  missionary  or  missionaries,  of 

*^  such  other  society  or  club,  or  to  induce  or  persuade  any  person 

"  or  persons  to  become  members  thereof,  shall  be  deemed  and 

^^  taken  to  be  unlawful  combinations  u7id  confederaciesy  within  the 

*^  n^eaning  of  the  39  Geo.  3.  c.  79-  (/)  and  shall  and  may  be  pro- 

"  secuted,  proceeded  against,  and  punished,  according  to  the  pro- 

*^  visions  of  the  said  act ;  and  every  person  who,  from  and  after 

^'  the  passing  of  this  act,  shall  become  a  member  of  any  such 

*^  society  or  club,  or  who,  after  the  passing  of  this  act,  shall  act  as 

*^  a  member  thereof,  and  every  person  who,  from  and  after  the 

*^  passing  of  this  act,  shall  directly  or  indirectly  maintain  corre- 

*^  spondence  or  intercourse  with  any  such  society  or  club,  or  with 

*^  any  committee  or  delegate,  represei»tative  or  missionarj^,  or  with 

*^  any  officer  or  member  thereof,  as  such,  or  who  shall,  by  contri- 

*'  bution  of  money,  or  otherwise,  aid,  abet,  or  support,  such  society 

**  or  club,  or  any  members  or*  officers  thereof,  as  such,  shall  be 

"  deemed  guilty  of  an  unlawful   combination  and   confederacy 

**  within  the  intent  and  meaning  of  the  said  39  Geo.  3.  c.  79.  and 

*^  shall  and  may  be  proceeded  against,  prosecuted,  and  punished, 

*^  according  to  the  provisions  of  the  said  act,  m  ith  regard  to  the 

"  prosecution  and  punishment  of  unlawful  combinations  and  con- 

**  federacies.'*  (g) 

57G.3.  c.  19,        Nothing  contained  in  this  act  is  to  extend  to  lodges  of  Free- 

8. 2(j.   The       masons,* complying  with  the  regulations  of  the  39  Geo.  3.  c.  79;  (h) 

**^t  **dT^  ^      ^^^  ^  ^"^y  declaration  approved  and  subscribed  by  two  or  more 

lodges  of         justices  of  the  peace,  and  confirmed  by  the  major  part  of  the  jus- 

Freemasons;     tices  at  a  general  session,  or  at  a  general  quarter  sessions  of  the 

raSonslT'i^*"     P^^^e,  pursuant  to  the  regulations  in  the  said  act  of  the  39  Geo,  3. 

proved  by  jus-  c.  79«;(0  nor  to  meetings  of  Quakers;  nor  to  any  meeting  or 

tices ;  nor  to     society  fof  purposcs  of  a  religious  or  charitable  nature  only,  and  in 

meetings  or      which  no  Other  matter  or  business  shall  be  discussed,  (k)  ' 

societies  for  ^    ' 

charitable  purposes. 

S.  28.  Offence  Any  person  knowingly  permitting  any  meeting  of  ajiy  society,  oc 
permitt°iM  club,  declared  by  this  act  to  be  an  unlawful  combination  or  con- 
unlawful  federacy,  or  of  any  division  or  committee  of  such  society  or  club, 
meetings.          to  be  held  in  any  place  belonging  to  him,  or  in  his  possession  or 

occupation,  is  made  liable,  for  the  first  offence,  to  a  forfeiture  of. 

five  pounds ;  and  for  any  offence  committed  after  the  conviction. 

for  such  first  offence  is  to  be  deemed  guilty  of  an  unlawful  conibir 
S.  29.  Li-  nation  aiid  confederal  in  breach  of  this  act.  (/)  And  two  jtis-. 
cences  of  tices,  upon  evidence  on  oath  that  any  such  meeting,  or  any  meet-. 

they^ehckUo  ^"S  ^^  ^^7  Seditious  purpose,  has  been  held  at  any  house;^  &c, 
he  forfeited,      licensed  for  the  sale  of  liquors^  with  the  knowledge  apd  consent. 

(/)  Ante,  257.  eineq^  (k)  57  Qco.  3.  c  19.  s.26. 

ig)  Ante,  S58.             ,  if)  U,  s^  ?a.    Sf^^tioQ^  13^  of,  tbet  99* 

(h)  Ante,  S58.  dco.  3.  c  79.  is  nearly  siniilar. 

(t)  Ante,  Ibid* 
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of  the  person  keeping  such  house,  8ec.  may  adjudge  the  licence  to ' 
be  forfeited,  (w) 

The  thirtieth  and  three  following  sections  of  the  act  relate  to  s.  30, 31,32, 
the  recovery  of  the  pecuniary  pemUties,  which  may  be  incurred  ^'^-   Recovery 
imder  the  act,  their  application,  and  the  limitation  of  actions  ^dluniuSon 
against  justices,  &c.  for  any  thing  done  in  pursuance  of  the  act.  of  actioDs. 
Penalties  exceeding  20/.  may  be  recovered  by  action  of  debt;  and 
those  not  exceeding  20/.  may  be  recovered  before  a  justice  in  a 
summary  way. 

The  thirty-fifth  section  enacts  that  nothing  contained  in  the  By  s.  35.  the 
act  shall  be  deemed  to  take  away,  or  abridge,  any  provision  already  *^' "  °*IJ  ^ 
made  by  the  law  of  the  realm,  for  the  suppression  or  punishment  of  pr^igions  "^ 
any  offence  described  in  the  act.     And  by  the  thirty-sixth  section  made  by  law : 
it  is  provided,  that  no  person  shall  be  prosecuted  under  the  act,  ?°**  ^y  *•  ^^' 
for  having  been  a  member  of  any  illegal  society,  if  such  person  rauTagidDst 
shall  not  have  acted  as  a  member,  after  the  passing  of  the  act ;  but  persons  not 
that  the  act  shall  not  extend  to  prevent  any  prosecution,  by  indict-  ^a^infi^  *cted  aa 
ment  or  otherwise,  for  any  thing  which  shall  be  an  offence  within  the^assing  of 
the  act,  and  which  might  have  been  so  prosecuted,  if  the  act  had  the  act. 
not  been  made. 

The  thirty-sixth  section  also  provides  that  no  person  prosecuted  And  by  s.  36. 
and  convicted,  or  acquitted,  of  any  offence  against  the  act,  shall  penons  pro- 
be liable  to  be  again  prosecuted  for  the  same  offence.  to^be*^  a?n' 

prosecuted  for  the  same  offence. 

The  thirty-seventh  section  contains  a  provision,  that  where  any  s.  37.cmpow- 
proceeding  or  prosecution  shall  be  instituted  for  any  offence  against  nS^^oeiw^'^or 
the  39  Geo.  3.  c.  79*  or  this  act,  either  by  action  or  information.  Lord  Advocau 
before  any  justice  or  justices,  or  otherwise,  the  attorney-general  to  st«y  v\^' 
in  England,  or  the  lord  advocate  in  Scotland,  may  order  them  to  ^adf^aaes  • 
be  stayed ;  and,  in  case  of  any  judgment  or  conviction,  one  of  his  and  a  secretary 
Majesty's  principal  secretaries  of  sUite  may,  by  an  order  under  his  of »««'?  ^o  siay 
hand,  stay  the  execution  of  such  judgment  or  conviction,  or  miti-  ^  ^"ti^te*''^ 
gate,  or  remit,  any  fine  or  forfeiture,  or  any  part  thereof.  the  forfeiture. 

The  act  does  not  extend  to  Ireland.  And  it  was  enacted,  that 
it  might  be  repealed,  or  in  Any  manner  altered,  during  the  ses- 
sion, (w) 

As  to  Ireland  the  Irish  act,  33  Geo.  3.  c.  29.  and  a  late  statute.  Unlawful  socie- 
4  Geo.  4,  c.  87.  declares  certain  societies,  clubs,  &c.  in  that  coun-  tics  in  Ireland. 
try,  to  be  unlawful  assemblies,  combinations,  and  confederacies ; 
makes  the  members  guilty  of  an  unlawful  combination  and  con- 
federacy, and  provides  for  the  suppression  of  the  societies  and 
the  punishment  of  the  members.  And  a  more  recent  statute,  6 
Geo.  4.  c.  4.  was  passed  to  amend  the  former  acts  relating  to  un- 
lawful assemblies  in  Ireland :  but  it  is  to  continue  in  force  only 
for  two  years  from  the  passing  of  the  act,  and  until  the  end  of  the 
then  next  session  of  Parliament,  (a) 

Several  statutes  have  lately  been  passed  for  the  purpose  of  regu-  Of  places  used 
lating  places  used  for  delivering  lectures,  and  holding  debates ;  ^JJ^^J*?*?^* 

(m)  Id,  s.  29.    Section  1 4  of  the  39  ^  son  keeping  such  house,  &c.** 

Geo.  3.  c.  79.  is  similar,  except  that  it  (n)  S«  39,  40. 

does  not  contain  the  words  ^' with  the  (a)  S.  12. 
''knowledge  and  consent  of  the  per- 
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36  G«3.  c.  8. 


39  G.  3.  c.  79. 
8.  15.    Places 
of  lecturing, 
debating,  or 
reading,  for 
the  purpose  of 
raising  money, 
&c.  to  be 
deemed  disor- 
derly, unless 
previously 
licensed. 


39  G.  3.  c.  79. 
a.  16.  Who  are 
liable  as  per- 
sons opening 
houses,  &.C. 

S.  17.    Ju«- 


but  the  enactments  contained  in  them  are  for  the  most  part  of 
limited  duration. 

Many  of  the  sections  of  the  36  Geo.  Si  c.  8.  were  intended  to 
remedy  the  evil  occasioned  by  persons  who,  under  pretence  of 
delivering  lectures  and  discourses  on  public  grievances,  delivered 
lectures  and  discourses^  and  held  debates,  tending  to  stir  up 
hatred  and  contempt  of  the  king's  person  and  government,  and  of 
the  constitution :  but  this  statute  was  limited  to  a  duration  of  three 
years  from  the  passing  of  the  act,  and  until  the  end  of  the  then 
next  session  of  Parliament,  (o)  It  is  referred  to  in  the  39  Geo.  3. 
c.  79*  s*  !&•  which,  reciting  that  divers  places  had  been  used  for 
lectures  or  debates,  which  were  not  within  the  former  act,  but 
which  lectures  or  debates  had  in  many  instances  been  of  a  seditious 
and  immoral  nature,  and  that  other  places  had  been  used  for  sedi- 
tious and  immoral  purposes,  under  the  pretence  of  being  places  of 
meeting  for  the  purpose  of  reading  books,  pamphlets,  newspapers, 
or  other  publications,  enacts,  that  every  house,  room,  field,  or 
other  place  at  or  in  which  any  lecture  or  discourse  shall  be  pub- 
licly delivered,  or  any  public  debate  shall  be  had  on  toy  subject 
whatever,  for  the  purpose  of  raising  or  collecting  money,  or  any 
other  valuable  thing,  from  the  persons  admitted ;  or  to  which  any 
person  shall  be  admitted  by  payment  of  money,  or  by  any  ticket 
or  token  of  any  kind,  delivered  in  consideration  of  money  or  other 
valuable  thing,  or  in  consequence  of  paying  or  giving,  or  having 
paid  or  given,  or  having  agreed  to  pay  or  give,  in  any  manner,  any 
money  or  other  valuable  thine;  or  where  any  money  or  other 
valuable  thing  shall  be  received  from  any  person  admitted,  either 
tmder  pretence  of  paying  for  any  refreshment,  or  other  thing,  or 
under  any  other  pretence,  or  for  any  other  cause,  or  by  means  of 
any  device  or  contrivance  whatever ;  and  every  house,  &c.  which 
shall  be  opened  or  used  us  a  place  of  meeting,  for  the  purpose  of 
reading  books,  pamphlets,  newspapers,  or  other  publications,  and 
to  which  any  person  shall  be  admitted  by  payment  of  money,  or  by 
any  ticket,  &c.  (as  before)  shall  be  deemed  a  disorderly  house  or 
placcy-  within  the  said  act  of  36  Geo.  3.  unless  the  same  shall  have 
been  previously  licensed  in  the  manner  afterwards  mentioned  in 
the  act.  And  the  persons  by  whom  such  house,  &c.  shall  be 
opened  or  used,  are  to  forfeit  100/.  for  every  time  of  opening  or 
using,  and  be  otherwise  punished  as  the  law  directs  in  cases  of 
disorderly  houses ;  and  every  person  conducting  the  proceedings, 
debating,  or  furnishing  books,  &c.;  and  also  every  person  giving 
or  receiving  money,  &c.  in  respect  of  the  admission  to  any  such 
house,  &c.,  or  delivering  out,  or  receiving,  any  tickets  or  tokens,, 
knowing  such  house,  &c.  to  be  opened  or  used  for  any  such  pur- 
pose, is,  for  every  such  offence,  to  forfeit  twenty  pounds. 

It  is  further  enacted,  that  any  person  appearing  as  master,  or  as 
having  the  management  of  any  such  house,  &c.  shall  be  deemed  to 
be  a  person  by  whom  the  same  is  opened,  or  used,  and  liable  to  be 
sued  or  prosecuted,  though  not  the  real  owner  or  occupier,  (p) 
A  power  is  also  given  to  any  justice  who  shall,  by  informatioa 

(o)  Tbc  dute  of  the  act  is  the   18        (p)  39  Geo.  3.  c.  70.  s.  16. 
Dcecinbcr,  1795. 
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\ipon  oath,  have  reason  to  suspect  that  any  house,  &&  is  opened  cff  tices  Sv  in" 
used  for  lectures,  debates,  reading,  &c.  contrary  to  the  act,  to  go  fora»»tion  on 
to  such  house,  &c.  and  demand  to  be  admitted ;  and^  in-  case  of  ad-  i^ol^ny  p^^^ 
mittance  being  refused,  sudh  house,  &c.  is  to  be  deemed!  a  ditorderfy  to  be  opened 
house  or  place  within  this  act,  and  the  said  act  of  the  36  Geo.  3.  ^?^  lecturer, 
and  the  provisions  in  both  the  acts  are  to  be  applied  to  such  house,  m^nd^mf^ 
&c.  where  such  admittance  shall  have  been  so  refused^  and  every  tance ;  and  if 
person  refusing  is  to  forfeit  twenty  pounds,  (y)  refuaed,  the 

deemed  disorderiy,  and  the  penon»Fefiz8mg  to  forfeit  20/'- 

The  eighteenth  section  of  the  act  relates  to  the  licensing  any  s.  is.  et  scfu. 
place  for  lecturing,  or  reading,  by  two  or  more  justices  at"  their  ^  to  licence* 
general  sessions,  or  at  a  special  session  held  for  the  purpose  ;  but  &c.  and  tl^' 
gives  a  power  to  the  justices  at  any  general  sessions  to  revoke  such  power  of  joa- 
licence.     And  any  justice  may  demand  admittance  to  any  Kcenfferd  J5|^^**%. 
place ;  and,  in  case  of  refusal,  such  place  is  to  be  deemed,  notwith-  unce  to  piacea 
standing  the  licence,  a  disorderly  house  or  place y  within  the  act;  Kcenscd;  and 
and  every  person  refusing  such  admittance  is  to  forfeit  twenty  JJ^/nJ^***"** 
pounds,  (r)     It  is  also  provided,  that  any  two  justices  upon  evi- 
dence, or  oath,  that  any  licensed  place  is  commonly  used  for  lec- 
tures or  discourses  of  a  seditious  or  immoral  tendency,  or  that 
books,  &c.  of  a  seditious  or  immoral  nature  are  there  commonly 
kept,  and  delivered  to  be  read,  may  declare  the  licence  to  have 
been  forfeited.  («)     Every  house,  &c.  licensed  for  the  sale  of  ale,  or 
liquors,  is  to  be  deemed  licensed  for  reading  within  the  act :  but 
two  or  more  justices  on  evidence;,  on  oath,  that  seditious  or  im- 
moral publications  are  usually  distributed  there  for  the  purpose  of 
being  read,  may  declare  the  licence  for  selling  ale,  or  liquors,  to 
have  been  forfeited,  (f) 

The  act  is  not  to  extend  to  lectures  delivered  in  the  universities  Tlie  act  U  not 
by  members,  &c.  or  to  lectures  delivered  in  the  hall  of  any  of  the  ^JJ2*"lJ|^ 
inns  of  court  by  persons  authorized ;  and  payments  to  school-   *     °  ^ 
masters  are  not  to  be  deemed  payments  for  admission  to  lectures 
within  the  act.  {u)     And  prosecutions  for  any  penalty  imposed  bv  Protecutiona 
the  act  are  to  be  commenced  within  three  months  after  it  shall  Hmited. 
have  been  incurred,  {w) 

The  statute  13  Car.  2.  c.  5.  reciting  the  mischiefs  of  tumulhious  13  Car.  2.  st. 
petitiofiingj  enacts,  that  no  person  shall  solicit  or  procure  the  get-  tumuhuoiM 
ting  of  hands  or  other  consent  of  any  persons  above  the  number  of  petitioning, 
twenty,  to  any  petition,  &c.  to  the  king  or  the  houses  of  Parlia- 
ment, for  alteration  of  matters  established  by  law  in  church  or 
state,  unless  the  matter  thereof  shall  have  been  first  consented 
unto  and  ordered  by  three  justices,  or  by  the  major  part  of  the 
grand  jury  of  the  county,  &c.  at  the  assizes  or  quarter  sessions ; 
or,  in  London^  by  the  lord  mayor,  aldermen,  and  common  coun- 
cil :  and  that  no  person  shall  repair  to  his  Majesty  or  the  houses 
of  Parliament,  upon  pretence  of  presenting  or  delivering  any  peti- 
tion, &c.  accompanied  with  excessive  number  of  people,  nor  at  any 
one  time  with  above  the  number  of  ten  persons ;  upon  pain  of  in- 
curring a  penalty  not  exceeding  one  hundred  pounds,  and  three 

(9)  39<}eo.  3.  c.  79.5.  17.  (i)/rf.  s.  21. 

(r)  id.%.  19.  (tt)  id.  s.  28. 

(«)  U.  %.  20.  (»)  Id.  s,  34. 
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months'  hnprisonment  for  ev6ry  offence-;  «ticlr  ofieitce  to  he  pro* 
secuted  in  the  court  of  Kind's  Bench,  or  at  the  assizes  or  quarter 
sessions,  within  six  months,  and  proved  by  two  credible  wit- 
nesses, {a)  But  there  is  a  proviso,  that  the  act  shall  not  hinder 
persons,  not  exceeding  ten  in  number,  from  pres^fnting  any  public 
or  private  grievaince  or  complaint  to  any  member  of  Parliament, 
or  to  the  king,  for  any  remedy  to  be  thereupon  had :  nor  extend  to 
any  address  to  his  Majesty  by  the  members  of  the  houses  of  Par- 
Ikunent,  during  the  sitting  of  Parliament,  (b) 

The  common  law,  and  also  several  more  ancient  statutes  than 
those  which  have  been  mentioned,  authorize  proceedings  for  the 
restraining  and  suppression  of  riots.  By  the  common  law  the 
sheriff,  under-sheriff,  constable,  or  any  other  peace-officer,  may, 
and  ought  to  do,  all  that  in  them  lies  towards  the  suppressing  of  a 
riot,  and  may  command  all  other  persons  to  assist  them :  and  by 
the  common  law-  also  any  private  person  may  lawfully  endeavour 
to  appease  such  disturbances  by  staying  the  persons  engaged  from 
executing  their  purpose,  and  also  by  stopping  others  coming  to 
join  them,  (c)  It  has  been  holden  also,  that  private  persons  may 
arm  themselves  in  order  to  suppress  a  riot;  (d)  from  whence  it 
seems  clearly  to  follow  that  they  may  also  make  use  of  arms  in 
suppressing  it,  if  there  be  a  necessity.  However,  it  may  be  very 
hazardous  for  private  persons  to  proceed  to  these  extremities ;  and 
such  violent  methods  seem  only  proper  against  such  riots  as  savour 
of  rebellion,  (e)  But  if  a  felony  be  about  to  be  committed,  the 
interference  of  private  persons  will  be  justifiable;  for  a  private 

fierson  may  do  any  thing  to  prevent  the  perpetration  of  a  felony.  (/) 
n  the  riots  which  took  place  in  the  year  1780,  this  matter  was 
much  misunderstood,  and  a  general  persuasion  prevailed  that  no 
indifferent  person  could  interpose  without  the  authority  of  a  ma- 
gistrate ;  in  consequence  of  which  much  mischief  was  done,  which 
might  otherwise  have  been  prevented,  (g) 

The  statute  34  Edw.  3.  c.  1.  empowers  justices  of  the  peace  to 
restrain  and  arrest  rioters ;  and,  having  been  construed  hberally, 
it  has  been  resolved,  that  a  single  justice  may  arrest  persons 
riotously  assembled,  and  may  also  authorize  others  to  arrest  them 
by  a  parol  command.  By  the  statute  13  Hen.  4.  c.  7-  s*  1.  the 
justices  of  the  peace,  three  or  two  of  them  at  the  least,  and  the 
sheriff  or  under-sheriff  of  the  county  where  any  riot,  assembly,  or 
rout  of  people  against  the  law  shall  be  made,  shall  come  with  the 
power  of  the  county  (if  need  be)  to  arrest  them;  and  shall  arrest 
them  ;  and  shall  have  power  to  record  that  which  they  shall  find 


{a)  IS  Car.  S.  st.  1>.  c,  5.  s.  2. 

(6)  13  Car.  2.  st.  1.  c.  5.  s.  3.  Bj  1 
W.  and  M.  scss  2.  c.  2.  s.  1.  art  5. 
usually  stylpd  the  Bill  of  Rights,  it  is 
enacted,.''  That  it'  is  the  riexit  of  the 
'*subji;cts  to  petilion  the  itio^,  and 
**  that  all'  commitments  and  prosecu- 
'*  tions  for  such  petitioning  are  illegal/* 
It  was  contended,  that  this  article  had 
virtually  repealed  the  statute  13  Car. 
2.  c.  5.:  but  Lord  Mansfield  detUred  it 
to  be  the  unanimous  opiliioa  of  the 


court,  that  neither  that  nor  any  other 
act  of  Parliament  had  repealed  it,  and 
that  it  was  in  full  force.    Rex  v.  Lord 
George  Goi-don,  Dougl.  671. 
(e)  I  Hawk.  P.  C.  c  65,  s.  11. 

(d)  Case  of  arms,  Popb.  121.  Kel. 
76. 

(e)  1  Hawk.  P.  C.  c  65.  s.  II. 

(/)  By  Chambre,  J.  in  Handcock  r. 
Baker  and  others,  2^os.  and  Pul.  265. 

(g)  By  Heath,  J.  in  Handcock  ii.  Btf^ 
ker  and  others,  2  Bos.  and  Pal.  265. 
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so  done  in  their  presence  against  the  law :  and  by  such  record  the 
offenders  shall  be  convicted  in  Hie  same  manner  as  is  contained  in 
the  statute  of  forcible  entries.  (A)  In  the  interpretation  of  this 
statute  it  has  been  holden^  that  all  persons^  noblemen  and  others, 
except  women,  clergymen,  persons  decrepit,  and  infants  under 
fifteen,  are  bound  to  attend  the  justices  in  suppressing  a  riot,  upon 
pain  of  fine  and  imprisonment ;  and  that  any  battery,  wounding, 
or  killing  the  rioters,  that  may  happen  in  suppressing  tJte  riot,  \s 
justifiable,  {i) 

An  indictment  for  a  riot  must  shew  for  what  act  the  rioters'  oftheindtct- 
assembled,  that  the  court  may  judge  whether  it  was  lawful  or  ment  and  trial. 
not :  {k)  and  it  must  state  that  the  defendants  unlawfully  assem* 
bled  :  for  a  riot  is  a  compound  offence :  there  must  be  not  only 
an  unlawful  act  to  be  done,  but  an  unlawful  assembly  of  more  than 
two  persons.  (/)  In  a  case  where  six  persons  be|ng  indicted  for  a 
riot,  two  of  them  died  without  being  tried,  two  were  acquitted,  and 
the  other  two  were  found  guilty,  the  court  refused  to  arre$t  the 
judgment,  saying,  that  as  th^  jury  had  found  two  persons  to  be 
guilty  pf  a  riot,  it  must  have  been  together  with  those  two  who 
had  never  been  tried,  as  it  could  not  otherwise  have  been  tt 
riot,  (m)  But  as  two  persons  only  cannot  be  guilty  of  a  riot,  it 
was  held,  that  where  several  were  indicted,  ana  all  but  two  were' 
acquitted,  no  judgment  could  be  given  against  the  two.  (w)  And 
though  the  inaictment  in  this  case  charged  a  battery  upon  an  in-> 
dividual  as  well  as  a  riot,  and  it  was  argued  that  the  riotose,  ^c» 
was  only  to  express  the  manner  of  the  assault,  and  a  kind  of  ag-' 
gravation  of  the  offence,  it  was  held  that  the  two  persons  coufd  not 
be  intended  to  be  guilty  of  the  battery ;  that  the  offence  was  spe- 
cial and  laid  as  a  riot,  the  riotose  extending  to  all  the  fiicts,  and' 
the  battery  being  but  part  of  the  ridtj  so  that  the  defendants  , 
being  acquitted  of  the  riot  were  acquitted  of  the  whole  of  which 
they  were  indicted.  But  it  was  also  held,  that  if  the  indict- 
ment had  been,  th^t  the  defendants,  with  divers  other  disturbers 
of  the  peace,  had  committed  this  riot  and  battery,  and  the 
verdict  had  been  as  in  this  case,  the  king  might  have  had  judg- 
ment, (o) 

Upon  an  indictment  against  H,  Hunt  and  others,  for  a  conspi-  Evidence  upon 
racy  and  unlawfully  meeting    together  with  persons  unknown,  for^rconnS-* 
for  the  purpose  of  exciting  discontent  and  diss^ection,  at  which  racy  in  unlaw- 

(&)  5  R.  S.  Stat.  1 .  c.  7.  of  riots. 

(i)  4  Blac.  Com.  146,  147.    1  Hale  {k)  Reg,j},  Gulston  and  others,  «t 

495.     The  statutes  17  R.  8.  c.  8.    2  H.  Lord  Raym.  ISIO. 

5.  c.  8,  and  19  H.  7.  e.  IS.  relate  also  (/)  Regi  Vi  Soley  et  al.  2  Saik.  993, 

to  the  summary  proceediiif$B  of  jus^.  594. 

tices,  &c.  io  cases  of  riots,  which  it  is  (m)  Rex  ».  Scott  and.  anotheis  S . 

not  thought  necessary. to  mention  fur-  Burr.  1262. 

ther  in  this  Work.    The  different  sta-  (ft)  Rex  v.  Sadbury  and  others,  1  ' 

tutes  and  the  constructipn  put,  upon  Lord  Raym.  484.  andseeJ9yin«iihr. 

them  may  be  seen  in  I  Hawk.  P.  C.  c.  Riottt  (R)  1  • 

65.8.  14.  <?l«tff.  and  5Burn,i2iol#,«fc.  (o)  Rex  v.  Sadbury  and  others,  V 

II,  III,  ly,  V.     The  statutes  2  H.  5.  c.  Lord  Raym.  484.    S.  C.  2  Salk,  598. 

8.    2  U:  5.  c.  9.  and  2  H.  6.  c.  14.  re-  pi.  2.  and  12  Mod.  262.     19  Vm^  Ahr. 

late  to  process  out  of  chancery  in  cases  AioU,  (£)  6. 
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blini:,  &c.  to 
excite  discoo' 
tent  and  dift' 
affection. 


Deckuratioiis  of 
the  parties 
•saembliDg. 
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meeting  H.  Hunt  was  the  chairnian,  it  was  holden,  that  resolu- 
tions passed  at  a  former  meeting  assembled  a  short  time  before^  in 
a  distant  place,  but  at  which  H.  Hunt  also  presided,  and  the 
avowed  object  of  which  meeting  was  the  same  as  that  of  the 
xueeting  mentioned  in  the  indictment,  were  admissible  in  evidence, 
to  shew  the  intention  of  H.  Hunt  in  assembling  and  attending  the 
meeting  in  question.  And  it  was  holden  that  a  copy  of  these 
resolutions  delivered  by  H.  Hunt  to  the  witness  at  the  time  of  the 
former  meeting,  as  the  resolutions  then  intended  to  be  proposed, 
and  which  corresponded  with  those  which  the  witness  heard  read 
from  a  written  paper,  was  admissible,  without  producing  the  ori- 
ginal. (/>) 

In  the  same  case  it  appeared,  that  large  bodies  of  men  had 
come  to  the  meeting  in  question  from  a  distance,  marching  in 
regular  order  resembling  a  military  march :  and  it  was  holden  to 
be  admissible  evidence,  to  shew  the  character  and  intention  of  the 
meeting,  that  within  two  days  of  the  time  at  which  it  took  place 
considerable  numbers  were  seen  training  and  drilling  before  day- 
break, at  a  place  from  which  one  of  tliese  bodies  had  come  to  the 
meeting  i  and  that,  upon  their  discovering  the  persons  who  saw 
them,  they  ill-treated  them,  and  forced  one  of  them  to  take  an 
oath  never  to  be  a  king's  man  again.  And  it  was  also  admitted  as 
evidence  for  the  same  purpose,  that  another  body  of  men  in  tlieir 
progress  to  the  meeting,  on  passing  the  house  of  the  person  who 
nad  been  so  ill-ti^ated,  expressed  their  disapprobation  of  his  con- 
duct by  hissing,  {g) 

It  was  decided  in  this  case,  that  parol  evidence  of  inscriptions 
and  devices  on  banners  and  flags  displayed  at  a  meeting  is  admis- 
sible without  producing  the  originals,  (r) 

And  another  point  was  also  decided  in  this  case;  namelv,  that 
upon  the  indictment  in  question  evidence  of  the  supposed  mis- 
conduct of  those  who  dispersed  the  meeting  was  not  admis- 
sible, (s) 

In  another  case  where  the  question  was,  with  what  intention  a 
great  number  of  persons  assembled  to  drill,  declarations  made  by 
those  assembled  and  in  the  act  of  drilling,  and  further  declarations 
made  by  others  who  were  proceeding  to  the  place,  and  solicitations 
made  by  them  to  others  to  accompany  them  declaratory  of  their 
object,  were  held  to  be  admissible  in  evidence  for  the  purpose  of 
shewing  their  object,  (t)  And  in  general,  evidence  is  admissible 
to  shew  that  the  meeting  caused  alarm  and  apprehension,  and  to 
prove  information  given  to  the  civil  authorities,  and  the  measures 
taken  by  them  in  consequence  of  such  information,  (t/) 

Where  several  were  indicted  for  a  riot,  it  was  moved,  that  the 
prosecutor  might  name  two  or  three,  and  try  it  against  them,  and 
that  the  rest  might  enter  into  a  rule  to  plead  not  guilty  (guilty  if 
the  others  were  found  guilty;)    and  a  rule  was  made  accord- 


(p)  Rex  V,  Hunt  and  others,  3  B.  and 
A.  566. 
(g)  Id,  Ibid, 
(r)  Id.  Ibid. 
(t)  Id.  Ibid. 


(I)  Redford  v.  Birley,  cor.  Holrojd, 
J.  Laocaiiter  Spr.  Assizes,  1828.  3 
Stark.  Evid.  1510. 

(»)  Id.  Ibid,  and  3  Stork.  N.  P.  C. 
76. 
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ingly ;  this  being  to  prevent  the  charges  in  putting  them  all  to 
plead,  {p) 

The  punishment  for  offences  of  the  nature  of  riots^  routs,  or  un-  PaQishment. 
lawful  assemblies,  at  common  law,  is  fine  and  imprisonment,  in 
proportion  to  the  circumstances  of  the  offence  :  (9)  and  formerly, 
in  cases  of  great  enormity,  it  appears  that  the  offenders  were  some- 
times punished  with  the  pillory ;  (r)  but  such  punishment  is  now 
talcen  away  by  the  statute  56  Geo.  3.  c.  138. 

{p)  Anon.  3  Sftlk.  SIT.    Begin,  v.        (q)  I  Hawk.  P.  G.  c.  65.  S.  18. 
Middlemore,  6  Mod.  818.  (r)  U  Ibid. 
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CHAPTER  THE  TWENTVSIXTH. 


OF  AFFRAYS. 


Affeats  are  the  fighting  of  two  or  more  persons  ia  some  public 
place^  to  the  terror  of  his  Majesty's  subjects,  (a)  The  derivation 
t)f  the  word  affray  is  from  the  French  effrayery  to  terrify  5  and  as 
in  a  legal  sense  it  is  taken  for  a  public  offence  to  the  terror  of  the 
people^  it  seems  clearly  to  follow  that  there  may  be  an  assault 
which  will  not  amount  to  an  affray :  as  where  it  happens  in  a  pri- 
vate place,  out  of  the  hearing  or  seeing  of  any  except  the  parties 
concerned ;  in  which  case  it  cannot  be  said  to  be  to  the  terror  of 
the  people.  (6)  And  there  may  be  an  affray  which  will  not  amount 
to  a  riot,  though  many  persons  be  engaged  in  it :  as  if  a  number 
of  persons,  being  met  together  at  a  fair  or  market,  or  on  any  other 
lawful  or  innocent  occasion,  happen  on  a  sudden  quarrel  to  fall 
together  by  the  ears,  it  seems  agreed  that  they  will  not  be  guilty 
of  a  riot,  but  only  of  a  sudden  affray,  of  which  none  are  guilty  but 
those  who  actually  engage  in  it ;  and  this  on  the  ground  of  the 
design  of  their  meeting  being  innocent  and  lawful,  and  the  subse- 
quent breach  of  the  peace  happening  unexpectedly  without  any 
previous  intention,  (r)  An  affray  diircrs  also  from  a  riot  in  this, 
that  two  persons  oiJy  may  be  giulty  of  it:  whereas  three  persons 
at.  least  are  necessary  to  constitute  a  riot^  as  has  been  shewn  in 
the  preceding  Chapter. 
Aggravrnted  An  affray  may  be  much  aggravated  by  the  circumstances  under 

••**y«'  which  it  takes  place,  either,  first,  in  respect  of  its  dangerous  tend- 

ency; secondly,  in  respect  of  the  persons  against  whom  it 
is  conmiitted ;  or,  thirdly,  in  respect  of  the  place  in  which  it 
happens. 

An  affiray  may  receive  an  aggravation  from  its  dangerous  tend- 
ency ;  as  where  persons  coolly  and  deliberately  engage  in  a  duel 
which  cannot  but  be  attended  with  the  apparent  danger  of  mur- 
der, and  is  not  only  an  op^n  defiance  of  the  law,  but  carries  with 
it  a  direct  contempt  of  the  justice  of  the  nation,  putting  men 
under  the  necessity  of  righting  themselves  {d)  And  an  affray  may 

(a)  4  Blac.  Com.  144.    8  Inst  158.  so  called  because  it  affirightetti  aod 

1  Burn.  Just.  Affray^  I.  inaketh  men  afraid  \  and  is  enqnirable 

(6)  1  Hawk.  P.  C.  c.  63.  8.  1.    In  3  in  a  leetas  a  common  nuisance. 

Inst  it  is  said  that  anaffraj  is  a  public  (c)  1  Hawk.  P.  C.  c.  65.  s.  3. 

offence  to  the  terror  or  the  Vmg^s  \i)  1  Hawk.  P.C.  c.  63.  s.  21.    This 

subjects ;  and  is  an  English  word,  and  would  apply  to  sucb  duels  as  were 
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receive  aa  aggnncation  fcom  the  perjsona  against  -whom  it  is  com- 
mitted ;  aa  where  the  officers,  of  justice  ace  violestly  disturbed  in 
the  due  execution  of  their  office,  by  the  rescue  of  a  person  legally 
arrested,  or  the  bare  aUampt  to  make  sucb.a  rescue ;  the  ministers 
of  the.  law  being,  under  its.  more  immediAte  p]X)tQction«  (e)  And 
further,  an  affray  may  receive  an  aggravation  from  the  place  in 
which  it  is  committed ;  it  is  thei^ce  severely  punishable,  when 
committed  in  the  king's,  courts,  or  even  in  the  palace^yard.  near 
those  courts.)  axid  it  is  highly. fineable  when  made  in  the.presence 
of  any  of  the  king's  inferior  courts  of  justice.  (/)  And,  upon  the 
same  account  also,  affiuys  in  a  church  or  .church^yard  have  always 
been  esteemed  very  heinous  offences,  as  being  very  great  indigni- 
ties to  the  Divine  Majesty,  to  whose  worship  and  service  such 
places  are  immediately  dedicated,  (g) 

It  is  said,  that  no  quarrelsome  or  threatening  words  .whatsoever  words  win  not 
can  amount  to  an  affiray ;   and  that  no  one  can  justify  laying  his  make  an  affray, 
hands  on  those  who  shidl  barely  quarrel  with  angry  words,  without 
coming  to  blows :   but.  it  seems  that  a  constable  may,  at  the  re-  But  there  may 
quest  of  the  party  threatened,  carr}''  the  person  who  threatens  to  >«  *«  »^y  . 
beat  him. before  a  justice,  in  order  to  iSnd  sureties.    And  granting  no  aaiud  yio- 
that  no  bare  words,  in. the  judgment  of  law,  carry  in  them  so  much  lence,  aa  where 
terror  as  to  amount  to  an  affray,  yet  it  seems  certain  that  in  some  »  person  goes 
cases  there  may  be  an.affiray  where  there  is  no  actual  violence ;  as  """^^  ' 
where    persons,  arm    themselves  with    dangerous  and    unusual 
wea{K>ns^  in  such  a.  manner  as  will  naturally  cause  a  terror  to  the 
people;  which  is  said  to  have  been  always  an  offence  at  common 
law,  and  is. strictly  prohibited  by  several  statutes,  (h) 

The  prindpal  of  these  statutes  is.  2  Edw.  3.c.  3.  sometimes  2Edw.3.  c.3. 
spoken  of  as  the  statute  of  Northampixm.   It  enacts,  that  no  man,  ?i[^'/™" 
of  what  condition  soever,  except  the  lung's  servants  in  his  .pre-  goj^  a^^^^/ 
sence,  and  his  minis^trs.in  executing  their,  office,  and  such  as.be 
in  their  o^mpany  assisting,  them,  and  also  upon  a  cry  made  for 
arms  to  keep^.the.  peace,  s&all  come  before  .the  king's,  justices,  or 
other  of  the  king^a.  ociinisters.  doing  their,  office,  with  force  and 
arm%  nor  bring,  any  force  in  affiray  of,  peace,  (i)  nor  go  nor  ride 
armedf  by  night  or  day,  in  fiiirs  or  marl^etsy or  in. the  presence  of 
the  king's  justices,  or  other  ministers,  or  elsewhere  ;  upon  pain  to 
forfeit  their  armour  to  the  king,  and  their  bodies  to  prison  at  the 
king's  pleasure.    The  statute  also  provides,  that- the  king's  jus- 
tices in  their  presence,  sh^iffs,.  and  .other  ministers  in  their  bailie- 
.wicks,^lords  of  franchises  and<tHeir  bailiffs  in  the  same,  and  mayors 
and  bailiffs  of  cities  apd  boroughs  within  the  same,  and  borough- 

fougbt  in  ambient  tiniest  and  to,.sucb  {g)  i  Hawk«  P^  C.  c.  6S:s.  2S.  And 

«$.have.be«ii,ocra.sionsUy  Jbeard  of^io  seo  |i<i«(.  Chap.  xxTtii.   OfDUiurb- 

iQore  iDiod^ra.  days^.  in.  neigbbQurinf  anee»  in.  Plueet  of  Pubiie  WorMp, 

covjalries,  fon<;ht  amidst'a  nujnber.  of  (A)  Id,  ibid,  sect.  2,  4. . 

Sf»ecUtors.    l^t    qn,  if .  a  dueU    ns  (i)  The  words  of  Uie  statii^e  are.^ 

usii»Uy.cpodUcted..iu  ihi3  couatcy.  of  pffraide  la  pee9*    But  Lord. Coke^  ia 

Jat^, years, would  be, an  affray?  3  Inst.  158.  cibss.it  bs ,cn .effraier  d9 

{fil  \  Unvk.  P.  C.  c«  63.  s.  SS<    And  la  paisi  aod  observes,,  that  the.  writ 

see^poMU  Chsip,  on, He^^ue,  grounded  npoatbe  statate  says  inquo* 

(f)  1  Uavk^  P.  C,  c.  SI.  s.  6,  10.  rtmdMm  de  poptdo  ierrorem^  .and  that 

c.  63.  9.  SS«    As  to  stxiking  in  the  tbei^cfore  the  prmted  book.^m  affm^ 

courts,  of  justice,.  aee.P9«4«  Boiik  XIL  dtla  peace)  should  ibajanvcaded.. 
Chap,  on  Jggravaled  Jaaultt, 
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liolderd,  constabksy  and  wardens  of  the  peace  within  their  wards^ 
shall  have  power  to  execute  the  act :   and  that  the  judges  of  as- 
size may  enquire  and  punish  such  officers  as  have  not  done  that 
which  pertained  to  their  office.    This  statute  is  further  enforced 
by  7  Rich.  2.  c.  13,  and  by  the  20  Rich.  2.  c.  1.  which  adds  the 
further  punishment  of  a  fine. 
CoiiBtniction         In  the  exposition  of  this  statute  of  2  Edw.  3.  it  has  been  holden, 
of  2  Edw.3.c.  that  no  wearing  of  arms  is  within  its  meaning,  unless  it  be  ac- 
wlJg^^mcd!'**  wmpanied  with  such   circum^aoces  as    are  apt  to  terrify  the 

Ipeople ;  from  whence  it  seems  clearly  to  follow,  that  persons  of 
.  equality  are  in  no  danger  of  offending  against  the  statute  by  wear- 
•  ing  common  wei^ons,  or  having  their  usual  number  of  attendants 
with  them  for  their  ornament  or  defence,  in  such  places,  and  upon 
such  occasions,  in  which  it  is  the  common  fashion  to  make  use  of 
them,  without  causing  the  least  suspicion  of  an  intention  to  com- 
<  mit  any  act  of  violence,  or  disturbance  of  the  peace,  (k)  And  no 
person  is  within  the  intention  of  the  statute,  who  arms  himself  to 
mippresB  dangerous  rioters,  rebels,  or  enemies,  and  endeavours  to 
suppress  or  resist  such  disturbers  of  the  peace  and  quiet  of  the 
realm.  (/)  But  a  man  cannot- excuse  wearing  subh  armour  in 
public  by  alle^ng  that  a  person  threatened  him,  and  that  be 
wears  it  for  the  safety  of  his  person  from  the  assault :  though  no 
one  will  incur  the  penalty  of  the  statute,  for  assembling  hi» 
neighbours  and  friends  in  his  own  house,  against  those  who 
threaten  to  do  him  any  violence  therein,  because  a  man's  house  is 
as  his  castle,  {m) 

It  may  be  useful  to  mention  shortly  the  acts  which  may  be  done 
for  the  suppression  of  an  affiray,  by  a  private  person,  by  a  consta- 
ble, or  by  a  justice  of  peace. 

It  seems  to  be  agreed,  that  any  one  who  sees  others  fighting 
may  lawfully  part  them,  and  also  stay  them  till  the  heat  be  over^ 
and  then  deliver  them  to  the  constable,  who  may  carry  them  be- 
fore a  justice  of  peace,  in* order  to  their  finding  sureties  for  the 
peace ;  and  it  is  said  that  any  private  person  may  stop  those 
whom  he  shall  see  coming  to  jom  either  party,  (n)  And  it  seems 
to  be  clear  that  if  either  party  be  dangerously  wounded  in  such  an 


Of  the  inpprcs- 
sionofiijfiriys 
by  a  priyate 
penon. 


,    (k)  1  Hawk.  P.  C.  c.  63.  8.  9.' 

(/)  Id.  sect.  10. 

(m)  Id.  s.  8.  and  see  in  s.  5,  6,  7.  as 
to  the  proceedings  of  jastices,  &c. 
executing  the  act    As  to  amis  in  Ire^ 
Undj  the  47  6.  3.  sess.  2.  c.  54  was 
passed,  and  is  intituled,  **  An  act  to 
**  prevent  improper  persons  from  bav- 
**  ing  arms  in  Ireland  ;*'  and  haying 
been  continued  and  amended   from 
time  to  time,  was  further  continued 
for  five  years,  and  until  the  end  of  the 
then  next  session  of  parliament  by  4 
G.  4.  c.  14.    By  this  act  of  47  G.  3.  it 
is  felony  to  make  pikes,  &c.  under 
certain  circumstances,  without  a  li- 
cence, s.  11.    And  by  s.  IS.  jnslices 
may  search  for  pikes,  &c. ;  and  per- 
sons  havinesuch  instruments  in  pos- 
session under  certain  circumstances^ 


are  punishable  by  twelve  months*  in»- 
prisonment  for  the  first  offence,  andl 
tor  any  subsequent  offence  to  be  ad- 
judgea  felons. 

(n)  1  Hawk.  P.  C.  c.  63.  s.  II. 
Where  it  is  said  that  from  hence  it 
seems  clearly  to  follow,  that  if  a  man 
receive  a  hurt  from  either  party,  in 
thus  endeavouring  to  preserve  the 
peace,  he  shall  have  his  remedy  by  an 
action  as;ainst  him :  and  that  upon  the 
same  ground  it  seems  equally  reason* 
able  that  if  he  unavoidably  mippeii  to 
hurt  either  part7«  in  thus  doinf^  what 
the  law  botn  allows  and  commends, 
be  may  well  Justify  it;  inasmuch  as 
he  is  no  way  in  fault,  and  the  damage 
done  to  the  other  was  occasioned  by 
a  laudable  intention  to  do  him  a  kind- 
ness. 
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affray,  and  a  staoder  by,  endeavouring  to  arrest  the  othery  be  not 
able  to  take  him  without  hurting  or  even  wounding  him^  yet  he  is 
in  no  way  liable  to  be  punished,  inasmuch  as  he  is  bound,  under 
pain  of  fine  and  imprisonment,  to  arrest  such  an  ofiender,  and 
either  detain  him  till  it  appear  whether  the  party  will  live  or  die, 
or  carry  him  before  a  justice  of  peace,  (o) 

It  seems  agreed,  that  a  constable  is  not  only  impowered,  as  all  Oftheroppnt* 
private  persons  are,  to  part  an  afiray  which  happens  in  his  pre^  ^^^  of  affrays 
sence  ;  but  is  also  bound,  at  his  peril,  to  use  his  best  endeavours  ^  *  «0Mt*We- 
tor  this  purpose  :  and  not  only  to  do  his  utmost  himself,  but  also 
to  demand  the  assistance  of  others,  which,  if  they  refuse  to  give 
him,  they  are  punishable  with  fine  and  imprisonment.  And  it  is 
laid  down  in  the  books,  that  if  an  afiray  be  in  a  house^  the  con- 
stable may  break  open  the  doors  to  preserve  the  peace ;  and  if  af- 
frayers fly  to  a  house,  and  he  follow  with  fresh  suit,  he  may  break 
open  the  doors  to  take  them,  {p)  And  so  far  is  the  constable  in« 
trusted  with  a  power  over  all  actual  afirays,  that  though  he  him- 
self is  a  sufferer  by  them,  and  therefore  liable  to  be  objected 
against^  as  likely  to  be  partial  in  his  own  cause,  yet  he  nuiy  sup- 
press them ;  and  therefore  if  an  assault  be  made  upon  hun,  he 
may  not  only  defend  himself,  but  also  imprison  the  offender  in  the 
same  manner  as  if  he  were  in  no  way  a  party,  {q)  It  is  said  also 
that  if  a  constable  see  persons  either  actually  engaged  in  an  affiray, 
as  by  striking,  or  offering  to  strike,  or  drawing  their  weapons,  &c. 
or  upon  the  very  point  of  entering  upon  an  afiray,  as  where  one 
shall  threaten  to  kill,  wound,  or  beat  another,  he  may  either  carry 
the  offender  before  a  justice  of  the  peace,  to  the  end  that  such  jus- 
tice may  compel  him  to  find  sureties  for  the  peace,  &c.  or  he  may 
imprison  him  of  his  own  authority  for  a  reasonable  time  till  the 
heat  be  over,  and  also  afterwards  detain  him  till  he  find  such  surety 
by  obligation.  But  it  seems  that  he  has  no  power  to  imprison 
such  an  offender  in  any  other  manner,  or  for  any  other  purpose ; 
for  he  cannot  justify  the  committing  an  affrayer  to  gaol  tUl  he 
shall  be  punished  for  his  offence ;  and  it  is  said  that  he  ought  not 
to  lay  hands  on  those  who  barely  contend  with  hot  words,  with- 
out any  threats  of  personal  hurt :  and  that  all  which  he  can  do  in 
such  a  case,  is  to  command  them,  under  pain  of  imprisonment,  to 
avoid  fighting,  (r) 

But  it  seems  to  be  the  better  opinion,  that  a  constable  has  no 
power  to  arrest  a  man  for  an  affray  done  out  of  his  otvn  view, 
without  a  warrant  from  a  justice  of  peace,  unless  a  felony  be  done^ 
or  likely  to  be  done :  for  it  is  the  proper  business  of  a  constable 
to  preserve  the  peace,  not  to  punish  the  breach  of  it :  nor  does  it 
follow,  from  his  having  power  to  compel  those  to  find  sureties 
who  break  the  peace  in  his  presence,  that  he  has  the  same  power 
over  those  who  break  it  in  his  absence  ;  inasmuch  as  in  such  case 
it  is  most  proper  to  be  done  by  those  who  may  examine  the  whole 

(o)  1  Hawk.  P.  C.  c.  63.  9.  12*    8  At  least,  it  should  seem,  there  mast  he 

IdsL  168.  some  circumstapcos  of  extraordioary 

{p)  Id,  ibid,  s.  13,  16.    But  qu.  if  a  Tiolence  in  the  affray  to  Justify  him 

coostable  can  safely  break  open  the  in  so  doing, 
doors  of  a  dwelling  house  in  such        {q)  Id.  ibid.  sect.  15. 
case,  without  a  magistrate's  warrant?       (r)  Id.  iMd,  sect.  14. 

vol..  U  T 
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circumstances  of  the  matter  npon  oath,  which  a  constable  cannot 
do :  yet  it  is  said  that  he  may  carry  those  before  a  justice  of 
peace  who  were  arrested  by  such  as  were  present  at  an  affiray^ 
and  delivered  by  them  into  his  hands,  (s) 

There  is  no  doubt  but  that  a  justice  of  peace  may  and  must  do 
all  such  things  for  the  suppression  of  an  affray,  which  private  men 
or  donstables  are  either  enabled  or  required  by  the  law  to  do :  but 
it  is  said  that  he  cannot,  without  a  warrant,  authorize  the  arrest 
of  any  person  for  an  affray  out  of  his  view.  Yet  it  seems  clear^ 
that  in  such  case  he  may  make  his  warrant  to  bring  the  offender 
before  him,  in  order  to  compel  him  to  find  sureties  for  the  peace. 
Also  it  seems  that  a  justice  of  peace  has  a  greater  power  over  one 
who  has  dangerously  wounded  another  in  an  affray,  than  either  a 
private  person  or  a  constable ;  for  there  does  not  seem  to  be  any 
good  authority,  that  these  have  any  power  to  take  sureties  of  such 
an  offender :  out  it  seems  certain  that  a  justice  of  the  peace  has 
a  discretionary  power,  either  to  commit  him,  or  to  bail  him  till 
the  year  and  day  be  past.  It  is  said,  ho  ^*  ever,  that  a  justice  ought 
to  be  very  cautious  how  he  takes  bail,  if  the  wound  be  dangerous; 
^ince,  if  the  party  die,  and  the  offender  do  not  appear,  the  justice 
is  in  danger  of  being  severely  fined,  if  upon  the  whole  circum- 
stances of  the  case  he  has  been  too  favourable,  (t) 

The  punishment  of  common  affrays  is  by  fine  and  imprison-* 
ment;  the  measure  of  which  must  be  regulated  by  the  circum- 
stances of  the  case :  for  where  there  is  any  material  aggravation, 
the  punishment  will  be  proportionably  increased,  (u) 


(t)  1  Hawk.  P.  C.  c.  63.  s.  17 .  It  is 
submitted  that  a  constable  cannot,  in 
a  case  of  affray,  arrest  without  a  war- 
rant from  a  roagistrate,  unless  he  sees 
an  actual  breach  of  the  peace  com- 
mitted ;  or,  in  other  words,  flagrante 
delicto.  He  cannot  arrest  of  his  own 
authority  after  the  affray  is  oyer.  See 
ihe  argument  of  Best,  Serjt.  and  the 


judgment  of  Mansfield,  C.  J.  in  Clif- 
ford V.  Brandon,  2  Campb.  S67»  371. 
and  see  Reg.  v,  Tooley  and  others,  8 
Lord  Rayra.  IS96.  and  posi^  Book  III. 
.  Chap.  iii.  on  Jfansiaughier,  S.  4. 

(I)  1  Hawk  P.  C.  c.  65*  s.  19. 

(u)  4Blac.  Com.  145.  1  Hawk.  P.  G. 
C.  dS.  s.  80. 
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CHAPTER  THE  TWENTY-SEVENTH. 


OF  CHALLENGING  TO  FIGHT. 

It  is  a  very  high  offence  to  challenge  another,  either  by  word  or 
letter,  to  fight  a  duel,  or  to  be  the  messenger  of  such  a  challenge, 
or  even  barely  to  endeavour  to  provoke  another  to  send  a  challenge, 
or  to  fight;  as  b^  dispersing  letters,  for  that  purpose,  full  of  re- 
flections, and  insinuating  a  desire  to  fight,  (a)  And  it  will  be  no 
excuse  for  a  party  so  omnding,  that  he  has  received  provocation  : 
for  as,  if  one  person  should  kill  another,  in  a  deliberate  duel,  under 
the  proYOcation  of  charges  against  his  character  and  conduct  ever 
so  grieyous,  it  will  be  murder  in  him  and  his  second :  th^  bare 
incitement  to  fight,  though  under  such  provocation,  is  in  itself  a 
very  high  misdemeanor,  though  no  consequence  ensue  thereon 
against  the  peace,  {b) 

The  offence  of  endeavouring  to  provoke  another  to  send  a  chal-  Of  endeavour* 
lenge  to  fight  was  much  considered  in  a  modem  case,  in  which  it  ing  to  proroke 
was  held  to  be  an  indictable  misdemeanor:  and  more  especially  as  !f??*fli?,  . 

r  ..  *         *        t     .  .   .       1.1    ii  '^  /         Bend  a  cnal- 

sucn  provocation  was  given  m  a  letter  containmg  libellous  matter,  lenge. 
and  as  the  pre&tory  part  of  the  indictment  alleged  that  the  de- 
fendant intended  to  do  the  party  bodily  harm,  and  to  break  the 
king's  peace,  (e)  And  the  sending  such  letter  was  held  to.  be  an 
act  done  towards  the  procuring  the  covmnission  of  the  misdemeanor 
meant  to  be  accomplished,  (d)  In  this  case,  with  respect  to  the  of  theintent* 
intent  of  the  defendant,  the  rule  was  adopted. that  where  an  evil 
intent  accompanying  an  act  is  necessary  to  constitute  such  act  a 
crime,  the  intent  must  be  alleged  in  the  indictment  and  proved ; 
though  it  is  sufficient  to  allege  it  in  the  prefatory  part  of  the  in- 
dictment: but  that  where  the  act  is  in  itself  unlawful,  the  law 
infers  an  evil  intent ;  and  the  allegation  of  such  intent  is  merely 
matter  of  form,  and  ne6d  not  be  proved  by  extrinsic  evidence  Qp 
the  part  of  the  prosecution,  {e) 

{a)  1  Hawk.  P.  C.  c.  63.  8. 3.    3  Inst.  *'  of  the  CarmarthenMrt  election  ba- 

158.    4  Blac.  Com.  150.  Hicks*s  case,  *'  siness,  as  far  as  it  relates  to  me,  yoii 

Hob.  215.  '*  have  behaved  like  a  blackguard.     I 

(ft)  Rex  V,  Rice,  3  East,  581.  "  shall  expect  to  hear  from  you  on 

(e)  Rex  V.  Phillips,  6  East.  464.  The  **  this  subject,    and   will  punctually 

letter  was  "  Sir— It  will,  I  conclude,  "  attend  to  any  appointment  you  may 

'*  from  the  description  you  gave  of  •*  think  proper  to  make.*' 

*'*  your  feelings  and  ideas  with  respect  id)  See  ante^  44,  45.                  x 

"  to  insult,  in  a  letter  to  Mr.  Joiiet^  {e)  Rex  v.  PhillipSi  6  East.  47a to 

"  of  last  Monday^s  date,  be  sufficient  475. 
*'  for  me  to  tell  you,  that  in  the  whole 
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It  has  been  considered  that  mere  words  of  provocation,  as 
^^  liar"  and  ^^  knave,"  though  motives  and  mediate  provoci^on 
for  a  breach  of  the  peace,  yet  do  not  tend  immediately  to  the 
breach  of  the  peace,  like  a  cnallenge  to  fight,  or  a  threatening  to 
beat  another.  (/)  But  words  which  directly  tend  to  a  breach  of 
the  peace  may  be  indictable ;  as  if  one  man  challenges  another  by 
words;  {/()  and  if  it  can  be  proved  that  the  words  used  were  in- 
tended to  provoke  the  party,  to.  whom  they  were  addressed, 
to  give  a  challenge,  die  case  would  seem  to  fell  widiin  the  same 
rule.  (A) 

With  respect  to  challenges  given  on  account  of  money  won  by 
gaming,  it  is  enacted  by  9  Aau,  c.  14,  s.  8^  that  whoever  shaU 
challenge  or  provoke  to  fight  any  other  person  or  persons  what- 
soever upon  account  of  any  money  won  by  gaming,  playing,  or 
betting,  at  any  of  the-  games  mentioned  in  the  act,  (t)  shall^  upon 
conviction  by  indictment  or  iiiformatio%  forfeit  all  their  goods, 
chattels,  and  personal  estate,  and  suffer  ixiq>risoninfint  wiibput 
baS,  in  th^  county  prison,  for  two  years. 

In  a  case  where  a  person  wjK>fte  a  letter  with-intent  to  provoko  a 
challenge,  sealed  it  up,  and  put  it  into  the.  twopenny  post-office  in 
a  street  in  We$tminster,  admressed  to  the  pcosecutor  in  the  ci^  of 
London^  by  whom  it  wa&  there  received;  Lcurd  £llenborough>  G.  J. 
held  that  the  defendant  might  be  indicted  in  Middlesex^  as  there 
was  a  sufficiait  publication  in  that  c^ouolfy  by  putting  the  letter 
into  the  post-office  there,  with  the  iotept  thai;  it  shoidd  be  deli- 
vered to  the  prosecutor  elsewhere;  and  that  if  the  letter  had 
nevOT  been  ddivered,  the  defendamt's.  offemee  would  have  been 
the  same*  {k) 

It  may  be  observed,  before  this  subject  is  conduded,  that  send- 
ing a  challenge  is  an  offence  for  which  the  court  of  KUig*s  Bench 
wm  grant  a  criminal  information :  but  in  a  case  where  it  appeared, 
upon  the  affidavits,  that  the  party  applying  for  an  information 
had  himself  given  the  first  challenge^  the  court  refosed  to  proceed 
against  the  other  party  by  w»y  of  infMrmatiQa;  and  left  the  pro- 
secutor to  his  ordinary  remedy  by  action  or  indictment,  {t)  A  rule 
to  shew  cause  why  audi  an  information  should  not  be  granted 
has  been  made,  upon  producing  copies  only  of  the  letters  in 
which  the  challttige.was  contained,  such  copies  being  sufficientiy 
verified,  (m) 

Hie  punishment  for  this  offence,  as  a  misdemeaaor,  is  dis- 
cretionary, and  must  be  guided  by  such  circumstances  of  ag- 
gravation or  mitigation  as  are  to  be  found  in  each  particular 
case,  (n) 

(/)Kio^'aca^»4Iiist  181.  (0  Rex   v.   Haakey,   1  Banr.  316. 

{g)  Eeguu  o.  Langley,  0  Mod.  1S5.  where  it  is  said  that  the  coart  held 

S.  C.  S  Lord  Bajm.  1031.  that  it  might  have  heen  right  to  lunre 

(MThe  rule  given  in  S  Inst.  158.  granted  cro$»  istformuUant^  in   case 

i^-^-Qwtndo  lUiquid  prohibetuTt  prohi*  aach  fNirty  had  applied  for  aa  in- 

keime  ei  omne  per  quod  devenilur  ad  formation  against  the  other. 

iUud.  (m)  Rex  v.  Chappel,  I  Burr.  402. 

(t)  In  the  first  section  of  the  act,  the  (n)  Rex  v.  Rice,  S  Bast  584.   in 

trords  are  *'  cards^  dice,  tables,  tennis,  which  case  the  defendant  (though  he 

*' bowls,  or  othsl*  game  or  games  what-  had  undergone  some  imprisonment, 

'*  soever."  and  though  there  were  several  cir- 

(k) Rex  V. WiUiamSi  %  Campb,  506.  cumstaaces teodingniateriaHy  tomiti* 
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gate  his  offence,)  wis  seotenced  to  pay  dadlin^,  says,  **  upon  irhich  consi- 
a  fin^  of  1001.  and  to  be  imprisoned  **  derations  persons  conyicted  of  barelr 
for  one  calendar  month,  ana  at  the  *'  sending  a  challenge  have  lieen  ad- 
expiration  of  that  time  to  eiye  seen-  **  judged  to  pay  a  nne  of  lOOI.  and 
rity  to  keep  the  peace  for  three  ]rears,  **  to  be  imprisoned  for  one  month 
himself  in  lOOOi.  and  two  sureties  in  *'  without  bail,  and  also  to  make  a 
S50/.  each,  and  to  be  further  impri-  '*  public  acknowledgment  of  their  of- 
soned  till  such  fine  was  paid  and  such  *^  fence,  and  to  be  bound  to  their 
securities  given.  Hawkins,  speaking  **  good  behaviour.**  1  Hawk.  F«  C. 
of  the  pea&idous   consequences  <»  c.j63.a,8U 
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CHAPTER  THE  TWENTY-EIGHTH. 


OF    DISTURBANCES   IN    PLACES   OF    PUBLIC   WORSHIP* 


It  has  been  already  stated  that  aflfirays  in  a  church  or  church- 
yard have  always  been  esteemed  very  heinous  offences,  as  being 
very  great  indignities  to  the  Divine  Majesty,  to  whose  worship 
andf  service  such  places  are  immediately  dedicated ;  (a)  and  upon 
this  consideration  all  irreverent  behaviour  in  these  places  has  been 
esteemed  criminal  by  the  makers  of  our  laws.  So  that  many  dis- 
turbances occurring  in  these  places  are  visited  with  punishment 
which,  if  they  happened  elsewhere,  would  not  be  punishable  at  all ; 
as  bare  quarrelsome  words :  and  some  acts  are  criminal,  which 
would  be  commendable  if  done  in  another  place;  as  arrests  by 
virtue  of  legal  process,  (b) 

Several  statutes  have  been  passed  for  the  purpose  of  preventing 

disturbances  in  places  of  worship   belon^ng  to  the  established 

church,  and  also  in  those  belonging  to  congregations  of  Protestant 

Dissenters  and  Roman  Catholics. 

5  &  6  Edw.  6.        The  5  &  6  Edw.  6.  c.  4.  enacts,  *^  that  if  any  person  whatsoever 

c.4.a»toquar-  «  shall,  by  words  only,  quarrel,  chide,  or  brawl,  in  any  church  or 

iif*^  OT'tofwl-    "  church-yard,  that  then  it  shall  be  lawful  unto  the  ordinary  of 

^'in  a  church  "  the  place  where  the  offence  shall  be  done,  and  proved  by  two 

or  church^        <^  lawful  witnesses,  to  suspend  every  person  so  offending;  that  is 

y*'*'  ^*  to  gay,  if  he  be  a  layman,  ab  ingressu  ecclesicBy  and  if  he  be  a 

'^  clerk,  from  the  ministration  of  his  office,  for  so  long  time  as  the 
*^  said  ordinary  shall  by  his  discretion  think  meet  and  convenient, 
**  according  to  the  fault." 
S.2.  Smiting  By  the  second  section  of  the  same  statute,  ^^if  any  person  or 
ot  laying  vip-  ic  persons  shall  smite  or  lay  violent  hands  upon  any  other,  either 
chuVchor*  *"  *^  ^^  ^^T  church  or  church-yard,  then  ipso  facto  every  person  so 
chiirch-yaid.     ^  offending  shall  be  deemed  excommunicate,  and  be  excluded  from 

**  the  fellowship  and  company  of  Christ's  congregation.'' 
S.  3.  Striking  ^^  ^^^  third  section  enacts,  ''That  if' any  person  shall  mati- 
with  a  weapon  '^  ciously  strike  any  person  with  any  weapon  in  any  church  or 
*h*  ^h^'wd*^'  ^*  church-yard,  or  shietll  draw  any  weapon  in  any  church  or  church- 
or  towfng  *  ^^  yard,  to  the  intent  to  strike  another  with  the  same  weapon,  that 
one  with  in-  <^  then  every  person  so  offending,  and  thereof  being  convicted,  by 
.  ,.__     ^^  verdict  of  twelve  men,  or  by  his  own  confession,  or  by  two  law- 

''  ful  witnesses,  before  the  justices  of  assize,  justices  of  oyer  and 
''  terminer,  or  justices  of  peace  in  their  sessions,  by  force  of  this 


tent  to  gtrike. 


(a)  Ante,  27 1 .  {b)\  Hawk.  P.  C.  c.  63. 8. 8S. 
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^^  act,  shall  be  adjudged  by  the  same  justices  before  whom  such 
'^  person  shall  be  convicted  to  have  one  of  his  ears  cut  off:"  then 
after  providing  for  the  offender  being  branded,  in  case  he  shall 
have  no  ears,  it  concludes,  ^^and  besides  that  every  such  person  to 
*^  be  and  stand  ipso  facto  excommunicated  as  is  aforesaid." 

In  the  construction  of  this  statute  it  has  been  held  that  the  Constractioii 
ecclesiastical  court  may  proceed  upon  the  two  first  sections,  and  is  ^^  ^^  statute. 
not  to  be  prohibited  ^  for  though  the  offence  mentioned  in  the 
second  section  of  smiting  in  the  church  or  church-yard  is  still  an 
.  offence  at  common  law,  and  the  offender  may  be  indicted  for  it ; 
yet  besides  this,  he  may,  by  the  act,  be  ipso  facto  excommuni- 
cated, (c)  No  previous  conviction  is  necessary  in  this  case ; 
though,  if  there  be  one,  the  ordinary  may  use  it  as  proof  of  the 
fact.  But  before  the  ecclesiastical  court  can  proceed  for  the 
offence,  in  the  third  section,  of  maliciously  striking,  &c.  there 
must  be  a  previous  conviction,  and  a  transmission  of  the  sentence 
to  the  ordinary,  {d)  Indeed,  if  the  ecclesiastical  court  proceeds 
for  damages  on  either  clause,  the  court  of  King's  Bench  will  pro- 
hibit them ;  for  the  proceedings  of  the  ecclesiastical  court  are  pro 
salute  ammcB.  (e)  . 

Cathedral  churches,  and  the  church-yards  which  belong  to  them, 
are  within  the  statute.  (/)  And  it  has  been  held  that  it  will  be 
no  excuse  for  a  person  who  strikes  another  in  a  church,  &c.  to 
shew  that  the  other  assaulted  him*  (g)  But  church-wardens,  or 
perhaps  private  persons,  who  whip  boys  for  playing  in  the  church, 
or  pull  off  the  hats  of  those  who  obstinately  refuse  to  take  them 
off  themselves,  or  gently  lay  their  hands  on  those  who  disturb  the 
performance  of  any  part  of  divine  service,  and  turn  them  out  of 
the  church,  are  not  within  the  meaning  of  the  statute.  (A) 

The  statute  1  Mary,  sess.  2.  c.  3.  enacts,  "  that  if  any  person  or  l  M.  seas.  2.  c. 
*^  persons,  of  their  own  power  and  authority,  do  and  shall  willingly  fj^^a^cs 
^'  and  of  purpose,  by  open  and  overt  word,  fact,  act,  or  deed,  maJi-  during  the 
'^  ciously  or  contemptuously  molest,  let,  disturb,  vex,  or  trouble,  time  of  divine 
"  or  by  any  other  unlawful  ways  or  means  disquiet  or  misuse,  any  ■®'^"^' 
preacher  or  preachers,  licensed,  allowed,  or  authorized,  to  preach 
by  the  Queen's  highness,  or  by  any  archbishop  or  bishop  of  this ' 
^*  realm,  or  by  any  other  lawful  ordinary,  or  by  any  of  the  univer- 
sities of  Oxford  and  Cambridge,  or  otherwise  Itxwhlly  authorized 
or  charged  by  reason  of  his  or  their  cure,  benefice,  or  other  spi- 
^'  ritual  promotion  or  charge,  in  any  of  his  or  their  open  sermon, 
'^  preaching,  or  collation,  that  he  or  they  shall  make,  declare, 
'^  preach,  or  prononnce,  in  any  church,  chapel,  church-yard,  or  in 
'^  any  other  place  or  plstces,  used,  frequented,  or  appointed,  or  that 
^^  hereafter  shall  be  used  or  appointed  to  be  preached  in ;  or  if  any 
^'  person  or  persons  shall  maliciously,  willingly,  or  of  purpose, 
"  molest,  let,  disturb,  vex,  disquiet,  or  otherwise 'trouble,  any  par- 
^^  son,  vicar,  parish-priest,  or  curate,  or  any  lawful  priest,  pre- 
paring, saying,  doing,  singing,  ministering,  or  celebrating,  the 
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(e)  Wilson,    Clerk,   v.-  Greaves,   1  C.  J.  in  the  same  case,  *' We  proceed 

Borr.'  240.  **  to  pufiith^  they  to  amend.'** 

.    (d)  Id.  Ibid.  if)  Dethick's  case,  1  Leon.  248. 

(e)  Wilson,  Clerk,    v.    Greaves,   1  (^)  1  Hawk.  P.  C.  c.  63.  s.  28, 

Bnrr.  240.    And  by  Lord  Mansfield,  {h)  Id.  Ibid.  s.  29. 
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Rescuing  of- 
fenders, or 
hindering 
their  arrest. 

Escape  of 
offenders. 


IW.andM.c. 
18.  Disturb- 
ing dissenting 
congregations. 


Of  Disfwhances  in  Placea  [noei  a 

^  mass^  or  other  such  divine  sendee,  sacraments  or  sacramentalsy 
^^  as  was  most  commonly  frequented  and  used  in  the  last  year  of 
'^  the  reign  of  the  late  sovereign  lord  king  Henry  the  eighth,  or 
^  that  at  any  time  hereafter  shall  be  allowed^  set  forth,  or  autho- 
^^  rized,  by  the  Queen's  majesty ;  or  if  any  person  or  persons  shall 
"  unlawfully,  contemptuously,  or  maliciously,  of  their  own  power 
'^  or  authority,  pull  down,  deface,  spoil,  or  otherwise  breaks  any 
'^  altar  or  altars,  or  any  crucifix  or  cross,  in  any  church,  chapel,  or 
**  church -yard,"  every  such  offender,  his  aiders,  procurers,  or  abet- 
tors, may  be  apprehended  by  any  constable  or  churchwarden  of  the 
place  where  such  offence  shall  be  committed,  or  by  any  other  officer 
or  person  then  being  present  at  the  time  of  the  said  offence,  and 
being  so  apprehended,  shall  be  brought  before  some  justice  of 
peace,  by  wnom  he  shall  upon  due  accusation  be  committed  forth- 
with ;  and  within  six  days  next  after  the  accusation  the  said  jus- 
tice with  one  other  justice  shall  diligently  examine  the  ofience ; 
and  if  the  two  justices  find  the  persoii  guilty,  by  proof  of  two 
witnesses,  or  confession,  they  shall  commit  him  to  gaol  for  three 
months,  and  further  to  the  quarter  sessions  next  after  the  end  of 
the  three  months ;  at  which  sessions  he  is  upon  repentance  to  be 
discharged,  finding  surety  for  his  good  behaviour  for  a  year;  and 
if  he  will  not  repent,  he  is  to  be  further  committed  till  he  does,  (t) 

It  has  been  resolved,  that  the  disturbance  of  a  minister  in  saying 
the  present  common  prayer  is  within  this  statute ;  for  the  express 
mention  of  such  divine  service  as  should  be  afterwards  authorized 
by  queen  Mary  impliedly  includes  such  service  also,  as  should  be 
authorized  by  her  successors,  upon  the  principle  that  as  the  king 
never  dies,  a  prerogative  ^ven  generally  to  one  goes  of  course  to 
others,  {k) 

The  statute  further  provides,  that  persons  rescuing  offenders  so 
apprehended  as  aforesaid,  or  hindering  the  arrest  of  offenders,  shall 
suffer  like  imprisonment,  and  pay  a  fine  of  five  pounds  for  each 
ofience.  (/)  And  if  any  offenders  be  not  apprehended,  but  escape, 
the  escape  is  to  be  presented  at  the  quarter  sessions,  and  the  inha- 
bitants of  the  parish  where  the  escape  was  sufiered  are  to  forfeit 
five  pounds,  (m) 

Precedents  are  to  be  met  with  of  indictments  for  breaking  the 
windows  of  a  church,  by  firing  a  gun  against  them :  (n)  but  it  has 
been  doubted  whether  such  an  indictment  is  sustainable,  as  being 
for  a  mere  trespass,  (o) 

The  arrest  of  a  clergyman  in  any  church  or  chmrch-yard,  -while 
attending  to  divine  service,  makes  the  offender  liable  to  impri- 
sonment and  ransom  at  the  king's  will,  and  gree  to  the  party  ar- 
rested, {p) 

The  statute  1  W.  and  M .  c.  18.  s.  18 ,  which  was  passed  for  the 
purpose  of  exempting  Protestants  dissenting  from  the  church  of 
England  from  the  penalties  of  certain  laws  therein  mentioned. 


(f)  1  Mar.  sess.  2.  c.  3.  s.  2, 3,  4, 5, 6. 
(k)  1  HawlL.  P.  C.  c.  63.  s.  31.  Gibs. 
372. 
(0  S.7. 
(m)  S.  8. 
(»)  8  Chit.  Crim.  L.  S9. 


(e)  Id,  Ibid*    And  see  amte^  51. 

(p)  50  Edw.  3.  c.  5.  1  R.  9.  c.  15. 
But  the  arrest  notwithstandiD^,  if  oot 
on  a  Sunday ^  is  |^ood  ia  law.  Wats.  c. 
34.  5  Burn.  Just.  AiftlrV  fF0r»Mp^  p. 
111. 
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eiwcte,  '^Tbatif  aiiyferaoQ<yrfenoii8  Bhall,  williag^aAd  of  pur- 
^  pose,  maliciougly  or  coBtemptaonfily^  come  iato  any  cathedral  or 
^'  parish  church,  chapel,  or  other  cmigregation  permitted  by  thk 
'^  act,  and  disquiet  or  disturb  the  same,  or  susuee  any  pfeacher  or 
^'  teacher;  such  person  or  persons,  upon  proof  thereof  be€Dre  any 
*^  justice  af  pei^e,  by  two  or  more  sufficient  witnesses,  shall  find 
'^  two  sureties  to  be  bound  by  recognizance  in  the  penal  sum  of 
^^  fifty  pounds ;  and  in  default  -of  such  sureties  shall  be  committed 
^'  to  prison,  there  to  remain  till  the  next  general  or  quaiter  ses- 
.^^  sions ;  and  upon  conviction  ot  the  said  (rffence  at  the  said  general 
'^  or  quarter  sessions,  shall  suffer  the  pidn  and  penalty  of  twenty 
.^'  pounds,^'  to  the  use  of  the  king. 

jSefore  this  statute  the  oourt  of  King's  Bench  refused  to  grant  It 
certiorari  to  remove  an  indictment  at  the  sessions  against  a  person 
not  bdiaving  himself  modestly  and  reverently  at  the  chmtsh  during 
divine  service ;  for,  although  the  offisnce  was  punishable  by  eccle- 
oastical  censures,  the  court  considered  it  properly  to  come  within 
the  cognizance  of  the  justices  of  the  peace,  (q)  An  indictment 
upon  the  statute,  found  at  the  quarter  sessions,  may  be  removed 
by  certiorari  before  verdict,  notwkhstanding  the  words  of  the  sta- 
tute,  which  seem  at  the  first  view  to  confine  the  cognizance  of  the 
ofience  to  the  justices  in  the  first^stance,  and  in  the  next  to  the 
quarter  sessions,  (r) 

The  oaths  taken  by  a  preacher  under  this  act  are  matter  of  Pmnto  de^ 

record,  and  cannot  be  proved  by  parol  evidence :  but  it  is  not  ne-  fS^^^r? 

•   j*_i        X  r      f«  X     V  J-         A.*  this  statute, 

cessary,  upon  an  mdictment  for  disturbmg  a  dissentmg  congrega- 
tion, to  prove  that  the  minister  has  taken  the  oaths,  (s)  It  is  no 
defence  to  such  an  indictment  that  the  defendant  committed  the 
outrage  for  the  purpose  of  asserting  his  right  to  the  situation  of 
clerk,  (t)  And  it  has  been  held  ^t  a  congregation  of  foreign 
Lutherans,  conducting  the  service  of  their  chapel  in  the  German 
language,  are  within  the  protection  of  the  statute,  (u)  Upon  the 
conviction  of  several  defendants,  each  of  them  is  liable  to  a  penalty 
of  twenty  pounds,  (w) 

A  late  statute  makes  further  provision  for  the  punishment  of  52  Geo.  3.  e. 
persons  disturbing  religious  assemblies;  and  enacts, '' that  if  any  155.  further 
*^  person  or  persons  do  and  shall  wilfully  and  maliciously  or  con-  JI2iJSt?Si« 
^^  temptuously  disquiet  or  disturb  any  meeting,  assembly,  or  con-  duturbance 
'^  gregation  of  persons  assembled  for  religious  worship,  permitted  *^^'*^*^J* 
**  or  authorized  by  this  act,  or  any  former  act  or  acts  of  Parlia-  ****™ 
^*  ment,   or  shall  in  any  way  disturb,  molest,  or  misuse  any 
"  preacher,  teacher,  or  person  officiating  at  such  meeting,  assem- 
'^  bly,  or  congregation,  or  any  person  or  persons  there  assembled; 
'^  such  person  or  persons  so  offending,  upon  proof  thereof  before 
'^  any  justice  of  the  peace  by  two  or  more  credible  witnesses,  shall 
^^  find  two  sureties  to  be  bound  by  recognizances  in  the  penal  sum 
^'  of  fifty  pounds  to  answer  for  such  offence ;  and  in  default  of 
^'  such  sureties  shall  be  committed  to  prison,  there  to  remain  till 
^*  the  next  general  or  quarter  sessions ;  and  upon  conviction  of  the 

(f )  Rex  V. ,  1  Keb.  491 .  5  Burn.  (0  Id.  I^- 

Just  PubUe  fTorihip,  p.  1 1 1.  («)  Id.  IHd, 

(r)  Hex  V.  Hube,  5  T.  R.  543.  {w)  Rex  v.  Hube,  5  T.  R.  542. 
(•)  Rex  V.  Hube,  Peake  B.  181. 
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'^  said  offence  at  the  said  general  or  quarter  sessions  shall  suffef 
'^  the  pain  and  penalty  of  forty  pounds/'  {s)  A  subsequent  sec- 
tion of  the  statute  provides  that  nothing  contained  in  the  act  shall 
extend  to  Quakers,  nor  to  any  meetings  or  assemblies  for  religious 
worship  held  or  convened  by  them,  (y) 

CeraorarU  It  has  been  holden  upon  this  statute,  in  confonnity  to  the  deci- 

sion which  has  been  mentioned  upon  the  1  W,  and  M.  c.  18.  (z) 
that  an  indictment  found  at  the  quarter  sessions  may  be  removed 
into  the  court  of  King's  Bench  by  certiorari  before  trial,  (a) 

31  Geo.  3.  c.         A  similar  provision  to  that  contained  in  the  1  W.  and  M.  c.  18. 

32.  diBturbing   g,  \Q^  ^^^  relating  to  Protestant  dissenters,  is  enacted  in  the  31  Geo* 

UoUccon-       3*  ^*  ^^*  ^'  ^^*  ^^  respect  to  Roman  Catholic  congregations,  or 

gKgations.       assemblies  of  religious  worship  permitted  hj  the  latter  statute. 

Conspiracies         The  facts  attending  disturbances  of  reli^ous  assemblies  may 

or  riou.  sometimes  authorize  proceedings  at  common  law  for  a  conspiracy 

.or  a  riot :  (c)  and  we  have  seen  that  by  the  enactment  of  a  statute 

of  George  1 .  if  persons  riotously  assembled  begin  to  demolish  or 

.pull  down  any  church,  chapel,  or  building  for  religious  worship, 

certified  and  registered  according  to  the  1 W.  and  M.  sess.  I.e.  18., 

.they  will  be  guilty  of  felony  without  benefit  of  clergy.  (cQ 

(x)  58  Geo.  3.  c.  155.  s.  IS.  (b)  Ante,  280. 

(y)  Id.  s.  14.  (c)  See  Preced.  S  Chit  Crim.  L.  S9. 

(s)  Rex  V.  Hube*  antCy  281.  {d)  Ante,  251. 

\a)  Rex  V.  Wadley,  4  M  and  S.  508. 
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CHAPTER  THE  TWENTY-NINTH. 


OV  VOECIBLB   BNTRT  AND   DETAINBR. 

A  FORCIBLE  entry  or  detainer  is  committed  by  violently  taking  or  Offence  at 
keeping  possession  of  lands  and  tenements  with  menaces^  force,  common  lair. 
and  arms,  and  without  the  authority  of  the  law.  (a)  It  has  been 
laid  down  in  the  books  that,  at  common  law,  and  before  the  pass- 
ing  of  the  statutes  relating  to  this  subject,  if  a  man  had  a  right  of 
entry  upon  lands  or  tenements,  he  was  permitted  to  enter  witli 
force  and  arms ;  and  to  detain  his  possession  by  force,  where  his 
entry  was  lawful.:  (A)  and  that  even  at  this  day  he  who  is  wrong* 
fully  dispossessed  of  his  goods,  may  justify  the  re-taking  of  them 
by  force  from  the  wrong  doer,  if  he  refuse  to  re-deliver  them,  (c) 
However,  it  is  clear  that,  in  many  cases,  an  indictment  will  lie  at 
common  law  for  a  forcible  entry,  if  it  contain,  not  merely  the 
conunon  technical  words,  "  with  force  and  arms,'^  but  also  such  a 
statement  as  shews  that  the  facts  charged  amount  to  more  than  a 
bare  trespass,  for  which  no  one  can  be  indicted,  {d)  And,  in  a 
modem  case  in  the  court  of  King's  Bench,  it  was  mentioned,  by 
the  great  Judge  who  then  presided  in  that  court,  as  a  part  of  the 
law  which  ought  to  be  preserved,  that  no  one  shall  with  force  and 
violence  assert  his  own  title,  (e)  But  on  a  subsequent  day  of  the 
same  term  he  said  that  the  court  wished  that  the  grounds  of  their 
opinion  in  that  case  might  be  understood,  and  desired  that  it  might 
not  be  considered  as  a  precedent  in  other  cases  to  which  it  did  not 
apply.  He  then  proceeded :  "  Perhaps  some  doubt  may  hereafter 
**  arise  respecting  what  Mr.  Serjeant  Hawkins  says,  that  at  com- 
"  mon  law  the  party  may  enter  with  force  into  that  to  which  he 
^*  has  a  legal  title.  But  without  giving  any  opinion  concerning 
that  dictum  one  way  or  the  other,  but  leaving  it  to  be  proved  or 
disproved  whenever  that  question  shall  arise,  all  that  we  wish  to 
say  is,  that  our  opinion  in  this  case  leaves  that  question  un- 
^^  touched ;  it  appearing  by  this  indictment  that  the  defendants 

(a)  4B1ac.  Com.  148.  ITOS.    Rex  r.  Wilson  and  others,  8 

{b)  Dalt  Just.  997.     Lamb.    135.  T.  R.  357.  in  which  last  case  the  in- 

'Grom.  70.  a,  b.     1  Hawk.  P.  C.  c.  64.  dictment    charged    the     defendants 

a.  1,  2,  3.    8  Bac.  Abr.  Forcible  Entry  (twelve  in  number)  with  hayingunlaw- 

mnd  Detainer.  fully  and  with  a  »trang  hand  entered , 

Xe)  1  Hawk.  P.  C.  c.  64.  s.  1.  &c.  and  it  was  held  good. 

(^  Rex  17.  Bake  and  others,  3  Burr.  .    (e)  By  Lord  Keiijon,  C.  J.  Rex  v. 

1 73 1 .    Rex  V.  Bathurst,  Say.  «85.  re-  Wtbon  and  others,  8  T.  R.  36  i . 
ierred  to  in  Rex  v.  Storr,  3  Burr.  1699, 
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^^  unlawfiilly  entered,  and  therefore  the  court  cannot  intend  that 
«  they  had  any  title/'  (/) 
Offence  by  Whatever  may  be  the  true  doctrine  upon  this  subject  at  common 

sututes.  jj^^^  |.|jg  statutes  which  have  been  passed  respecting  forcible  en- 

tries and  detainers  are  clearly  intended  to  restrain  all  persons  from 
having  recourse  to  violent  methods  of  dojbig  themselves  justice : 
and  it  is  the  more  usual  and  effectual  method  to  proceed  upon 
these  statutes^  which  give  restitution  and  damages  to  the  party 
grieved, 
statutes,  5  R.       By  the  5  R.  2.  c.  8.  none  shall  make  entry  into  any  lands  and 
sbidi  enter  ?^^  tenements  but  in  cases  where  entry  is  given  by  the  law ;  and  in 
to  lands,  &c    such  cascs  not  with  strong  hand,  nor  with  midtitude  of  people, 
with  strong      but  only  in  a  peaceable  and  easy  manner,  on'  pain  of  imprisonment 
^^'  and  ransom.    This  statute  gave  no  speedy  remedy,  leaving  the 

party  injured  to  the  common  course  or  proceeding  by  indictment 
or  action ;  and  made  no  provision  at  all  against  forcible  detainers. 

n  ^  ^*  u^*    ''^^.  ^^  ^*  ^'  ^'  ^*  8^®  farther,  and  enacts,  that  on  complaint  of 

ofVordbie   ^    forcible  entry  iato  lands  and  tenements,  or  other  possessions  what* 

entry,  justices  soever,  to  the  justices  of  peace  or  any  of  them,  the  justices  or 

may  <^mmit     justice  take  Sufficient  power  of  the  county,  and  go  to  the  place 

until  fine  VoA    ^^^^  ^^  ioxcA  is  made ;  and  if  they  find  any  that  hold  such  placei 

ransom.  forcibly,  after  such  entrv,  they  shall  commit  them  to  the  next  gaol, 

there  to  abide,  convict  oy  the  record  of  the  same  justices  or  jus-^ 

tice,  until  they  make  fine  and  ransom :  and  tihat  tiie  people  of  the 

county  and  the  sheriff  shall  assist,  &c.  on  pain  of  Imprisonment 

and  fine.    And  it  also  enacts,  that  it  shall  be  done  in  the  same 

manner  of  them  that  make  such  forcible  entries  in  benefices  or 

offices  of  holy  church.    But  this  statute  gave  no  remedy  against 

those  who  were  guUty  of  a  forcible  detainer  after  a  peaceable 

entry,  nor  against  those  who  were  guilty  of  both  a  forciUe  entry 

and  forcible  detainer,  if  they  were  removed  before  the  coming  of  a 

justice  of  peace;  and  it  gave  no  power  to  the  justice  to  restore  the 

party  injured  to  his  possession,  and  did  not  impose  any  penalty 

on  uie  sheriff  for  disobeying  the  precepts  of  the  justices  in  the 

execution  of  the  statute,    j^rther  enactments  were  therefore  ne^ 

cessary.  {g) 

8  H.  6.  c.  9.         The  statute  8  H.  6.  c.  9.  enacts,  that  though  the  persons  making 

enq^^^    forcible^  entries  be  present  or  else  departed  before  the  coming  of 

weu  of  those    the  justices  or  justice,  the  same  justices  or  justice,  in  some  ^od 

tiiat  make        town  next  to  the  tenements  so  entered,  or  in  some  odier  convenient 

t^  ttTof^'      place,  according  to  their  discretion,  shaU  have  authority  to  enquire, 

those  that        by  the  people  of  the  same  county,  as  well  of  them  that  make  such 

boldiands,  &c.  forcible  entries  in  lands  and  tenements  as  of  them  which  hold  the 

with  force.       game  with  force ;  and  if  it  be  found  that  any  doth  contrary  to  this 

statute,  then  the  justices  or  justice  shall  cause  to  re-seise  tne  lands 

and  tenements,  and  shall  put  the  party  in  full  possession  as 

before.  (A)    And  afi;er  making  provision  concerning  the  precepts 

of  the  justices  to  the  sheriff  to  return  a  jury  to  enquire  of  forciUc 

entries,  the  qualification  of  the  jurors,  and  the  remedy  by  action 

(/)  8  T.  E.  S64.  collected  in  S  Bac  Abr.  W^rHkU  Em- 

(g)  Upon  the  imposing  and  levying  ity  and  DetaiHerf  (A)  in  the  aettes. 

the  fine  under  this  statute  of  R.  S.  see        (h)  S.  3. 

1  Hawk.  P.  C.  c.  64.  s.  8.  and  the  cases  - 
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f^ainifc  tbcNie  wfeiy  obti^  forcible  poi^sesflieii  cf  lands,  te;  it  eBAoto, 
that  mayors,  &c.  of  cities,  towns,  and  boroughs,  having  Cranchise, 
shall  have  in  sach  cities,  &e.  Mke  powvr  to  remove  such  ^itries, 
and  in  other  articles  aforesaid,  rising  TfitbiB  the  same^  as  the  jus- 
tices of  peace  and  sheriffir  in  counties,  (t)    And  it  is  tihen  provided.  This  sutate 
*^  that  Iney  which  keep  their  possessions  with  foree  in  any  Iwds  ^  [^ tb^* 
^^  or  tenements,  whereof  they  or  their  ancestors,  or  they  whose  who  maintain 
^  estates  they  have  in  such  tends  and  tenements^  have  continued  jfomemm^t- 

«2iLr^'T  '"  ?fK-*T-*Z^  years  or  mow,  tonot  ^^^'^ 
^  endamaged  by  force  of  this  statute,    (k)  thm  yean. 

This  proviso  is  further  enforced  by  a  statute^  31  Eliz»  c«  ll.  31  £iiz.c.  11. 
which  enacts,  '^That  no  restitution,  upon  any  indictmetti  of  for-  Norcstitntion 
«  cible  entiy^  or  holding  with  for4,  Tbe  made  to  any  person  or  ^^^t^ 
^  persons,  if  the  person  or  persons  so  Indieted  hath  had  the  oecu-  dictedi^th 
^  pation,.  or  hath  been  in  quiet  possession  by  the  space  of  three  !>>««>  three 
^  whole  years  together  next  before  the  day  of  such  hidktment  so  J^^')^** 
^  found ;  and  his,  her,  or  their  estate  or  estates  therein  not  ended  and  his  estate 
^^  or  determined ;  which  the  party  indicted  shall  and  may  allege  not  ended. 
^*  for  stay  of  restitution,  and  restitution  to  stay  until  that  be  tried, 
^  if  tiie  other  will  deny  or  traverse  the  same :  and  if  the  same  al-  Costs. 
^  legation  be  tried  agunst  the  same  person  or  persons  so  indicted, 
^  tl^n  the  same  person  or  persons  so  indicted  to  pay  such  costs 
^  and  damages  to  the  other  pasty  as  shall  be  assessed  by  the  judges 
^'  or  justices  before  whom  the  same  shall  be  tried ;  the  same  costs 
^  and  damages  to  be  oecovered  and  levied  as  is  usual  for  coats  «B|d 
^  damages  contained  in  judgments  upon  other  actions.^' 

In  the- construction  of  these  statutes  it  has  been  holden,  that' if  Doubt  upon 
a  lessee  for  years  or  a  copyholder  be  ousted,  and  the  lessor  or  the  statnt^i 
lord  disseised,  and  such  ouster,  as  well  as  disseisin,  be  found  in  an  ^^^^^ 
mdictment  of  forcible  entry,  the  court  may,  in  their  discretioB,  copyholder 
award  a  restitution  of  the  possession  to  such  lessee  or  copyholder;  ousted  by  the 
which  was,  by  necessary  consequence,  a  re-seisin  of  the  freehold  IjJJidhare'^ 
also,  whether  the  lessor  or  lord  had  desired  or  opposed  it.    But  it  lestitution  :— 
was  a  great  question,  whether  a  lessee  for  years  or  a  copyholder, 
being  ousted  by  the  tessor  or  lord,  could  have  a  restitution  of  their 
possession  within  the  equity  of  8  H.  6.,  the  words  of  which  are, 
that  the  justice  ^^  shall  cause  to  re-sdse  the  lands,"  &c.  and  by 
which  it  seems  to  be  implied  that  the  paity  must  be  ousted  of  suen 
an  estate  whereof  he  may  be  said  to  be  seised,  which  must  at  least 
be  a  freehold.    For  the  purpose  of  removing  this  doubt,  it  was  Remored  by 
enacted  by  21  Jac.  1.  c.  16.  that  such  judges  or  justices  of  the  2iJac.l.c.i5. 
peace  as  by  reason  of  any  act  of  Parliament  then  in  force  were  au- 
thorized to  give  restitution  to  tenants  of  any  estate  of  freehold  of 
their  lands,  &c.  entered  upon  by  force,  or  withholden  by  force, 
shall  have  the  like  authority  (upon  indictment  of  such  forcible  en- 
tries or  forcible  withholdings)  to  ^ve  like  restitution  of  possession 
to  tenants  for  term  of  years,  tenants  by  copy  of  court  roll,  guar- 
dians by  knight's  service,  tenants  by  elegit,  statute  merchant  and 
staple.    It  has  been  holden,  that  a  tenant  by  the  verge  is  not 
vrithin  this  statute :  but  the  propriety  of  this  decision  is  doubted; 
as  such  person,  having  no  other  eviaence  of  his  title  but  by  the 

(0  S.  0.  (k)  a.  7. 


S86  Of  Forcible  Entry.  [bookh. 

copy  of  coart  roll^  seems  at  least  to  be  within  the  meanings  if  not 
within  the  words^  of  the  statute,  (l) 

If  a  lessor  eject  his  lessee  for  years^  and  afterwards  be  forcibly 
put  out  of  possession  again  by  such  lessee^  he  has  no  remedy  for  a 
restitution  by  force  of  any  of  the  above  menticMied  fltatnteg :  theie 
seems,  however,  to  be  no  doubt  but  that  a  justice  of  peace,  &c.  may 
remove  the  force,  and  commit  the  offender,  (m) 
Comtruetioiu       The  law  upon  these  statutes  respecting  forcible  entries  and  de- 
tainers may  be  further  considered  with  referemce,— I.  to  the  persons 
who  may  commit  the  ofience ;  II.  to  the  nature  of  the  possessions 
in  respect  of  which  it  may  be  committed;  III.  to  the  acts  which 
will  amount  to  a  forcible  entry;  and,  IV.  to  the  acts  which 
amount  to  a  forcible  detainer. 
As  to  tlbe  per-       J,  A  man  who  breaks  open  the  doors  of  his  own  dwelling-house^ 
comnit^lw*^   or  of  a  castle,  which  is  his  own  inheritance,  but  forcibly  detained 
offence.  from  him  by  one  who  claims  the  bare  custody  of  it,  cannot  be 

.   guilty  of  a  forcible  entry  or  detainer  within  these  statutes,  (n)  But  a 
joint- tenant  or  tenant  in  common  may  offend  against  them  either  by 
forcibly  ejecting  or  forcibly  holding  out  his  companion ;  for  thoum 
the  entry  of  such  a  tenant  be  lawM  per  my  et  per  tauty  so  that  he 
cannot  in  any  case  be  punished  in  an  action  of  trespass  at  common 
law,  yet  the  lawfulness  of  his  entry  does  not  excuse  the  violence, 
or  lessen  the  injury,  done  to  his  companion ;   and,  consequently^ 
an  indictment  of  forcible  entry  into  a  moiety  of  a  manor,  &c.  is 
good,  (o)     Also  where  a  man  has  been  in  possession  of  land  for  a 
great  length  of  time  by  a  defeasible  title,  and  a  claim  is  made  by 
him  who  has  a  right  of  entry,  the  wrongful  possessor,  continuing 
his  occupation,  wiU  be  punishable  for  a  forcible  entry  and  de- 
tainer ;  because  all  his  estate  was  defeated  by  the  claim,  and  his 
continuance  in  possession  afterwards*  amounts  in  the  judgment  of 
law  to  a  new  entry,  {p} 
As  to  the  pos-      II.  A  person  may  be  guilty  of  this  ofience  by  a  force  done  to 
rcc^ofwhrh  ^cc^^siastical  possessions,   as  churqhes,  vicarage-houses,  &c.  as 
the  offence  '^    much  as  if  it  were  done  to  a  temporal  inheritance.    And  it  has 
may  be  com-    been  holden,  as  a  general  rule,  that  a  person  may  be  indicted  for  a 
nutted.  forcible  entry  into  any  such  incorporeal  hereditament  for  which  a 

writ  of  entry  will  lie,  either  by  the  common  law,  as  for  rent,  or  by 
statute  as  for  tithes,  &c.  It  is,  however,  questioned  whether 
there  be  any  good  authority  that  such  an  indictment  will  lie  for  a 
common  or  office ;  though  it  seems  agreed  that  an  indictment  of 
forcible  detainer  lies  against  any  one,  whether  he  be  the  terre- 
tenant  or  a  stranger,  who  shall  forcibly  disturb  the  lawful  proprie- 
tor in  the  enjoyment  of  these  possessions ;  as  by  violently  resist- 
ing a  lord  in  his  distress  for  a  rent,  or  by  menacing  a  commoner 
with  bodily  hurt,  if  he  dare  put  in  his  beasts  into  the  common^ 
&c.  No  one  can  come  within  the  danger  of  these  statutes  by  a 
violence  offered  to  another  in  respect  of  a  way,  or  such  like  ease- 

(0  1  Hawk.  P.  G.  c.  64.  s.  17.  into  land  in  the  posiesBion  of  his  own 

(in)  la.  Ibid,  8.  17,  18.  lessee  at  will ;  hut  a  qu.  is  subjoined. 
(n)  3  Bac.  Ahr.  Forcible  Entry ^  hic,        (o)  1  Hawk.  P.  C.  c.  64.  s.  S3. 
(D).'  1  Hawk.  P.  C.  c.  64.  s.  89.  where        (p)  Id.  s.  99. 34.    Crom.  69.    DalU 

it  is  said  also  that  a  roan  will  not  be  c.  77.    Co.  Lit.  956. 
within  the  statutes  who  forcibly  enters 
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ment  which  is  no  possession.  But  it  seems  that  a  man  cannot 
be  convicted^  upon  view,  by  force  of  the  15  R.  2.  c.  2.  of  a  forcible 
detainer  of  any  incorporeal  inheritance  wherein  he  cannot  be  said 
to  have  made  a  precedent  forcible  entry,  {q) 

III.  A  forcible  entry  must  regularly  be  with  a  strong  hand,  As  to  the  acts 
with  unusual  weapons,  or  with  menace  of  life  or  limb :  it  must  be  ^^*^*^  f  p 

.   J      .,  V*        '      .  .  £      A.     ■%     •  ^  ^  amount  to  a 

accompanied  with  some  circumstances  of  actual  violence  or  terror ;  forcible  entry, 
and  an  entry  which  has  no  other  force  than  such  as  is  implied  by 
the  law  in  every  trespass  is  not  within  these  statutes.  \r)  An 
entry  may  be  forcible  not  only  in  respect  of  a  violence  actually 
done  to  the  person  of  a  man,  as  by  beating  him  if  he  refuse  to  re- 
linquish his  possession ;  but  also  in  respect  of  any  other  kind  of 
violence  in  the  manner  of  the  entry,  as  by  breaking  open  the  doors  ' 
of  a  house,  whether  any  person  be  in  it  at  the  time  or  not,  espe- 
cially if  it  be  a  dwelling  house,  and  perhaps  also  by  any  act  of  out- 
rage after  the  entry,  as  by  carrying  away  the  party's  goods,  &c» 
which  being  found  in  an  assize  of  novel  dissemn,  wUl  make  the  de- 
fendant a  disseisor  with  force,  and  subject  him  to  fine  and  impri- 
sonment. {$)  If  a  man  enters  to  distrain  for  rent  in  arrear  with 
force,  this  is  a  forcible  entry,  because,  though  he  does  not  claim 
the  land  itself,  yet  he  claims  a  right  and  title  out  of  it,  which  by 
these  statutes  he  is  forbid  to  exert  by  force :  but  if  a  man  who  has 
a  rent  be  resisted  from  his  distress  with  force,  this  is  a  forcible 
disseisin  of  the  rent,  for  which  he  may  recover  treble  damages  in 
an  assise,  or  may  fine  and  imprison  the  party :  but  he  cannot  have 
a  writ  of  restitution ;  for  the  statute  does  not  give  the  justices 
power  to  reseise  the  rent,  but  only  the  lands  and  tenements  them- 
selves, {t)  If  one  find  a  man  out  of  his  house,  and  forcibly  with- 
hold him  from  returning  to  it,  and  send  persons  to  take  peaceable 
possession  of  it  in  the  party's  absence,  this,  according  to  the  better 
opinion,  is  a  forcible  entry,  {u)  And  there  may  be  a  forcible 
entry  where  any  person's  wife,  children,  or  servants,  are  upon  the 
lands  to  preserve  the  possession ;  because  whatever  a  man  does  by 
his  agents  is  his  own  act :  but  his  cattle  being  upon  the  ground 
do  not  preserve  his  possession,  because  they  are  not  capable  of  . 
being  substituted  as  agents ;  and  therefore  liieir  being  upon  the 
land  continues  no  possession,  (w) 

Whenever  a  man,  either  by  his  behaviour  or  speech,  at  the  time  Forcible  entry 
of  his  entry,  gives  those  who  are  in  possession  of  the  tenements  which  [j^^^^f  "" 
he  claims  just  cause  to  fear  that  he  will  do  them  some  bodily  hurt,  if  terror. 
they  will  not  give  way  to  him,  his  entry  is  esteemed  forcible ;  whe- 
ther he  cause  such  a  terror  by  carrying  with  him  an  unusual  number 
of  servants,  or  by  arming  himself  in  such  a  manner  as  plainly  inti- 
mates a  design  to  back  his  pretensions  by  force,  or  by  actually 
threatening  to  kill,  maim,  or  beat  those  who  shall  continue  in  pos- 
session, or  by  giving  out  such  speeches  as  plainly  imply  a  purpose 

(q)  1  Hawk.  P.  C.  c.  64.  s.  S 1 .   Bac.  it  is  givea  as  the  author's  opinion ;  and 

Abr.  Forcible  Entry  ^  B;e.  (C).  contrary  opinions  are  noticed  proceed- 

{r)9.  Bac.  Abr.  Forcible  JBnirjf,  i^e,  ing  on  the  ground  that  no  violence 

(D).    Dalt.  SCO.    1  Hawk.  P.  C.  c.  64.  was  done  to  the  house,  but  only  to  the 

sect.  85.  person  of  the  party. 


(«)  1  Hawk.  P.  C.  c.  64.  s.  96.  (w)  3  Bac.  Abr.    Forcible  Entry ^ 

(I)  S  Bac.  Abr.  Forcible  Entry,  He.  (B).    jf  c.  (B). 
(»)  1  Hawk.  p.  C.  c.  64.  s.  96.  where 


^ 
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of  neiiig  force  against  those  wh«  slndl  make  any  resistance,  (x) 
Ahd  though  a  man  enter  peaceably^  yet  if  he  turai  the  party  out  of 
BossesBion  by  foree^  or  frighten  him  out  of  possesBion  by  threats^  it 
IS  a  forcible  entry,  (y)  But  threatening  to  spoil  the  party's  goods^ 
or  destroy  his  cattle^  or  to  do  him  any  similar  damage,  which  is 
not  personal,  if  he  will  not  quit  the  possession,  seems  not  to 
amount  to  a  forcible  entry,  (z) 
CircnmBtances  If  a  person  who  pretends  a  title  to  lands  merely  go  over  them^ 
amoun?  to^r  ^^^^^  ^**^  ^  without  a  great  number  of  attendants,  armed  or  un- 
Ibrcible  entry,  armed,  in  his  way  to  the  church,  or  market,  or  for  a  like  purpose, 
without  doing  any  act  which  either  expressly  or  impliedly  amounts 
to  a  claim  of  the  lands,  he  cannot  be  considered  as  making  an 
entry  within  the  meaning  of  the  statutes  :  otherwise,  if  he  make 
an  actual  claim  with  any  circumstances  of  force  or  terror,  (a) 
Drawing  a  latch  and  entering  a  house  seems  not  to  be  a  forcible 
entry  according  to  the  better  opinion  :  (b)  so  if  a  man  open  the 
door  with  a  key,  or  enter  by  an  open  window,  or  if  the  entry  be 
without  the  semUanoe  of  force,  as  by  coming  in  peaceably,  en- 
ticing the  owner  out  of  possession,  and  afterwards  excluding  him 
by  shutting  the  door,  without  other  force,  these  will  not  be  forci* 
ble  entries,  (c) 

A  single  person  may  commit  a  forcible  entry  as  well  as  a  num- 
ber, (d)    But  all  who  accompany  a  man  when  he  makes  a  forcible 
entry  will  be  deemed  to  enter  with  him,  whetiier  they  actually 
come  upon  the  lands  or  not.  (e)     So  if  several  come  in  company 
where  tiieir  entry  is  not  lawful,  and  all  of  them,  except  one,  enter 
in  a  peaceable  manner,  and  that  one  only  use  force,  it  is  a  forcible 
entry  in  them  all,  because  they  come  in  company  to  do  an  unlaw- 
ful act :   but  it  is  otherwise  where  one  had  a  right  of  entry,  for 
there  they  only  come  to  do  a  laMrfiil  act,  and  therefore  it  is  the 
force  of  him  only  who  used  it.  (/)     And  he  who  barely  agrees  to 
a  forcible  entry  made  to  his  use,  without  his  knowledge  or  priyity, 
is  not  within  the  statutes,  because  he  did  not  concur  in  or  promote 
the  force,  (g) 
As  to  the  acts       IV.  Forcible  detainer  is  where  a  man,  who  enters  peaceably, 
^t^  Tto        aften^iirds  detains  his  possession  by  force :    and  the  same  circum- 
forcible  de-      Stances  of  violence  or  terror  which  will  make  an  entry  forcible, 
toner.  will  also  make  a  detainer  forcible.    From  whence  it  seems  to 

follow  that  whoever  keeps  in  his  house  an  unusual  number  of  peo- 
ple, or  unusual  weapons,  or  threatens  to  do  some  bodily  hurt  to 
the  former  possessor,  if  he  dare  return,  is  guilty  of  a  forcible  de- 
tainer, though  no  attempt  be  made  to  re-enter :  and  it  has  been 
said  that  he  also  will  come  under  the  like  construction  who  places 
men  at  a  distance  from  the  house  in  order  to  assault  any  one  who 
shall  attempt  to  make  an  entry  into  it;   and  that  he  is  in  like 

(jt)  1  Hawk.  P.  C.  c.  64.  s  27.  1  Hawk.  P.  C.  c.  64.  s.  96. 

( jf )  Dalt.  299.   3  Bac.  Abr.  Forcible       {c)  4  Com.  Dig.  FhreihU  Eniry^  i^e. 

Entry ^  ^e.  (B).  (AS.) 

(«)  1   Inst.  857.    Bro.  tit.  Dure$t^       (d)  Id.  (A  2.)    1  Hawk.  P.  C.  c.  64. 

12,  16.     1  Hawk.  P.  C.  c.  64.  s.  28.  8.  29. 

(«)  1  Hawk.  P.  C.  c.  64.  s.  20,  21.  (e)  1  Hawk.  P.  C.  c.  64.  s.  22. 

(P)  There  have  been  diflerent  opi-        (f)  3  Bac.  Abr.  E^rdbte  EtUry^  d^c. 

nions  upon  this  point,  Noy,  136,  137.  (B). 
3  Bac.  Abr.  Fercibh  EHiry^  ^c.  (B),        ( jr)  I  Hawk.  P;  C  c.  64*  8»  94. 
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manner  guilty  who  shuts  his  doors  against  a  justice  of  peace 
coming  to  view  the  force,  and  obstinately  refuses  to  let  him  come 
in.  (A)  This  doctrine  will  apply  to  a  lessee  who,  after  the  end  of 
his  term^  keeps  arms  in  his  house  to  oppose  the  entry  of  the 
lessor,  though  no  one  attempt  an  entry ;  or  to  a  lessee  at  will  de- 
taining with  force  after  the  will  is  determined  :  and  it  will  apply 
in  like  manner  to  a  detaining  with  force  by  a  mortgagor  after  the 
mortgage  is  forfeited,  or  to  the  feoffee  of  a  disseisor  adPter  entry  or 
clsdm  by  the  disseisee.  And  a  lessee  resisting  with  force  a  distress 
for  rent,  or  forestalling  or  rescuing  the  distress^  will  also  be  guilty 
of  this  offence,  (i) 

But  a  man  will  not  be  guilty  of  the  offence  of  forcible  detainer  Circumstances 
for  merely  refusing  to  go  out  of  a  house,  and  continuing  therein  ^Wch  do  not 
in  despite  of  another,  (k)     So  that  it  is  not  a  forcible  detainer  if  a  foJcSSe  de  * 
lessee  at  will,  after  the  determination  of  the  will,  denies  posses-  tuner. 
8ion  to  the  lessor  when  he  demands  it ;  or  shuts  the  door  against 
the  lessor  when  he  would  enter  j   or  if  he  keeps  out  a  commoner, 
by  force,  upon  his  own  land.  (/)     And  it  has  been  seen -that  the 
statute  8  Hen.  6.  c.  9.  does  not  apply  to  a  person  who  has  been  in 
possession  for  three  years  by  himself,  or  any  other  under  whom 
he  claims,  (m)     But  a  person  in  quiet  possession  for  three  years, 
and  then  disseised  by  force,  and  restored,  cannot  afterwards  detain  • 
with  force  within  three  years  after  his  restitution  ;  for  his  posses- 
sion was  interrupted,  (n) 

The  remedies  against  such  as  ar^  guilty  of  forcible  entries  or  Remedies, 
detainers  are  either  by  action,  by  complaint  to  justices  of  peace, 
(who  may  proceed  upon  view  or  mquisition),  or  by  indictment  at 
the  general  sessions,  (o)  And  if  a  forcible  entry  or  detainer  be 
made  by  three  persons  or  more,  it  is  also  a  riot ;  and  may  be  pro* 
ceeded  against  as  such,  if  no  inquiry  has  before  been  made  of  the 
force,  {p)  Some  of  the  points  which  have  been  determined  with 
respect  to  an  indictment  for  these  offences,  and  also  concerning 
the  award  of  restitution,  may  be  shortly  noticed,  (q) 

The  statutes  seem  to  require  that  the  entry  should  be  laid  in  Of  the  indict- 
the  indictment  manu  fortiy  OT  ctim  multitudine  gentium :  but  some  °*®°J-   state- 
have  holden  that  equivalent  words  will  be  sufficient,  especially  if  and* violence, 
the  indictment  concludes  contra  formam  statutij   but  it  is  not 
sufficient  to  say  only  that  the  party  entered  vi  et  armis,  since  that 
is  the  common  allegation  in  every  trespass,  (r)     No  particular 
technical  words  are  necessary  in  an  indictment  at  common  law ; 
all  that  is  required  is,  that  it  should  appeac.  by  the  indictment, 

(h)  1  Hawk.  P.  C.  c.  64.  s.  SO.  (B  2.) 

(/)  4  Com.  Dig.  Forcible  Detainer  (o)  See  the  statutes,  ante^  284  to 

(B  1.)  286.    4  Com.  Dig.  Forcible  Entry  (C). 

(it)  1  Hawk.  P.  C.  c.  64.  s.  SO.  4  Blac.  Com.   148.     2    Burn.    Just.* 

(Z)  4  Com.  Dig.  Forcible  Detainer  Forcihle  Entry,  ^f.  III.,  IV.,  V. 

(B  2.)  ( p)  2  Burn.  Just  Forcible  Entry 

(m)  JnlCj   285.     And   by  SI    Eliz.  and  Detainer  VU.     j4nte,  2i9» 

€.11.  (ante^  285)  no  restitution  is  to  (g^Asto  the  proceedings  by  Justices 

be  given  on  an  indictment  of  forcible  of  peace,  see  2  Burn.  Just.  Forcible 

entry  or  detainer,  where  the  party  has  Entry,  B^c,  V.    2  Com.  Dig.  Forcible 

been  three  years  in  quiet  possession  Entry  (D). 

before  the  indictment  found,  and  his  (r)  Baude*s  case,  Cro.  Jac.  41.  RasL 

estate  not  determined.      •  Ent.  S54.  S  Bac.  Abr.  Forcible  Entry^ 

(n)  4  Com.  Dig.  Forcible  Detainer  ^c.  (E). 
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that  such  force  and  Tiolence  have  been  used  as  constitute  a  public 
breach  of  the  peace,  {s) 
Description  of  The  tenement  in  which  the  force  was  committed  must  be 
the  premUes.  described  with  convenient  certainty  ;  for  otherwise  the  defendant 
will  not  know  the  particular  charge  to  which  he  is  to  make  his 
defence^  nor  will  the  justices  or  sheriff  know  how  to  restore  the 
injured  party  to  his  possession.  Thus  an  indictment  of  forcible 
entry  into  a  tenement^  (t)  (which  may  signify  any  thing  whatso- 
ever wherein  a  man  may  have  an  estate  of  freehold),  \u)  or  into 
a  house  or  tenement,  (w)  or  into  two  closes  of  meadow  or  pas- 
ture, (^)  or  into  a  rood  or  half  a  rood  of  land,  {y)  or  into  certain 
lands  belonging  to  such  a  house,  (z)  or  into  such  a  house  without 
shewing  in  what  town  it  lies,  (a)  or  into  a  tenement  with  the  ap- 

Jurtenances  called  Truepenny  in  D.,  (&)  is  not  good.    But  an  in- 
ictment  for  a  forcible  entry  in  domum  mansionalewi  sive  messua^ 
gium,  &c.  is  good,  for  these  are  words  equipollent,  (c)     And  an 
mdictment  for  an  entry  into  a  close  called  Serjeant  Heme's  close, 
without  adding  the  number  of  acres,  is  good ;  for  here  is  as  much 
certainty  as  is  required  in  ejectment,  (of)  And  an  indictment  may 
be  void  as  to  such  part  of  it  only  as  is  uncertain,  and  good  for  so 
much  as  is  certain  :  thus  an  indictment  for  a  forcible  entry  into  a 
house  and  certain  acres  of  land  may  be  quashed  as  to  the  land, 
and  stand  good  as  to  the  house,  (e) 
Descriptioa  of      ^  indictment  on  the  8  Hen.  6.  c.  9.  (/)  must  shew  that  the 
the  eitate  of     place  was  the  freehold  of  the  party  grieved  at  the  time  of  the 
wJied!^"*    force.  (/»)     And  in   a  case  where   the   court  of   King's  Bench 
^  quashed  an  indictment,  because  it  did  not  appear  what  estate  the 

{>erson  expelled  had  in  the  premises,  they  said  that  it  was  abso- 
utely  necessary  that  this  should  appear,  otherwise  it  would  be  un- 
certson  whether  any  one  of  the  statutes  relative  to  forcible  entries^ 
extended  to  the  estate  from  which  the  expulsion  was :  the  5  Ric. 
2.  c.  7-9  the  15  Ric.  2.  c.  2.,  and  the  8  Hen.  6.  c.  9.,  only  extending 
to  freehold  estates;  and  the  21  Jac.  I.e.  15.  extending  only  to 
estates  holden  by  tenants  for  years,  tenants  by  copy  of  court -roll, 
and  tenants  by  elegit,  statute  merchant,  and  statute  staple.  (A) 
And  it  has  been  laid  down  as  a  general  rule  that  an  indictment 
cannot  warrant  a  restitution,  unless  it  find  that  the  party  was 
seised  at  the  time,  (i)  But  in  an  indictment  at  common  law, 
where  the  breach  of  the  public  peace  is  the  gist  of  the  offence,  and 
the  prosecutor  is  not  entitled  to  restitution  and  damages,  it  ap- 

(«)  By  Lawrence,  J.  in  Rex  v.  Wil-  (d)  S  Bac.  Abr.  ForeiUt  Entry^  ^c. 

son  and  others,  8  T.  R.  36S.  (£).  1  Hawk.  P.  C.  c.  64.  s.  37. 

(/)  Dalt.  16.  8  Roll.  R.  46.  S  Roll.  (e)  S  Bac.  Abr.  F9rcible  Entry ^  $r. 

Abr.  80.  pi.  8.    S  Leon.  102.  (E).     1  Hawk.  P.  C.  c.  64.  s.  37. 

(«)  Co.  Lit.  6  a.  if)  AniCy  410. 

(«)  S  Roll.  Abr.  80.  pi.  4,  5.    Roll.  {g)  Rex  v.  Domy,  1  Lord  Raym. 

E.  334.    Cro.  Jac.  633.    Palm.  S77.  filO.    I  Sal k.  260.    Anon.  1  Vent  89. 

(jt)  2  Roll.  Abr.  81.  pi.  4.  2  Keb.  495.    Hetl.  73.    Latch,  109. 

(^)  Bulst.  SOI.  (h)  Rex  V,  Wannop,  Say,  R.  142. 

(z)  2  Leon.  186.  3  Leon.  101.  Bro.  (t)  3  Bac.  Abr.  Forcible  Eniry,  i^e. 

tit.  Forcible  Entry,  23.  (E)  where,  and  in  1  Hawk.  P.  C.  c.  64.  s. 

(«)  2  Leon.  186.  38.  see  the  cases  on  this  subject  collect* 

{b)  2  Roll.  Abr.  80.  pi.  7.  ed. '  And  see  also  Rex  v,  Griffith  et  al. 

(c)  Bll'ts's  case,  Cro.  Jac.  633.  Palm.  3  Salk.  169. 
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peaihs  to  be  sufficient  to  state  only  that  the  prosecutor  was  in  pos- 
session of  the  premises,  (j) 

A  repugnancy  in  setting  forth  the  offence  in  an  indictment  on  Repugnancy; 
these  ststotes  is  an  incurable  fault :  as  where  it  is  alleged  that  ^^^^^?^ 
tlie  p»ty  was  possessed  of  a  term  of  years^  or  of  a  copyhold  estate,  ''^'  ^' 
and  that  the  defendants  disseised  htm ;  or  that  the  defendants  dis- 
seised J.  S.  of  land  then  and  yet  being  his  frediold,  for  it  implies 
that  he  always  continued  in  possession ;  and  if  so,  it  is  impossible 
he  could  be  disseised  at  all.  {A)  It  seems  that  an  indictment  on 
8  Hen.  6.  c«  9.  setting  forth  an  entry  and  forcible  detainer  is  good, 
without  shewing  whether  the  entry  was  forcible  or  peaceable :  but 
it  must  set  forth  an  entry ;  for  otherwise  it  does  not  appear  but  that 
the  party  has  been  always  in  possession,  in  which  case  he  may 
lawfully  detain  it  by  force.  (/)  The  time  and  place  of  the  dis- 
seisin must  be  sufficiently  set  forth  in  the  indictment :  but  it  ap- 
pears to  be  sufficient  to  state  that  the  defendant  on  such  a  day  en- 
tered, &c.  end  disseised,  &c.  without  adding  the  words  then  and 
there  ;  for  it  is  the  natural  intendment  that  the  entry  and  disseisin 
both  happened  together,  (m)  A  disseisin  is  sufficiently  set  forth 
by  alleging  that  the  defendant  entered,  &c.  into  such  a  tenement, 
and  disseised  the  party,  without  using  the  words  ^'  unlawfully,"  or 
'^  expelled,"  for  they  are  implied,  (n)  But  no  indictment  can  warrant 
an  award  of  restitution,  unless  it  find  that  the  wrong-doer  ousted 
the  party  grieved,  and  also  continues  his  possession  at  the  time  of 
the  finding  of  the  indictment ;  for  it  is  a  repugnancy  to  award 
restitution  of  possession  to  one  who  never  was  in  possession,  and 
it  is  vain  to  award  it  to  one  who  does  not  appear  to  have  lost 
it.  (o) 

If  a  biU,  both  for  a  forcible  entry  and  forcible  detainer,  be  pre- 
ibrred  to  a  grand  jury,  and  found  ^^  not  a  true  bill "  as  to  the 
entry  with  force,  and  ^^  a  true  bill "  as  to  the  detainer,  it  will  not 
warrant  an  award  of  restitution ;  but  is  void,  because  the  grand 
jury  cannot  find  a  bill,  true  for  part,  and  false  for  part,  as  a  petit 
ju^  may.  (/>) 

The  same  justice  or  justices  before  whom  an  indictment  of  Of  the  award 
forcible  entry  or  detainer  shall  be  found  may  award  restitution :  but  ®^  restitution. 
no  other  justices,  except  those  before  whom  the  inquest  was  found, 
can  award  restitution,  unless  the  indictment  be  removed  by 
certiorari  into  the  court  of  King's  Bench  ;  and  that  court,  by  the 
plenitude  of  its  power,  can  restore,  because  that  is  supposed  to 
be  implied  by  the  statute ;  on  the  ground  that  whenever  an  in- 
ferior jurisdiction  is  erected,  the  superior  jurisdiction  must  have 
authority  to  put  it  in  execution.  So,  if  an  indictment  be  found 
before  the  justices  of  the  peace  at  their  quarter  sessions,  they  have 

0*)  Rex  9.  Wilson  and  others,  8  T.  (E). 
TL  357.  (o)  1  Hawk.  P.  C.  c.  64.  s.  41. 

(k)  1  Hawk.  P.  C.  c.  64.  i .  39.    3        (p)  1  Hawk.  P,  C.  c.  64.  s.  40.    But 

Bac.  Abr.  Forcibfe  Entry,  ^c.  (£).  this  it  seeras  does  not  apply  to  the 

(/)  I  Hawk.  P.  C.  c.  64.  s.  40.    3  case  of  different  counts  in  the  same 

Bac.  Abr.  AU.    And  see  the  statute,  indictment^  but  only  where  the  ^rand 

MHie^  884.  jury  find  ''  a  true  bill,'*  and  ''  not  a 

(m)  Baude's  case,  Cro.  Jac.  41.     1  ''  true  bilP*  upon  different  parts  of 

Hawk.  ibU,  s.  42.  one  and  the  same  charge.    See  Rex  v. 

(fi)  3  Bac.  Abr.  FordNc  EiUry^  S$e.  Fieldhouse,  Cowp.  SSS. 
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authority  to  award  a  writ  of  restitution^  because  the  statute  having 
given  power  to  the  justices  or  justice  to  reseise,  it  may  as  weD  be 
done  by  them  in  court  as  out  of  it.  (q)  But  the  justices  of  oj/er 
and  terminer  J  or  general  gaol  delivery,  though  they  may  enquire 
of  forcible  entries,  and  fine  the  parties,  yet  cannot  award  a  writ  of 
restitution,  (r) 

Restitution  ought  only  to  be  awarded  for  the  possession  of 
tenements  visible  and  corporeal;  for  a  man  who  has  a  right  to 
such  as  are  invisible  and  incorporeal,  as  rents  or  commons,  cannot 
be  put  out  of  possession  of  them,  but  only  at  his  own  election,  by 
a  fiction  of  law,  to  enable  him  to  recover  damages  against  the  per- 
son that  disturbs  him  in  the  enjoyment  of  them  ;  and  all  the  re- 
medy that  can  be  desired  against  a.  force  in  respect  to  such  pos- 
sessions is  to  have  the  force  removed,  and  those  who  arc  guilty  of 
it  punished,  which  may  be  done  by  16  R.  2.  c.  2.  (s)  And  resti- 
tution is  to  be  awarded  only  to  him  who  is  found  by  the  indict- 
ment to  have  been  put  out  of  the  actual  possession,  and  not  to  one 
who  was  only  seised  in  law.  (t)  Upon  the  removal  of  the  pro- 
ceedings into  the  court  of  King's  Bench  by  certiorari,  that  court 
may  award  a  restitution  discretionally ;  and  will  so  award,  unless 
the  defendant  plead  very  soon,  and  take  notice  of  trial  within  the 
term,  (u)  And  where  a  conviction  of  a  forcible  entry  was  quashed 
in  that  court  for  uncertainty ;  but  the  restitution  Avas  opposed  on 
an  affidavit  that  the  party's  title  (which  was  by  lease,)  was  expired 
since  the  convictipn ;  the  court  said  they  had  no  discretionary 
power  in  this  case,  but  were  bound  to  award  restitution  on  quash- 
ing the  conviction,  {w) 
Of  the  bar  or        It  appears  by  the  proviso  in  the  statute  of  8  Hen.  6.  c.  9.  and 

awardiofVcsti-  ^^^  ^^  ^^^  ^^  ^^^^'  *^'  ^''  ^^^^  ^"^  ^"^  indicted  upon  these  sta-^ 
tuUoa.    ^  ^^'  tutes  may  allege  quiet  possession  for  three  whole  years  to  stay  the 

award  of  restitution ;  in  the  construction  of  which  it  has  been 
holden,  that  such  possession  must  have  continued  without  in- 
terruption during  three  whole  years  next  before  the  indict- 
ment, (x)  And  it  has  also  been  said  that  the  three  years'  posses- 
sion must  be  of  a  lawful  estate ;  and  therefore  that  a  disseisor  can 

(9)  8  Bac.  Abr.  Forcible  Entry ,  S^c.  tices  of  ^aol  delivery  raay  award  resti- 

(F).  tution   upon    an    indictmeDl   before 

(r)  Id.  ibid  and  1  Ha>vk.  P.  C.  c.  64.  tbera  t  and  Say.  68.  is  cited :  and  af- 
s.  51.  iivhcre  it  is  said  that  justices  of  terwards  Id.  (D  7.)  it  is  said  that  resti- 
oyer  and  terminer  have  no  power  tution  shall  not  be  by  justices  of  as- 
either  to  enquire  of  a  forcible  entry  size,  gaol  delivery,  or  justices  of 
or  detainer,  or  to  award  restitution  on  peace,  if  the  indictment  wat  not  found 
an  indiclraent  on  the  statutes;  because  brfore  them;  and  H.  P.  C.  140.  Dalt. 
•when  a  new  power  is  created  by  sta-  c.  44.  ISI.  are  cited:  assuming  here, 
tute,  and  certain  justices  are  assigned  as  it  should  seem,  that  if  the  indict- 
to  execute  it,  it  cannot  regularly  be  mcnt  were  found  before  justices,  of 
executed  by  any  other:  and  inasmuch  assize  and  gaol  delivery,  they  might 
as  justices  of  oyer  and  terminer  have  award  restitution. 
a  commission  entirely  distinct  from  («)  1  Hawk.  P.  C.  c.  64.  9. 45.  Lamb. 
that  of  justices  of  peace,  they  shall  Just.  153;  Co  Lit.  323. 
not  from  the  general  words  of  their  (£)  Lamb.  Just.  153.  Dalt.  c.  83. 
commission  ad  inquirend'  de  omnibus^  (u)  Rex  r.  Marrow,  Ca.  temp.  Hardw, 
b^e.   be  construed   to  have  any  such  174. 

powers  as  are  specially  limited  to  jus-  (»)  Rex  v  Jones,  1  Str.''474. 

tices  of  peace.    But  in  4  Com.  Dig.  (x)  3  Bac.  Abr.  Forcible  Eniry^  f^e. 

Fore.  Entr.  (D  5.)  it  19  said  that  jus-  (G).     1  Hawk.  P.  C.  c.  64.  s.  53. 
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in  no  case  justify  a  forcible  entry  or  detainer  against  the  disseisee 
having  a  right  of  entry,  as  it  seems  that  he  may  against  a  stranger, 
or  even  against  the  disseisee  having,  by  his  laches,  lost  his  right 
of  entry,  (y)  Wherever  such  possession  is  pleaded  in  bar  of  a 
restitution,  either  in  the  King's  Bench  or  before  justices  of  the 
peace,  no  restitution  ought  to  be  awarded  till  the  truth  of  the  plea 
be  tried  3  and  such  plea  need  not  shew  under  what  title,  or  of 
what  estate,  such  possession  was ;  because  not  the  title,  but  the 
possession  only,  is  material,  (z)  If  the  defendant  tender  a  traverse 
of  the  force  (which  must  be  in  writuig),  no  restitution  ought  to  be 
till  such  traverse  be  tried ;  in  order  to  which  the  justice,  before 
whom  the  indictment  is  found,  ought  to  award  a  venire  for  a  jury : 
but  if  such  jury  find  so  much  of  the  indictment  to  be  true  as  will 
warrant  a  restitution,  it  will  be  sufficient,  though  they  find  the 
other  part  of  it  to  be  false,  (a)  Where  the  defendant  pleads  three 
years'  possession  in  stay  of  restitution,  according  to  31  Eliz.  c.  11., 
and  It  is  found  against  him,  he  must  pay  costs,  (b) 

The  same  justices  who  have  awarded  a  restitution  on  an  indict-  Of  supened- 
ment  of  forcible  entry,  &c.  or  any  two  or  one  of  them,  may  after-  ["^qq  '^"'*" 
wards  supersede  such  restitution  upon  an  insufficiency  in  the  in- 
dictment appearing  unto  them :  but  no  other  justices  or  court 
whatsoever  have  such  power,  except  the  court  of  King's  Bench ;  a 
certiorari  from  whence  wholly  closes  the  hands  of  the  justices  of 
peace,  and  avoids  any  restitution  which  is  executed  after  its  teste, 
but  does  not  bring  the  justices  into  contempt  without  notice,  (c) 

The  court  of  King's  Bench  has  such  a  discretionary  power  over  of  netting 
these  matters,  from  an  equitable  construction  of  the  statutes,  that  aside  the  res- 
if  a  restitution  shall  appear  to  have  been  illegally  awarded  or  exe-  *^^"''®°' 
cuted,  that  court  may  set  it  aside ,  and  grant  a  re -restitution  to  the 
defendant.  But  a  defendant  cannot  in  any  case  whatsoever,  ex  rigore 
jMm,demand  a  re8titution,either  upon  the  quashing  of  the  indictment, 
or  a  verdict  found  for  him  on  a  traverse  thereof,  &c.;  for  the  power 
of  granting  a  restitution  is  vested  in  the  King^s  Bench  only,  by  an 
equitable  construction  of  the  general  words  of  the  statutes,  and  is 
not  expressly  given  by  those  statutes ;  and  is  never  made  use  of  by 
that  court  but  when,  upon  consideration  of  the  whole  circum- 
stances of  the  case,  the  defendant  shall  appear  to  have  some  right 
to  the  tenements,  the  possession  whereof  jhe  lost  by  the  restitution 
granted  to  the  prosecutor,  (d) 

The  court  of  Khig's  Bench  has  been  so  favourable  to  one  who, 
upon  his  traverse  of  an  indictment  upon  these  statutes  being  found 
for  him,  has  appeared  to  have  been  unjustly  put  out  of  his  posses- 
sion, that  they  have  awarded  him  a  restitution,  notwithstanding  it 
has  been  shewn  to  the  court  that,  since  the  restitution  granted 
iipon  the  indictment,  a  stranger  has  recovered  the  possession  of 
the  same  land  in  the  lord's  court,  (e) 

(y)  3  Bac.  Abr.  Forcible  Entry^  f^c.  the  statute,  ante^  285. 

(G).     1  Hawk.  c.  64.  s.  54.  (c)  3  B^c.  Abr.  Id,  ibid.    1  Hawk.  c. 

(%)  1  Hawk.  c.  64.  s.  56.  64.  s.  61,  62. 

(a)  3  Bac.  Abr.  Forcible  Entry,  ^c,  (d)  3  Bac.  Abr.  Id.  ibid,   1  Hawk.  c. 

<G).     1  Hawk.  c.  64.  s.  58,  59.     Reg.  6k  s.  63,  64,  65. 

V.  Winter,  2  Sa)k.  5S8.  {e)  9  Bac.  Abr,  Id,  ibid.    1  Hawk.  c. 

{b)  Reg.  V,  Goodenough,   2   Lord  64.  s.  66. 
Raym.  1036.    Aad  see  the  words  of 
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How  ^^^        The  justices  or  justice  may  execute  the  writ  of  restitution  in 
m^e.  person,  or  may  make  their  precept  to  the  sheriff  to  do  it.  (/)  The 

sheriff,  if  need  be,  may  raise  the  power  of  the  cotmty  to  assist  him 
in  the  execution  ef  the  precept ;  and  therefore,  if  he  make  a  re- 
turn thereto  that  he  could  not  make  a  restitution  by  reason  of  re- 
sistance, he  shall  be  amerced,  (g)  And  it  is  said,  that  a  justice 
of  peace  or  sheriff  may  break  open  a  house  to  make  restitution,  (h) 
If  possession  under  a  writ  of  restitution  is  avoided  immediately 
after  execution  by  a  fresh  force,  the  party  shall  have  a  second  writ 
of  restitution  without  a  new  inquisition :  but  the  second  writ 
must  be  applied  for  within  a  reasonable  time,  (t)  And  where 
restitution  is  not  ordered  till  three  years  after  the  inquisition,  it  is 
bad.  (A) 

(/)  1  Hawk.  c.  64.  8.  49.  (D  6.) 

(^)  Id.  iHd.  sect  58.  (0  Rex  v.  Harris,  1  Lord  Rajm.  489. 

(h)   4  Cora.  Dig.    Forcible  Entry        (k)  Rex  v,  Harris,  S  Salk.  318. 
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CHAPTER  THE  THIRTIETH. 


OF  NUISANCBS. 


NuisANCB,  nocumentum,  or  annoyance,  signifies  any  thing  that 
worketh  htirt^  inconvenience,  or  damage.  And  nuisances  are  of 
two  kinds;  public  or  common  nuisances,  which  affect  the  public, 
and  are  an  annoyance  to  all  the  King's  subjects ;  and  private 
nuisances,  which  may  be  defined  as  any  thing  done  to  the  hurt  or  NaiMooef  m 
annoyance  of  the  lands,  tenements,  or  hereditaments  of  another. (a)  J^^^*'  "^  ^"" 
Private  nuisances,  as  they  are  remedied  only  by  civil  proceedings, 
do  not  come  within  the  scope  of  this  Treatise  :  but  public  or  com- 
mon nuisances,  as  they  annoy  the  whole  community  in  general, 
and  not  merely  some  particular  person,  sdre  properly  punishable 
by  indictment,  and  not  the  subject  of  action ;  for  it  would  be  un- 
reasonable to  multiply  suits  by  giving  every  man  a  separate  right 
for  what  damnifies  him  in  conimon  only  with  the  rest  of  his 
fellow-subjects,  {b)  In  treating  of  public  or  common  nuisances, 
we  may  consider,  I,  of  public  nuisances  in  general ;  II,  of  nui- 
sances to  public  highways ;  III,  of  nuisances  to  public  rivers ;  and, 
IV^  of  nuisances  to  public  bridges. 

(«)  3  Blac.  Cora.  Sid.    S  Inst.  406.  in  this  case  rausi  be  direct,  and  not 

(*)4BIac.Com.l66.  There  are,  how-  consequential,  as  by  being  delayed  in 

ever,  circumstances  mentioned  in  the  ajoumev  of  importance.    Bull.  N.  P. 

books  upon  which  a  party  has  been  ad-  26.    In  Rex  v.  Dewsnap  and  another,- 

mitted  to  have  a  private  satisfaction  b^  16  East.  196.  Lord  Ellenboroush,  C. 

civil  suit  for  that  which  is  a  public  nui-  J.  said,   **  I  did  not  expect  that  it 

sance;  namely,  where  he  hu  sustained  ''would  have  been  disputed  at  this 

some  extraorainary  damage  by  it  be-  **  day  that  though  a  nuisance  may  be 

yond  the  rest  of  the  kins*s  subjects.  *^  public,  yet  that  there  may  be  a  spe- 

As  if  by  means  of  a  ditch  dug  across  a  **  cial  grievance,  arising  out  of  the 

public  way,  which  is  a  common  nui-  **  common   cause    of  mjury,  which 

sance,  a  man  or  his  horse  suffer  any  '*  presses  more  upon  particular  indi- 

injury  by  falling  therein;  there,  for  '*  vidualsthan  upon  others  not  so  im- 

this  particular  damage,  not  common  '*  mediately  within  the  influence  of  it. 

to  others,  it  has  been  held,  that  the  *'  In  the  case  of  stopping  a  common 

party  may  have  his  action.    Co.  Lit  "  highway  which  may  affect  all  the 

56.    5  Reo.  73.    3  Blac.  Com.  219.  '*  subjects,  yet  if  a  particular  person 

And  see  also  Fowler  o.  Sanders,  Cro.  *'  sustain  a  special  injury  from  it,  he 

Jac.  446.    But  the  particular  damage  ''  has  an  action.** 


296 


Of  Nuisances. 
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SECT.  I. 


Of  Public  Nuisances  in  General. 


Of  public  Dili- 
SADces  in  ge- 
neral. 


Offensiye 
trades  and 
manufactures. 


The  existence 
of  the  nui- 
sance depends 
upon  the  num- 
ber of  houses 
and  concourse 
of  people;  and 
also  upon  its 
making  the 
enjoyment  of 
life  and  pro- 
perty uncom- 
fortable. 


Public  nuisances  may  be  considered  as  offences  against  the 
public  order  and  oeconomical  regimen  of  the  state ;  being  either 
the  djoing  of  a  thing  to  the  annoyance  of  all  the  King's  subjects^ 
or  the  neglecting  to  do  a  thing  which  the  common  good  re^ 
quires,  (c)  But  the  annoyance  or  neglect  must  be  of  a  real  and 
substantial  nature  :  and  the  fears  of  mankind^  though  they  may  be 
reasonable,  will  not  create  a  nuisance,  (d) 

Offensive  trades  and  manufactures  may  be  public  nuisaDces.  A 
hrewhousCy  erected  in  such  an  inconvenient  place  that  the  business 
cannot  be  carried  on  without  greatly  incommoding  the  neighbour- 
hood, may  be  indicted  as  a  common  nuisance :  and  so  in  the  like 
case  may  a  glasshouse,  or  swineyard.  With  respect  to  a  candle 
manufactory y  it  has  been  holden,  that  it  is  no  common  nuisance  to 
make  candles  in  a  town,  because  the  needfulness  of  them  shall 
dispense  vn\h  the  noisomeness  of  the  smell :  but  the  reasonable* 
ness  of  this  opinion  seems  justly  to  be  questionable,  because,  what- 
ever necessity  there  may  be  that  candles  be  made,  it  cannot  be 
pretended  that  it  is  necessary  to  make  them  in  a  town,  {e) 

All  indictment  will  not  lie  for  that  which  is  a  nuisance  onlv  to 
a  few  inhabitants  of  a  particular  place :  as  where,  upon  an  indict- 
ment against  a  tinman  for  the  noise  made  by  him  in  carrying  on 
his  trade,  it  appeared  in  evidence,  that  the  noise  only  affected 
the  inhabitants  of  three  numbers  of  the  chambers  in  Clifford's  Inn, 
and  that  by  shutting  the  windows  the  noise  was  in  a  great  mea- 
sure prevented,  it  was  ruled  by  Lord  EUenborough,  C.  J.  that  the 
indictment  could  not  be  sustained,  as  the  annoyance  was,  if  any 
thing,  a  private  nuisance.  (/)  But  an  indictment  for  a  nuisance^ 
by  steeping  stinking  skins  in  water,  laying  it  to  be  committed 
near  the  highway,  and  also  near  several  dwelling  houses,  has  been 
held  sufficient :  and  the  court  said,  that  if  a  man  erects  a  nuisance 
near  the  highway,  by  which  the  air  thereabouts  is  corrupted,  it 
must  in  its  nature  be. a  nuisance  to  those  who  are  in  the  highway; 
and  that  therefore  the  indictment  was  well  enough,  (g)  And  an 
indictment  was  held  good  for  a  nuisance  in  erecting  buildings, 
and  making  fires  which  sent  forth  noisome,  offensive,  and  stinking 

(c)  4  Blac.  Com.  166.  1  Hawk.  P.  C. 
c.  75.  s.  1.    8  Roll.  Abr.  83. 

(4)  By  Lord  Hardwicke, ,  Anon.  S 
Atk.  750. 

«)  1  Hawk.  P.  C.  c.  75.  s.  10.  In  5 
Bac.  Abr.  ^uUance,  (A)  it  b  said,  ''  It 
^  seems  the  better  opiaion  that  a 
'*  brewhouse,  glasshouse,  chandler's 
^  shop,  and  sty  for  swine,  set  up  in 
*'  sucn  inconvenient  parts  of  a  town 


*'  that  they  cannot  but  greatly  incoiii- 
"  mode  the  neighbourhood,  are  com- 
**  mon  nuisances  :*'  and  *i  Roll.  Abr. 
1S9.  Cro.  Car.  510.  Rut.  136.  Paira. 
536.  Vent.  26.  Keb.  500.  S  Salk. 
,458.  pi.  3.  460.  pi.  7.  8  Lord  Raym. 
1163.  are  cited. 

(/)  Rex  •.  Lloyd,  4  Esp.  tOO. 

{g)  Rex  V.  Pappineau,  I  Str.  686. 
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smokes,  and  making  great  quantities  of  noisome,  offensive,  and 
stinking  liquors,  near  to  the  King's  commoii  highway,  and  near 
to  the  dwelling  houses  of  several  of  the  inhabitants,  whereby  the 
air  was  impregnated  with  noisome  and  offiensive  stinks  and 
smells.  (A)  Upon  the  report  of  the  evidence  it  appeared  that  the 
smell  was  not  only  intolerably  offensive,  but  also  noxious  and 
hurtful,  and  made  many  persons  sick,  and  gave  them  head-aches ; 
and  it  was  held  that  it  was  not  necessary  that  the  smell  should  be 
unwholesome,  but  that  it  was  enough  if  it  rendered  the  enjoyment 
of  life  and  property  uncomfortable ;  and  further,  that  the  exist- 
ence of  the  nuisance  depended  upon  the  number  of  the  houses 
and  concourse  of  people,  and  was  a  matter  of  fact  to  be  judged  of 
by  the  jury,  (t)  But  the  carrying  on  of  an  offensive  trade  is  not 
indictable,  unless  it  be  destructive  of  the  health  of  the  neighbour- 
hood, or  render  the  houses  untenantable  or  uncomfortable,  (k) 

It  appears  to  have  been  ruled  that  a  person  cannot  be  indicted  ^°T  ^"  * 
for  setting  up  a  iioxions  manufactory  in  a  neighbourhood  in  which  m^a"  b^'gunc^ 
other  offensive  trades  have  long  been  borne  with,  unless  the  in-  tioned. 
convenience  to  the  public  be  greatly  increased.  (/)  And  also  that 
a  person  cannot  be  indicted  for  continuing  a  noxious  trade  which 
has  be^n  carried  on  at  the  same  place  for  nearly  fifty  years,  (m) 
But  this  seems  hardly  to  be  reconcileable  to  the  doctrine,  subse- 
quentiy  recognized,  that  no  length  of  time  can  legalize  a  public 
nuisance,  although  it  may  supply  an  answer  to  the  action  of  a  pri- 
vate individual,  (n)  It  should  seem  that  in  judging  whether  a 
thing  is  a  public  nuisance  or  not,  the  public  good  it  aoes  may,  in 
some  cases,  when  the  public  health  is  not  concerned,  be  taken 
into  consideration,  to  see  if  it  outweighs  the  public  annoyance. 
With  respect  to  offensive  works,  though  they  may  have  been  ori- 
ginally established  under  circumstances  which  would  prima  facie 
protect  them  against  a  prosecution  for  a  nuisance,  it  seems  that  a 
wilful  neglect  to  adopt  established  improvements,  which  would 
make  them  less  offensive,  may  be  indictable. 

It  seems,  that  erecting  gunpmvder  mills,  or  keeping  gunpowder  Gunpowder 
magazines  near  a  town,  is  a  nuisance  by  the  common  law,  for  f°<*  combMti- 
which  an  indictment  or  information  will  lie.  (o)    And  the  making,     ^' 
keeping,  or  carrying,  of  too  large  a  quantity  o(  gunpoioder  at  one 
time,  or  in  one  place  or  vehicle,  is  prohibited  by  the  statute  12 
Geo.  3.  c.  61.  under  heavy  penalties  and  forfeiture.    And  it  ap- 

(h)  Rex  V.  White  and  Ward,  1  Burr.  (0)  Rex  r.  Williams,  E.   IS.  W.  aa 

SS.i.  indictmeot  against  Roger  Willianis  for 

(f)Rex  V.  White  and  Ward.  I  Burr,  keeping  400  barrels   of  gunpowder 

337.  where  see  also  that  the  word  near  the  town  of  Bradford,  and  he  was 

*'  noxious^  not  only  niean!«  hurtful  convicted.    And  in  Hex  v.  Taylor,  15 

and  offensiTc  to  the  smell,  but  in-  Geo.  2.  the  Court  granted  an  infor ma- 

cludes  the  complex  idea  of  insalubrity  tion  against  the  defendant  as  for  a 

and  offensiveness.                        .  nuisance,  on  affidavits  of  his  keeping 

(At)  Rex  o.  Davey  and  another,   5  great  quantities  of  gunpowder  near 

Esp.  917.  JiaUon  in  Surry,  to  the  endangering 

(/)  Rex   V.    Bartholomew  Neville,  of  the  church  and  houses  where  he 

PeakeSl.  lived.    2   Str.    1167.    S  Bum.    Just. 

(m)  Rex  V  Samuel  Neville,  Peake  93.  Gumpwoier  t  where  it  is  said,  '*  or  ra- 

(fi)  Weld  V.  Hornby,  7  East.   199.  "  ther  it  should  have  been  expressed 

Rex-v.  Cro!»s,  SCampb.  SS7.,  and  see  **  to  the  endangering  the  lives  of  his 

po»i,  305.  **  majesty's  subjects." 
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Eears,  that  persons  putting  on  board  a  ship  an  article  of  a  com- 
ustible  and  dangerous  nature^  without  giving  due  notice  of  its 
contents,  so  ae  to  enable  the  mastex  to  use  proper  precautions  in 
the  stoTdng  of  it,  will  be  guilty  of  a  misdemeanor.  The  case  did 
not  come  before  the  court  of  King's  Bench  direjctly  upon  its  cri- 
minal nature :  but  that  court,  in  adverting  to  the  conduct  imputed 
to  the  defendants,  declared  it  to  be  criminal ;  and  said,  '^  in  order 
^'  to  make  the  putting  on  board  wrongful  the  defendants  must  be 
^^  conusant  of  the  dangerous  quality  of  the  article  put  on  board ; 
^^  and  if,  being  so,  they  yet  gave  no  notice,  considering  the 
'^  probable  danger  thereby  occasioned  to  the  lives  of  those  on 
'^  board,  it  amounts  to  a  species  of  delinquency  in  the  persons 
^'  concerned  in  so  putting  such  dangerous  article  on  bowl,  for 
'^  which  they  are  criminaUy  liable,  and  punishable  as  for  a  mis- 
'^  demeanor  at  least/'  (p) 
pisoi^erly  All  disorderly  inns  or  ak^housesy  baiwdy^houses^  gaming-houses^ 

uut'^&c.  play-houses^  unlicensed  or  improperly  conducted,  booths  and 
stages  for  rope-dancersy  mottntebanks,  and  the  like,  are  public 
nuisances,  and  may  therefore  be  indicted,  (q) 

It  seems  to  be  agreed,  that  the  keeper  of  an  inn  may,  by  the 
common  law,  be  indicted  and  fined  as  being  guilty  of  a  public 
nuisance,  if  he  usually  harbour  thieves,  or  persons  of  scandalous 
reputation,  or  suffer  frequent  disorders  in  his  house,  or  take  exor- 
bitant prices,  or  set  up  a  new  inn  in  a  place  where  there  is  no 
manner  of  need  of  one,  to  the  hindrance  of  other  ancient  and  well 
governed  inns,  or  keep  it  in  a  place  in  respect  of  its  situation 
wholly  imfit  for  such  a  purpose,  (r)  And  it  seems  also  to  be  dear 
that  if  one  who  keeps  a  common  inn  refuse  either  to  receive  a  tra- 
Teller  as  a  guest  into  his  house,  or  to  find  him  victuals  or  lodging, 
upon  his  tendering  him  a  reasonable  price  for  the  same,  he  is  not 
only  liable  to  render  damages  to  the  partv  in  an  action,  but  noay 
also  be  indicted  and  fined  at  the  suit  of  the  king;  and  it  is  also 
said,  that  he  may  be  compelled  by  the  constable  of  the  town  to 
receive  and  entertain  such  a  person  as  his  guest ;  and  that  it  is  in 
no  way  material  whether  he  have  any  sign  before  his  door  or  not, 
if  he  make  it  his  common  business  to  entertain  passengers,  {s) 

The  keeping  of  an  inn  is  nb  franchise,  but  a  lawful  trade  when 
not  exercised  to  the  prejudice  of  the  public;  and  therefore  there  is 
no  need  of  any  licence  or  allowance  for  such  erection,  {t)  But  if 
an  inn  use  the  trade  of  an  alehouse,  as  almost  all  innkeepers  do,  it 
will  be  within  the  statutes  made  concerning  alehouses,  {u) 

(p)  Williams  9.   The   East  India  (<)  Dalt  c.  56.    Blackerby  170.     I 

Compaoy,  3  EasL  199,  201.  Burn.  Just.  tit.  Alekou$esj  I.    S  Bac. 

(q)  4  Blac.  Com.  167.  Abr.  Imu,  ^c.  (A) 

(r)  1  Hawk.  P.  C.c  78.  s.  1.    And  (u)  1  Burn.  Just.  AUkou9e$^  where 

see  in  3  Bac.  Abr.  /mm,  ^e.  (A)  that  as  those  statutes  are  collected.    Before 

inns  from  their  number  and  utuation  the  stat.  5  and' 6  £dw,  6.  c.  25.  it  was 

may  become  naisances,  they  may  he  lawful  for  any  one  to  keep  an  aiehoute 

suppressed,  and  the  parties  keeping  wUhont  licence,  for  it  was  a  means  of 

them  mat  at  common  law  be  indicted  livelihood  which  any  one.  was  free  to 

and  fined.    And  see  also  as  to  exor-  follow.    Bat  if  it  was  so  kept  as  to  be 

bitant  prices,  M.  (C)  8.    21  Jac.  1.  c.  disorderly,  it  was  indictable  as  a  nui- 

21.  saace.    1  Salk.  45.    1  Hawk.  P.  C.  c. 

(«)  1  Hawk.  P.  C.  c  78.  s^  2.  78.  s.  52.  m  nuirg. 
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It  is  clearly  agreed  that  keeping  a  bawdy-house  is  a  common  Bawdy- 
nuisance^  as  it  endangers  the  public  peace  by  drawing  together  *'®'***'* 
dissolute  and  debauched  persons ;  and  also  had  an  apparent  tend- 
ency to  corrupt  the  manners  of  both  sexes^  bysuch  an  open  pro- 
fession of  lewdness,  {w)  And  it  has  been  adjudged  that  this  is  an 
offence  of  which  a  feme  covert  may  be  guilty  as  wed  as  if  she  were 
sole^  and  that  she,  together  with  her  husbalid,  may  be  convicted  of 
it;  for  the  keeping  the  house  does  not  necessarily  import  property, 
but  may  signify  that  share  of  government  which  the  wife  hatr  in  a 
&mily  as  well  as  the  husband ;  and  in  this  she  is  presumed  to  have 
a  considerable  part,  as  those  matters  are  usually  managed*  by  the 
intrigues  of  her  sex.  {x)  If  a  person  be  only  a  lodger,  and  have 
but  a  single  room,  yet  if  she  make  use  of  it  to  accommodate  people 
in  the  way  of  a  bawdy-house,  it  will  be  a  keeping  of  a  bawdy-house 
as  much  as  if  she  had  a  whole  house,  {y)  But  an  indictment  can- 
not be  maintained  against  a  person  for  being  a  common  bawd,  and 
procuring  men  and  .women  to  meet  together  to  commit  fornica-  . 
tion :  the  indictment  should  be  for  keeping  a  bawdy-house.  {%) 
For  the  bare  solicitation  of  chastity  is  not  indictable,  but  cogni- 
zable only  in  the  ecclesiastical  courts,  (a) 

It  is  clearly  agreed,  that  all  common  gaming-houses  are  nui-  Common 
sances  in  the  eye  of  the  law,  being  detrimental  to  the  public,  as  JJUJiJ^ 
they  promote  cheating  and  other  corrupt  practices ;  and  incite  to 
idleness,  and  avaricious  wajrs  of  gaining  property,  great  numbers 
whose  time  might  otherwise  be  employed  for  the  good  of  the 
community,  {b)  And  in  a  late  case  it  was  held,  that  the  keeping 
a  common  gaming-house,  and  for  lucre  and  gain  unlawfully 
causing  and  procunng  divers  idle  and  evil  disposed  persons  to  fre- 
quent and  come  to  play  together  at  a  game  called  ^^  rouge  et  notVy* 
and  permitting  the  said  idle  and  evil  disposed  persons  to  remain 
playing  at  the  same  game  for  divers  large  and  excessive  sums  of 
money,  is  an  indictable  offence  at  common  law.  (t )  It  has  also 
been  adjudged,  that  it  is  an  offence  for  which  a  feme  covert  may 
be  indicted ;  for,  as  she  may  be  concerned  in  acts  of  bawdry,  as 
has  been  observed  above,  so  she  may  be  active  in  promoting 
gaming,  and  furnishing  the  guests  with  conveniences  for  that  pur- 
pose, (r)  There  are  also  certain  penalties  imposed  by  statutes 
upon  the  offence  of  keeping  a  common  gaming-house,  {d) 

An  indictment  against  a  defendant  for  that  he  did  keep  a  com- 
mon, ill-governed,  and  disorderly  house,  and  in  the  said  house  for 


(»)  9  Inst  c.  93.  p.  804.  1  Hawk. 
P.  C.  c.  74.  aod  c.  75.  s.  6.  5  Bac. 
Abr.  NuUances  (A).  3  Bum.  Just 
Le^D^nesB  and  JV*m»anee. 

(x)  Reg.  V.  Williams,  1  Salk.  383. 
tfffir,  16. 

(y)  Rex  r.  Pierson,  S  Lord  Raym. 
1197.     1  Salk.  382. 

(z)  Id.  Ibid. 

{a)  1  Hawk.  P.  €.  c.  74.  3  Barn. 
Just.  LewdnetM, 

ib)  5  Bac.  Abr.  Nuiaavcet  (A).  I 
Hawk.  P.  C.  c.  75.  s.  6.  Rex  t;.  Dixon, 
10  Mod.  336. 

ii)  Rex  o.  Rogier  and  Humphry,  1 


B.  and  C.  272.  And  Holro^d,  J.  said, 
that  in  his  opinion  it  would  have  been 
f^ufficient  merely  to  haye  alleged,  that 
the  defendants  kept  a  common  gam- 
ing-house. And  see  Rex  v.  Taylor,  3 
B.  and  C.  502. 

(c)  Rex  t;.  Dixon,  Trin.  2  Geo,  1.  5 
Bac.  Abr.  A^fM9aiice«  (A).  10  Mod.  335. 
1  Hawk.  P.  C.  c  9i.  s.  30.  and  see  ante^ 
16. 

(i)  1  Hawk.  P.  C.  c.  92.  s.  14.  ei 
tequ.  And  see  25  Geo.  2.  c  36.  s.  5. 
42  Geo;  3.  c.  119.  And. see  poti^  p. 
304,  as  to  lotteries  and  little  goes. 
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his  lucre,  &c.  certain  persons  of  ill-name,  &c.  to  firequent  and  come 
together,  did  cause  and  procure,  and  the  said  persons  in  the  said 
house  to  remain  y^A^in^  of  cocks,  bosing,  playing  at  cudgels,  and 
misbehaving  themselves^  <Ud  permit,  has  been  held  to  be  good,  {e) 
And  it  seems  that  the  keeping  of  a  coc/cpit  is  not  only  an  indict- 
able offence  at  common  law,  but.  that  a  cockpit  is  considered  as  a 
gaming-house  within  the  statute  33  Hen.  8.  c.  9.  s.  11.  which  im- 
poses a  penalty  of  forty  shillings  per  day  upon  such  houses ;  and 
therefore,  on  a  conviction  on  an  indictment  at  common  law,  the 
court  will  measure  the  fine  by  inflicting  forty  shillings  for  each  day, 
according  to  the  number  of  days  such  cockpit  was  kept  open.  (/) 
Playhouses.  It  seems  to  be  the  better  opinion  that  playhouses,  having  been 

originally  instituted  with  a  laudable  design  of  recojnmending  virtue 
to  the  imitation  of  the  people,  and  exposing  vice  and  folly,  are  not 
nuisances  in  their  own  nature,  but  may  only  become  such  by  acci- 
dent ;  as,  where  they  draw  together  such  numbers  of  coaches  or 
people,  &c.  as  prove  generally  inconvenient  to  the  places  adjacent; 
or,  when  they  pervert  their  original  institution  by  recommending 
vicious  and  loose  characters,  under  beautiful  colours,  to  the  imi- 
tation of  the  people,  and  make  a  jest  of  things  commendable, 
serious,  and  useful,  (g)  Players  and  playhouses  are  now  put  under 
Places  of  pub-  salutary  regulations  by  the  provisions  of  several  statutes.  (A)  And 
*'*^  *t^55>*"  places  of  public  entertainment  in  the  neighbourhood  of  London,  if 
eensed  to  be  ^^^  properly  licensed,  are  to  be  deemed  disorderly  houses  by  the 
deemed  dispr*  statute  25  Geo.  2.  c.  36.  (t)  which,  reciting  the  multitude  of  places 
dcriy  houses,  ^f  entertainment  for  the  lower  sort  of  people  as  a  great  cause  of 
thefts  and  robberies,  enacts,  ^'that  any  house,  room,  garden,  or 
'^  other  place,  kept  for  public  dancing,  music,  or  other  public  en- 
*^  tertainment  of  the  like  kind  in  the  cities  of  London  and  fFest- 
'^  minster y  or  within  twenty  miles  thereof,"  without  a  licence  from 
the  last  preceding  Michaelmas  quarter  sessions,  under  the  hands 
and  seals  of  four  of  the  justices,  ^^  shall  be  deemed  a  disorderiy 
"  house  or  place."  The  act  then  particularizes  the  mode  of  grant- 
ing the  licence,  makes  it  lawful  for  a  constable  or  other  person, 
authorized  by  warrant  of  a  justice,  to  enter  such  house  or  place, 
and  to  seize  every  person  found  therein  ;  and  makes  every  person 
keeping  such  house,  &c.  without  a  licence  liable  to  a  penalty  of 
100/.,  and  otherwise  punishable  as  the  law  directs  in  cases  of  dis- 
orderly houses,  {k) 

(e)  Rex  t;.  HigginsoD,  2  Burr.  12S3.  justices  of  the  peace  at  their  quarter 

{/)  Rex  r.  Howell,  3  Keb.  510.     1  sessions  may  license  theatrical  repre- 

Hawk.  P.  C.  c.  9S.  s.  89.  sentations  occasionally,  under  certain 

(g)  5  Bac.  Ahr.  Nuisances  (A),     1  restrictions     The  words  "entertain- 

Hawk.  P.  C.  c.  75.  s.  7.    And  as  to  the  *'  inent  of  the  stage/*  in  10  Geo.  2.  c. 

performance  of  an  obscene  play,  see  S8.  have  heen  held  not  to  extend  fl)  aa 

aniCy  220,  note  (d).  exhibition  of  tumbiing.    Rex  v.  Han- 

{h)  The  10  Geo.  2.  c.28.  enacts  that  dy,  0  T.  R.  286.    By  special  acts  of 

persons  performing  any  entertainment  Parliament  playhouses  arc  permitted 

of  the  stage  without  authority  or  li-  to  be  erected  in  particular  places, 

cence,  shall  be .  deemed  rogues  and  (t)  Made  perpetual  by  the  28  Geo.  2. 

vagabonds,  and  liable  to  the  penalties  c.  19. 

of  12  Ann.  slat.  2.  c.  23.  (an  act  re-  {k)  By  s.  3.  this  act  is  not  to  extend 

pealed,  but  re-enacted  by  17  Geo.  2.  to  the  theatres  in   Drurif  Lane  and 

c.  5.)  and  also  to  a  penally  of  50/.  See  Covent -Garden^  or  the  King's  Theatre 

also  the  28  Geo.  3.  c.  SO.  by  which  in  the  Haymarket;  nor  to  perform- 
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It  seems  also  to  be  the  better  opinion^  that  all  common  stages  for  Sttaset  for 
rope-dancersy  Sfc.  are  nuisances,  not  only  because  they  are  great  ^^P®"^**^*^*"* 
temptations  to  idleness,  but  also  because  they  are  apt  to  draw 
together  numbers  of  disorderly  persons,  which  cannot  but  be  very 
inconvenient  to  the  neighbourhood.  (/) 

The   proceedings   in  respect  of  prosecutions  against  persons  Proceedings  in 
keeping  bawdy-houses,  gaming-houses,  or  other  disorderly  houses,  prosecutioM 
are  facilitated  by  25  Geo.  2,  c.  36.  by  which  it  is  enacted,  that  if  ^fSp- 
two  inhabitants  of  any  parish  or  place,  paying  scot  and  lot,  give  ing  bawdy- 
notice  in  writing  to  the  constable,  of  any  person  keeping  a  bawdy-  houses,  gam- 
house,  gaming-house,  or  any  other  disorderly  house,   in  such  ^Jtlw^'S- 
parish  or  place,  the  constable  shall  go  with  such  inhabitants  to  a  orderly 
justice  5  and  shall,  upon  such  inhabitants  making  oath  before  the  ^ouBen.  25 
justice  that  they  believe  the  contents  of  the  notice  to  be  true,  and  ^^^'         .' 
entering  into  a  recognizance  in  twenty  pounds  each  to  give  mate- 
rial evidence  against  the  person  for  such  offence,  enter  into  a  re- 
cognizance in  the  sum  of  thirty  pounds  to  prosecute  with  effect  at 
the  next  sessions  or  assizes  as  to  the  justice  shall  seem  meet.    And 
provision  is  also  made  for  the  payment  by  the  overseers  of  the 
charges  of  prosecution  to  the  constable,  and  ten  pounds  on  con- 
viction to  each  of  the  two  inhabitants,  (m)     The  person  keeping 
such  bawdy-house,  &c.  is  also  to  be  bouna  over  to  appear  at  the 
sessions  or  assizes. 

The  eighth  section  of  this  statute,  reciting  that  by  reason  of  the  persons  ad- 
many  subtle  and  crafty  contrivances  of  persons  keeping  ba*rdy-  tits' as  keepers 
houses,  &c.  it  is  difficult  to  prove  who  is  the  real  owner  or  keeper,  ^JusIm  to  '  ^ 
enacts,  that  any  person  '^who  shall  appear,  act,  or  behave  as  be  deemed 
^'  master  or  mistress,  or  as  the  person  having  the  care,  govern-  keepers. 
^^  ment,  or  management,  of  any  bawdy-house,  gaming-house,  or 
^'  other  disorderly  house,  shall  be  deemed  and  taken  to  be  the 
'^  keeper  thereof,  and  shsJl  be  liable  to  be  prosecuted  and  punished 
^^  as  such,  notwithstanding  he  or  she  shall  not  in  fact  be  the  real 
•^  owner  or  keeper  thereof."     By  the  ninth  section  any  person  Witness. 
iBHy  give  evidence  upon  such  prosecution,  though  an  inhabitant  of 
the  parish  or  place,  and  though  he  may  have  entered  into  the 
before-mentioned  recognizance.    The  tenth  section  enacts,  that  Certiorari, 
no  indictment  shall  be  removed  by  certiorarty  but  shall  be  tried  at 
the  same  sessions  or  assizes  where  it  shall  have  been  preferred 
(unless  the  court  shall  think  proper,  upon  cause  shewn,  to  adjourn 
the  same,)  notwithstanding  any  such  writ  or  allowance.     Upon 
this  last  clause  it  has  been  decided,  that  the  general  words  do  not 
restrain  the  crown  from  removing  the  indictment  by  certiorari ; . 
there  being  nothing  in  the  act  to  shew  that  the  Legislature  intended 
that  the  crown  should  be  bound  by  it.  (n) 

Any  number  of  persons  may  be  included  in  the  same  indict-  ladictmcnt 
ment  for  keeping  different  disorderly  houses,  stating  that  they  aDdcndcncc 
*' severally"  kept,  &c.  such  houses,  (o)     It  seems  that  it  is  neces-  Sj^J^.  "" 

ances  and  public  enter  tain  men  ts  car-  beinp^  indicted  for  a  riot  and  unlawful 

ried  on  under  letters  patent,  or  licence  assembly,    n 

of  tlie  crown,  or  licence  of  the  lord  (i»)  S.  4. 

chamberlain.  (n)  Rex  v.  Dairies  and  others,  5  T. 

(/)  5  Bac.  Abr.  ^uUaneeg  (A).     1  R.  626. 

Hawk.  P.  C.  c.  75. 9.  6.    And  see  ante^  io)  2  Hale  1 74,  where  it  iR^id,  *'  It  is 

p.  948,  note  ig\  as  to  stage-players  **  common  experience  at  thb  day  that 


ser 


Openlewdnen 
anl  indecent 
espotnre. 


Eaves  drop- 
pcn« 


Common 
■cold. 


O/Nnisan^^' — htdecen^,  Eavcs-droppers,  [book  ii. 

81^  to  state  wjbftce  tli^  house  ia  situate,  and  the  time,  so  as  to 
niake  a  particular  statement  of  the  offence^  which  is  the  keeping 
of  the  bousie.(/»).  But  particular  facts  need  not  be  stated;  and 
though  the  charge  is  thus  general,  yet  at  the  trial  evidence  may  be 
be  given  of  particular  facts,  and  of  the  partioniar  time  of  doing 
them.  (9)  It  is  not  necessary  to  prove  who  frequents  the  house, 
fpr  that  may  be  impossible :  but  if  any  unknown  persons  are 
proved  to  be  there  behaving  disorderly,  it  is  sufficient  to  support 
the  indictment,  (r) 

la  generaly  all  open  lewdness  grossly  scandalous  is  punishable 
bv  indictment  at  the  common  law :  and  it  appears  to  be  an  esta- 
blished principle  that  whatever  openly  outrages  decency,  and  is 
injurious  to  public  morals,  is  a  misdemeanor.  («)  In  a  late  case  it 
was  held  to  be  an  indictable  ofience  for  a  man  to  undress  himself 
on  the  beach  and  to  bathe  in  the  sea  near  inhabited  houses,  from 
which  he,  might  be  distinctly  seen ;  although  the  houses  had  been 
recently  erected,  and,  until  their  erection,  it  had  been  usual  for 
men  to  bathe  in  great  numbers  at  the  place  in  question.  McDo- 
nald, C.  B.,  ruled,  that  whatever  place  becomes  the  habitation  of 
civili^dr  meii,  there  the  laws  of  decency  must  be  enforced.  (^) 
And  to  shew  a  being  of  unnatural  and  monstrous  shape  for  money 
is  a  misdemeanor,  (ti) 

JEkives  droppers,  or  such  as  listen  under  walls  or  windows,  or 
the  eaves  of  a  house,  to  hearken  after  discourse,  and  thereupon 
to  frame  slanderous  and  mischievous  tales,  are  a  common  nui- 
sance, and  presentable  at  the  court  leet ;  or  are  indictable  at  the 
session^,  and  punishable  by  fine  and  finding  sureties  for  their  good 
behaviour,  (ic;) 

A  common  scold,  communis  rixcUrix,  (for  our  law  confines  it  to 
the  fenodnine  gender")  is  a  public  nuisance  to  her  neighbourhood, 
and  may  be  indicted  for  the  offence  ;  and,  upon  conviction,  pu- 
nished by  being  placed  in  a  certain  engine  of  correction  called  the 
trebucket,  or  cucking  stool,  (x)     And  she  may  be  convicted  with- 

"  twenty  persons  may  be  indicted  for  And  the  Court  of  King's  Bench,  when 
**  keeping  disorderly  houses  or  bawdy  the  defendant  was  brought  up  for  judg- 
**  houses  %  and  they  ,are  dai  W  convicted  ment,  expressed  a  clear  opinion  that 
**  upon  such  indictments,  for  the  word  the  offence  imputed  to  him  was  a  mis- 
**  ieparattier  makes  them  several  in-  demeanor,  and  that  he  bad  been  pro- 
**dictmettts.*'  And  in  Rex  v.  King-  perly  convicted.  In  Rexr.  Sir  Chas. 
ston  and  others,  8  East.  41.,  it  was  Sedley,  Sid.  168.,  1  Keb.  6«0.  S.C.  the 
held  that  it  is  no  objection  on  demurs  defendant  being  indicted  for  shewing 
rer  that  several  different  defendants  himself  naked  from  a  balconv  in  Co- 
are  charged  in  different  counts  of  an  vent  Garden  to  a  great  multitude  of 
indictment  for  offences  of  the  same  people,  confessed  the  indictment;  and 
natare  $  though  it  ma^  be  a  ground  was  sentenced  to  pay  a  fine  of  8000 
for  application  to  the  discretion  of  the  marks,  to  be  imprisoned  a  week,  and 
court  to  quash  the  indictment.  to  give  security  for  his  good  behaviour 

(p)  By  Buller,  J.  in  J" Anson  v.  Stu-  for  three  years, 

art,  1  T.  R.  754.  (u)  Harring  v.  Walrond,  2  Cha.  Ca. 

(f)  By  Lord  Hardwicke,  in  Clarke  1 10,  the  case  of  a  monstrous  child  that 

V.  Periam,  2  Atk.  SS9.  died,  and  was  embalmed  to  be  kept  for 

(r)  J* Anson  v.  Stuart,  1  T.  R.  754.,  shew,  but  was  ordered  by  the  Lord 

by  Buller,  J.  Chancellor  to  be  buried,-— (cited  ia 

($)  1  Hawk.  P.  C.  c.  5.  s.  4.  S  Bum.  Bum.  Just.  NuUanee.) 

Just.  Lewdneii.    4  BU.  Com.  65,  (n).  (w)  4  Bla.  Cora.  167,  168.     1  Burn. 

l.East  P.  C.  c  1.  s.  I.  JnsL  £ave$  Droppert* 

(I)  Rex  o.  Cranden,  8  Campb.  69.  <jr)  1  Hawk.  P.  C.  c.75.  s.I4«  4  Bla. 
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oat  setting  forth  the  particulars  m  the  mdictment  :(y)  though  the 
offence  must  be  set  forth  in  technicil  words,  and  with  convenient 
certainty ;  and  the  indictment  must  conclude  not  only  against  the 
peace^  but  to  the  common  nuisance  of  divers  of  his  Majesty's  Uege 
subjects.  (2)  It  is  not  necessary  to  give  in  evidence  the  particular 
expressions  used  ;^  it  is  sufficient  to  prove  generally  that  the  de* 
fendant  is  always  scolding,  (a) 

A  defendant  was  convicted  on  an  indictment  for  making  great  Noises  in  the 
noises  in  the  night  with  a  speaking  trumpet,  to  the  disturbance  of  "^^^ 
the  neighbouihood :  which  the  court  held  to  be  a  nuisance,  (ib) 

The  exposing  in  public  places  persons  infected  with  conta-  SfiMadiiig  in^ 
gious  disorders^  so  that  the  mfection  may  be  communicated,  is  a  ^<?^^°* 
nuisance,  and  has  been  already  treated  of  in  a  preceding  Chap- 
ter, (c) 

It  is  said  that  a  masHf^  going  in  the  street  unmuzzled,  from  the  Mastiff  un- 
ferocity  pf  his  nature  being  dangerous  and  cause  of  terror  to  hia  n»"*l«** 
Maj^ty^s  subjects,  seems  to  be  a  common  nuisance ;  and  that,, 
consequently,  the  owner  may  be  indicted  for  suffering  him  to  go 
at  large.  (<Q 

There  are  also  some  offences  which  are  declared  to  be  nuisances  Naisances  by 
by  the  enactments  of  particular  statutes.  statutes. 

Bv  the  9  &  10  W.  3.  c.  7.  it  is  enacted  that  it  shall  not  be  tew-  FireworlM.  9 
fill  for  any  person  to  make,  or  cause  to  be  made,  or  to  sell  or  *  A<>W'3.c.7* 
utter,  or  ofifer  or  expose  to  sale,  any  squibs,  rockets,  serpents,  or 
other  fireworks,  or  any  cases,  moulds,  or  other  implements  for  the 
making  any  such  squibs,  &c.  or  for  any  persou  to  permit  or  sufiet 
any  squibs,  &c.  to  be  cast,  thrown,  or  fired  from  out  of  or  in  his 
house,  lodging,  or  habitation,  or  any  place  thereto  belonging  or 
adjoining,  into  any  public  street,  highway,  road,  or  passage,  or 
for  any  person  to  throw,  cast  off,  or  fire,  or  be  aiding  or  assisting 
in  the  throwing,  casting,  or  firing  of  any  squibs,  &c.  in  or  into 
any  public  street,  house,  shop,  river,  highway,  road,  or  passage, 
^'  and  that  every  such  offence  shall  be  a  common  nuisance/'  The 
statute  also  imposes  pecuniary  penalties  for  these  offences,  to  be 
inflicted  upon  conviction  before  a  magistrate :  but  as  it  declares 
the  oflfences  to  be  common  nuisances,  they  may  clearly  be  also 
prosecuted  by  indictment,  (e) 

Com.  168.    Burn.  Just.  Nuisance^  III.  see  a  precedent  of  an  indictnoent  for 

Cuckf  or  guek^  in  the  Saxon  lan^oa^e,  this  offence,  3  Chit.  Crim.  Law,  6^. 

(according  to  Lord  Coke)  signifies  to  It  should  be  observed*  howeyer,  that 

scold  or  brawl ;  taken  from  the  bird  the  offence  seems  to  be  stated  too  ge- 

ctiekaw^  or  guekkaw:  and  ^ii^  in  that  nerally  in  the  authority  from  which 

language  signifies  water,  because  a  the  text  is  taken.   To  permit  tLfuriou$ 

scolding  woman,  when  placed  in  this  mastiff  or  bull  dog  to  go  at  large  and 

stool,  was  for  her  punishment  soused  unmuzzled  may  be  a  nuisance  $  but 

in  the  water.    S  Inst.  219.  those  dogs  are  freauently  quiet  and 

(|f)  2  Hawk.  P.  C.  c.  S5.  8. 59.  gentle  in  their  baoits,  exeeot  when 

(z)  Bex  r.  Cooper,  2  Str.  1246.  mcited  by  their  owners;  ana  it  can 

(a)  By  Buller,  J.  in  J* Anson,  v.  Sto-  hardly  be  said  to  be  a  nuisance  to  per^ 

art,  1  T.  R.  754.  mit  them  to  go  at  lsi}?e  and  unmuz- 

(ft)  Rex  V.  Smith,  1  Str.  704.    And  zled,  because  some  of  their  breed  are 

see  a  precedent  of  an  indictment  for  ferocious. 

keeping  dogs  which  made  noises  in  the  (e)  Antc^  p.  47.    The  pecuniary  pe- 

night,  2  Cnit.  Crim.  Law,  647.  nalties  are  imposed  by  ss.  2.  and  3.  of 

(c)  Ante,  Chap.  ix.  p.  113,  tff#ef.  tiiis  statute.    And  see  2  Burn.  Jost. 

{d)  3  Bum.  Just  Jfuitaneti  I.  And  Brewprki* 
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Lotteries.  10 
&  11  W.  3.  c 
17. 


Of  tbe  removal 
of  nuisances. 


Of  the  prohi- 
bition of  them 
by  writ  from 
the  King^s 
Bench. 


Of  the  indict- 
ment in  cases 
of  nuisance. 


Of  NuUances. — LottmieM.  [book  u« 

By  the  10  &  11  W.  3.  c.  VJ.  all  lotteries  are  declared  to  be  pub- . 
lie  nuisances ;  and  all  grants,  patents,  and  licences,  for  such  lot- 
teries to  be  against  law.  But  for  many  years  past  it  has  been 
found  convenient  to  the  Goyemment  to  raise  money  by  the  means 
of  them  'j  and  accordingly  different  state  lottery  acts  have  been 
passed  to  license  and  regulate  offices  for  lotteries.  (/)  But  the 
statute  42  Geo.  3.  c.  119.  declares  all.  games  or  lotteries,  called 
lAttle  Goesy  to  .be  public  nuisances,  and  provides  for  their  sup- 
pression ;  and  also  imposes  heavy  penalties  upon  persons  keeping 
offices,  &c.  for  lotteries  not  authorized  by  parliament. 

It  is  laid  down  in  the  books  that  any  one  may  pull  down,  or 
otherwise  destroy,  a  common  nuisance  ;  and  it  is  said  that  if  any 
one,  whose  estate  is,  or  may  be,  prejudiced  by  a  private  nuisance, 
may  justify  the  entering  into  another's  ground  and  pulling  down 
and  destroying  such  nuisance,  surely  it  cannot  but  follow  h  for- 
tiori that  any  one  may  lawAilly  destroy  a  common  nuisance.  (/) 
And  it  is  also  said  that  it  seems  that  in  a  plea  justifying  the  re- 
moval of  a  nuisance,  the  party  need  not  shew  that  he  did  as  little  « 
damage  as  might  be :  {m)  but  this  may  perhaps  be  doubted,  as,  even 
where  there  is  a  judgment  to  abate  a  nuisance,  it  is  only  to  abate 
so  much  of  the  thing  as  makes  it  a  nuisance,  (n) 

It  is  also  stated  as  the  better  opinion,  that  the  Court  of  King's 
Bench  may  by  a  mandatory  writ  prohibit  a  nuisance,  and  order 
that  it  shall  be  abated ;  and  that  the  party  disobeying  such  writ 
will  be  subject  to  an  attachment,  (o)  Such  writs  appear  to  have 
been  granted  in  some  cases ;  and. the  proceeding  in  one  case  was 
that  the  Judges,  upon  view,  ordered  a  record  to  be  made  of  the 
nuisance,  and  sending  for  the  offender,  ordered  him  to  enter  into 
a  recognizance  not  to  proceed ;  but  he  refusing  to  comply,  the 
Court  committed  him  for  the  contempt,  issued  a  writ  to  the  sheriff 
on  the  record  made,  to  abate  the  building,  and  ordered  the  offender 
to  be  indicted  for  the  nuisance.  (/?) 

But  the  more  usual  course  of  proceeding  in  cases  of  nuisance 
is  by  indictment^  in  which  the  nuisance  should  be  described  ac- 
cording to  the  circumstances  ;  and  it  should  be  stated  to  be  con- 
tinuing, if  that  be  the  fact.  (9)  An  indictment  for  carrying  on 
offensive  works  may  state  them  to  be  carried  on  at  such  a  parish. 
It  is  not  necessary  to  state  that  they  were  carried  on  in  a  town  or 
village; (or)  stating  them  to  be  carried  on  near  a  common  King's 
highway,  and  near  the  dwellfaig-houses  of  several  persons,  to  the 
common  nuisance  of  passengers  and  of  the  inhabitants,  is  sufficient : 
it  need  not  be  stated  how  near  the  highway  or  houses  they  were  car- 
ried on.(y)  The  offence  should  be  charged  to  be  done  ad  commune 
nacumejitum,  ^^  to  the  common  nuisance  of  all  the  liege  subjects^ 
&c,**(z)     But  an  indictment  against  a  common  scold,  using  the 


(/)  See  the  acts  collected,  2  Burn. 
Just  Gaming y  III. 

(/}  1  Hawk.  P.  C.  c.  75.  s  12.  5  Bac. 
Abr.  NuUance^  ^C). 

(m)  Id.  ihid. 

(n)  PoH,  306. 

(•)  S  Bac.  Abr.  NuUance,  (C). 

(p)  Rex  V.  Hall,  i  Mod.  76.  1  Vent 
169.  S.  C.    And  Hale,  C.  J.  nientioDed 


another  case  in  8  Car.  1.  of  a  writ  to 
prohibit  a  bowling-alley  erected  near 
St.  Dunstan's  church. 

(9)  Rex  V,  Stead,  8  T.  R.  142,;  olher- 
wtse  there  will  not  be  judgment  U> 
abate  it. 

(x)  Burr.  S3S. 

(jr)  Id.  ibid. 

(z)  Vin.  Abr.  Indictment  (Q).   ^nin 
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words  communis  tixairix  has  been  considered  to  be  good,  though 
it  concluded  ad  commune  nocumentum  liiversorujn^  instead  of 
omnium^  because  from  the  nature  of  the  thing  it  could  not  but  be 
a  common  nuisance.  And  Hawkins  says  that  for  the  same  reason 
it  may  be  argued  that  an  indictment,  with  such  a  conclusion,  for 
a  nuisance  to  a  river,  plainly  appearing  to  be  a  public  navigable 
river,  or  to  a  way,  plainly  appearing  to  be  a  highway,  is  sufficient : 
and  he  says  that  perhaps  the  authorities  which  seem  to  contradict  • 

this  opinion  might  go  upon  this  reason,  that  in  the  body  of  the 
indictment  it  did  not  appear  with  sufficient  certainty  whether  the 
way  wherein  the  nuisance  was  alleged  were  a  highway,  or  only  a 
private  ^ay ;  and  that  therefore  it  should  be  mtended,  from  the 
conclusion  of  the  indictment,  that  the  way  was  private.  («)  The 
safer  mode,  however,  will  be  to  lay  the  offence  to  have  been  com- 
mitted '^  to  the  common  nuisance  of  all  the  liege  subjects,  &c/' 

It  will  be  no  excuse  for  the  defendant  that  the  nuisance,  for  Th«  defendant 
which  he  is  indicted,  has  been  in  existence  for  a  great  length  of  himMlf  by'"* 
time;  as  however  twenty  years'  acquiescence  may  bind  parties  shewing  tbat 
whose  private  rights  only  are  affected,  yet  the  public  have  an  in-  ^®  nuisance  • 
terest  in  the  suppression  of  public  nuisances  though  of  longer  ak)ng'SBie.*'' 
standing,  {t)     It  nas  been  held  that  a  party  could  not  defend  the 
putting  his  woodstack  in  the  street  before  his  house,  on  the  ground 
that  it  was  according  to  the  ancient  usage  in  the  town,  leaving 
sufficient  room  for  passengers :  for  it  is  against  li^w  to  prescribe 
for  a  nuisance,  (ti)     And  Lord  EUenborough,  C.  J.  said  in  a  late  N^  len^^h  of 
case,  ^*  It  is  immaterial  how  long  the  practice  may  have  prevailed,  ^''S^J^i^'^  Jj^^j^ 
'*  for  no  length  of  time  will  legitimate  a  nuisance.    The  stell  nuijuuice: 
'^  fiehery  across  the  river  at  Carlisle  had  been  established  for  a 
'^  vast  number  of  years :  but  Mr.  Justice  Buller  held  that  it  con- 
^^  tinned  unlawful,  and  gave  judgment  that  it  should  be  abated."  («^) 
But  in  some  cases  length  of  time  may  concur  with  other  circum- 
stances in  preventing  an  obstruction  irom  having  the  character  of 
a  nuisance :  as  where,  upon  an  indictment  for  obstructing  a  high- 
way by  depositing  bags  of  clothes  there,  it  appeared  that  the  place 
bad  been  used  for  a  market  for  the  sale  of  clothes,  for'  above 
twenty  years,  and  that  the  defendant  put  the  bags  there  for  the 
purpose  of  sale,  Lord  EUenborough,  C.J.  said  that  after  twenty 
years'  acquiescence,  and  it  appearing  to  all  the  world  that  there 
was  a  fair  or  market  kept  at  the  placQ,  he  could  not  hold  a  man  to 
be  criminal  who  came  there  under  the  belief  that  it  was  such  fair, 
or  market,  legally  instituted,  {x) 

All  common  nuisances  are  regularly  punishable  by  fine  and  im-  Of  the  judg- 
prisonment :  but,  as  the  removal  of  the  nuisance  is  usually  the  S*nui«Lncer* 
chief  end  of  the  in^ctment,  the  court  will  adapt  the  judgment  to 
the  nature  of  the  case.     Where  the  nuisance  therefore  is  stated  in 
the  indictment  to  be  continuing,  and  does  in  fact  exist  at  the  time 

«4mffe,  IS.    Prat  v.  Stearn,  Cro.  Jac.  churchyard  *' to  the  nuisance  of  the 

S8S.  Rex  r.  Hay  ward,  Cro.  Bliz.  148.  ''  inhabitanU  of  the  pariih:*    But  qu. 

Anon.  I  Vcntr.  26.    2  Roll.  Abr.  8S.  («)  1  Hawk.  P.  C.  c.  75.  s.  5. 

7  Hawk.  P.  C.   c.  75    s.  S,  4,  5,  and  U)  Weld  v.  Hornby,  7  East.  199 ; 

the  authorities  there  cited.    And  see  5  and  see  po^t.  Sect.  3. 

fiac.  Abr.  NvUanee  (B).  In  6  East.  S15,  (ti)  Fowler  v.  Sanders,  Cro.  Jac.  446. 

Rex  r.  Reynell,  there  is  an  indict-  (w)  Rex  v.  Cross,  S  Canipb.  227. 

meot  for  not  repairing  the  fences  of  a  (x)  Rex  v.  Smitii^  others,  4  Esp.  HI. 

VOL.  I.                                           X  ^ 
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Costs  upon  an 
indictment 
for  a  nuisance 
where  the  de- 
fendant had 
removed  it  by 
certiorari^  and 
been  convict- 
ed. 


Costs  in  cases 
of  nuisances 
arising  from 
furnaces  used 
for  steam- 
engines. 


Of  Nuisances. -^^udgment.  [boor  ii. 

of  the  judgment^  the  defendant  may  be  commanded  by  the  judg- 
ment to  remove  it  at  his  own  costs:  (y)  but  only  so  much  of  the 
thing  as  causes  the  nuisance  ought  to  be  removed ;  as  if  a  house 
be  built  too  high,  only  so  much  of  it  as  is  too  high  should  be 
pulled  down ;  and  if  the  indictment  were  for  keeping  a  dye-house, 
or  carrying  on  any  other  stinking  trade,  the  judgment  would  not 
be  to  pull  down  the  building  where  the  trade  was  carried  on.  (*) 
So  in  the  case  of  a  glass-house  the  judgment  was  to  abate  the 
nuisance ;  not  by  pulling  the  house  down,  but  only  by  preventing 
the  defendant  from  using  it  again  as  a  glass-house,  (a)  But  where 
the  indictment  does  not  state  the  nuisance  to  be  continuing,  a 
judgment  to  abate  it  would  not  be  proper.  In  a  case  where  this 
point  arose.  Lord  Kenyon,  C.  J.  said,  ^^  When  a  defendant  is  in- 
^^  dieted  for  an  existing  nuisance,  it  is  usual  to  state  the  nuisance 
''  and  its  continuance  down  to  the  time  of  taking  the  inquisition ; 

it  was  so  stated  in  Rex  v.  Pappineau,  et  adhuc  existit ;  and  in 

such  cases  the  judgment  should  be  that  the  nuisance  be  abated. 
^  But  in  this  case  it  does  not  appear  in  the  indictment  that  the 
''  nuisance  was  then  in  existence ;  and  it  would  be  absurd  to  give 
^*  judgment  to  abate  a  supposed  nuisance  which  does  not  exist. 
*'  If  however  the  nuisance  still  continue,  the  defendant  may  be 
"  again  indicted  for  continuing  it."  {b) 

The  statute  6  W.  &  M,  c.  11.  s.  3.  enacts  that  if  a  defendant 
prosecuting  a  writ  of  certiorari  (as  mentioned  in  the  Act)  be  con- 
victed of  the  offence  for  which  he  is  indicted,  the  court  of  King's 
Bench  shall  give  reasonable  costs  to  the  prosecutor  if  he  be  the 
party  grieved^  or  be  a  justice,  &c.  or  other  civil  officer,  who  shall 
prosecute  for  any  feet  that  concerned  them  as  officers  to  prosecute 
or  present.  Upon  this  clause  it  was  decided,  in  a  recent  case,  that 
persons  dwelling  near  to  a  steam  engine,  which  emitted  volumes 
of  smoke  afiecting  their  breath,  eyes,  clothes,  furniture,  and 
dwelling  houses,  and  prosecuting  an  indictment  for  such  nuisance, 
are  parties  grieved  entitled  to  their  costs,  the  defendants  having 
removed  the  indictment  from  the  sessions  by  certiorari,  and  been 
afterwards  convicted,  (c) 

The  statute  1  &  2  G.  4.  c.  41.  reciting  the  great  inconvenience 
and  injury  sustained  from  the  improper  construction  and  negli- 
gent use  of  furnaces  employed  in  the  working  of  engines  by  steam, 
and  that  though  such  nuisance,  being  of  a  public  nature,  is  aba- 
table as  such  by  indictment,  the  expense  had  deterred  parties 
suffering  thereby  from  seeking  the  remedy  given  by  law,  enacts 
**  that  it  shall  and  may  be  lawful  for  the  court  by  which  judg- 
"  ment  ought  to  be  pronounced,  in  case  of  conyiction  on  any  such 
**  indictment,  to  award  such  costs  as  shall  be  deemed  proper  and 
*^  reasonable  to  the  prosecutor  or  prosecutors,  to  be  paid  by  the 
^' party  or  parties  so  convicted  as  aforesaid;  such  award  to  be 
^^  made  either  before  or  at  the  time  of  pronouncing  final  judgment, 
'^  as  to  the  court  may  seem  fit.'' 

strong  opinion  wi»  intimated  upon 
the  point  when  the  same  case  was 
-previously  brought  before  the  court 
m  another  shape,  Rex  v.  the  Justices 
of  Yorkshire,  7  T.  R.  468. 

(e)  Rex  r.  Dewsnap  and  another; 
16  East.  194.  9 


(y)  8  Roll.  Abr.  84.  1  Hawk.  P.  C. 
c.  75.  8. 14.  Rex  r.  Pappineau,  1  Str. 
686. 

(z)  Rex  V.  Pappineau>  ante^  note(^) 
9  Co.  53.    Godb.  281. 

{a)  Co.  Ent.  98  b. 

WRex  V.  Stead,  8  T.  R.  148.    A 


CHAP.  XXX.  §  9.3    Cf  Nuisances  to  Highways.  SO? 

The  second  section  enacts,  that  if  it  shall  appear  to  the  court  An  order  may 
by  which  judfj^ment  ought  to  be  pronounced  that  the  grievance  ^(^"for^fi** 
may  be  remedied  by  altering  the  construction  of  the  furnace,  it  alteration  of 
rihudl  be  lawful  for  the  court,  without  the  consent  of  the  prosecutor,  t^e  furnace. 
to  make  such  orders  as  shall  be  by  the  court  thought  expedient 
for  preventing  the  nuisance  in  future,  before  passing  final  sen- 
tence on  the  defendant. 

The  statute  then,  enacts,  that  the  provisions  contained  in  it,  as  But  these  pro- 
far  as  they  relate  to  the  payment  of  costs  and  the  alteration  of  !^"°tenTto*'' 
furnaces,  shall  not  exteiid  to  the  owners  or  occupiers  of  any  fanacesof 
fiimaces  of  steam  engines,  erected  stdely  for  the  purpose  of  work-  eogines  for 
ing  mines  of « different  descriptions,  or  employed  solely  in  the  J^^^^t 
smelting  of  ores  and  minerals,  or  in  the  manmactnring  the  pro-  ' 

duce  of  ores  or  minerals,  on  or  immediately  adjoining  the  pre- 
mises where  they  are  raised,  (c) 


SECT.  !!• 

0/  Nuisances  to  Public  Highways. 

In  treating  of  nuisances  to  public  highways^  we  may  consider  in  the  Of  nuunnces 
first  place  what  is  a  public  highway;  secondly,  of  nuisances. to  a  ^Fa^^^c high- 
public  highway  by  obstruction;  and,  thirdly,  of  nuisances  to  a 
public  highway  by  the  neglect,  on  the  part  of  those  who  are  liable^ 
to  put  it  in  repair. 

Highway  is  said  to  be  the  gsmis  of  all  public  ways;(d)  of  Whatisapub- 
which  there  are  three  kinds,  a  footway;  a  foot  and  horseway,  Uc  highway, 
which  is  also  a  pack  and  prime- way;  and  a  foot  horse  and  cart 
way.  (e)  Whatever  distinctions  may  exist  between  these  ways,  it 
seems  to  be  clear  that  any  of  them,  when  common  to  all  the  lung's 
subjects,  whether  directiy  leading  to  a  market-town,  or  beyond  a 
town  as  a  thoroughfare  to  other  towns,  or  from  town  to  town,  may 
properly  be  called  a  highway;  and  that  the  last,  or  more  consider- 
able of  them,  has  been  usually  called  the  king's  highway.  (/) 
But  a  way  to  a  parish -church,  or  to  the  copumon  fields  of  a  town, 
or  to  a  private  house,  of  perhaps  to  a  village,  which  terminates 
therey  and  is  for  the  benefit  of  the  particular  inhabitants  of  such 
parish,  house,  or  village  only,  is  not  a  highway ;  because  it  belongs 
not  to  all  the  king's  subjects,  but  only  to  souie  particular  persons, 
each  of  whom,  as  it  seems,  may  have  an  action  on  the  case  for  a 
nuisance  therein,  (g)     And  in  a  late  case,  a  very  learned  Judge 

(e)S.  3.  public  footway,  it  was  held  thai  the 

{d}  Reg.  o.  Saintiff,  6  Mod.  855.  description  was  sufficient.    A(len  v. 

{e)  Co.  Lit  56  a.  Ormoiid,  8  East  4. 

if)  Id.  ibid,  1  Hawk.  P.  C.  c.  76.  (g)  I  Hawk.  P.  C.  c.  76.  s.  1.    So  by 

8.  1.  3  Bac.  Abr.  HighwMy$(A).    And  Hale,  C.  J.  in  Austin's  case,  1  Vent 

in  a  case  where  the  termi^ui  ad  quern  189.    A  way  leading  to  any  market 

was  laid  to  be  a  public  highway,  and  it  town,  and  coinnion  Tor  all  travellers, 

appeared  in  evidence  uat  it  was  a  and  communicating  with  any  great 

x2 
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said,  he  had  great  difficulty  in  conceiving  that  there  can  be  a 
public  highway  which  is  not  a  thorough&re,  because  the  public  at 
large  cannot  well  be  in  the  use  of  it.  {a) 

It  is  not  to  be  understood  by  the  term  cart-way ,  that  the  way 
is  to  be  used  only  with  the  particular  vehicle  called  a  cart;  for  u 
it  is  a  common  highway  for  carriages,  it  is  a  highway  for  all  man- 
ner of  things.  (A)  Many  public  highways  however,  as  a  footway, 
are  to  be  used  only  in  a  particular  mode.  Thus,  though  a  towing 
path  is  to  be  used  only  by  horses  employed  in  towing  vessels,  yet 
it  is  a  common  highway  for  that  purpose,  (t)  And  where  a  rail- 
way or  tram  road  was  made  under  the  authority  of  an  act  of  par- 
liament, by  which  the  proprietors  were  incorporated,  and  by  which 
it  was  provided  that  the  public  should  have  the  beneficial  enjoy- 
ment of  it,  such  rail- way  or  tram  road  was  taken  to  be  a  public 
highway.  (A) 
f   "™8  '^^  number  of  persons  who  may  be  entitled  to  use  the  way,  or 

using  a  way  i^&y  he  obliged  to  repair  it,  will  not  make  it  a  public  way,  if  it  be 
or  repairing  it  not  common  to  all  the  king's  subjects.  Thus  where  the  conunis- 
iTa  public*^*  sioners  under  an  inclosure  act  set  out  a  private  road  for  the  use  of 
way  if  it  be  •  the  inhabitants  of  nine  parishes,  directing  the  inhabitants  of  six 
not  common  of  those  parishes  to  keep  it  in  repair,  it  was  held  that  no  indict- 
kii^'s^rab-  inent  could  be  supported  against  those  six  parishes  for  not  repair- 
jectB.  ing  it;  because  it  did  not  concern  the  public.    It  was  argued, 

amongst  other  reasons  in  support  of  the  indictment,  that  there 
was  no  other  remedy ;  for  that  there  were  not  less  than  250  per- 
sons who  were  liable  to  the  repair  of  the  road,  and  that  the  diffi- 
culty of  suing  so  many  persons  together  was  almost  insuperable. 
But  the  court  said  that,  however  convenient  it  might  be  that  the 
defendants  should  be  indicted,  there  was  no  legal  ground  on  which 
this  indictment  could  be  supported ;  that  tlie  known  rule  was  that 
those  matters  only  which  concerned  the  public  were  the  subject 
of  an  indictment ;  that  the  road  in  question,  being  described  to  be 
a  private  road,  did  not  concern  the  public,  nor  was  of  a  public 
nature,'  but  merely  concerned  the  individuals  who  had  a  right  to 
use  it;  and  that  the  question  was  not  varied  by  the  circumstance 
that  many  individuals  were  liable  to  repair,  or  that  many  others 
were  entitled  to  the  benefit  of  this  road.  (/) 
Md  tbT*  ofits      Though  a  highway  is  said  to  be  the  king's,  yet  this  must  be 
(as  mines.        understood  as  meaning  that  in  every  highway  the  king  and  his 
trees,  &c.)  of    subjects  may  pass  and  repass  at  their  pleasure ;  for  the  freehold 
itmgtotle^   and  all  the  profits,  as  trees,  mines,  &c.  belong  to  the  lord  of  the 
lord  of  the        soil,  or  to  the  owner  of  the  lands  on  both  sides  the  way.  (m)  The 
soU.  rights,  however,  of  the  owner  of  the  soil  will  be  subject  to  those 

of  the  public  as  to  their  exercise  of  their  right  of  way  in  its  full 
extent,  llius  it  seems  to  be  established,  that  if  a  common  high- 
way is  so  foundrous  and  out  of  repair  as  to  become  impassable,  or 

road,  is  a  high  way :  hut  if  it  lead  only  and  Wye  Railway  Company,  2  B.  &  A. 

to  a  church,  or  to  a  house  or  village,  648. 

orto.flelds,  itisaprivateway.  (Ar)  Rex  ».  Severn  and  Wye  Rail* 

{a)  By  Abbott,  C.  J.  in  Wood  v.  way  Company,  2  B.  &  A.  646. 

Teale,  1  B.  &  A.  454.  (/)  Rex  v.  Richards,  8  T.  R.  6S4. 

(A)  Rex    V,    Hatfield,    Cas.   temp.  {m)  SBbc.  Ahr.  Highway 9(B)  3  Com. 

Hard w.  315.  Dig.  Chemin  (A.  2.) 

(i)  Per  Bayley,  J.  in  Rex  v.  Severn 
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even  dangerous  to  be  travelled  over,  or  inccMnmodious,  the  public 
have  a  right  to  go  upon  the  adjacent  ground;  and  that  it  makes' no 
difiFereuce  whether  such  ground  be  sown  with  grain  or  not.  {k) 
But  it  is  a  right  of  passage  only  which  is  given  up  by  the  owner  of 
the  soil,  even  where  the  way  is  dedicated  by  him  to  the  public. 
Thus  where,  in  an  action  of  trespass,  a  case  was  made  that  the 
place  where  the  supposed  trespass  was  conunitted  was  formerly 
the  property  of  the  plaintiff,  who  some  years  ago  had  built  a  street 
upon  it,  which  had  ever  since  been  used  as  a  highway,  that  the 
defendant  had  lands  contiguous,  parted  only  by  a  ditch,  over  which 
ditch  he  had  laid  a  bridge,  the  end  of  which  rested  on  the  highway; 
and  it  was  insisted,  for  the  defendant,  that  by  the  plaintiff's  having 
made  this  a  street,  it  was*a  dedication  of  it  to  the  public,  and  that 
he  could  not  therefore  sue  as  for  a  trespass  on  his  private  pro- 
perty ;  the  court  held  that  though  it  was  a  dedication  to  the  pub- 
lic, so  far  as  the  public  had  occasion  for  it,  which  was  only  for  a 
right  of  passage,  it  never  was  understood  io  be  a  transfer  of  the 
absolute  property  in  the  soil,  (/) 

A  way  may  become  a  public  highway  bv  a  dedication  of  it,  by  Awdjmnjht" 
the  owner  of  the  soil,  to  the  public  use.     fhus  where  the  owners  come  public 
of  the  soil  suffered  the  public  to  have  the  free  passage  of  a  street  Son  of  it  by 
in  Ixmdony  though  not  a  thoroughfare,  for  eight  years,  without  the  owner  of 
any  impediment  (such  as  a  bar  set  across  the  street,  and  shut  at  **>«  w>»^  ^  **»« 
pleasure,  which  would  shew  the  limited  right  of  the  public,)  it  ^^  *^  ***** 
was  held  a  sufficient  time  for  presuming  a  dereliction  of  the  way 
to  the  public,  {m)     And  though  if  the  land  had  been  under  lease 
during  that  time,  or  even  for  a  much  longer  period,  the  acquiescence 
of  the  tenant  would  not  have  bound  the  landlord,  without  evidence 
of  his  knowledge  ;  {n)  yet  it  was  held,  that  where  a  way  had  been 
used  by  the  public  for  a  great  number  of  years  over  a  close  in  the 
hands  of  a  succession  of  tenants,  the  privity  of  the  landlord,  and 
a  dedication  by  him  to  the  public,  might  be  presumed,  although  he 
was  never  in  the  actual  possession  of  the  close  himself,  and  was 
not  proved  to  have  been  near  the  spot,  (o)     And  it  was  also  held 
in  this  case  that  where  a  way  has  been  so  used,  notice  of  the  fact 
to  the  steward  is  notice  to  the  landlord,  {p)    In  a  case  where  it 
i^peared  that  a  passage,  leading  from  one  part  to  another  of  a 
public  street,  (though  by  a  very  circuitous  route)  made  originally 
for  private  convenience,  had  been  open  to  the  public  for  a  great 
number  of  years,  without  any  bar  or  chain  across  it,  and  without 
any  interruption  having  been  given  to  persons  passing  through  it, 
it  was  ruled,  that  this  must  be  considered  as  a  way  dedicated  to 
the  public,  {q)     But  the  erection  of  a  bar,  to  prevent  the  passing 
of  carriages,  rebuts  the  presumption  of  a  dedication  to  the  public ; 


(At)  1  Roll.  Abr.  300  (A)  pi.  1.  and 
(B)  pi.  I.  Absor  t;.  French,  2  Shoir. 
98.  Taylor  r.  Whitehead,  Dougl.  749. 

(I)  Sir  John  Lade  v.  Shepherd,  8 
Str.  1004. 

(m)  Trustees  of  the  Rugby  Charity 
V,  Merry wieather,  11  East  S75.  in  the 
note.  Lord  Kenyon  also  said,  **  In  a 
**  great  case,  which  was  mnch  eon* 
^  tested,  six  years  was  Md  sofficieot** 


But  some  observations  were  made  upon 
this  doctrine:  and  it  was  somewhat 
shaken  in  a  late  case  of  Woodyer  v^ 
Hadden,  ft  Taunt.  185.  Pot^i.  3 1 0,  n.  (O- 

(ft)  Trustees  of  the  Rugby  Charity 
«.  Merry  weather,  1 1  Bast.  S76.  Wood 
V.  Vealf  310,  note  (a). 

{o)  Rex  17.  Barr,  4  Campb.  16. 

(p)  Id.  iM. 

\q)  Rex  V.  Lloyd,  1  Campb.  860. 
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although  the  bar  may  liave  been  long  broken  down :  and  though 
such  a  bar  do  not  impede  the  passing  of  persons  on  foot,  no  public 
right  to  a  footway  is  acquired,  as  there  can  be  no  partial  abandon- 
ment to  the  public,  (r)  And  it  has  been  ruled  that  the  owner  of 
the  soil  may  replace  the  bar  after  it  has  been  taken  away  for 
twelve  years,  {s)  It  must  be  observed,  however,  that  in  every 
case  the  facts  must  be  such  as  are  sufficient  to  shew  that  the 
ovmer  meant  to  give  the  public  a  right  of  way  over  his  soil,  be- 
fore a  dedication  by  him  will  be  presumed.  Thus  in  a  late  case, 
where  the  plaintiff  erected  a  street,  leading  out  of  a  highway 
across  his  own  close,  and  terminating  at  the  edge  of  the  defendant's 
adjoining  close,  which  was  separated  by  the  defendant's  fence 
from  the  end  of  the  street  for  twenty-one  years,  during  nineteen 
of  which  the  houses  were  completed,  and  the  street  publicly 
watched,  cleansed,  and  lighted,  and  both  footways,  and  haLf 
the  horseway  paved,  at  the  expense  of  the  inhabitants,  it  was  held, 
that  this  street  was  not  so  dedicated  to  the  public,  that  the  de- 
fendant, pulling  down  his  wall,  might  enter  it  at  the  end  adjoining 
to  his  land,  and  use  it  as  a  highway.  (/)  And  nothing  done  by  a 
lessee  without  the  consent  of  the  owner  of  the  fee  will  give  a  right 
of  way  to  the  public.  Thus  in  a  late  case  of  an  action  of  trespass, 
and  a  justification  under  a  public  right  of  way,  the  facts  were, 
that  the  place  in  question,  which  was  not  a  thoroughfare,  had  been 
under  lease  from  1719to  1818;  but  had  been  used  by  the  public,  as  far 
back  as  living  memory  could  go ;  and  had  been  lighted,  paved,  and 
watched,  under  an  act  of  Parliament,  in  which  it  was  mentioneil 
as  one  of  the  streets  of  fFestminster :  and  that  the  plaintiff,  who 
inclosed  it  after  1818,  had  previously  lived  for  24  years  in  its 
neighbourhood.  But  it  was  held,  that  even  under  these  circum- 
stances the  jury  were  well  justified  in  finding  that  there  was  no 
public  right  of  way,  inasmuch  as  there  could  be  no  dedication  to 
the  public  by  the  tenants  for  ninety-nine  years,  nor  by  any  one, 
except  the  owner  of  the  fee.  (a)  And  where  the  owner  of  the 
soil  has  been  under  a  compulsory  obligation  to  permit  a  qualified 
passage  over  his  soil,  the  circumstance  of  a  general  passage  having 
been  used  by  the  public  for  many  years  will  not  lead  to  the  con- 
clusion of  a  dedication  to  the  public.  Thus  where  a  road  was  set 
out  by  commissioners  under  a  local  act,  and  certain  persons  only 
were  by  the  act  to  use  it,  but  in  fact  it  had  been  used  by  the 

(r)  Roberts  v,  Karr,  cor.  Heath,  J.  "  that  eight  years' acqaicscence  after- 

Kingtton  Lent  Ass.  1808.     I  Campb.  ''wards  were  sufficient:   he  says  that 

S6l,  note(^).  '*  in  another  case,  six  years  were  held  to 

(»)  Lclhbridge  ».  Winter,  Somerset  '' be  enough,  not  naming  the  case; — ^if 

Spr.  Assiz.  1808. c<?r.  Marshal,  Seijt.  1  "six,  why  not  one?   Why  not  half  a 

Campb.  263.  in  the  note.  *»  year?  It  would  then,  become  ncccs- 

(<)W6odyer  and  another  v.  Hadden,  *'  sary  for  every  reversioner,  coming 

5  Taunt   125.    Cbambrc,  J.  diisent.  "  into  possession  of  his  estate  after  a 

In  this  case  Mansfield,  C.  J.  said,  *'  No  *'  lease,  instantly  to  put  up  fences  all 

*•  one  can  respect  Lord  Kenyon  more  '*  round  his  property,  to  prevent  de- 

'*  than  I  do ;  but  I  always  thought,  as  *'  dication.*'  And  see  Rex  v.  Hndsoa, 

*'  to  the  Rugby  case,  (anie,  309,  note  2  Str.  909. 

"  in.)  there  was  reason  to  doubt.     I  (a)  Wood  r.  Veal,  5  Barn.  &  Aid. 

*'  never  could  discover  when  the  dedi-  464.    The  case  was  decided  independ- 

**  cation  began :  he  says  that  during  ently  of  the  fact  of  there  not  oeiBg 

**  the  lease  there  was  no  ucdication»  but  a  thoroughfare. 
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public  for  nearly  17  years^  it  was  held,  that  this  was  not  sufficient 
evidence  of  a  dedication  to  the  public,  (a) 

By  the  common  law  an  ancieut  highway  cannot  be  changed  Aq  ancient 
without  the  king's  licence  first  o'btained  upon  a  writ  of  ctd  quod  ^IfchaMcd'Jy 
damnum,  and  an  inquisition  thereon  found  that  such  a  change  will  a  writ  ofai/ 
not  be  prejudicial  to  the  public :   and  it  is  said  that  if  one  change  9m<n{  damnum. 
a  highway  ^vithout  such  authority,  he  may  stop  the  new  way  when- 
ever he  pleases ;  and  it  seems  that  the  king's  subjects  have  not 
such  an  interest  in  such  new  way  as  will  make  good  a  general  jus- 
tification of  their  going  in  it  as  in  a  common  highway ;   but  that 
in  an  action  of  trespass,  brought  by  the  owner  of  the  land,  against 
those  who  shall  go  over  it,  they  ought  to  shew  specially^  by  way  of  ' 

excuse,  how  the  old  way  was  obstructed,  and  the  new  one  set  out. 
And  it  is  also  said,  that  the  inhabitants  are  not  bound  to  keep  watch 
in  such  new  way,  or  to  make  amends  for  a  robbery  therein  com- 
mitted, or  to  repair  it.  (u) 

It  is  certain  that  a  highway  may  be  changed  by  the  act  of  God ;  A  highway 
and  therefore  it  has  been  holden  that  if  a  water,  which  has  been  ^^^  ^„ 
an  ancient  highway,  by  degrees  change  its  course^  and  go  over  act  of  God. 
different  ground  from  that  whereon  it  used  to  run,  yet  the  highway      i 
*    continues  in  the  new  channel  as  it  previously  was  in  the  old.(u;) 

By  the  statute  13  Geo.  3.  c.  78.  a  power  was  given  to  the  jus-  13  G.3.  c.  78. 
tices  of  peace  to  widen,  divert,  and  change,  highways  as  they  should  ^^^^^^^  ^ 
judge  most  convenient.    This  power  was  in  aid  of  the  common  widen  and 
law,  and  in  order  to  render  the  changing  of  highways  less  trouble-  change  high- 
some  and  expensive.  ^*y"* 

This  statute  enacts,  that  the  surveyor  shall  make  every  public 
cartway,  leading  to  any  market  town,  twenty  feet  wide  at  the 
least;  and  every  public  horse- way  or  drift- way,  eight  feet  wide  at 
the  least,  if  the  ground  between  the  fences  inclosing  the  same  will 
— odhiit  thereof,  (or)  And  that  where  it  shall  appear,  upon  tlie  view 
of  two  justices,  that  any  highway  between  the  fences  thereof  is 
not  of  sufficient  breadth,  and  may  be  conveniently  widened  and 
enlarged,  or  that  the  same  cannot  be  conveniently  enlarged  and 
made  x^ommodious  for  travellers,  without  diverting  and  turning  the 
same,  the  said  justices  shall  order  such  highway  to  be  widened 
and  enlarged,  or  diverted  and  turned,  in  such  manner  as  they  shall 
think  fit,  so  that  the  said  highway,  when  enlarged  and  diverted, 
shall  not  exceed  thirty  feet  in  breadth ;  and  that  neither  of  the 
said  powers  do  extend  to  pull  down  any  house  or  building,  or  to 
take  away  the  ground  of  any  garden,  park,  paddock,  court,  or 
yard.    The  statute  then  proceeds  to  empower  the  surveyors  to 

(a)  Rex  V,  St.  Benedict,  4  B.  &  A.  into   the  chancery,  directed  to  the 

447.    And  see  the  casepoW,  321,  as  to  sheriff,  to  inquire  b?  a  jury  whether 

the  opinion  of  Bay  ley,  J.,  that  though  such  change  will  be  detrimental  to  the 

there  be  a  dedication  of  the  road  by  public;  Which  inquisition bein? a pro- 

the  owner  of  the  soil,  and  the  public  ceeding  only  ex  parte,  is  in  its  own 

use  it,  the  parish  is  not  bound  to  re-  nature  traversable ;  and  heretofore  the 

pair,  unless  there  has  been  some  act  party  grieved  might  be  heard  against 

of  acquiescence  or  adoption  on  the  it  before  the  chancellor.  8  Bum.  Just, 

part  of  the  parish.  Highway 8,  s.  1 1 . 

(u)  I  Hawk.  P.  C.  c.  76.  s.  3.    The  (w)  1  Hawk.  P.  C.  c.  76.  s.  4. 

writ  oiadqwtd  damnum  is  an  original  {x)  1  Hawk.  P.  C.  C.  76.  s.  15. 
writ  issuing  out  of,  and  returnable 
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agree  with  the  owners  of  the  ground  wanted  for  such  purposec, 
for  their  recompence ;  and  provides,  that  if  they  cannot  agree,  the 
same  may  be  assessed  by  a  jury  at  the  quarter  sessions :  and,  after 
directing  the  proceedings  in  such  event,  it  enacts  that,  '^  upon 
<^  payment  or  tender  of  the  money  so  to  be  awarded  and  assessed, 
*^  to  the  person  or  persons,  bodies  politic  or  corporate,  entitled  to 
^'  receive  the  same,  or  leaving  it  in  the  hands  of  the  clerk  of  th« 
^'  peace  of  such  limit,  in  case  such  person,  &c.  cannot  be  found,  or 
*^  shall  refuse  to  accept  the  same,  for  the  use  of  the  owner  of^  or 
^^  others  interested  in  the  said  ground,  the  interest  of  the  said  per- 
^^  son,  &c.  in  the  said  ground  shall  be  for  ever  divested  out  of 
^  ^^  them ;    and  the  said  ground,  after  such  agreement  or  verdict  as 

^'  aforesaid,  shall  be  esteemed  and  taken  to  be  a  public  highway,  to 
*'  all  intents  and   purposes  whatsoever." (y)     When  such   new 
highway  is  made,  the  old  highway  is  to  be  stopped  up,  and  the 
land  thereof   sold  by  the  surveyor   in  the  manner  directed   in 
the   act :   but  if  such  old  road  shall  lead  to  any  place  which 
cannot,  in  the  opinion  of  the  justices,  be  accommodated  with  a 
convenient  way  or  passage  from  the  new  highway,  then  the  old 
highway  is  only  to  be  sold,  subject  to  the  right  of  way  and  pass-  ' 
age  to  such  place,  (z) 
This  power  of       It  has  been  decided,  that  the  power  thus  given  to  two  justices 
justices  to  or-   ^q'  order  any  highway  to  be  widened  extends  to  roads  repairable 
wWcncd*ex-  *  vatione  tenures ;   and  that  upon  disobedience  to  such  order  the 
tends  to  roads  party  may  either  be  proceeded  against  summarily  under  the  sta- 
repainibie  ra-   \xA/^.  Or  bv  an  indictment  as  for  an  offence  at  common  law.  (a) 
13  G  3       *         The  nineteenth  section  of  this  statute  then  enacted,  that  high- 
s.  19.  reeled  ^^^^9  bridleways,  and  footways,  might  be  turned  by  the  justices, 
in  part  by  55     at  their  Special  sessions,  with  the  consent  of  the  owners  of  the 
G.  3.  c.  68.       lands,  so  as  to  make  them  nearer  and  more  convenient  to  the  pub- 
lic ;  and  provided  for  an  appeal  to  the  quarter  sessions  by  persons 
injured  by  any  such  proceeding,  or  by  the  inclosure  of  any  road 
by  an  inquisition  upon  a  writ  of  ad  quod  damnum  ;   but  this  part 
of  the  section  is  repealed  by  a  recent  statute,  55  Geo.  3.  c.  68. 
which  recites,  that  it  was  expedient  that  more  public  notice  should 
be  given  of  any  order  or  proceeding  for  diverting  or  stopping  any 
such  ways ;  and  also  that  a  greater  facility  of  appeal  to  the  quarter 
sessions  against  such  order  or  proceeding  should  be  given  to  any 
person  aggrieved  thereby:    and  also  that  the  justices  of  peace 
should  have  power,  under  certain  regulations,  to  stop  up  unneces- 
sary highways,  bridleways,  and  footways. 
55  G.3.C.68.       The  second  section  of  the  statute  55  Geo.  3.  then  enacts,  that 
may  incertaia  ^'^^^  ^^  ^^  appear,  "  upon  the  view  of  any  two  or  more  of  the 
cases,  with  the  '^  8&id  justices  of  the  peace,  that  any  public  highway,  or  public 
consent  of  the  *«  bridleway  or  footway,  may  be  diverted,  so  as  to  make  the  same 
Unds"  yord^  '^  nearer  or  more  commodious  to  the  public,  and  the  owner  or 
at  a  special       ^^  owners  of  the  lands  and  grounds  through  which  such  new  high- 
sessions,  di-     «  way,  bridleway,  or  footway  so  proposed  to  be  made,  shall  con- 
iiTO,^ridie^"  "  ^^^  thereto,  (w)  by  writing  under  his  or  their  hand  and  seal,  or 

ways,  and 

footways.              (jr)  S.  16.    There  is  a  saving  to  the  (a)  I  Hawk.  P.  C.  €•  76.  s.  57.    Rex 

owners  of  the  ground  of  mines,  timber,  v.  Balme,  Cowp.  648. 

&c.  (tp)  There  must  be  a  consent  of  the 

(z)  Sect  17.  person  who  is  the  owner  of  ike  e^te 
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^*  hands  and  seals,  it  shall  and  may  be  lawful,  by  order  of  duch 
^'  justices,  at  some  special  sessions,  {s)  to  divert  and  turn,  and  to 
-'^  stop  up  such  footway,  and  to  divert,  turn,  stop  up,  and  inclose, 
'^'  sel^  and  dispose  of,  such  old  highway  or  bridleway,  and  to  pur- 
*^  chase  the  ground  and  soil  for  such  new  highway,  bridleway,  or 
*'  footway,  by  such  ways  and  means,  and  subject  to  such  excep- 
^^  tions  and  conditions,  in  all  respects,  as  in  the  said  recited  act 
^^  mentioned  with  regard  to  highways  to  be  widened  or  divert* 
'^  ed ;  (y)  and  also  when  it  shall  appear,  upon  the  view  of  any  two  And  the  jus- 
*^  or  more  of  the  sud  justices  of  the  peace,  that  any  public  high-  ^^  "^y  ^^ 
*^  way,  bridleway,  or  footway,  is  unnecessary,  it  shall  and  may  be  ^^  ii%bgFa!y«[ 
"  lawAil,  by  order  of  such  justices,  or  any  two  of  them,  to  stop  bridleways, 
"  up,  («)  and  to  sell  and  dispose  of  such  unnecessary  highway,  !?1J***J|7wS 
**  bridleway,  or  footway,  by  such  ways  and  means,  ani  subject  to  „p,    *  ^^^^ 
^^  such  exceptions  and  conditions  in  all  respects  as  in  the  said  re- 
*^  cited  act  is  mentioned,  in  regard  to  highways  to  be  widened  and 
^'  diverted ;  except  that  the  money  to  arise  from  such  sale,  where, 
''  by  the  said  act,  it  would  be  applicable  to  the  purchase  of  the 
<<  ground  and  soU  of  the  new  highways  or  bridleways  therein  men- 
*'  tioned,  shall  be  paid  to  the  surveyor  or  surveyors,  and  be  applied 
^'  towards  the  general  repairs  of  the  highways  and  bridleways  of 
^^  the  parish,  township,  or  place,  within  which  the  said  highway, 
^^  bridleway,  or  footway,  so  stopped  up,  shall  be  situate.    Pro- 
^^  vided  that  in  the  several  cases  before  mentioned  a  notice,  in  the  Bot  a  notice 
"  form,  or  to  the  effect  of  the  schedule  (c)  to  this  act  annexed,  ^The^^iiSJ^** 
^*  shall  be  affixed  in  legible  characters  at  the  place  imd  by  the  &c.  ^^inMrted 
**  side  of  the  said  highway,  bridleway,  or  footway,  from  whence  inanewipaper, 

at  the  time  when  the  order  is  made.  (y)  13  Geo.  3.  c.  78.  s.  16.   AnU^ 

An  order  stated  that  the  new  road  was  311,319. 

to  pass  through  the  lands  of  the  late  (z)  This  order  for  itopping  up  an 
T.  Jones,  Esq.,  and  that  the  justices  unnecensary  highway  must  he  made  at 
had  received  evidence  of  the  consent  a  special  sessions,  and  that  fact  roust 
of  the  said  T.  Jones  in  hin  lifetime,  appear  on  the  face  of  the  order.  Rex 
But  it  was  held,  that  this  order  was  v.  Shoppard,  3  B.  &  A.  414. 
bad,  hecause  it  did  not  therehy  appear  (e)  The  form  of  the  notice  is  this : 
that  T.  Jones  was  the  owner  of  the  **  Notice  is  herehy  given,  that  on  the 
estate  at  the  time  when  the  order  was  dav  of  last  an  order 
made.  Rez  r.  Kirk,  I  B.  &  C.  81.  was  signed  by  J.  W.  and  T.  H.,  two  of 
And  an  assent  to  the  turning  of  a  road,  his  mijesly^s  justices  of  the.  peace  in 
given  under  the  hand  and  seal  of  the  and  for  the  county  of  for  (if 
solicitor  and  agent  of  the  partj  through  the  order  be  for  turning,  diverting, 
whose  ground  the  new  road  is  to  pass,  and  stopping  up,  ^c.  here  $0  ttate  iU 
is  not  sufficient.  Rex  o.  Justices  of  and  de$cribe  the  road  ordered  to  be 
Kent,  1  B.  &  C.  922.  turned,  diverted,  and  stopped  up; — if 
(x)  It  has  been  holden,  that  the  13  the  order  be  for  stopping  up  a  useless 
G.  3.  c.  78.  s.  62.  is  applicable  to  pro-  road,  here  bo  $tate  i7,  and  describe  the 
ceedings,  by  order  of  two  iuslices,  road  ordered  to  be  stopped  up ;)  and 
nnder  this  statute;  and  that  therefore  that  the  said  order  will  be  lodged  with 
it  is  neciessary  to  eive  reasonable  no-  the  clerk  of  the  peace  for  the  said 
lice  of  the  special  sessions  at  which  county,  at  the  general  quarter  sessions 
any  such  order  is  to  be  made  to  the  of  the  peace  to  be  holden  at 
several  justices  acting  and  residing  in  and  for  the  said  county,  on  the 
within  the  division  ;  and  that,  unless  day  of  next ;  and  also 
-such  notices  be  riven,  the  sessions  that  the  said  order  will,  at  the  said 
oorbt  not  to  connrm  and  enrol  such  .qnarter  sessions,  be  confirmed  and  en« 
order,  even  though  there  be  no  appeal  rolled »  unless  upon  an  appeal  against 
against  it.  Rex  v.  the  Justices  of  thesame  to  be  t,nea'made  it  beother- 
Woroeslenhire,  2  B.  &  A.  228.  wise  determined.** 
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And  then  tbe 
order  18  to  be 
returned  to 
the  clerk  of 
the  peace  at 
the  quarter 
sessions,  and 
be  coofirmed 
and  enrolled. 


and  also  affixed  ^^  the  game  is  directed  to  be  turned,  diyerted,  or  stopped  up,  and 

^e'chiu>ch'&c  ^'  *^^^  inserted  in  one  or  more  newspaper  or  newspapers  published 
'  '  '^  or  generally  circulated  in  the  county  where  the  parish,  town^ 
"  ship,  or  place  in  which  the  highway,  bridleway,  or  footway,  so 
^^  ordered  to  be  dii^erted  and  turned,  or  stopped  up,  as  the  case 
^'  may  be,  shall  lie,  (or,  in  case  no  such  newspaper  shall  be  so 
^^  published  or  circulated  in  such  county,  then  in  any  newspaper 
^^  or  newspapers  published  or  circulated  in  the  nearest  adjoining 
^^  county)  for  three  successive  weeks  after  the  making  of  such  order; 
^^  and  a  like  notice  shall  be  affixed  to  the  door  of  the  church  or 
^^  chapel  of  every  parish  or  township  in  which  such  highway,  bri- 
*^  dleway,  or  footway,  so  ordered  to  be  diverted,  turned,  or  stopped 
*^  up,  or  any  part  thereof,  shall  lie,  on  three  successive-  Sundays 
^*  subsequent  to  the  making  of  such  order ;  and  the  said  several 
^^  notices  having  been  so  published,  the  said  order  shall,  at  the 
^*  quarter  sessions  which  shall  be  holden  within  the  limit  where 
*'  the  highway,  bridleway,  or  footway,  so  diverted  and  turned,  or 
^^  stopped  up,  shall  lie,  next  after  the  expiration  of  four  weeks  from 
'^  the  nrst  day  on  which  such  notices  shall  have  been  published  as 
^^  aforesaid,  be  returned  .to  the  clerk  of  the  peace  in  open  court, 
^^  and  lodged  with  him ;  and  the  said  order  shall,  at  such  quarter 
'^  sessions,  be  confirmed,  and  by  the  clerk  of  the  peace  enrolled 
**  amongst  the  records  of  the  said  court  of  quarter  sessions/' (t) 

The  third  section  provides  for  an  appeal  to  the  quarter  sessions 
by  any  person  aggrieved  by  such  order  or  proceeding,  or  by  the 
inclosure  of  any  road  by  an  inquisition  upon  a  writ  of  ad  quod 
damnum;  and  enacts,  '^  that  where  any  such  highway,  bridleway, 
^^  or  footway,  shall  be  so  ordered  to  be  stopped  up  or  inclosed,  and 
"  such  new  highway,  bridleway,  or  footway,  set  out  and  appro- 
'^  priated  in  lieu  thereof  as  aforesaid ;  or  where  any  unnecessary 
^'  highway,  bridleway,  or  footway,  shall  be  so  ordered  to  be  stopped 
'^  up  as  s^oresaid ;  it  shall  and  may  be  lawful  for  any  person  or 
"  persons  injured  or  aggrieved  by  any  such  order  or  proceeding,  or 
*^  by  the  inclosure  of  any  road  or  highway,  by  virtue  of  any  inqui- 
^^  sition  taken  upon  any  writ  of  ad  quod  damnum^  to  make  his  or 
'^  their  complaint  thereof,  by  appeal  to  the  justices  of  the  peace  at 
^^  the  said  quarter  sessions,  upon  giving  ten  days'  notice  in  writing 
*^  of  such  appeal  to  the  surveyor  of  the  highways  of  the  parish, 
^*  township,  or  place,  wherein  such  highway,  bridleway,  or  footway, 
^'  shall  be  situated ;  and  also  affixing  sudi  notice  to  the  door  of 
'^  the  church  or  chapel  of  such  parish,  township,  or  place ;  {d) 
*^  and  the  said  court  of  quarter  sessions  is  hereby  authorized  and 
'*  empowered  to  hear  and  finally  determine  such  appeal."  {e) 

(0  This  computation  of  four  weeks  '*  requisites  enrolled  amoD|^t  the  re- 
must  be  made  from  the  first  day  of  '*  cords  of  the  sessions,  as  evidence  of 
lairing  that  description  of  notice  which  *'  the  rieht  to  the  new  path.*' 
18  last  published.  Rex  v.  the  Justices  {d)  These  notices  must  be  given  in 
of  Kent,  1  B.  and  C.  623.  And  the  case  of  an  appeal  against  an  inclosure 
sessions  ought  not  to  confirm  an  order  of  a  highway  hy  virtue  of  a  writ  of  ai 
unless  it  be  regularly  made.  Rezv.  ^woditomfiiiiii,  and  a  notice  to  the  party 
the  Justices  of  Worcestershire,  anie^  interested  is  not  alone  sufficient.  Ib- 
p.  313.  And  by  Bay  ley,  J.  in  Rez  v.  deed  the  act  is  express  upon  this  point 
the  Justices  of  Kent,  9Ufra,  ^*  The  Rex  v.  the  Just,  of  Essex,  1  B*  and  A. 
**  public  have  a  right,  if  a  {mth  is  di-  373. 
"  verted,  to  see  the  order  with  all  its  (e)  This  section  says  nothing  as  to 


55  Geo.  3.  c. 
68.  8. 3.  gives 
an  appeal  to 
the  sesBions 
by  any  person 
ag^prieved  by 
such  order  or 
proceeding,  or 
by  the  inclo- 
sure of  any 
road  upon  a 
writ  of  ad 
g¥od  damnum 
upon  giving 
ten  days' 
notice. 
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The  fourtih  section  then  enacts,  '^that  if  no  such  appeal  be  55  Geo.  3.  e. 

**  made,  or,  being  made,  such  order  and  proceedings  shall  be  con-  ^^-  ••  ^*   '^^o 

'^  firmed  by  the  said  coart,  the  said  inclosures  may  be  made,  and  ^]^^  ^^ 

^  the  said  ways  stopped ;  and  the  proceedings  thereupon  shall  be  the  order  lie 

**  binding  and  conclusive  to  all  persons  whomsoever ;  and  the  new  conHrmcd,  the 

"  highways y  bridletvays,  andfootwaya^  so  to  be  appropriated  and  ISppStand 

'^  set  outy  shall  be  and  for  ever  after  continue  a  public  hightvay,  the  proceed- 

*'  bridletoay,  or  footway ^  to  all  intents  and  mrposes  whatsoever  :  ?°^J."®  ^J** 

but  no  inclosures  of  such  old  highways,  bridleways,  or  footways,  conclMiye 

(except  in  the  case  of  stopping  up  of  such  useless  highways,  and  the  new 

bridleways,  or  footways,  as  hereinbefore  is  mentioned.)  shall  be  ***^^J^^*  *^ 

made,  unta  such  new  highway,  bridleway,  or  footway,  shall  be  ^i^^Jm^ 

^^  completed  and  put  into  good  condition  and  repair,  and  so  certi-  &c.  to  all  in- 

^*  fied  by  two  justices  of  the  peace  upon  view  thereof;  which  cer-  ^^^  ■"* 

*'  tificate  shall  be  returned  to  the  clerk  of  the  peace,  and  by  him  P"'^*"*'' 
*'  enrolled  amongst  the  records  of  the  court  of  quarter  sessions 
^'  next  after  such  order  as  aforesaid  shall  have  been  confirmed  or 
"  enrolled  pursuant  to  the  directions  hereinbefore  contained ;  but 
*^  from  and  after  the  enrolment  {d)  of  such  order  and  certificate, 
"  such  old  highway,  bridleway,  or  footway,  shall  be  stopped  up ; 
^'  and  the  soil  of  such  old  highway  or  bridleway  sold,  in  the  man- 
'^  ner,  and  subject  to  the  reservations  and  restrictions  in  the  said 
*'  recited  act  mentioned,  with  respect  to  highways  to  be  diverted 
^*  by  virtue  of  the  said  recited  act."  {e) 

A  part  of  section  19  of  the  13  Geo.  3.  c.  78.  remains  unrepealed  ^^!^'\\ 

by  the  55  Geo.  3.  c.  68.;  and  by  this  it  is  enacted  that  **  where  any  where  ways 

*'  highway,  bridleway,  or  footway,  hath  been  diverted  and  turned  had  been  di- 

**  above  twelve  months,  either  from  necessity,  where  the  same  have  y^^ed  above 

been  destroyed  by  floods,  or  slips  of  the  ground  on  which  they  and°o2era 
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costs:  and  where  Dotice  ef  appeal  ComraoD  Pleas  that  if  the  orders  and 
against  an  order  for  diverting  a  foot-  certificates  of  magistrates  were  deli- 
way  wus  given »  and  the  order  was  not  vered  to  the  clerk  of  (he  peace  to  be 
filed  with  the  clerk  of  the  peace  for  enrolled,  the  statute  was  satisfied,  al- 
cnrolment,  but  the  Justices  who  made  though  the  clerk  of  the  peace  made  no 
it,  before  the  next  quarter  sessions,  transcript  thereof,  the  statute  being 
gave  the  appellant  notice  that  they  only  directory  to  the  officer  as  to  the 
abandoned  the  order,  it  was  held  that  enrolment;  and  it  is  doubted  whether 
the  justices  at  sessions  had  no  power  that  statute  intended  that  a  transcript 
to  award  to  the  appellant  the  costs  of  should  be  made.  De  Ponthieu  v.  Pen- 
preparing  to  try  the  appeal.  It  was  nyfeather,  5  Taunt.  634:  In  the  same 
contend^  that  the  general  right  of  case  it  seems  to  have  been  considered, 
appeal  given  by  13  Geo.  .S.  c.  78.  s.80.  that  as  the  statute  13  Geo.  3.'  did  not 
wasapplicabletothis  case:  but  neither  prescribe  any  particular  form  ofcer- 
a  notice  of  appeal  had  been  given,  nor  tificate,  by  the  magistrates,  of  the  new 
a  recognizance  entered  into  as  required  road  bein?  complete  and  in  good  con- 
by  that  section.  And  qu.  whether  the  dition  an  J  repair,  previous  to  thestop- 
right  of  appeal  against  snrh  an  order  ping  up  of  the  old  road,  a  recital  that 
does  not  depend  solely  upon  the  above  they  had  so  certified,  contained  either 
flection  of  the  55  Geo.  3.  c.  68.,  and  not  in  the  order  for  diverting  the  road,  or 
upon  the  IS  Geo.  3.  c.  78.  Hex  o.  in  the  order  for  stopping  up  the  old 
Wing,  4  B.  and  C.  18%.  road,  was  a  sufficient  certificate  with- 

(d)  In  section  19  of  the  13  Geo.  3.  r.  rn  the  19th  section* 
78.  the  words  were  **frora  and  after        (e)  Viz.  the  13  Geo.  3.  c.  78.  s.  17. 

*^such  certificate,*'  but  in  other  re-  anie,  311,  312.    The  55  Geo.  3.  c.  QS. 

spects  the  clause  was  nearly  similar  to  is  not  to  annul  or  affect  any  order  or 

that  in  the  recent  statute;  and  upon  proceeding  made  or  had  previous  to 

that  section  it  was  held  by  the  court  of  the  passing  of  the  act.    8.  5. 
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made  in  lieu 
thereof  and 
acquiesced  in, 
the  new  ways 
were  to  be  the 
public  waya. 


34  Geo.  3.  c. 
64.    Where^ 
the  bonndaries 
of  parishes  are 
in  the  middle 
of  a  highway, 
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maT  divide  the 
highway  by  a 
transyeneline. 


Highways  may 
be  changed, 
Slc.  by  parti- 
cular acts  of 
Parliament. 


Towing  path 
under  the  cir- 
cumstances • 
held  not  to  be 
affected  by  an 
act  of  Pailia- 
ment. 
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'<  were  made^  or  from.other  causes  and  luotives,  if  new  highways^ 
^^  bridlewaTS,  or  footways,  have  been  made  in  lieuthereof  nearer  or 
^^  more  commodious  to  the  public,  and  the  same  have  been  ac- 
^^.quiesced  in,  aqd  no  suit  or  prosecution  hath  been  commenced 
^*  for  the  diverting  or  turning  the  same^  every  new  highway,  bri- 
^^  dleway,  or  footway,  set  out  and  used  in  the  place  of  that  so  di- 
^^  verted  and  tume<(  shall  from  henceforth  be  the  public  highway, 
'^  bridleway,  or  footway,  to  all  intents  and  purposes  whatsoever." 
But  it  has  oeen  decided  that  this  clause  is  only  retrospective  in  its 
operation.  (/) 

It  frequently  happened  that  the  boundaries  of  parishes  passed 
through  the  middle  of  a  highway ;  one  side  of  the  highway  being 
situated  in  one  parish,  and  the  other  side  of  the  highway  being 
situated  in  another  parish,  whereby  great  inconveniences  arose  to 
the  parishes  in  settling  the  time  and  manner  of  repairing  such 
highway :  and  it  was  therefore  provided  by  the  34  Geo.  3.  c.  64. 
that  two  justices,  upon  application  by  the  surveyor,  may  divide 
the  whole  of  any  such  common  highway,  by  a  transverse  line 
crossing  it,  into  two  equal  parts,  or  into  two  such  unequal  parts 
and  proportions  as  in  consideration  of  the  soil,  waters,  floods,  the 
inequality  of  such  highway,  or  any  other  circumstances,  they  tiiink 
just.  (^\ 

Besides  the  methods  which  have  been  already  mentioned,  roads 
are  sometimes  changed  or  stopped,  or  new  ones  created  by  turnpike 
acts,  inclosure  acts,  or  other  acts  of  Parliament,  containing  specific 
enactments  for  such  purposes ;  but  such  new  roads  may  or  may 
not  be  public,  according  to  the  provisions  of  the  particidar  acts : 
and  we  have  seen  that  where  a  road  was  set  out  by  commissioners 
under  an  inclosure  act,  the  number  of  persons  using  or  repairing 
it  would  not  make  it  a  public  way,  it  not  being  common  to  all  the 
king's  subjects.  (A) 

A  statute  authorizing  the  making  a  new  course  for  a  navigable 
river,  and  turning  the  old  part  into  a  floating  harbour,  will  not, 
without  words  for  the  purpose,  put  an  end  to  a  public  towing  path 
upon  that  part ;  but  such  towing  path  will  be  liable  to  be  used  as 
such  for  the  purposes  of  the  harbour :  and  it  will  make  no  differ- 
ence though  the  river  was  a  tide  river,  and  at  low  water  admitted 
of  no  navigation.  By  an  act  43  Geo.  3.  power  was  given  to  carry 
part  of  the  Bristol  river  along  a  new  course,  and  to  convert  the 
old  part  into  a  floating  harbour.  There  had  immemorially  been  a 
towing-path  on  the  north  side;  and  whether  that  continued  a 
public  towing  path  alon^  the  side  of  the  floating  harbour  was  the 
question.  It  was  urged  that  it  did  not,  because  this  was  a  tide 
river,  not  navigable  at  low  water ;  and  the  floating  liarbour  would 
make  it  useable  at  all  times,  and  therefore  increase  the  burthen  on 


(/)  Waite  V.  Smith,  8  T.  R.  1S3. 
Lord  Kenyon,  in  giving  his  judgmeDt, 
said,  '*  If  any  jobs  had  been  done  be- 
*'  fore  the  act  passed,  that  act  has  cer- 
*'  laioly  cared  them :  but  the  Legisla- 
*'  ture  did  not  mean  to  give  a  sanction 
••  to  any  jobs  in  future.** 
<  ig)  The  act  sets  forth  particularly 
the  proceedings  to  be  had  for  the  pur- 


pose of  such  division ;  and  aflerwards 
enacts  as  to  the  liabilities  of  the  pa- 
rishes respectively  to  repair  their  por- 
tions after  such  division ;  which  pro- 
visions, as  to  the  repairing,  will  be  fur- 
ther noticed  in  a  subsequent  part  of 
this  chavter,  upon  nuisaaces  in  noi  re- 
pairing  highways. 
,  {h)  Ante,  308, 


(Oikf.  XXX..  $  3.3       hy  Obgtnictumi. 


SIT 


the  land.  But,  after  taking  time  to  consider,  the  court  held  that 
as  there  were  no  words  in  the  act  to  annihilate  the  right  of  the 
public,  that  right  would  continue  notwithstanding  the  improved 
state  of  the  water  within  the  bank ;  that  such  water  being  still 
applied  to  navigation  purposes,  for  the  use  of  the  public,  was  still 
in  a  state  to  derive  the  benefit  from -the  path  for  which  the  path 
had  first  been  given  to  the  public :  and  judgment  was  ^ven  for  the 
King,  (a) 

In  some  instances  a  highway  may,  it  seems,  be  in  some  measure  And  m  some 
changed  or  confined  to  a  particular  course  by  a  private  individual;  ^Jjj^^l^f, 
as,  where  it  lies  over  an  open  field,  and  the  owner  of  the  field  turns  yidYuOB. 
it  to  another  part  of  the  field  for  his  own  convenience,  or  incloses 
the  field  for  his  own  benefit,  leaving  a  sufficient  way.  (t)     But  in 
such  case,  as  the  public  had  clearly  a  ri^ht  before  such  alteration 
to  go  upon  the  adjacent  ground  when  me  way  was  out  of  repair, 
the  owner  of  the  field  can  only  make  the  alteration  subject  to  the 
onus  of  making  a  good  and  perfect  way.  {k) 

Having  thus  inquired  concerning  the  different  sorts  of  highways,  P^J'*^^ 
and  the  methods  by  which  they  may  be  changed^  widened,  or  X^t^L  ^ 
stopped  up,  we  may  now  consider  of  nuisances  to  highways,  by 
obstructions. 

There  is  no  doubt  but  that  all  injuries  whatsoever  to  a  highway, 
as  by  digging  a  ditch,  or  making  a  hedge  across  it,  or  laying  logs 
of  timber  in  it,  or  by  doing  any  other  act  which  will  render  it  less 
commodious  to  the  king's  subjects,  are  public  nuisances  at  com- 
mon law.  (/)  And  it  is  clearly  a  nuisance  at  common  law  to  erect 
a  new  gate  in  a  highway,  though  it  be  not  locked,  and  open  and 
shut  freely ;  because  it  mterrupts  the  people  in  that  free  and  open 
passage  which  they  before  enjoyed  and  were  lawfully  entitled  to  : 
but  where  such  a  gate  has  continued  time  out  of  mind,  it  shall  be 
intended  that  it  was  set  up  at  first  by  consent,  on  a  composition 
with  the  owner  of  the  land,  on  the  laying  out  the  road ;  in  which 
case  the  people  had  never  any  right  to  a  freer  passage  than  what 
they  continue  to  enjoy,  (m) 

It  is  a  nuisance  to  suffer  the  highway  to  be  incommoded  by  Obttmctiont 
reason  of  the  foulness  of  the  adjoining  ditches,  or  by  boughs  of  HJcw^  wih- 
trees  hanging  over  it,  &c.;  and  an  occupier,  as  such,  though  at  ways  by  means 
will  only,  is  indictable  for  suffering  a  house  standing  upon  the  ?^  "*«•  ^>*nfr-* 
highway  to  be  ruinous ;  and  it  is  said  that  the  owner  of  land  next  ^usheTnot 
adjoining  to  the  highway  ought  of  common  right  to  scour  his  being  scoured, 
ditches ;  but  that  the  owner  of  land,  next  adjoining  to  such  land,  <»™g«»>  Ac- 
is  not  bound  by  the  common  law  so  to  do,  without  a  special  pre-  hlgbwaj^^mis* 
scription :  and  it  is  also  said  that  the  owner  of  trees  hanging  over  condnct  of 
a  highway,  to  the  annoyance  of  travellers,  is  bound  by  the  common  ?'^'*"»  "5* 
law  to  lop  them ;  and  that  any  other  person  may  lop  them,  so  far  lowiingof 
as  to  avoid  the  nuisance,  (n)  The  general  highway  act  also  relates  carriages. 
to  offences  of  this  description,  imposing  pecuniary  penalties  upon 


(a)  Rex  V.  Tippett,  Mich.  T.  1819, 
MS.  Bayley',  J.  The  indictment  was 
for  an  obstruction  of  the  public  path. 

(i)  3  Salk.  189. 

(k)  Id.  Ibid,  And  see  the  cases  col- 
lected in  Rex  v.  Stouchton,  8  Saund. 
ISO.  a.  note  (12).  And  see  also  p99ty 
as  to  the  repair  of  highways. 


(0  1  Hawk.  P.  C.  c.  76.  s.  144. 

(m)  1  Hawk.  P.  C.  c.  75.  s.  0.  and  c. 
76.  s.  146.    3  Com.  Dig.  Chemm  (A.  3.) 

(n)  3  Bac.  Ahr.  Highwajfs  (£).  I 
Hawk.  P.  C.  c.  76.  s.  5,  8. 147.  But 
the  building  of  a  house  in  a  larrer 
manner  than  it  was  before,  whereby 
the  street  became  darker^  has  been 
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peP80iv»  obstmctuig  highways  by  means  of  trees  or  hedges,  aod 
omitting  to  deanse  and  scour  their  ditches,  drains,  and  waterr 
courses}   and  penalties  are  also  imposed  upon  persons  laying 
stones,  timber,  or  other  matter,  or  leaving  any  carnages,  or  imple- 
ments oi  husbandry,  in  the  highways ;  and  sdso  upon  persons  en- 
croaching upon  them,  (o)     Provision  is  also  made  for  the  punish- 
ment, by  similar  penalties,  of  drivers  of  carriages  who  may  create 
annoyances  in  the  public  ways  by  their  misconduct,  {p)    And 
with  the  view  of  preventing  the  h^hwsys  finm  bemg  destroyed 
by  the  narrowness  of  the   wheek    of  the    carriages   travelling 
therecm,  and  by  the  excessive  burdens  which  might  be  carried  in 
them,  it  is  enacted  that  no  waggons,  &c.  the  wheels  of  which  are  of 
a  specified  breadth,  shall  be  drawn  with  more  than  a  certain  num- 
ber of  horses,  on  pain  that  the  owner  forfeit  five  pounds,  and  the 
driver  ten  shillings,  for  every  horse  or  beast  above  the  number.  (9) 
With  respect  to  turnpike  roadsy  similar  provisions  are  contained 
in  the  general  tiumpike  acts,  3  Geo.  4.  c.  126.,  and  4  Geo.  4.  c.  9&. 
It  has  been  held  that  if  a  carrier   carries  an   unreasonable 
weight,  with  an  unusual  number  of  horses,  it  is  a  musance  to  the 
bighway^i  by  the  comm<m  law.  (r)     And  upon  an  information  for 
this  offence,  it  was  adjudged,  that,  though  it  was  stated  that  the 
earner  went  ^^  with  an  unusual  number  of  horses,"  witiiout  setting 
forth  what  number,  yet  the  information  was  good,,  because  it  was 
the  excessive  weight  which  he  carried  that  made  tiie  nuisance.  («) 
Everyunautho-      It  appears  to  have  been  holden  that  an  indictment  will  not  lie 
rized  ^^s^^-    for  setting  a  person  on  the  footway  in  a  street  to  distribute  hand- 
wmy,*to*the\n-  biUs,  whereby  the  footway  was  impeded  and  obstructed  ;(^)  nor 
noyance  of  the  for  throwing  down,  skins  into  a  public  way  by  which  a  personal 
kiog'8  8ub]e<^,  injury  is  accidentally  occasioned :  (u)  but  acts  of  this  kino,  if  im- 
o^ce.  ^     ^  properly  performed,  might  possibly  be  deemed  nuisances ;  as  it 

seems  now  to  be  well  established  that  every  imauthorized  obstruc- 
tion of  a  highway,  to  the  annoyance  of  the  King's  subjects,  is  wol 
indictable  dSexice,{w)  Thus  where  d^  waggoner  occupied  one  side 
of  a  public  street  in  the  city  of  Exeter y  before  his  warehouses,  in 
loading  and  unloading  his  waggons,  for  several  hours  at  a  time, 
both  day  and  night,  and  had  one  waggon  at  least  usually  standing 
before  his  warehouses,  so  that  no  carriage  could  pass  on  that  side 
of  the  street,  and  sometimes  even  foot*]^assengers  were  incom- 

hfild  not  to  be  a  public  nuisance  by  Lowen  v.  Kaye,  4  B.  and  C.  3. 
reason  of  the  darkening,  Rex  V.  Webb,        (p)  1  Geo.  1.  st.  $.  c.  57.    94  Geo. 

1  Lord  Raym.  737.  2.  c.  43.  and  SO  Geo.  S.  c.  SS.  as  to 

(0)  IS  Geo.  3.  c.  78.  s.  6,  7,  8,  0, 10,  drivers  in  London^  ffeslminstrr,  and 

11,  12^  IS,  14,  63.  which  makes  pro-  the  neighbourhood;  and  13  Geo.  3.  c. 

vision  also  for  the  removal  of  such  78.  s.  60.  as  to  drivers  in  general.  S(*c 

annoyances  by  the  surveyor  and  other  the  statutes  abstracted,  2  Bnrn.  Just, 

persona.    The  different  sections  of  the  Itid.  and  for  enactments  relative  to 

statute  are  abstracted  in  2  Burn.  Just,  the  misconduct  of  drivers  of  public 

Highwttjfg.   S.  YIIl.    This  statute  does  coaches,  see  5  Burn.  Just.  Potf .  S.  4. 
not  say  that  every  highway  shall  be        (q)  13  Geo.  3.  c.78.  s.  55*  And  as  to 

thirtv  feet  wide$  and  in  a  late  case  it  furious  driving,  po$L  Book  111.  Cha|^ 

vras  neld  that  it  did  not  authorize  the  xii. 

surveyor  to  remove  a  fence  in  front  of       (r)  3  Cora.  Dig.  Chemin  (A  3.) 
a  bouse  for  the  |>urpose  of  widening        (»)  Rex  v.  Egerly,  3  Salk.  18*^. 
the  road,  which  in  that  part  was  not       (i)  Rex  v.  Sermon,  I  Burr.  516. 
more  than  twenty-four  feet  in  breadth        (»)  Rex  v.  Gill,  1  Str.  190. 
— such  fence  not  being  an  the  highway.       (10)  Rex  v.  Cross,  3  Campb.  287. 
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moded  by  cumbroua  goods  Ijring  on  the  ground  on  the  same  side, 
ready  for  loading,  be  was  held  to  be  indictable  for  a  public  nui- 
sance :  although  it  appeared  that  sufficient  space  was  left  for  two 
carriages  to  have  passed  on  the  opposite  side  of  the  street,  (jr) 
Upon  the  same  principle  it  has  been  held  to  be  an  indictable 
offence  for  stage  coaches  to  stand  plying  for  passengers  in  the 
public  streets ;  and  Lord  EUenborough,  C.  J.,  said.  '^  A  stage 
'^  coach  may  set  down  or  take  up  passengers  in  the  street,  this 
*^  being  necessary  for  public  convenience  :  but  it  must  be  done  in 
^  a  reasonable  time ;  and  private  premises  must  be  procured  for 
'^  the  coach  to  stop  in  during  the  interval  between  the  end  of  one 
**  journey  and  the  commencement  of  another."  (y)  In  the  same 
case  his  Lordship  intimated  that  there  would  be  no  doubt  but  that, 
if  coaches,  on  the  occasion  of  a  rout,  should  wait  an  unreasonable 
length  of  time  in  a  public  street,  and  obstruct  the  transit  of  his 
Majesty*s  subjects  wishing  to  pass  through  it  in  carriages  or  on 
foot,  the  persons  who  might  cause  and  permit  such  coaches  so  to 
wait  would  be  guilty  of  a  nuisance.  (2;) 

Laying  logs  of  timber  in  a  highway  has  been  already  stated  as 
one  of  the  clear  instances  of  nuisance,  (a)  And  the  party  will  not 
be  excused  by  shewing  that  he  Imd  them  only  here  and  there,  so 
that  the  people  might  have  a  passage  through  them  by  windings 
and  turnings,  (i)  And  though  it  is  not  a  nuisance  for  an  inhabit- 
ant of  a  town  to  unlade  billets,  &c.  in  the  street  before  his  house, 
by  reason  of  the  necessity  of  the  case,  yet  he  must  do  it  promptly, 
and  not  suffer  them  to  continue  in  the  street  an  unreasonable 
length  of  time.(c)  From  a  recent  case  it  appears  also,  that  an 
obstruction  to  a  public  highway  will  not  be  excused  on  the  plea 
of  its  being  necessary  for  the  carrjring  on  of  the  party's  business, 
though  s-:ch  obstruction  be  only  occasional.  It  Mras  proved  that 
the  defendant,  who  was  a  timber  merchant^  occupied  a  small  tim- 
ber-yard close  to  a  street,  and  that  from  the  narrowness  of  the 
street  and  the  construction  of  his  own  premises  he  had  m  several 
instances  necessarily  deposited  long  sticks  of  timber  in  the  street^ 
and  had  them  sawed  into  shorter  pieces  there  before  they  could  be 
carried  into  bis  yard :  and  it  was  contended  on  his  behalf  that  he 
had  a  ri^t  so  to  do,  as  it  was  necessary  to  the  carrying  on  of  his 
business  ;  and  that  it  could  not  occasion  more  inconvenience  to 
the  public  than  draymen  taking  hogsheads  of  beer  from  their 
drays,  and  letting  them  down  into  the  cellar  of  a  publican.  But 
Lord  Ellenborough,  C.  J.  said,  '*  If  an  unreasonable  time  is  occu- 
"  pied  in  the  operation  of  delivering  beer  from  a  breWer's  dray 
^'  mto  the  cellar  of  a  publican,  this  is  certainly  a  nuisance.  A 
'^  cart  or  waggon  may  be  unloaded  at  a  gateway :  but  this  must 
'^  be. done  with  promptness.  So  as  to  the  repairing  of  a  house, 
"  the  public  must  submit  to  the  inconvenience  occasioned  neces- 
sarily in  repairing  the  house :  but  if  this  inconvenience  be  pro- 
longed for  an  unreasonable  time,  the  public  have  a  right  to  com- 
plain, and  the  party  may  'be  indicted  for  a  nuisance.    The  rule 

(s)  Rex  V,  Russell,  6  East  427.  (b)  2  Roil.  Abr.  187.    1  Hawk.  P.  C. 

(jf)  Rex  V.  Cross,  S  Campb.  82<l.  c.  76,  s.  145. 

(e)  Id.  ibid.  (c)  Id.  ibid,  and  3  Bac  Abr.  Eish- 

(a)  Ante  J  p.  317.  .  way^y  (B). 
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^'  of  law  upon  this  subject  is  much  neglected,  and  great  advan- 
tages would  arise  from  a  strict  and  steady  application  of  it.  I 
cannot  bring  myself  to  doubt  of  the  guilt  of  the  present  defend- 
^^  ant.  He  is  not>to  eke  out  the  inconvenience  of  his  own  pre- 
''  mises  by  taking  in  the  public  highway  into  his  timber  yard ; 
^^  and  if  the  street  be  narrow,  he  must  remove  to  a  more  commo- 
^^  modious  situation  for  carrying  on  his  business."  (c)  And  in 
repairing  or  rebuilding  a  house,  care  must  be  taken  that  the 
encroachment  on  the  highway  be  not  unreasonable.  The  owner 
will  himself  be  responsible  for  any  excess,  if  committed  by  his 
servants ;  for,  according  to  Eyre,  C.  J.,  ^^  suppose  that  the  owner 
^^  of  a  house,  with  a  view  to  rebuild  or  repair,  employ  his  own 
^'  servants  to  erect  a  hoard  in  the  street  (which  being  for  the 
'^  benefit  of  the  public,  they  may  la^rfuUy  do,)  and  they  carry  it 
^^  out  so  far  as  to  encroach  unreasonably  on  the  highway,  it  is 
^^  clear  that  the  owner  would  be  guilty  of  a  nuisance."  (d) 
Of  nuisances  to  As  a  nuisance  in  not  repairing  highways  is  an  (^ence  in  the 
highways  by  nature  of  a  non-feazance,  the  pnucipal  enquiry  upon  this  subject 
^^painng     ^^  be  as  to  the  persons  who  are  liable  to  be  called  upon  to  keep 

them  in  repair. 
The  parish  is         The  inhabitants  of  the  parish  at  large  are  primd  facie^  and  of 
of  common        common  right,  bound  to  repair  all  highways  l>ing  within  it,  unless 
^airh^^ ^   ^7  prescription,  or  otherwise,  they  can  throw  the  burden  upon 
waysulSinit.   particular  persons,  (e)     And  to  such  an  extent  is  this  obligation, 

that  if  ^  the  inhabitants  of  a  township  bound  by  prescription  to 
repair  the  roads  within  the  township  oe  expressly  exempted  by 
the  provisions  of  a  road  act  from  th^  charge  of  repairing  new 
roads  to  be  made  within  the  township,  that  charge  must  neces- 
sarily fall  upon  the  rest  of  the  parish.  (/)  And  upon  the  same 
principle  it  was  holden  that  if  particiilar  persons  were  made 
chargeable  to  the  repair  of  such  highways  by  a  statute  lately 
made,  and  became  insolvent,  the  justices  of  peace  might  put  that 
charge  upon  the  rest  of  the  inhabitants,  (jf-)  And  where  a  statute 
enacted  that  the  paving  of  a  particular  street  should  be  under  the 
care  of  commissioners,  and  provided  a  fund  to  be  applied  to  that 
purpose,  and  another  statute,  which  was  passed  for  paving  the 
streets  of  the  parish,  contained  a  clause  that  it  should  not  extend 
to  the  particular  street,  it  was  held  that  the  inhabitants  of  the 
parish  were  not  exempted  from  their  common  law  liability  to  keep 
that  street  in  repsdr ;  that  the  duty  of  repairing  might  be  imposed 
upon  others,  and  the  parish  be  still  liable ;  and  that  the  parish 
were  under  the  obligation,  in  the  first  instance,  of  seeing  that  the 
street  was  properly  paved,  and  might  seek  a  remedy  over  against 
the  commissioners. (A)   And  where  a  local  turnpike  act,  empower- 

(c)  Rex  V,  Jones,  S  Campb.  210.  of  the  board  would  be  equally  his 

{d)  Bush  V,  Steioroan,  1  Bos.  &  Pul.  act.*' 

407,  408.  And  the  learned  Judze  pro-  (e)  1  Hawk.  ?.  C.  c.  76.  s.  5, 6,  7, 8. 

ceeds  thus, — '*  And  I  apprehend  there  Austin*s  case,  1  Vent  189.  Anon.  1  Ld. 

can  be. but  little  doubt  that  he  would  Rajm.  7^5. 

be  equally  guilty  if  he  had  contracted  (/)  Rex  v.  the  Inhabitants  of  Shef- 

with  a  person  to  do  it  for  a  certain  field,  ST.  R.  106. 

sum  of  money,  instead  of  employing  (g)  Anon.  1  Lord  Raym.  795. 

his  own  servants  for  the  purpose;  for,  (h)  Rex  v.  the  Inhabitants  of  SL 

in  contemplation  of  law,  the  erectioa  George,HanoTer  Square,  3  Campb*  828. 
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ing  the  trustees  under  it  to  take  tolls^  directed  that  the  roadd 
should  from  time  to  time  be  repaired  by  the  trustees,  out  of  the 
money  arising  by  virtue  of  that  act,  it  was  holden  that  this  only 
made  the  tolk  an^iuxiliary  fund  in  the  hands  of  the  trustees ;  and 
that  the  inhabitants  of  the  township  where  the  road  was  situate, 
who  by  prescription  were  bound  to  repair  all  roads  within  it,  were 
nevertheless  liable  to  be  indicted  for  the  non-repair  of  the  road.(jr) 
No  agreement  can  exonerate  a  parish  from  the  common  law  lia- 
bility to  repair ;  and  a  count  in  an  indictment  against  the  corpora- 
tion of  Liverpool^  stating  that  they  were  liable  to  repair  a  highway, 
by  virtue  of  a  certain  agreement  with  the  owners  of  houses  along- 
side of  it,  was  held  to  be  bad ;  on  the  ground  that  the  inhabitants 
of  the  parish,  who  are  prima  fade  bound  to  the  repair  of  all 
highways  within  their  boundaries,  cannot  be  discharged  from  such 
liability  by  any  agreement  with  others,  (t) 

With  respect  to  the  repair  of  roads  dedicated  to  the  public  by 
the  owner  of  the  soil,  it  has  been  considered  that,  notwithstanding 
the  use  by  the  public,  the  parish  will  not  be  liable  to  repair, 
unless  there  has  been  on  their  part  some  act  of  acquiescence  or 
adoption.  The  learned  Judge,  m  giving  his  opinion  to  this  effect, 
proceeded  thus : — ^^  In  the  case  of  bridges  there  always  is  what  is 
^*  to  be  considered  as  an  acquiescence  by  the  county.  The  county 
'^  is  not  liable  except  for  bridges  made  in  highways  ;  the  making 
^^  of  the  bridge,  and  thereby  obstructing  the  road  while  the  bridge 
is  making,  may  be  treated  as  a  nuisance ;  and  the  county  may, 
if  it  think  fit,  stop  its  progress  by  indictment ;  ^nd  the  forbearing 
to  prosecute  in  that  way  is  an  acquiescence  by  the  county  in  the 
building  of  the  bridge.  But  in  the  case  of  a  parish  they  have 
no  power  to  prevent  the  opening  of  a  road,  or  to  obstruct  the 
^'  public  use  of  it.  It  would  be  most  unjust  if,  by  the  public  use 
'^  of  what  was  at  first  a  private .  road,  the  burUien  of  repairing  it 
^^  could  be  removed  from  the  persons  to  whom  the  use  of  it  was 
'^  at  first  confined,  and  cast  upon  the  parish."  (j") 

Formerly  it  was  held  that  if  a  parish  lay  in  two  counties,  the 
inhabitants  of  that  part  of  the  parish  in  which  the  road  charged 
to  be  out  of  repair  lay  were  bound  to  repair  it,  and  not  the  iima- 
bitants  of  the  whole  parish.(A)  But  it  has  been  more  recently 
decided  that  if  part  of  a  parish  be  situate  in  one  county  and  the 
rest  in  another,  and  a  highway  lying  in  one  part  be  out  of  repair,  . 
an  indictment  against  the  inhabitants  of  that  part  only  is  bad : 
and  that  in  such  case  the  indictment  must  be  against  the  whole 
parish.  (/)     And  it  appears  to  have  been  always  considered  that 

(4p)  Rex  V.  the  Inhabitants  of  Nether*  {i)  Rex  «.  the  Mayor,  &c.  of  Liver- 

tong,  2  B.  &  A.  170.  It  was  also  hold-  pool,  S  East.  86.    And  see  S  Bac.  Abr. 

en  Uiat  snch  iohabitants  niie[ht,  after  Higkmaya^  (F). 

conviction,  apply  by  motion  for 'relief  ig)  Rex  v.  St  Benedict,  4  B.  &  A. 

against  the  trustees  under  the  13  Geo.  450.    Anie^  311,  per  Bajley,  J.  The 

3.  c.  84.  s.  33.   And  it  was  holden  also  road  had  been  made  under  a  private 

that  the  IS  Geo.  3.  c.  84.  s,  63.  only  re-  act  of  parliament  for  particular  indi- 

ferred  to  diversions  under  writs  of  ^  viduals  only. 

^uoidAmnum^  and  under  13  Geo.  3.  c.  {k)  Rex  v.  the  Inhabitants  of  Wes- 

70.  s.  16.    As  to  the  liability  to  repair,  ton,  4  Burr.  8507. 

notwithManding  the  act  of  parliament,  (/)  Rex  v.  the  Inhabitants  of  CliitoD^ 

see  also  Rex  v.  the  Inhabitants  of  Ox-  5  T.  R.  498. 
fordshire,  potf ,  s.  4.  Bridget, 
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count  of  the 
boundaries  of 
parishes  being 
in  the  middle 
of  them. 


the  indictment  under  such  circumfitances  most  be  preferred  in 
that  county  wherein  the  ruinous  part  of  the  road  lies.(m)  If  the 
indictment  be  against  that  part  of  the  parish  only  which. lies  in 
the  county  in  which  the  indictment  is  preferred,  it  must  shew  on 
what  account  such  part  only  is  chargeable,  otJierwise  it  wDI  be  bad 
in  substance  :  and  the  objection  may  be  taken,  even  after  an  issue 
on  the  point,  whether  the  inhabitants  of  that  part  were  bound  to 
repair,  and  a  verdict  for  the  King,  (a) 
Repair  of  bijh-  The  statute  34  Geo.  3.  c.  64.,  which,  when  the  boundaries  of 
andallotted  by  P^^^shes  are  in  the  middle  of  highways,  gives  two  justices  power 
justices  on  ac-   to  divide  such  highways  by  a  transverse  line,  has  been  ^ready 

noticed,  (n)   The  object  of  that  statute  was  to  facilitate  the  repair- 
ing of  a  highway  so  situated  :  and  it  enacts  that  the  justices  may 
order  that  the  wnole  of  such  highway,  on  both  sides,  in  one  of 
such  parts,  shall  be  repaired  by  one  of  such  parishes;  and  that 
the  whole  of  such  highway,  on  both  sides,  in  the  other  of  such 
parts,  shall  be  repaired  by  the  other  of  such  parishes :  and  that 
they  shall  cause  their  order  and  plan  of  the  highway  to  be  filed 
with  the  clerk  of  the  peace.    It  then  enacts  "  that  after  such  order 
'^  and  plan  shall  be  so  filed  with  the  clerk  of  the  peace  as  afore- 
"  sud,  such  parishes,  and  the  inhabitants  thereof  respectively, 
'^  shall  be  bound,  as  of  common  right,  to  maintain  and  keep  in 
^'  repair  such  parts  of  such  common  highway  so  allotted  to  them 
'^  as  aforesaid,  and  shall  be  liable  to  be  prosecuted  and  indicted 
'^  for  neglect  of  such  duty,  and  shall  in  all  respects  whatsoever 
^'  be  liable  and  subject  to  all  the  provisions,  regulations,  and  pe- 
nalties, contained  in  any  act  or  acts  of  parliament,  for  the  repair 
of  the  highways  which  are  or  shall  be  in  force,  in  like  manner 
'^  as  they  are  liable  and  subject  to  with  respect  to  the  repair  of 
^'  any  other  common  highway  within  such  parishes  respectively  ; 
"  and  also  shall  be  discharged  from  the  repair  of  sum  parts  of 
*'  such  highway  as  shall  not  be  included  in  their  respective  allot* 
"  ments."(o)   It  is  further  enacted  that  the  statute  shall  not  affect 
or  alter  the  boundaries  of  counties,  lordships,  &c.  nor  any  other 
division  of  public  or  private  property,  nor  the  boundaries  of  pa- 
rishes, otherwise  than  for  the  purpose  of  repairing  such  particular 
portion  of  the  highways. Qj)     And  also  that  it  shaH  not  relate  to 
highways  repairable  by  any  bodies  politic  or  corporate,  township, 
&c.  or  by  a  private  person  :  but  in  case  such  bodies  politic,  &c. 
shall  be  desirous  to  be  placed  under  its  regulations,  and  the  par- 
ties bound  to  the  repair  of  the  other  side  of  the  highway  consent,  two 
justices  may  make  an  order  for  Hie  purpose,  (o)     In  a  case  where  a 
road  lay  in  two  parishes,  and  no  division  and  aHotment  under  this 


(m)  Rex  V,  the  iDbabitants  of  Clif- 
ton, 6  T.  A.  498. ;  and  Rex  r.  Weston, 
aniCj  note  (k).  In  Rex  v.  Cliflon^ 
LordKenyon,  C.  J.,  in  answer  to  one  of 
the  supposed  dilBcuHies  of  this  mode 
of  proceeding,  said,  *^0n  an  indict 
^'  ment  a^inst  a  parish  for  not  repair- 
'*  log  a  road,  it  is  not  necessary  for  the 
^*  prosecntor  to  serve  ererj  indiyidual 
^'in  the  parish  with  process;  he  may 

compel  the  appearance  of  anj  two, 
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who  live  within  fte  coo'nty,  npiNi 
'^  whom  the  whole  fine  may  be  levied  ^ 
^'  and  the  rest  of  the  inhabitants  most 
*'  re-imhnrse  those  two  nnder  the  ge* 
*'  neral  highway  act**  IS  Geo.  9.  c.  78. 
8.4T. 

(a)  Rex  V,  CItfton,  5  T.  R.  I98w 

in)  Jnie,  316. 

(o)  Sect  2. 

(p)  Sect  4. 

(q)  Sect  ft. 


CflAT.  XXX.  §  2.3      by  not  Repairing.  SiS 

statute  h<id  been  made^  it  was  held  that  an  indictment  against  one 
of  the  parishes  for  not  repairing  one  side  of  the  road  ought  to 
hare  stated  that  the  parish  was  liable  to  repair  adfilum  viiB :  and 
it  seems  that  in  such  case  it  is  not  sufBlcient  to  aver  that  a  certain 
part  of  the  road  (setting  out  the  len^h  and  one  half  of  the 
breadth)  is  out  of  repair,  and  that  the  mhabitants^  &c.  ought  to 
repair  it*  (r) 

JBxceptions  were  taken  to  an  indictment  for  suffering  a  highway  Exceptions  to 
to  be  very  muddy,  and  so  narrow  that  people  could  not  pass  with-  "at'u^^o''*' 
Mit  danger  of  their  lives  :  first,  that  it  is  no  offence  for  4  highway  offence  for 
to  hie  dirtjr  in  winter ;  and,  secondly,  that  the  parish  had  no  power  W7*y*  ^, 
to  widen  it,  as  there  was.  a  particular  power  vested  by  act  of  par-  S^t^^'^J^i^ 
liament  in  justices  of  the  peace  to  do  bo.    The  indictment  was  is  not  bound* 
held  bad  for  want  of  saying  that  the  way  was  out  of  repair ;  and  ^  f^^^  • 
one  of  the  Judges  observed,  that  saying  that  the  way  was  so  nar--  ^  ^*^' 
raw  that  the  people  could  not  pass  was  repugnant  to  its  being 
^'  the  king's  highway ;"  for  that  if  it  had  been  so  narrow,  the 
people  could  never  have  passed  there  time  out  of  mind«(s) 

But  though  the  parish  is  bound  prima  fcuAe  and  of  common  Particular  nib- 
right  to  repair  the  highways  within  it,  yet  a  particular  subdivision  diyisiona  of  a 
of  a  parish,  or  particular  mdividuals,  may  be  liable  to  relieve  them  ticuiar^^^ 
from  that  onus^  by  reason  of  prescription,  or  the  indosure  of  the  viduais  maybe 
land  in  which  the  highway  lies.  g*|^  ~P^ 

Thus  the  inha,bitants  of  a  district,  township,  or  other  division  of  ^  ^^*, 
a  parish,  and  also  particular  individuals,  may  be  bound  to  repair  a 
highway  by  prescription;  and  it  is  said^  that  a  corporation  aggre* 

Sate  may  be  charged  by  a  general  prescription  that  it  ought  and 
ath  used  to  do  it,  without  shewing  that  it  used  to  do  so  in  respect 
of  the  tenure  of  certain  lands,  or  for  any  other  consideration ;  be- 
cause such  a  corporation  never  dies,  and  therefore,  if  it  were  ever 
bound  to  such  a  duty,  it  must  continue  to  be  sd  |  neither  is  it  any 
plea  that  the  corporation  have  done  it  out  of  charitv.  (/)  But  it  is 
sud,  that  such  a  general  prescription  is  not  sufficient  to  charge 
a  private  person ;  because  no  man  is  bound  to  do  a  thing  which 
his  ancestors  have  done,  unless  it  be  for  some  special  reason ;  as 
having  lands  descended  to  him  holden  by  such  service,  &c.  {u) 
And  a  man  cannot  be  liable  to  repairs  merely  as  lord  of  a  manor, 
though  it  is  stated  that  the  lords  have  repaired  it  from  time  whereof, 
&c.  (a)  This  applies  to  indiyidual  persons  only,  and  not  to  an 
aggregate  of  persons  who  compose  the  inhabitants  of  a  district  or 
division  in  a  parish  or  township  in  which  the  road  is  situate.  (&) 
But  it  has  been  holden  in  a  late  case,  that  where  a  parish  is 
charged  with  the  reparation  of  a  highway,  lying  in  aliena  parocMa, 
a  consideration  must  be  stated.  The  point  arose  upon  an  indict- 
ment against  a  parish  for  not  repairing  a  highway  lying  within  it, 
and  a  plea  which  stated  tiiat  the  inhabitants  of  another  parish 

(r)  Rex  V.  the  iDbabltants  of  St  Abr.  Highwiiy9  (F). 

Pancras,  PeakeRep.  810.  *  (»)  lif.  Md. 

i$)  Rex  r.  the  lubabitanls  of  Stret-  (a)  Lord  Rajra.  70S,  804.  It  ftbonhi 

ford,  2  Lord  Raym.  1 160.    And  it  is  be  laid  ratione  tenura  by  reason  of  the 

the  same  as  to  a  bridge :  an  indictment  demesnes  of  the  manor. 

doss  not  lie  for  not  widenipg  it.  (b)  Rex  v.  Ecclesfield,  1  fiaratW.  and 

(I)  1  Hawk.  P.  C.  c.  76.  a  8.    3  Bac.  ^ders.  348. 
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*^  hav6  repaired,  and  been  used  and  accuBtomed  to  repair,  and  of 
'*  right  ought  to  have  repaired ;"  and  it  was  held  ill,  and  that  the 
plea  ought  to  have  shewn  a  consideration.  Holroyd,  J.  at  the 
conclusion  of  his  judgment  said,  "  I  say  nothing  as  to  the  form  of 
'^  pleading  where  the  highway  lies  within  a  township  or  division 
**  of  a  parish  which  is  charged  with  the  repairs/'  (c) 

And  in  a  more  recent  case,  where  the  inhabitants  of  a  county 
pleaded  that  the  inhabitants  of  a  particular  township  had  imme- 
morially  repaired  the  highway  at  the  end  of  a  county  bridge,  situate 
within  the  township,  the  court  held  that  it  was  not  necessary  ta 
state  any  consideration  for  such  prescription,  (d) 

And  where,  in  an  indictment  against  a  township  for  non-repair 
of  a  road,  the  prescription  stated  and  proved  was,  that  its  inhabit- 
ants had  bcfen  immemorially  used  to  repair  all  roads  situate  within 
it,  which  but  for  such  usage  would  be  repairable  by  the  parish  at 
large ;  it  was  holden  that  this  placed  the  township  in  the  situation 
of  a  parish ;  and  that  it  was  necessary  for  the  defendants  to  shew,  by' 
evidence,  some  other  persons  in  certainty  who  were  liable,  in  order 
to  deliver  themselves  from  their  liability  to  repair,  {e)  It  may  be 
observed  that,  where  the  ori^  of  a  way  is  accounted  for,  the  pre- 
scription is  destroyed,  (lb) 

"The  liability  of  a  township  to  repair  by  prescription  may,  as  we 
liave  seen,  be  such  as  to  place  the  township  on  the  same  footing  as 
a  parish,  in  respect  to  the  roads  within  its  limits*  The  liability 
may  be  to  repair  all  highways  within  the  township,  which  but  for 
the  prescription  and  usage  would  have  been  repairable  by  the 
parisn  at  large ;  and  in  such  case  the  township  must  not  only  re- 
pair immemorial  roads,  but  also  any  new  highway  which  may  have 
been  made  within  its  limits,  and  which  the  parish  might  have  been 
called  upon  to  repair  in  the  absence  of  any  such  prescription,  (x) 
But  an  extrn-parachial  place  is  not  as  such  bound  of  common  right 
to  repair  its  own  roads ;  and  some  ground  for  charging  it  must  be 
stated :  at  least,  unless  it  be  shewn  negatively  that  it  is  not  parcel 
of  any -district  bound  to  repair  the  district  roads.  The  indictment 
stated,  that  part  of  a  common  King's  highway,  in  the  extra-paro- 
chial hamlet  of  Kingmoor,  was  out  of  repair,  and  that  the  inha- 
bitants of  the  hamlet  ought  to  repair  it.  After  judgment  for  the 
crown,  a  writ  of  error  was  brought,  on  the  ground  that  no  imme- 
morial obligation,  nor  any  specisd  ground  to  make  them  liable,  was 
stated.  It  was  urged  that  they  were  liable  of  common  right,  and 
that  an  extra- parochial  place  stood  in  this  respect  on  the  footing 
of  a  parish  :  but  the  court  thought  otherwise  y  and  held  that  they 
could  not  consider  a  common  law  obligation  as  attaching  upon  the 
inhabitants  of  the  hamlet  from  necessity,  unless  it  were  shewn 
negatively  that  the  hamlet  was  not  parcel  of  any  other  district  liable 
to  repair  its  own  roads ;  and  the  judgment  was  reversed,  {s) 

{c)  Rex  V.  St  Giles,  Cambridge,  S  |M>ffl,8Sl.            *" 

M.  and  S.  260.    And  see  Rex  v.  Ma-  (10)  Rex  v.  Hndson,  8  Sir.  909. 

chynlletb,  paW.  325.  {x)  Hex  o.  Ecclesiield,  1  B.  and  A. 

(d)  Rex  V.  West  Riding  of  York-  S48.    Rex  v.  Nethertong,  2  B.  and  A. 

^ire,  4  B.  and  A.  623.  179.     Rex  v.  Hatfield,  4  B.  and  A.  75. 

ifi)  Rex  V.  Hatfield,  4  B.  and  A.  75.  («)  Rex  v.  Kibgmoor,  2  B«  and  C.  * 

The  general  issue  was  pleaded,    ^ee  190. 


GVAP.  XXX.  ^  3.]      by  ndt  Repairing.  3%5 

.  The  inhabitants  of  a  district  cannot  be  charged  raiione  tefmra^ 
because  unincorporated  inhabitants  cannot^  qua  inhabitants,  hold 
lands :  and  a  district  cannot  be  charged  by  prescription  alone 
(without  a  consideration)  to  repair  what  is  not  within  such  district. 
These  points  were  decided  in  the  case  of  a  bridge.  The  indictment 
stated  that  an  ancient  bridge,  in  the  parishes  of  M.  and  P.,  in  the 
King's  highway  there,  was  out  of  repair ;  and  that  the  inhabitants 
of  the  sdd  pansh  of  P.  and  of  the  town  of  M.  aforesaid,  from  time 
whereof,  &c.  and  by  reason  of  the  tenure  of  certain  lands  in  the 
said  parish  and  town,  had  repaired  and  of  right  ought  to  repair  it. 
After  judgment  for  the  crown  a  writ  of  error  was  brought ;  and  it 
was  urged  that  inhabitants  as  such  could  not  be  charged  ratione 
ienurcB ;  and  that  as  it  did  not  appear  that  any  part  of  the  bridge 
was  in  the  township  of  M .,  the  indictment  against  the  township, 
on  the  ground  of  immemorial  obligation,  could  not  be  supported ; 
and  the  court  being  of  that  opinion  the  judgment  was  reversed,  (a) 

Where  lands  bound  to  the  repair  of  a  bridge  or  hiriiway  ratione  Each  of  several 
tenurtB  are  conveyed  to  several  persons, every  one  of  the  grantees,  ^^^^^ 
being  a  tenant  of  any  parcel,  is  liable  to  the  whole  charge,  and  fands  bound  to 
must  have  contribution  from  the  others..    So  where  a  manor  so  repair,  is  Uabu 
bound  is  conveyed  to  several  persons,  a  tenant  of  any  parcel,  either  *u5^^^®^ 
of  the  demesnes  or  services,  is  liable  to  the  whole  repair,  and  may 
call  upon  the  tenants  of  the  residue  to  contribute ;  and  the  grantees 
are  chargeable  with  the  repsdr^  though  the  grantor  should  convey 
the  lanch  or  manor  discharged  of  tihe  repair ;  and  the  grantees 
must  have  their  remedy  against  the  grantor.     And  the  reason 
seems  to  be,  because  tiie  whole  manor  or  land,  and  every  part 
thereof,  in  the  possession  of  one  tenant,  being  once  chargeable 
with  the  repair,  it  shall  remain  so,  notwithstanding  any  act  of  the 
owner.    For  the  law  will  not  suiSer  him  to  apportion  the  charge, 
and  so  make  the  remedy  for  the  public  benefit  more  difficult ;  or, 
by  alienations  to  insolvent  persons,  to  render  the  remedy  against 
such  persons  quite  frustrate.    And  though  such  lands  or  manor 
come  into  the  hands  of  the  crown,  yet  the  obligation  or  duty  con- 
tinues ;  and  any  person  afterwards  claiming  the  whole,  or  any  part   ' 
of  ity  under  the  crown,  will  be  liable  to  an  indictment  for  not 
repairing,  (jr) 

As  an  inclasure  of  a  highway  takes  away  the  liberty  and  con-  Of  the  liability 
venience  which  the  public  have  of  going  upon  the  adjoining  lands  ^  «*pwr  by 
when  the  highway  is  out  of  repair,  (y)  it  has  been  holden,  that  if  closure.   "^* 
the  owner  of  lanos  not  inclosed  next  adjoining  to  a  highway  in- 
closes his  lands  on  both  sides,  he  is  bound  to  make  a  perfect  good 
way  as  long  as  the  inclosure  lasts ;  and  is  not  excused  by  shewing 
that  he  has  made  the  way  as  good  as  it  was  at  the  time  of  the  in- 
closure ;  because^  if  it  was  then  defective,  the  public  might  have 
gone  upon  the  adjoining  land,  (x)     So  if  a  man  incloses  land  on 

(a)  Rex  V.  Machynlleth,  9  B.  and  C.  corabe's  case,  Cro.  Car.  366.    Henn's 

166.  case.  Sir  W.  Jones,  896.    Sty.  364.    9 

(x)  Note  (9)  to  Rex  o.  Stoughton,  8  Lord  Raym.  1 170.     1  Hawk.  P.  C.  c. 

Saund.  159.  citing  Reg.  v.  Duchess  of  76.  s.  6.    8  Bac.  Abr.  Highwajfi  (F). 

Bnccleugh,  1  Salk.  S5S.    3  Viner  ^p-  Rex  v.  Stoughton,  8  Saund.  1 60.  note 

fortienmeni^  5,^,9.  (18).    And  see  Steel  v.  Prickett  and.  . 

(y)  JmU,  317.  others,  8  Stark.  R.  469. 

{%)  1  Roll.  Abr.  390.  (B)  pi.  1.  Dun- 
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one  side,  which  has  been  anciently  inclosed  on  the  other  side,  he 
ought  to  repair  all  the  way:  but  if  there  is  no  such  ancient  inclo- 
sure  on  the  other  side,  he  ought  to  repair  but  half  the  way.  Thus, 
if  there  be  an  old  hedge,  time  out  of  mind,  belonging  to  A.  on  the 
one  side  of  the  way,  and  B.  having  land  lying  on  the  other  side, 
make  a  new  hedge,  there  B.  shall  be  charged  with  the  whole 
repair :  but  if  A.  make  a  hedge  on  the  one  side  of  the  way,  and  B. 
on  the  other,  they  shall  be  chargeable  by  moieties,  (a)  But  a  per- 
son, having  made  himself  liable  to  reptur  a  highway  by  rpson  of 
inclosure,  may  relieve  himself  from  the  burthen  of  any  further 
reparations  by  throwing  it  open  again.  (6)  Thus  it  was  ruled  that 
if  a  person  remove  an  encroachment,  and  leave  that  part  of  the 
road  which  was  injured  by  the  encroachment  in  a  perfect  state,  his 
liability  to  repair  ratwne  coarctationis  ceases,  (c)  But  it  was  held, 
in  the  same  case,  that  if  a  person  charged  ratione  tenuriB  pleads 
that  the  liability  to  repair  arose  from  an  encroachment  which  has 
been  removed,  and  it  appears  that  the  road  has  been  repaired  by 
the  defendant  for  twenty-five  years  since  the  removal  of  the  alleged 
encroachment;  this  is  presumptive  evidence  that  the  defendant 
repaired  ratione  tenured  generally,  and  renders  it  necessary  for  him 
to  shew  the  time  when  Ihe  encroachment  was  made,  {d)  Where  a 
road  has  been  so  inclosed,  and  it  is  insufficient,  any  passenger  may 
break  down  the  inclosure,  and  go  over  the  adjoining  land,  (e) 

Where  a  new  road  is  made  in  pursuance  of  a  writ  of  ad  quod 
danrnumy  the  owner  of  the  land  is  not  obliged  to  repdr  the  new 
road,  unless  the  jury  impose  such  a  condition  upon  him :  but  the 

Earishioners  ought  to  keep  it  in  repair  for  the  future;  because, 
eing  discharged  from  repairing  the  old  road,  no  new  burden  is 
laid  upon  them,  but  their  labour  is  only  transposed  from  one  place 
to  another.  But  if  the  new  road  lie  in  another  parish,  then  the 
person  who  sued  out  the  vrrit  and  his  heirs  ought  not  only  to  make 
It,  but  to  keep  it  in  repair ;  otherwise  the  parishioners  of  such 
other  parish  would  have  a  new  charge  upon  them,  and  no  recom- 
pence,  by  the  former  road  being  taken  away.  (/)  Where  a  high- 
way is  inclosed  under  the  authority  of  an  act  of  Parliament  for 
dividing  and  inclosing  open  common  fidds,  the  person  who  incloses 
is  not  bound  to  repair  it.  {g) 

The  general  turnpike  act  3  Geo.  4.  c.  126.  s.  106.  enacts,  that 
it  shall  and  may  be  lawful  for  the  trustees  or  commissioners  of  any 
turnpike  road,  to  contrad;  and  agree  with  any  person  or  persons 
liable  to  the  repair  of  any  part  of  the  roftd,  under  the  care  and 
management  of  such  trustees  or  commissioners,  or  of  any  bridges 
thereon,  by  tenure,  or  otherwise,  for  the  repair  thereof,  lor  such 
term  as  they  shall  think  proper  not  exceeding  three  years ;  and  to 
contribute  towards  the  repur  of  such  road  or  bridges,  such  sum  or 

though  he  lay  the  grouad  open  to  the 
highway.    8  Salk.  398. 

(c)  Ilex  o.  Skiober,  5  E^.  81 S* 

(d)  Id.  Md. 

(e)  SSalk.  188. 
if)  Sx  parte  Veoiior,  SAtk.  771,8. 

1  Hawk.  P.  C.  c.  76.  s.  7,  74,  75. 
ig)  Rex  V.  Flecknow,  I  Borr.  4SA. 


(a)  S  Bac.  Abr.  Highways  (F).  Rex 
p,  toughtoD,  1  Sid.  4S4.  1  Hawk.  P. 
C^  €.  7^  s.  7.  Rex  V*  StoughtoD,  8 
^uod.  161.  note  (18). 

(6)  S  Bscp  Abr.  Ibid,  Rex  v.  Fleck- 
now,  1  Burr.  46il*  1  Hawk.  P.  C.  c. 
76.  8.  7.  But  where  the  party  is 
charged  with  the  repairiog  rutione  le* 
Hi0raf  be  will  be  still  bound  to  repair. 
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sums  of  money  as  they  shall  think  proper  out  of  the  tolls  arising 
on  such  turnpike  road.    The  sixty-third  section  of  the  repealed  And  where 
turnpike  act  13  Geo.  3.  c.  84.  s.  62.  enacted,  that  where  pwts  of  J^^^^ic 
highways  or  turnpike  roads  were  turned  by  legal  authority,  to  penons  liable 
make  the  same  nearer  or  more  commodious,  the  inhabitants  or  to  the  repair  of 
other  persons,  who  were  liable  to  the  repair  of  the  old  highway,  ^  ti^be  iSble 
should  be  liable  to  the  repair  of  the  new,  pr  so  much  thereof  as  tp  tberepakof 
should  be  equal  to  the  burthen  and  expense  of  repairing  such  old  the  new  roads, 
highway  from  which  they  were  exonerated  by  so  turning  the  same.  plJ^portfon  "of 
And  if  the  several  parties  interested  could  not  agree,  two  justices  them. 
were  empowered  in  the  manner  therein  mentioned  to  view  and 
settle  the  same;  and  to  fix  a  gross  sum  or  annual  sum,  to  be  paid 
by  the  inhabitants  or  other  such  persons  towards  the  repair  01  the 
new  highway.    And  provisions  01  a  nature  nearly  similar  are  con- ' 
tained  in  the  late  turnpike  act  4  Geo.  4.  c.  95.  s.  68. 

The  general  statutes,  making  provision  for  repairing  highways,  Statutes  13 
were  repealed  and  reduced  into  one  act:  namely,  the  13  Geo,  3.  ^'^[^j^' 
c.TB.  (A)  and  the  general  statutes  at  present  existing  with  respect  other  statutes, 
to  turnpike  roads,  are  the  3  Geo.  4.  c.  126.  and  the  4  Geo.  4.  c.  95.  relating  to  the 
There  are  also  inclosure  acts  and  other  statutes,  both  of  a  pub-  J^Sf?w  «ad 
lie  and  private  nature,  which  relate  to  the  repairs  and  manage-  turnpike  roads. 
ment  of  the  roads  in  particular  places  and  districts.    But  these 
acts,  and^especially  the  general  statutes,  are  of  great  length,  and 
branch  out  mto  a  variety  of  clauses,  a  detail  of  which  would  not 
be  consistent  with  the  proposed  limits  of  this  Work.  It  may,  how- 
ever, be  useful  to  notice  a  few  of  the  decided  points  which  relate  to 
their  construction. 

It  b  no  excuse  for  parishioners,  being  indicted  at  common  law  The  statutes 
for  not  repairing  the  highways,  that  they  have  done' their  full  fhe°i^nm2*** 
work  required  by  statute ;  for  the  statutes,  being  made  in  the  law  provisions, 
affirmative,  do  not  abrogate  any  provision  of  this  kind  by  the 
conmion  law.  (1) 

If  trustees  under  a  road  act  turn  a  road  through  an  inclosure,  iVnstees  under 
and  make  the  fences  at  their  own  expense,  and  repair  them  for  *|J]^/JJ  ^^ 
several  years,  they  cannot  be  compelled  to  continue  such  repairs,  repur  fences, 
unless  there  be  a  special  provision  in  the  act  to  that  effect,  (k)     In 
this  case  it  was  considered,  that  what  is  meant  by  a  road  is  the 
surface  over  which  the  king's  subjects  have  a  right  to  pass,  and 
not  the  fences  on  each  side :  and  that  the  owners  of  the  land  are 
bound  to  repair  the  fences  on  each  side,  unless  otherwise  provided 
by  the  act.  (/) 

It  has  been  held  that  a  turnpike  act,  giving  directions  for  repair-  ^r  "'^^jj" 
ing  the  road  to  and/irom  a  town,  excludes  the  town,  (m)     In  the  «ct!— jEc'cAm^ 
case  upon  which  the  decision  was  made  it  was  stated,  that  the  ing  the  repairs 
town  had,  lately  before  the  act  was  passed,  been  paved  by  the  in-  ^JJii"^  "*  *^ 

(A)  Some  of  its  provisions  and  enact-  (0  1  Hawk.  P.  C.  c,  76. 8. 43.   8  Bac. 

ineots  have  received  alterations  from  Abr.  Highways  ipi), 

time  to  time  bv  different  statutes;  (k)  Rex  v.  the  Com.  of  the  Hand  ilo 

amongst  others  by  S4  Oeo.  3.  c.  64.  District,  2  T.  B.  238. 

mnU^  382.    34  Geo.  3.  c.  74.    44  Geo.  \l)  Id.  Ibid. 

3.  c.  58.    54  Geo.  3.  c  109.  aod  55  (m)  Hammond  v.  Bfewer»  1  Burr.  R« 

C|eo,  S.  c.  68.    Ante^  312.  «!  »eq.  376. 
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habitants,  and  that  it  was  kept  in  repair  by  them,  and  was  then  so  i 
and  in  several  parts  of  the  act  the  roads  were  described  as  leadinr 
from,  to,  and  through^  particular  towns ;  but  when  it  mentioned 
the  town  in  question,  it  only  said^  to  and  from  the  town,  omitting 
the  word  "  through,"  («) 

The  commissioners  appointed  by  the  6  Geo.  3.  c.  78.  (an  act  for 
dividing  and  inclosing  certain  lands  in  the  parish  of  Cottingham) 
which  enacted,  that  the  public  roads  to  be  set  out  by  them  should 
be  repaired  in  such  manner  as  other  public  roads  are  by  law  to  be 
repaired,  and  that  the  private-  roads  should  be  repaired  by  such 
person  or  persons  as  they  should  award,  have  no  power  to  impose 
on  the  parish  at  large  the  burden  of  repairing  any  of  the  private 
roads  set  out  in  pursuance  of  the  act.  (o) 

Upon  an  indictment  against  the  parish  of  Haslingfield^  for  not 
repairing  a  highway,  an  award  made  by  commissioners  under  an 
inclosure  act,  which  awarded  the  highmty  to  be  in  a  different 
parish,  was  holden  not  to  be  admissible  evidence  for  the  defendants^ 
without  shewing  that  the  commissioners  had  given  notices  which 
tHe  act  required  to  be  given  previously  to  the  boundaries  having 
been  ascertained  by  them;  it  appearing  that  the  usage  had  not 
been  pursuant  to  the  award ;  the  defendants  having  since  the 
award,  as  well  as  before,  repaired  the  high\vay.  The  learned 
Judge  who  tried  this  case  reported  that  he  should  have  had  no  diffi- 
culty in  admitting  the  award,  and,  if  the  usage  had  been  pursuant 
to  it,  presuming  that  the  proper  notices  had  been  given,  (p) 
'  We  may  now  shortly  consider  the  modes  of  proceeding  by 
which  persons  guilty  of  these  nuisances  to  highways  may  be 
prosecuted. 

Nuisances  or  annoyances  to  highways,  whether  positive,  in  the 
nature  of  actual  obstructions,  or  negative,  by  the  defect  of  proper 
reparations,  may  be  made  the  subject  of  indictment,  which  is  the 
more  usual  course  of  proceeding.  And  the  13  Geo.  3.  c.  78.  s.  24. 
enacts  that  *^  every  justice  of  assize,  justices  of  the  counties  pala- 
'^  tine  of  Chester,  Lancaster,  and  Durham,  and  of  the  great  ses- 
'*  sions  in  Wales,  shall  have  authority  by  this  statute,  upon  his 
**  or  their  own  view,  and  every  justice  of  the  peace,  either  upon 
*'  his  own  view  or  upon  information  upon  oath  to  him  given  by 
*'  any  surveyor  of  the  highways,  to  make  presentment  at  their  re- 
*'  spective  assizes,  or  great  sessions,  or  in  the  open  general  quar- 
^  ter  sessions,  of  such  respective  limit  of  any  highway,  causeway, 
^*  or  bridge,  not  well  and  sufficiently  repaired  and  amended,  or  of 

any  other  default  or  offence  committed  and  done  contrary  to  the 

provision  and  intent  of  this  statute ;  and  that  all  defects  in  the 
"  repair  thereof  shall  be  presented  in  such  jurisdiction  where  the 
^'  same  do  lie,  and  not  elsewhere  ;  and  that  no  such  presentment, 
''  nor  aiiy  indictment  for  any  such  default  or  offence,  shall  be 
"removed  by  certiorari  j  or  otherwise,  out  of  such  jurisdiction, 
*^  till  such  indictment  or  presentment  be  traversed,  and  judgment 

(fi)  Haromoad  v.  Brewer,  1  Burr.  R.  tingham,  6  T.  R.  20. 

376.  and  see  Rex  v,  Gamlingay,  poU^  (p)  Rex  o.  the  Inhabitanto  of  Hasr 

aso.  and  Rex  v.  Harrow,  4  Burr.  1t09 1 .  lin^field,  2  M.  and  S.  558. 

(0)  Rex  t;.  the  iDhabiiaats  oC  Cot- 
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^'  thereupon  given,  except  where  the  duty  or  obligation  of  repair^ 

^'  ing  the  said  highways^  causeways^  or  bridges^  may  come  in 

^^  question ;  and  that  every  such  presentment  made  by  any  such 

^'justice  of  assize,   counties  palatine,  great  sessions,  or  of  the 

^'  peace,  upon  his  own  view,  or  upon  such  information  having 

*'  been  given  to  such  justice  of  the  peace  upon  the  oath  of  such 

^'  surveyor  of  the  highways  as  aforesaid,  shall  be  as  good,  and  of 

*^  the  same  force,  strength,  and  effect  in  the  law,  as  if  the  same 

"  had  been  presented  and  found  by  the  oaths  of  twelve  men  ;  and  Finctmay  be 

"  that  for  every  such  default  or  offence  so  presented  as  aforesaid,  J^h^^^ 

^^  the  justices  of  assize,  counties  palatine,  and  great  sessions,  at  ment. 

^^  their  respective  courts,  and  the  justices  of  the  peace  at  their 

^^  general  quarter  sessions,  shall  have  authority  to  assess  such^ne^ 

^^  as  to  them  shall  be  thought  meet :  saving  to  every  person  and  ^'*^*®^!?L 

^^  persons  that,  shall  be  affected  by  any  such  presentment,  his,  her,  case  of  prefect- 

"  or  their  lawful  traverse  to  the  same  presentment,  as  well  with  ment. 

^^  respect  to  the  fact  of  non-repair  as  to  the  duty  or  obligation  of 

^^  repairing  the  said  highways,  as  they  might  have  had  upon  apj 

^'  indictment  of  the  same  presented  and  found  by  a  grand  jury ; 

'^  and  the  justices  of  the  peace,  at  their  general  quarter  sessions,  Bxpenses  of 

"  or  the  major  part  of  them,  may,  if  they  see  just  cause,  direct  JJIJJ^nchprf- 

^^  the  prosecutions  upon  such  presentments  as  shall  be  made  at  Bentmenti. 

^^  the  quarter  sessions  as  aforesaid  to  be  carried  on  at  the  general  ■ 

"  expense  of  such  limit,  and  to  be  paid  out  of  the  general  rates 

*^  within  the  same." 

Another  mode  of  proceeding  is  by  informoHony  which  may  be  Infonnation. 
granted  by  the  Court  of  King's  Bench  at  their  discretion.  But 
they  win  not  grant  an  information  to  compel  a  parish  to  repair  a 
highway  which  is  not  much  used;  and  when  it  appears  that  another 
highwav,  equally  convenient  to  the  public,  is  in  good  repair. 
And  indeed  they  never  give  leave  to  file  an  Information  for  not 
repairing  a  hignway,  unless  it  appear  that  the  grand  jury  have 
been  guilty  of  gross  misbehaviour  in  not^nding  a  bill ;  ^and  they 
refuse  it  for  this  reason,  that  the  fine  set  on  conviction  upon  an 
infonnation  cannot  be  expended  in  the  repair  of  the  highway, 
idiereas  on  an  indictment  it  is  always  so  expended,  {q) 

Though  it  is  often  stated  in  indictments  or  presentments  for  ^^^1^™®/ 
nuisances  to  highways,  that  "  from  time  whereof  the  memory  of  JJ  *^JUnt-" 
'*  man  is  not  to  the  contrary,"  or,  "  firom  time  immemorial,"  ment.(r) 
there  was  and  is  a  common  and  ancient  king's  highway,  yet  it  is 
not  necessary  to  do  so ;  for  it  is  sufficient  to  state  in  a  coinpen- 
•dious  manner  that  it  is  a  highway. {s)     And  though  it  is  usual  to 
state  the  termini  of  the  highway,  it  is  said  not  to  be  necessary; 
on  the  ground  that  a  public  highway  is  intended  to  go  through  all 
the  realm,  and  to  lead  from  sea  to  sea  [b)    But  if  the  termini  are 

(q)  S  Bac.  Abr.  Highways,  (H).  Rex  the  Cro.  Circ.  Comp.  (8th  ed.)  SOI.    6 

V.  the  Inhabitants  of  Stey niiig,  Say.  98.  Wentw.  405.   8  Stark.  664.  3  Chit.  Cr. 

(r)  It  is  not  within  the  scope  of  this  L.  676,  607,  and  the  notes  to  Rex  o. 

Work  to  treat  particularly  of  the  forms  Stoughton,  2  Saund.  157,  et  seq, 

of  the  pleadings,  though  some  of  the  (» )  Aspindall  v.  Brown,  ST.  R.  865. 

Iirominent  points  concerning  them  are  (5)  Rex  9.  Hammond,  Str.  44.     10 

occasionally  mentioned.    For  indict-  Mod.  388.    HalseU's  case,   Noy   90. 

menu,  pleas,  &c.  relating  to  nuisances  Latch.  183.    Rex  o.  Neale,  3  Keb,  89. 

to  highways  the  reader  is  referred  to  Rouse  v.  Hardin,  1  H.  Blac.  351.  t  but 
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litatody  it  seems  they  must  be  substantially  proved,  according  to 
the  statement  :(c)  and  the  road  must  in  general,  (if  described  at 
i^y)  be  described  correctly.    Thus,  where  a  highway  leading  from 

A.  toC»,  not  passing  through  B.,  though  communicatbg  wiui  it  by 
means  of  a  cross  road^  was  described  as  a  road  leading  from  A.  to 

B.  and  from  thence  to  CL,  the  yariance  was  held  to  be  fatal.(£l) 
Tbe  highway  must  be  alleged  in  the  presentment  or  indictment  to 
lie  in  toe  parish  indicted,  otherwise  such  parish  is  not  bound  to  re- 
pair it;  and  if  it  be  not  so  alleged,  the  indictment  or  presentment  is 
erroneaus,  and  judgment  will  be  reversed,  (t)    Nor  will  it  cure  the 
objection,  that  the  part  which  is  out  of  repair  is  expressly  stated 
to  be  in  the  parish  indicted,  if  such  part  be  represented  as  part  of 
the  road  before  described.    Thus,  where  an  indictment  against 
the  parish  of  Gamlingay  stated  that  there  was  a  highway  leading 
from  the  paridi  of  Hartley  St.  George  towards  and  uato  the  parish 
of  Gandingay,  and  that  a  certain  part  cl  the  said  highway  situate 
in  the  said  parish  of  Gamlingay  was  out  of  repair,  it  was  moved 
in  arrest  of  judgment  that  no  part  of  the  road,  as  described,  lay  in 
Gamlingay;  and  the  Court  held  the  objection  fatal. (e)    Where 
the  indictment  is  against  a  particular  person,  charging  him  with 
the  repair  oi  a  highway  in  respect  of  certain  lands,  it  seems  that 
the  occupier,  and  not  the  owner,  is  the  proper  person  against 
whom  the  indictment  should  be  brought ;  on  Uie  ground  that  the 
public  have  no  means  of  knowing  who  is  the  inoner  of  the  lands 
cluffged  with  the  repair :  and  it  does  not  seem  to  be  material  what 
estate  the  occnpier  has  in  the  lands  liable,  (u)    The  averment  of 
obligation  to  repair,  in  an  indictment  against  a  person  for  not 
repairing  bu  reason  of  tenurey  will,  it  seems,  be  sufficient,  if  it 
state  that  uie  defendant  ought  to  repair  by  reason  of  the  tenure  of 
ku  lands,  without  adding  tibat  those  who  held  the  lands  for  the 
time  being  have  immemorialfy  repaired;  a  prescription  being 
implied  in  the  estate  of  inheritance  in  the  land,  (it)    But  it  is  not 
sufficient  to  state  that  the  party  is  chargeable  by  being  owner  and 
proprietor  of  the  property  subject  to  the  charge,  (t)   But  an  indict- 
ment against  a  /Mir/tctiter  part  of  a  parish,^  such  as  a  district, 
township,  division,  or  the  Uke,  for  not  repairing  a  highway  in  the 
parish,  stating  that  the  inhabitants  of  the  district  from  tune  im- 
memorial (mght  to  repair  and  amend  it,  is  erroneous  ;  it  should 
state  that  the  inhabitants  of  such  district  from  time  whereof  &c. 
have  used  and  been  accustomed,  and  of  right  ought  to  repair  and 
amend  it :  for  the  inhabitants  of  a  particular  division  of  a  parish, 
not  being  bound  to  repair  by  common  law,  and  their  obligation 
arising  necesarily  only  from  custom  or  prescription,  the  indict- 
ment ought  to  shew  such  custom,  prescription,  or  reason,  of  their 
obligation,  (x)     So  it  has  been  decided  that  a  presentment  under 

866  Lord  Loiighborough*8  jadgment)  366,  IiordLoiighboroDgh*8judgin60t. 

who  differed.  (»)  Reg.  v.  Watts,  1  Salk.  35T.  R^. 

<c)  RoBSe  «•  Bardin,  1  H.  Bhu:.  851.  v.  Bucknell,  7  Mod.  55. 

(d)  R6X  V,  Great  Caofield,  eor.  £1-  (w)  Rex  o.  Stoaghtoo,  9  Sanod.  158 

leoborovgh,  C.  J.    6  Bsp.  C.  1S6.  d.  note  (9).    1  Chit.  C.  L.  475,  el  «#f . 

(I)  Rex  V.  Hartford,  Cowp.  III.  (4  Rex  «.  Kerrison,  1  M.&  S.  435. 

is)  R«x  V.  Gsoilingay,  8  T.  R.  513.  (x)  Ants^  note  (w).  Rex  v.  BroDgh- 

And  866  Hammottd  o.  Brewer,  oale,  too,  5  Burr.  S700«  Freem.  5SS.  Rex  o. 

Sfi.»  and  Ro«86  v.  Bardia,  I  H.  Blac.  Sioiighton.  R.  o.  Sheffield,  S  T.  R.  1 1 1 . 


the  statute  13  Geo.  8.  c.  78.  b.  24.  against  a  maSier  Astrfct  finu 
a  parish^  must  state  expressly  how  th^  inhabitaiita  thereof  are  liable 
to  the  repair  of  the  roads,  or  that  they  have  been  liable  iuimemo*' 
rially..  (y)  We  have  seen  that  a  material  variance  from  the  de- 
scription of  the  road  in  the  indictment  will  be  fatal :  so  that  a  high^^ 
way  leading  from  A.  to  B.,  and  communicating  with  C.  by  a  cross 
road,  cannot  be  described  as  a  highway  leading  from  A.  to  C,  and 
froni  thence  to  B.(2)  In  every  indictment  against  a  parish  for 
not  repairing  a  highway,  there  are  three  essential  averments  :  the 
first,  that  the  nxad  is  a  highway;  the  second,  that  it  is  out  of 
repair  5  and  the  third,  that  it  is  situated  in  the  parish,  (a)  A  pre- 
sentment for  a  nuisance  in  a  highway  must  conclude— against  the 
form  of  the  statute,  (m) 

Where  a  person  who  is  boimd  ratione  tenurce,  to  repair  a  high- 
way lives  out  of  the  county  in  which  such  highway  is  situate, 
he  may  nevertheless  be  indicted  in  such  county  for  not  repair^ 
ing  it.(n) 

It  was  ruled  in  a  late  case,  that  if  the  description  of  a  highway  Of  the  defenee 
in  an  indictment  for  the  non-repair  of  it  be  too  indefinite,  being  ^^^^^^ 
equally  applicable  to  several  highways,  advantage  should  be  taken  ^f  ^l^^l^^^eni- 
by  plea  in  abatement ;  and  that  the  description  given,  if  true  in  tv  for  a  epedal 
fieu;t,  cannot  be  objected  to  at  the  trial  under  the  plea  of  the  ge-  P^^ 
nend  issue.  (&) 

Where  an  indictment  or  presentment  is  against  the  inhabitants 
of  a  parish  at  large,  who,  as  it  has  been  seen,  are  bound  of  com- 
mon right  to  repur  all  the  highways  lying  within  it,  they  may 
upon  the  general  issue,  not  guilty^  shew  that  the  highway  is  in 
repair,  or  that  it  is  not  a  highway,  or  that  it  does  not  lie  within 
the  parish;  for  all  these  are  facts  which  the  prosecutor  must 
allege  in  his  indictment,  and  prove  on  the  plea  of  not  guilty,  (c) 
But  it  is  settled  that  the.y  cannot,  upon  the  general  issue,  throw 
the  burthen  of  repairing  on  particular  persons,  by  prescription,  ox 
otherwise ;  but  must  set  forth  their  discharge  in  a  special  plea.(€{) 
This  rule,  however,  was  recently  held  not  to  apply  to  a  case  where 
the  burthen  of  repairing  was  transferred  from  the  inhabitants  of  a 
parish  to  other  persons  by  a  public  act  of  parliament,  to  which  all 
are  supposed  to  be  privy,  and  of  which  all  are  supposed  to  have 
cognizance,  (e)  Where  a  person  is  charged  mth  the  repairs  of  a 
highway  or  bridge,  agcnnst  common  rights  he  may  discharge 
himself  upon  fwt  guilty  to  the  indictment :  and  therefore  where  a 
particular  division  of  a  parish  is  charged  with  the  repair  by  pre* 
scription,  or  a  particular  person  by  reason  of  tenure  or  the  like^ 
which  are  obligations  against  the  common  law,  they  may  throw 
the  burthen  either  on  the  parish,  or  even  on  an  mdividual  on  the 
general  issue.    And  the  reason  seems  to  be,  because  upon  tbiA 

C|r)  Rex. «.  Penderryn,  S  T.  R.  513.  Rep.  857. 

Rex  0.  MartoD,  Andr.  876.  (r)  Rex  v.  the  lohabitantf  of  Nor- 

(«)  Rex  V.  Orest  Canlield,  6  Bsp.  wicb,  1  Str.  181,  ei  §equ.    Rex  tr. 

186.  mUe  note  (ift.  Stouehton,  9  Saund.  158,  note  (3). 

(«)  8  Stark..Cr]m.  Plead.  667,  £ote  *  (d)  Rex  v.  St.  Andrews,  1  Mod.  1 18; 

(/).  Aoon.  1  Yent  256. 

(«•)  Rex  0.  Winter,  18  East  858.  (e)  Rex  r.  the  Inhabitants  of  St 

(«)  Rex  V.  Clifton,  6  T.  R.  508,  508.  George,  8  Campb.  888. 

{t)  Rex  V.  Hammersmitb,  1  Stark. 
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issue  the  prosecutor  is  bound  to  prove  that  the  defendants  are 
chargeable  by  tenure  or  prescription,  and  therefore  the  defiendants 
may  disprove  it  by  opposite  evidence :  but  if  they  will,  though 
unnecessarily,,  plead  the  special  matter^  it  is  held  not  to  be  enough 
to  say  that  they  ought  not  to  repair,  but  they  must  go  further 
and  shew  who  ought  {/)  If  a  parish  consisting  of  several  town- 
ships be  indicted  for  not  repairing  a  road  witiun  it,  a  plea  that 
each  township  has  immemorially  maintained  its  own  roads  must 
shew  how  much  of  the  road  indicted  lies  in  one  township,  and  how 
much  in  another ;  for  it  is  considered  that  the  parish  must  know 
the  limits  of  each  township,  and  is  bound  to  shew  with  certunty 
the  parties  liable  to  repair  every  part  of  the  highway  mdicted,  and 
in  wnat  right  thev  are  so  liable,  (a) 
TnTcne  of  ob*  If  a  person  indicted  for  not  repairing  ratUme  tenuns,  or  a  town- 
li{[^n  to  re-  gj^j^  or  other  particular  persons,  indicted  for  not  repairing  by  pre- 
^^'  scription,  plead  (though  unnecessarilv)  to  the  indictment,  and  shew 

who  ought  to  repair,  as  they  must  do,  it  is  necessary  to  traverse 
their  obligation  to  repair:  but  if  a  parish  be  indicted  for  not 
repairing  a  highway,  or  a  county  for  not  repairing  a  bridge,  and 
they  throw  the  charge  upon  another,  they  ought  not  to  traverse 
their  obligation  to  repair,  for  it  is  a  traverse  of  matter  of  law ; 
and  such  traverse,  tnough  very  often  inserted,  is  demurrable  to, 
and  therefore  ought  always  to  be  omitted,  (g")     Where  an  indict- 
ment charged  that  the  defendant  ought  to  repair  ratione  tenunB 
of  certain  lands  inclosed  and  encroached  by  him  out  of  the  high- 
way, a  plea,  traversing  the  obligation  ratione  tenurtBy  was  held 
good;  on  the  ground  that  it  professed  to  charge  the  defendant 
ratione  tenures^  and  not  by  reason  of  the  encroachment ;  and  that 
the  obligation  ratione  tenurce  would  continue,  though  the  land 
should  be  again  thrown  open  to  the  highway,  whereas  the  obliga- 
tion by  reason  of  the  encroachment  would  not.  (or) 
2'^dr^ted'iuS      Where  any  subdivision  of  a  parish  is  liable  to  the  repair  of  a 
arobdiyitionof  highway,  and  the  indictment  is,  notwithstanding,  preferred  against 
■nch  parish  is    the  whole  parish,  care  should  be  taken  to  plead  the  liabihty  of 
S^^*t£'''*^h  ^^^^  subdivision;  for  if  judgment  be  given  against  the  parish, 
must  take^m  whether  after  verdict  upon  not  guilty,  or  by  de&ult,  the  ju^ment 
to  plead  such     wiU  be  conclusive  evidence  of  the  liability  of  the  whole  parish  to 
liability.  repair,  unless  fraud  can  be  shewn.  (A)     Frau^  however,  is  only 

S^CTce  of      p^|;  fop  example ;  for  if  the  other  districts  can  shew  that  they  haul 

tion  coDclusiTe 

unless  fraud,  (/)  Rex  o.  Tarnton,  1  Sid.  140.  inserted  it.  Sopposinf^  such  traverse 
&c.  be  shewn.  R^  v.  Hornsej,  Carth.  S13.  Rex  v,  to  be  necessary,  it  is  sufficiently  ex- 
City  .of  Norwich,  1  Star.  ISO,  ei  tequ.  pressed  by  a  plea  eoncludiag  thus. 
Rex  V,  St.  Andrews,  3  Salk.  183.  pi.  3.  '« And  that  the  inhabitants  of  the  said 
Rex  o.  Stottghton,  8  Saond.  159  a.  **  parish  at  large  ought  not  to  be 
note  (10).  **char£ed  with  the  repairing  and  a- 
(m)  Rex  o.  Bridekirk,  11  East.  304.  **  mending  the  same.** 
(g)  Rex  V.  Stoughton,  8  Saund.  150  (s)  Rex  r.  Stoughton,  8  Saund.  160. 
c  note  (10).  Bennet  r.  Filkins,  1  (*)  Rex  v.  St  Pancras,  Peake  Rep. 
Saund.  83,  note  (5).  In  Rex  v.  Eccles-  810.  And  in  a  case  of  a  prescription 
field,  1  B.  &  A.  350,  351,  J.  Williams  for  a  public  riebt  of  way,  a  verdict 
arguend.  denied  that  such  traverse  is  against  one  derendant  negatiTing  such 
demarrablet  andsaidthatRexr.Inba-  a  right  is  evidence  against  another 
bitants  of  Glamorgan  contained  such  defendant  who  ju8tifie$  under  the  aane 
a  traverse,  (8  East  356,  in  noti$,)  and  right  Read  v.  Jackson,  1  Bast  Rep. 
that  the  better  precedents  have  always  355. 
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fw  notice  of  the  indictment^  and  that  the  defence  was  made  and 

conducted  entirely  by  the  district  in  which  the  highway  indicted 

lay,  without  their  knowledge  or  J^vity,  the  Court  will  consider  it 

as  being  substantially  an  indictment  against  that  district,  and  give 

the  other  districts  leave  to  plead  the  prescription  to  a  subsequent 

indictment  for  not  repairing  the  highways  in  that  parish,  (t)    And 

in  a  late  case  of  an  indictment  for  not  repairing  a  highway  against 

the  parish  of  Eardisland,  consisting  of  ttiree  townships,  Eardis^ 

land,  Burtony  and  Hardioicke,  where  there  was  a  plea  on  the  part 

of  the  township  of  Burton  that  each  of  the  three  townships  had 

immemorially  repaired  its  own  highways  separately  ;  it  was  held 

that  the  records  of  indictments  against  the  parish  generally  for 

not  repairing  highways  situate  in  the  township  of  JBardislandy  and  ' 

the  township  of  Hardwicke,  with  general  pleas  of  not  guilty,  and 

convictions  thereupon,  were  prima  facie  evidence  to  disprove  the 

custom  for  each  township  to  repair  separately ;  but  that  evidence  > 

was  admissible  to  shew  that  these  pleas  of  not  guilty  were  pleaded 

only  by  the  inhabitants  of  the  townships  of  Eardisland  hndHard- 

wickej  vrithout  the  privity  of  Burton.{t)     In  a  case  where  the 

inhabitants  of  a  parish  pleaded  that  the  inhabitants  of  a  particular 

district  were  bound  by  prescription  to  repair  all  common  hi^- 

ways  situate  within  that  district,  save  and  except  one  conunon 

highway  within  the  said  district,  it  was  holden  that  the  plea  might 

be  supported,  although  it  appeared  that  the  excepted  highway 

was  of  recent  date ;  and  it  was  also  holden  that  in  such  a  plea  it 

was  not  necessary  to  state  by  whom  the  excepted  highway  was 

repairable,  (tt)    And  such  a  plea  will  be  good  although  it  does  not 

state  any  consideration  for  the  liability  of  the  inhabitants  of  the 

district,  (a) 

It  has  been  held  that  the  record  of  an  acquittal  upon  an  indict-  Record  olan 
ment  for  not  repairing  a  highway  is  not  evidence  to  shew  that  the  "^^^  5«  not 

Earish  is  not  liitble;  on  the  ground  that  some  other  parties  might  shew  that  the 
ave  indicted  them,  and  that  those  parties  could  not  be  bound  by  parish  is  not 
this  record,  (w)    And  a  satisfactory  reason  for  rejecting  such  evi-  ^"^^  •<>  wp^« 
dence  altogether  seems  to  be  that  the  acquittal  might  have  pro- 
ceeded upon  the  want  of  proof  that  the  roaid  was  out  of  repair,  (x) 
In  the  case  of  an  indictment  for  not  repairing  a  highway,  which  it 
was  alleged  the  defendant  was  bound  to  repair  ratione  tenures,  it 
was  held  that  an  award  made  under  a  submission  by  a  former  te- 
nant for  years  of  the  premises,  could  neither  be  received  as  an  ad- 
judication, the  tenant  having  no  authority  to  bind  the  rights  of 
his  landlord,  nor  as  evidence   of  reputation,  being  post  litem 
motam.iy) 
The  general  highway  act  13  Geo.  3.  c.  78.  s.  68.  enacts  that  the  i3Geo.3.  c.78, 

*'  S.68.  Surveyor 

(0  Hex  0.  Stoughton,  2  Saund.  759  {y)  Rex  v.  Cotton,  S  Campb.  444, 

c  note  (10).  Rex  ft.  Townsend,  Dougl.  cor,  Dampier,  J.  SUfard  Sum.  Ass. 

491.  «  P&st.  837.  1813.    The  learned  Judge  stated  that 

(I)  Rex  V.  Eardisland,  2  Campb.  494.  it  was  a  question  of  considerable  im-             * 

(m)  Rexv.Bcclesfield,  1  Stark.  Rep.  portance,  and  of  some  noTelty;  and 

393.  wished  that  his  opinion  upon  it  could 

(«)  Rex  V.  Ecciesfield,  1 B.  &  A.  348.  be  reviewed :  but,  from  the  manner  in 

(tv)  Rex  T.  SL  Pancras,'  Peake  Rep-,  which  the  question  arose,  that  was  not 

SI  9.  possible, 
(jr)  Mann.  Ind.  N.  P.  R.  128. 
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to  be  a  compe- 
tent witness^ 
and  also  an  in- 
habitant of  any 
periih,  &c.  in 
certain  caaes. 


The  protecntor 
may,  iteeeoiay 
beawltaeie 
fcrtheproee- 
cntion* 
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iuxve^  of  any  pariah  or  place  shall  be  deemed  a  competent  wit- 
MBS  m  all  matters  relative  to  the  execution  of  the  act,  notwitb- 
standing  his  salary  may  arise  in  part  from  the  forfeitures  and 
peiiaHies  thereby  inflicted.  And  a  subsequent  section  fitrther 
enacts,  that  no  oonviction  shall  be  had  by  virtue  of  that  act,  unless 
upon  confession  of  the  party  accused,  or  upon  the  oath  of  one  or 
more  credible  witnesses,  or  upon  the  view  of  a  justice ;  and  that 
any  inhabitant  of  any  parish  or  place,  in  which  any  o£knce  shall 
be  committed  contrary  to  the  act,  shall  be  deemed  a  competent 
witness.  But  the  inhabitants  of  a  panridi  indicted  for  not  repairing 
a  highway  are  not  competent  to  give  evidence  for  the  d^end- 
ants,  (y) 

In  a  late  case  of  an  indictment  for  not  repairing  a  highway,  the 
proseeutor  was  examined  as  a  witness  for  the  prosecution,  and  no 
objection  was  taken  to  his  compet^icy :  (z)  and  it  seems  that  a 
prosecutor  in  such  case  is  a  competent  witness ;  for,  though  the 
qourt  is  authorized  to  award  costs  against  him  in  case  the  proceed- 
ing shall  appear  to  have  been  vexatious,  (a)  yet  the  court  would 
scarcely  presume,  in  the  first  instance,  that  the  prosecutor's  con- 
duet  had  been  vexatious,  so  as  to  raise  an  objection  to  his  compe- 
tency ;  espedaUy  after  tiie  finding  of  a  bill  by  the  erand  jury.  (A) 

TbiHigh  the  same  statute  of  Geo.  3.  by  s.  24.  declares,  as  we 
baive  seen,  (e)  that  no  presentments  or  indictments  therein  men- 
tioned shall  be  removed  by  certiorari  before  traverse  and  judgment, 
except  where  the  obligation  of  repairing  may  come  in  question, 
yet  uiis  clause  does  not  take  away  the  writ  at  the  instance  of  the 
prosecutor,  for  the  crown  does  not  traverse ;  and  it  was  calculated 
merelY  to  prevent  delay  on  the  part  of  defendants,  {d)  And  it  has 
been  holden  to  be  no  objection  to  a  certiorari  to  remove  such  a 
presentment,  that  it  is  prosecuted  by  another  than  tbe  justice  pre- 
senting^ if  it  be  bv  his  consent,  (e)  The  5  W.  &  M.  c.  11.  s.  & 
also  provides  that  if  any  indictment  or  presentment  be  against  any 
persons  for  not  repainng  highways  or  bridges,  and  the  right  or 
title  to  repur  the  same  may  come  in  question,  upon  a  suggestion 
and  affidavit  made  of  the  truth  thereof,  a  certiorari  may  be  granted, 
provided  that  the  party  prosecuting  sudbi  certiorari  enter  into  the 
recognizance  mentioned  in  the  act.  In  a  late  cabe  it  was  held  that, 
upon  an  indictment  against  a  parish  for  not  repairing  a  highway, 
tne  right  to  repair  may  come  in  question  so  as  to  entitle  the  parish 
to  reaaove  it  by  certiorariy  though  the  parish  plead  not  guilty  <mly, 
it  being  stated  in  an  aflidavit  filed  by  the  defendants,  that,  on  the 
trial  of  the  indictment,  the  question,  whether  the  parish  were 
liable  to  repidr,  and  the  right  to  repair,  would  come  in  issue.  (/) 
And  in  a  more  ancient  case  it  was^cided  that  the  prosecutor  may 


(y)  1  PhiL  fir.  IS6.  eking  1 B.  fr  A. 
6«.     1&  East  474. 

(a)  Rex  V.  Haroiaefgiailh»  1  Starhie 
B.SS7. 

(«)  By  the  U  Geo.  3.  c  78.  s.  64. 
fOfl,897. 

{k)  Rex  «•  Hammeranitb^  1  Starkie 

(c)  JuU^  SS8.  And  by  a.  SO.  of  this 
itatule  it  u  farthtr  eoacledi  that  wf 


proceedinn  bad  in  panuance  of  the 
act  shall  oe  quashea  or  vacated  for 
irant  of  form,  or  removed  by  eertimrmri^ 
or  any  other  wrrt  or  process,  except  as 
therein  before  mentioned. 

(d)  Rex  e.  Bodenham,  Cowp.  78. 

le)  Rex  V.  Penderryn,  9  T.  R.  960. 

Of)  Rex V.  TaunUm,  St.  Mary,  SJf. 
&  S.  465. 
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remote  an  incyictiiient  by  certhrari,  thoogh  Hhett  be  no  aAdant 
made,  nor  recognizance  ^ven  according  to  the  statste.  (g) 

The  genend  mk  of  a  new  trial  neTer  beine  allowed  i^ere  the  A  iiewtr!ail» 
defendant  is  acquitted  in  a  criminal  case  haa  been  held  to  preyail  j^  allowed. 
in  a  prosecution  for  not  repairing  a  highway,  though  guch  pro-  quituoT  ^' 
secution  is  usually  carried  on  for  the  purpose  of  trying  or  en£arcing 
a  civil  liability.  (A)    But  if  the  defenaemts  be  found  guilty,  and  the 
justice  of  the  case  seem  to  require  it,  the  court  would  probaMy 
grant  a  new  trial,  or  stay  the  Judgment  upon  payment  of  costs, 
until  another  indictment  be  preferreid  for  the  purpose  of  trying  the 
question  of  liability  to  repair,  (i) 

The  olqect  of  prosecutions  for  nuisances  to  highways  is  to  effect  Of  the  Jod(p- 
either  a  removal  a!  the  nuisance  in  cases  of  obsUuction,  or  the  re-  ^°^P^' 
pair  of  the  highway  in  cases  where  the  nuisance  charged  is  the 
want  of  reparation.  The  judgment  of  the  court  is  usually  a  fine, 
and  an  order  on  the  defendant  at  his  own  costs  to  abate  the  nui- 
sance in  the  one  case,  (k)  and  in  the  other  a  fine,  for  the  purpose 
of  obliging  the  defendants  to  repair  the  nuisance :  for  they  will  not 
be  discharged  by  submitting  to  a  fine,  as  a  ^stringas  will  go  otf 
infimium  until  they  repair.  (/)  But  writs  of  dietrmgas  are  the  only 
fiuther  remedy  on  an  indictment,  upon  which  the  court  haa  already 
pronounced  judgment  by  imposing  a  fine.  For  the  fine  is  the  pu- 
nishment for  the  neglect  and  oflfence  of  which  the  defendants  are 
indicted;  and,  though  the  court  may  compel  an  actual  repair,  yet 
the  punishment  has  been  infiicted,  and  they  cannot  inflict  a  ftirther 
punishment  or  fine.  The  parish  may,  however,  be  again  indicted ; 
and  a  fine  may  be  imposed  on  such  new  indictment,  (m)  And 
upon  this  principle  an  order  of  a  court  of  quarter  sessions  by 
^niich  it  was  ordered  that  the  fine  theretofore  imposed  for  the  not 
repairing  a  bridge  should  be  increased  by  a  certain  sum,  was 
quashed,  (n)  In  order  to  warrant  a  judgment  for  abating  the  nui- 
sance, it  must  be  stated  in  the  indictment  to  be  continuing  ;  as 

(g)  Rex  V.  Farewell,  9  Str.  11209.  16  East  29S.    It  was  gaid  by  Lord 

(A)  Rex  V,  SilvertoD^  1  Wib.  298.  Kenjoo,  C.  J.  id  Rex  v.  Mawbej  and 

citedSSalk.  646.  in  thenote.    Rex  o.  others,    6T.  R.    619. — ^*  In    misde- 

Mann,  4M.  &  S.  S87s    Rex  v.  Cofaea  '*  meanors  there  n  ao  aothority  to 

aod  Jacob,  1  Starkie  R.  516.  and  see  '*  shew  that  we  eaanot  grant  a  new 

Rex  V,  Reynell,  6  East  S15,  and  the  *<  trial  in  order  that  the  guilt  or  inno- 

cates  there  cited.    See  anie^  SS3.  that  '*  cence  of  those  who  have  been  cow 

the  record  of  acquittal  is  not  evidence  **  vicied  niaT  be  again  examined  into.** 

to  shew  that  the  parish  is  n»t  lUbU  to  It  may  be  observed  also,  that,  in  cases 

repair.    But  in  a  recent  case,  where  of  indictments  for  misdemeanors,  the 

the  defendants  had  been  acquitted  on  court  will,  in  its  discretion,  save  the 

an  indictment  for  not  repairinga  road,  point  for  consideration,  giving  the  de- 

theconrtofkin^^sbencb,  though  they  fendant  an  opportunity,  in  case  he 

refused  a  new  trial,  yet  noon  very  spe*  shall  be  conyicted,  to  nstfve  to  bawe  aa 

cisi  drcumstanoes  suspenned  the  entry  acquittal  entered.    Rex  e.  Gash  and 

of  the  Judgment  so  as  to  enable  the  another,  I  StbrkieR.  445. 

parties  to  nave  the  question  reconsi*  (Ar)  Rex  «.  Fappineaa>   1  9tr.  e66* 

dered  npoa  aooth^r  indictment,  with-  1  Hawk.  P.  C.  c.  76.  Sw  16. 

out  the  prejudice  of  the  former  judg*  (t)  Rex  v,  Cluworth,  1  Salk.  856. 

ment.    Rex  v.  The  Inhab.  of  Waads-  6  Mod.  16S.    IHawk.  P.  6.  c.  76.  a. 

worth,  1  Bam.  &  Aid.  63«  849. 

(4^  The jad^ment wasso  stayed  ia  a  (m) Rex  v.  Old  Malton,  4B.  ft  A. 

case  where  the  liability  to  repair  a  470.  note. 

cooaly  bridge  was  ia  oueatiofi.    Rex  (»)  Rex  e^  Maehyanlelfii  4B.  ft  A« 

e.    the   InluibitaBti  or  Oxfordshire,  469. 
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otherwise  sucli  a  judgment  would  be  absurd,  (m)  And  if  the  court 
be  satisfied  that  the  nuisance  is  efiectually  abated  before  judgment 
is  prayed  upon  the  indictment,  they  will  not  in  their  discretion 
give  judgment  to  abate  it*  And  though  it  was  contended,  on  the 
authority  of  several  cases,,  (n)  that  if  the  nuisance  be  of  a  per- 
manent nature  the  regular  judgment  must  be  to  abate  it,  the  court 
refused  to  give  such  judgment  upon  an  indictment  for  an  obstruc- 
tion in  a  public  highway,  where  the  highway,  after  the  conviction 
of  the  defendant,  was  regularly  turned  by  an  order  of  magistrates^ 
and  a  certificate  was  obtained  of  the  new  way  being  fit  for  the 
passage  of  the  public,  and  the  affidavits  stated  that  so-much  of  the 
old  way  indict^  as  was  still  retained  was  freed  from  all  obstruc- 
tion, (o)  But  where  the  existence  of  a  building,  &c.  is  a  nuisance, 
and  the  indictment  imports  that  it  was  existing  at  the  time  of  the 
bill  being  found,  it  seems  that  if  a  judgment  be  pronounced,  it  can 
only  be  a  judgment  to  abate  the  nuisance,  (a)  But  where  the  nui- 
sance arises  not  from  the  existence  of  the  thing,  but  from  the  use 
to  which  it  is  applied,  a  judgment  to  abate,  &c.  is  not  necessary  ;(6) 
and,  therefore,  if  a  stinung  trade  is  indicted,  it  does  not  foUow 
that  the  house  in  which  it  is  carried  on  is  to  be  pulled  down,  (c) 
And  if  a  house  is  a  nuisance  from  being  too  high,  so  much  only  as 
is  too  hi^  shall  be  pulled  down*  (d) 
LeTyingand  '^^  13  (^*  3.  c.  JB.  s.  47*  enacts,  that  no  fine,  &c.  for  not  re- 
applkatlon  of  pairing  the  highways,  or  not  appearing  to  any  indictment  or  pre- 
fi>>^  sentment  for  not  repairing  the  same,  shall  be  returned  into  the 

court  of  exchequer,  or  other  court,  but  shall  be.  levied  by  and  paid 
to  such  person  or  persons  residing  in  or  near  the  parish,  township, 
or  place,  where  tike  road  shall  Ue,  as  the  court  imposing  such 
fines,  &c.  shall  order  and  direct,  to  be  applied  towaras  the  repair 
and  amendment  of  such  highways ;  and  the  person  or  persons  so 
ordered  to  receive  such  fine  shall  receive,  apply,  and  account,  for 
the  same,  according  to  the  direction  of  such  court,  or  in  default 
thereof  shall  forfeit  double  the  sum  received ;  and  if  any  fine,  &c« 
imposed  on  any  such  parish,  &c.  shall  be  levied  on  any  one  or 
more  of  the  inlutbitants  of  such  parish,  &c.  then  that  such  inha- 
bitant or  inhabitants  may  make  his  or  their  complaint  to  the  jus- 
tices at  their  special  sessions,  and  the  justices  are  authorized  by 
warrant  under  their  hands  and  seals  to  cause  a  rate  to  be  made  ac- 
.  cording  to  the  form  and  manner  thereinbefore  prescribed  for  the 
reimbursing  such  inhabitant  or  inhabitants  :  and  the  rate  so  made 

«  (m)  Rex  V.  Stead,  8  T.  R.  US.  court  are  about  to  impose  a  fine.    In 

(fi)  Rezv.Pappineau,anle,  Dote(it).  Rex  v.  Wingfield,  1  Biac.  Rep.  608. 

Rex  9.  the  Justices  of  Yorkshire,  7  T.  where  a  person  was  convicted  upoo  an 

R.  467,    Rex  «.  Stead,  anUt  note  (m),  indictment  for  not  repairing  a  road 

and  other  cases  ctted  in  those.  raUone  ienurtt^  it  was  held  that  tho 

(a)  Rex  V,  Indedon,  IS  Sast.  164.  court  would  not  inflict  a  small  fine. 

Judgment  was  given  that  the  defend-  on  a  certificate  of  the  road  being  re> 

ant  should  pay  a  fine  to  the  king  of  paired,  until  the  prosecutor^s   cosia 

6«.  8«f.    In  Rex  v.  Sir  Joseph  Mawb^y  were  paid. 

and  others,  6T.R.  619.  it  was  held  («)  1  Str.  686. 

that  a  certificate  by  justices  of  the  {k)  Id.  Ibid. 

peace,  that  a  highway  indicted  is  in  (e)  By  Ld.  Raymond  and  Reynolds, 

repair  is  a  legal  instrument  recognised  J.   1  Str.  688,  9. 

by  the  courts  of  law,  and  admissible  in  (i)  By  Ld,  Raymond,  1  Str.  688. 

CTidence  after  conTiction  when  the 
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and  confirmed  by  any  two  justices  is  to  be  collected  and  levied  by 
the  surveyor  of  the  parish,  &c.  indicted ;  and  the  surveyor  is  within 
a  month  after  the  making  and  confirming  the  rate  to  collect,  levy, 
and  pay,  unto  such  inhabitant  or  inhabitants  the  money  so  levied 
on  him  or  them  as  aforesaid.  Upon  the  latter  part  of  this  section 
it  has  been  held  that  the  application  for  the  rate  tfi  reimburse  the 
inhabitants,  on  whom  a  fine  has  been  levied,  after  a  conviction 
upon  an  indictment  against  the  parish  for  non-repair,  ought  to  be 
made  within  a  reasonable  time  after  such  levy,  and  before  any  ma- 
terial change  of  inhabitants ;  and  the  court  of  king's  bench  refused 
a  mandamus  to  the  justices  to  make  such  rate  after  an  interval  of 
eight  years ;  though  applications  had  been  made  in  the  interval, 
from  time  to  time,  to  the  magistrates  below,  who  had  declined  to 
make  the  rate  on  the  ground  that  the  parish  at  large  had  been  im- 
properly indicted  and  convicted,  and  though,  so  lately  as  the  year 
before  the  application  to  the  court  of  king's  bench,  the  magistrates 
had  ordered  an  account  to  be  taken  of  the  quantum  expended  upon 
the  repairs  out  of  the  money  levied,  {p)  In  a  case  where  it  ap- 
peared that  although  separate  parts  of  a  parish  were  boimd  to 
maintain  their  own  roads,  there  had  been  an  indictment,  and  judg- 
ment against  the  parish  generally,  but  that  such  indictment  was 
only  known  to  and  defended  by  that  part  of  the  parish  in  which  the 
defective  road  lay,  it  was  held  that  the  justices  might  make  a  war- 
rant to  reimburse  upon  that  part  only  3  and  the  court  of  King's  Bench 
granted  a  mandamus  to  collect  to  the  surveyor  of  that  part  only,  (s) 

The  3  Geo.  4.  c.  126.  s.  10.  provides  for  a  portion  of  the  fine  Where  tarn- 
being  paid  by  the  turnpike  trustees' when  the  highway  shall  be  a  P^Jj?  roads  are 
turnpike  road;  and  enacts   that,  when  the  inhabitants  of  any  court  may  pro- 
parish,  township,  or  place,  shall  be  indicted  or  presented  for  not  portion  the  fine 
repairing  any  highway,  being  turnpike  road,  and  the  court,  before  *"*^  ^*'"  V*" 
whom  such  indictment  or  presentment  shall  be  preferred,  shall  haMtanu  and 
impose  a  fine  for  the  repair  of  such  road,  such  fine  shall  be  ap-  the  trustees. 
portioned,  together  with  the  costs  and  charges,  between  such  in- 
habitants and  the  turnpike  trustees  as  to  the  court  shall  seem  just ; 
and  the  court  may  order  the  treasurer  of  such  turnpike  road  to  pay 
the  same  out  of  the  money  then  in  his  hands,  or  next  to  be  re- 
ceived by  him,  in  case  it  shall  appear  to  such  court,  from  the  cir- 
cumstances of  such  turnpike  debts  and  revenues,  that  the  same 
may  be  paid  without  endangering  the  security  of  the  creditors  who 
have  advanced  their  money  upon  the  credit  of  the  tolls.    The  true 
construction  of  a  similar  provision  in  the  repealed  act  of  13  Geo.  3. 
was  held  to  be,  that  the  court  which  imposea  the  fine  had  the  power 
to  apportion  it  between  the  parish  and  the  trust ;  so  that  where  an 
indictment  was  originally  preferred  at  the  assizes,  and  afterwards 
removed  into  the  court  of  King's  Bench  by  certiorari^  it  was  held 
that  the  court  of  King's  Bench  might  apportion  the  fine,  (q) 

The  13  Geo.  3.  c.  78.  s.  64.  enacts,  "  that  it  shall  be  lawful  Upon  the  trial 
^^  for  the  court,  before  whom  any  indictment  or  presentment  shall  mentor  pre^ 
*^  be  tried  for  not  repairing  highways,  to  award  costs  to  the  prosecu-  sentment  the 

court  may 
(p)  Rex  t7.  the  Justices  of  Lancashire,    obligation  to  repair,  and  the  situation  award  costs. 

18  East.  366*  of  the  road  indicted  wholly  in  one  part 

(«)  Rex  V,  Townsend,  Dou^l.  421.        (g)  Rex  v.  Upper  Papwortb,  f  East. 

The  fflandaraos  was  special,  stating  the    R.  4 1 3. 
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"  tor,  to  be  paid  by  the  person  or  persons  so  indicted  or  presented, 
'^  if  it  shall  appear  to  the  said  court  that  the  defence  made  to  such 
*^  indictment  or  presentment  was  frivolous :  or  to  award  costs  to 
^^  the  person  indicted  or  presented,  to  be  paid  by  the  prosecutor, 
*^  if  it  shall  appear  to  the  said  court  that  suet  prosecution  was 
"  vexatious."  It  has  been  held  that  it  is  matter  to  be  deter- 
mined by  inquiry,  whether  a  person  is  or  is  not  the  prosecutor 
within  this  section  of  the  statute ;  and  that  a  court  of  quarter  ses- 
sions, before  whom  a  parish  is  acquitted  upon  the  trial  of  an  in- 
dictment for  not  repairing  a  highway,  may,  by  their  order,  award 
C.  and  E.  to  pay  costs  to  the  parish,  although  the  names  of  C.  and 
E.  be  not  on  the  back  of  the  indictment,  and  although  the  indict- 
ment originated  in  a  presentment  of  A.  and  B.  constables,  whose 
names  are  on  the  indictment :  and  it  was  aJso  held  to  be  enough, 
if  the  order  is  entitled  as  in  the  prosecution  of  C.  and  E.  without 
shewing  further  that  C.  and  E.  are  prosecutors ;  and  that  it  need 
not  appear  on  the  face  of  the  order  that  the  indictment  was  tried, 
if  that  appear  by  the  record  of  the  proceedings ;  and  also  that  the 
order  is  good  in  form,  if  it  be  for  the  payment  of  the  costs  to  the 
solicitor  of  the  parish,  (r)  The  statute  does  not  direct  any 
certificate  to  be  given  in  a  pi'ecise  form  of  words,  in  order  to 
entitle  the  party  to  costs;  therefore  where  the  Judge,  on  the 
trial  of  an  indictment,  certified  that  the  defence  was  frivolous, 
without  also  awarding  costs  in  express  terms,  it  was  held  that  the 
prosecutor  was  entitled  to  costs,  (s)  But  it  has  also  been  holden, 
in  the  construction  of  this  section  of  the  statute,  upon  an  indict- 
ment, which  had  been  removed  into  the  court  of  King's  Bench  by 
certiorari  and  been  sent  down  for  trial  to  the  assizes,  where  the 
defendants  were  acquitted  for  want  of  prosecution,  that  the  court 
of  King's  Bench  had  no  power  to  award  costs  to  the  defendants 
on  the  ground  of  the  prosecution  having  been  vexatious,  but  that 
the  application  ought  to  have  been  made  to  the  Judge  at  Nisi 
Prius.  (t) 
Ab  to  costs  un-  The  5  W.  and  M,  c.  11.  s.  3.  (which  has  been  already  cited) 
M^^  U  Tt  ^'^^cts,  that  if  the  defendant,  prosecuting  such  writ  of  certiorari 
where  the  de-  ^  is  mentioned  in  that  act,  *^  be  convicted  of  the  offence  for 
fendant  has  "  which  he  was  indicted,  that  then  the  court  of  King's  Bench 
indictn^n?by  "  ^^^  ^^^  reasonable  costs  to  the  prosecutor  if  he  be  the  party 
certiorari,  *^  grieved  or  injured,  or  be  a  justice  of  the  peace,  mayor,  bailiff, 

*^  constable,  &c.  or  any  other  civil  officer,  who  shall  prosecute 
^*  upon  the  account  of  any  fact  committed  or  done  that  concerned 
"  him  or  them  as  officer  or  officers  to  prosecute  or  present  *'  to  be 
taxed,  &c.  Upon  this  statute  it  has  been  held,  that  a  justice  of 
the  peace  who  indicts  a  road  for  being  out  of  repair  is  entitled  to 
his  costs,  after  a  removal  of  the  indictment  by  certiorari,  if  the 
defendant  be  convicted,  (w)  But  the  prosecutor  must  shew  him- 
self to  be  the  party  grieved  in  order  to  obtain  costs  under  this 
statute  :  therefore,  in  a  case  where  he  did  not  apply  for  the  costs 
until  two  years  after  judgment  given,  and  it  did  not  appear  that 
he  had  ever  used  the  highway  before  it  was  stopped,  and  it  was 

(r)  Rex  «.  Commerell  and  Ellis,  4        (/)  Rex  v.  Chadderton,    5*T.  R. 
If.  aod  S.  803.  272. 

(«)  Rex  V.  Clifton,  6  T.  R.  344.  (ii)  Rex  v.  KeUleworth,  5  T.  R.  33. 
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stated,  that  while  the  highway  was  stopped,  he  had  declared  that 
he  did  not  care  about  it,  the  court  held  that  he  was  not  entitled  to 
costs  as  the  party  grieved,  although  the  prosecution  was  at  his 
instance  and  expense,  (or)  In  a  recent  case,  where  this  statute 
was  considered  as  a  remedial  law,  (y)  it  was  held  that  several  per- 
sons were  entitled  to  costs  under  it  as  prosecutors  of  an  indict- 
ment, removed  by  certiorari,  for  not  repairing  a  highway;  one,  as 
constable  of  the  manor  within  which  the  highway  lay;  the  others, 
as  parties  grieved ;  they  having  used  the  way  for  many  years  in 
passing  and  repassing  from  their  homes  to  the  next  market  town, 
and  being  obliged,  by  reason  of  the  want  of  repair,  to  take  a  more 
circuitous  route,  (z) 

Section  65  of  the  13  Geo.  3.  c.  78.  enacts,  that  if  the  inhabitants  Payment  of 
of  any  parish,  township,  or  place,  shall  agree  at  a  vestry,  or  other  expenses  of 
public  meeting,  to  prosecute  any  person  by  indictment  for  not  re-  JSwidin*' 
pairing  any  highway  within  such  parish,  township,  or  place,  which  prosecutions 
they  apprehend  such  person  to  be  obliged  by  law  to  repair,  or  for  agreed  upon 
committing  any  nuisance  upon  any  highway,  or  shall  agree  at  such  other  puWic' 
vestry  meeting  to  defend  any  indictment  or  presentment  against  meeting, 
them,  the  surveyor  may  charge  in  his  account  the  reasonable  ex- 
penses thereof,  after  the  same  shall  have  been  agreed  to  by  such 
inhabitants  at  a  vestry  or  public  meeting,  or  allowed  by  a  justice 
within  the  limit  where  such  highway  shall  lie. 


on  or 


SECT.  III. 

Of  Nuisances  to  Public  Rivers, 

In  books  of  the  best  authority  a  river  common  to  all  men  is  Riyen  consi- 
called  a  highway :  (a)   and  if  it  be  considered  as  a  highway,  any  dered  as  high- 
obstructions,  by  which  its  course  and  the  use  of  it  as  a  highway  ^*^' 
by  the  king's  sul^ects  are  impeded,  will  fall  within  the  same  prin- 
ciples as  those  which  relate  to  public  roads,  and  which  have  been 
considered  in  the  preceding  section  of  this  Chapter.    But  it  should 
be  observed  that  a  learned  Judge  appears  to  have  considered  a  river 
as  differing,  in  some  respects,  at  least,  from  a  highway,  where  he 
is  reported  to  have  said,  "  Callis  compares  a  navigable  river  to 
"  an  highway  :   but  no  two  cases  can  be  more  distinct.     In  the 
^^  latter  case,  if  the  way  be  foundrous  and  out  of  repair,  the  public 
^^  have  a  right  to  go  on  the  adjoining  land :   but  ii  a  river  snould 

(x)  Rex  V,  IncledoD,  I  M.  and  S.  ivhere  that  learned  Judge  said,  that 

868.  the  statute  had  always  b^n  construed 

( jr)  By  Lord  Ellenborougb,  C.  J.  as  strictly  as  possible. 

in  conformity  ivith  the  opinion  of  (z)  Rex  v.  Taunton  St.  Mary,  3  M. 

Lord  Kenyon,  C.  J.  in  Rex  v.  Kettle-  aoa  S.  465. 

worth,  5  T.  R.  33.  and  contrary  to  (a)  1  Hawk.  P.  C.  c.  76.  s.  1.  citing 

the  view  taken  of  it  by  Buller,  J.  27  Ass.  23.    Fitz.  279.    2  Com.  Dig. 

in  Bex  v.  Sharpnessi   2  T.  R.  48.  397,    And  see  Antm.  Loft,  556. 

z  2 


vers. 
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'^  happen  to  be  choaked  up  with  mud,  that  would  not  give  the 
'^  public  a  right  to  cut  another  p^sage  through  the  adjoining 
^^  lands/'  (b)  In  the  same  case  the  court  decided,  that  the  public 
are  not  entitled  at  common  law  to  tow  on  the  banks  of  ancient 
navigable  rivers,  (c) 
WhcK  the  It  has  been  before  observed,  that  a  highway  may  be  changed  by 

course  of  a  ri-  the  act  of  God  J  and  upon  the  same  principle  it  has  been  holden, 
uL  Btiifaf^  '  *^^*  ^  *  water,  which  has  been  an  ancient  highway,  by  degrees 
highway.  change  its  course,  and  go  over  different  ground  from  that  whereon 

it  used  to  run,  yet  the  highway  continues  in  the  new  channel,  in 
the  same  manner  as  in  the  old.  (d)  It  has  been  held  that  the  soil 
of  a  navigable  river  prima  facie,  though  not  necessarily,  belongs 
to  the  king ;  and  i%  not  by  presumption  of  law  in  the  owners  of  the 
adjoining  lands,  (e) 
ObitnictioM  It  is  a  common  nuisance  to  divert  part  of  a  public  navigable 
l°Ji"^**^  ""  river,  whereby  the  current  of  it  is  weakened  and  made  unable  to 
carry  vessels  of  the  same  burthen  as  it  could  before.  (/)  And  the 
laying  timber  in  a  public  river  is  as  much  a  nuisance,  where  the 
soil  belongs  to  the  party,  as  if  it  were  not  his,  if  thereby  the 
passage  of  vessels  is  obstructed,  {g)  The  placing  a  floating  dock 
m  a  public  river  has  been  also  held  to  be  a  nuisance,  though 
beneficial  in  repairing  ships :  (A)  and  the  bringing  a  great  ship 
into  Billingsgate  dock,  which,  though  a  common  dock,  was 
common  only  for  small  ships  coming  with  provisions  to  the 
markets  in  LondoHy  appears  to  have  been  considered  as  a 
nuisance,  in  the  same  manner  as  if  a  man  were  so  to  use  a 
common  pack  and  horse  way  with  his  cart,  as  to  plough  it 
up,  and  thereby  render  it  less  convenient  to  riders,  (t)  And  the 
erection  of  weirs  across  rivers  was  reprobated  in  the  earliest 
periods  of  our  law.  ^^  They  were  considered  as  public  nuisances. 
^^  The  words  of  Magna  Charta  are,  that  all  weirs  from  henceforth 
^^  shall  be  utterly  pulled  down  by  Thames  and  M edway,  and 
^^  through  all  England,  &c.  And  this  was  followed  up  bv  subse- 
"  quent  acts  treating  them  as  public  nuisances,  forbidding  the 
^^  erection  of  new  ones,  and  the  enhancing,  straitening,  or  en- 
"  larging,  of  those  which  had  aforetime  existed."  {k)  Upon  the 
principle,  therefore,  which  has  been  before  stated,  (/)  that  the 
public  have  an  interest  in  the  suppression  of  public  nuisances, 
though  of  long  standing,  it  was  held  that  a  right  to  convert  a 
brushwood  into  a  stone  weir  (whereby  fish  woulJ  be  prevented 
from  passing,  except  in  flood  times,)  was  not  evidenced  by  shew- 
ing tnat  forty  years  ago  two-thirds  of  it  had  been  so  converted 

(b)  By  Buller,  J.  in  Ball  v.  Herbert,  '*  sances.     But  it  seems  that  where 

S  T.  R.  S6S.  '*  there  are  cuts  made  in  the  banks 

(e)  Ball  V.  Herbert,  S  T.  R.  25S.  *'  that  are  not  annoyances  to  the  river, 

{d)  I  Hawk.  P.  C.  c.  76.  s.  4.    28  **  the  timber  lying  there  is  no  ndl- 

A«.  93.     1  Roll.  Abr.  390.    4  Yin.  <'  sancc.** 

Ab.  Chimin  (A).  {k)  Anon.  Surry  Ass.  at  Kimgticm^ 

(e)  Rex  V.  Smith,  Dougl.  441.  1785,  cited  in  the  notes  to  1  Hawk. 

(f)  I  Hawk.  P.  C.  c.  73.  s.  II.  P.  C.  c.  75.  s.  11. 

(g)  5  Bac.  Abr.  Nuts.  (A),  where  it  is  ^      (i)  Reg.  v.  Leech,  6  Mod.  145.    5 
also  said,  '*  And  hence  it  seems  to    Bac.  Abr.  Nui$,  (A). 
*'  follow    that   private  'stairs,    from       (A;)  By  Lord  Eilenborough,  C.  J.  ia 
"  those   houses  that  stand   by   the    Weld  v.  Hornby,  7  East.  198»  199. 
"  Zhameff  ipto  it,,  are  common  nui-       {I)  Ante,  305. 
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without  interruption,  (m)  So  in  a  more  recent  case  it  was  holden, 
that  twenty  years'  possession  of  the  water  at  a  given  level  was  not 
conclusive  as  to  the  right.  Abbott,  C.  J.  said,  **  If  it  be  ad- 
'^  mitted  that  this  is  a  public  navigable  river,  and  that  all  his  ma- 
*^  jesty's  subjects  had  a  right  to  navigate  it,  an  obstruction  to  such 
**  navigation  for  a  period  of  twenty  years,  would  not  have  the 
**  eflTect  of  preventing  his  majesty's  subjects  from  using  it  as  - 
*'  such/'  (or)  But  where  there  was  a  grant  of  wreck  from  Henry 
II,  to  the  Abbey  of  Ceme  by  all  their  lands  upon  the  sea  confirmed 
by  inspeximus  by  Henry  VIII.  and  also  a  grant  from  Henry  VIII. 
oi  the  island  of  Brownsea  and  the  shores  thereof,  belonnng  to  the 
late  monastery  of  Cerne,  together  with  wreck,  &c. ;  and  there  was 
also  evidence  that  between  forty  and  fifty  years  ago  the  proprietor 
of  the  island  of'  Brownsea  raised  an  embankment  across  a 
small  bay,  and  had  ever  since  asserted  an  exclusive  right  to  the 
soil  without  opposition ;  it  was  holden,  that  although  the  usage  of 
forty  years'  duration  could  not  of  itself  establish  such  exclusive 
right,  or  destroy  the  rights  of  the  public,  yet  it  was  evidence  from 
which  prior  usage  to  the  same  effect  might  be  presumed,  and 
which,  coupled  with  the  general  words  contained  in  the  grants, 
served  to  establish  such  right.  If,  however,  it  had  appeared,  that* 
the  public  had  a  right  to  fish  over  the  place  in  question,  prior  to 
the  forty  years,  and  that  the  raising  the  hank  was  an  act  of  usurp- 
ation, the  exclusive  right  would  not  have  been  established,  (s) 

By  the  1  Eliz.  c.  VJ.  the  taking  of  fish,  except  with  the  particu-  Cascg  wkich 
lar  tranunels  or  nets  therein  specified,  was  prohibited,  upon  pain  Jot  to^c  ob- 
of  the  forfeiture  of  a  certain  penalty,  of  the  fish  taken,  and  also  stractions. 
of  the  unlawful  engines :  and  upon  this  act  it  was  contended,  that 
a  party  laying  certain  illegal  engines  called  bucks  in  his  own 
fishery  was  guilty  of  a  nuisance ;  but  the  court  held  that  it  could 
not  be  considered  as  a  nuisance  public  or  private,  (n)  And  it  has 
been  ruled  that  where  a  vessel  has  been  sunk  in  a  navigable  river 
by  accident  and  misfortune,  no  indictment  can  be  maintained 
against  the  owner  for  not  removing  it.  (o)  Lord  Kenyon,  C.  J. 
said,  that  the  grievance  had  been  occasioned,  not  by  any  default 
or  wilful  misconduct  of  the  defendant,  but  by  accident  and  misfor- 
tune ;  and  that  it  would  be  adding  to  the  calamity  to  subject  the 
party  to  an  indictment  for  what  hstd  proceeded  from  causes  against 
which  he  could  not  guard,  or  which  he  could  not  prevent :  and 
though  it  was  urged  that  if  the  defendant  was  not  punishable  for 
having  caused  the  nuisance,  yet  it  was  his  duty  to  have  removed 
it,  and  that  he  was  liable  to  be  indicted  for  not  having  done  so, 
the  learned  Judge  said,  that  perhaps  the  expense  of  removing  the 
vessel  might  have  amounted  to  more  than  the  whole  value  of  the 
property ;  and  that  he  was  therefore  of  opinion,  that  the  offence 
charged  was  not  the  subject  of  indictment,  {p) 

It  is  said  to  have  been  adjudged  that  if  a  river  be  stopped,  to  the  Of  the  KaM- 
nuisance  of  the  country,  and  none  appear  bound  by  prescription  to  ||Jy  ^  ^^^^  - 
clear  it,  those  who  have  the  piscary,  and  the  neighbouring  towns,  \  riv^JJ^^  of. 

(«)  Weld  V,  Hornby,  7  East.  195.  (n)  Bulbrooke  v.  Sir  R.  Goodere 

{X)  Vooght  ff.  Winch,  8  B.  &  A.  and  others,  3  Burr.  1768. 

06S.  (o)  Rex  V.  Walts,  2  £sp.  R«  675. 

(«)  Chad  V.  Tilsed,  5  Moore  185.  (p)  Id.  ibid. 
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who  have  a  common  passage  and  easement  therein,  may  be  com- 
pelled to  do  it.  (y)  For  nuisances  in  the  nature  of  obstructions  an 
indictment  will  of  course  lie,  if  the  river  be  such  as  may  be  consi- 
dered a  public  highway. 


SECT.  IV, 


Of  public 
bridffes. 


Of  priyate 
bridges. 


Dedication 
a  bridge  to 
the  public. 
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Of  JViiisances  to  Public  Bridges. 

The  more  ancient  cases  do  not  supply  any  immediate  definition  or 
description  in  terms  of  what  shall  be  considered  "  public  bridges." 
But  a  distinction  between  a  public  and  a  private  bridge  is  taken  in 
one  of  the  books,  (r)  and  made  to  consist  principally  in  its  bein^ 
built  for  the  common  good  of  all  the  subjects,  as  opposed  to  a 
bridge  made  for  private  puoposes  :  and  though  the  words  "  public 
"  bridges'*  do  not  occur  in  the  statute  22  Hen.  8.  c.  6.  (called  the 
statute  of  bridges)  yet  as  that  statute  empowers  the  justices  of  the 
peace  to  inquire  of  "  all  manner  of  annoyances  of  bridges  broken  in 
^^  the  highwaySy*  and  applies  to  bridges  of  that  description,  in  all 
its  subsequent  provisions,  it  may  be  inferred  that  a  bridge  in  a 
highway  is  a  public  bridge  for  all  purposes  of  repair  connected 
with  that  statute.  And,  '*  if  the  meaning  of  the  words  public 
**  bridge  could  properly  be  derived  from  any  other  less  authentic 

source  than  this  statutable  one,  they  might  safely  be  defined  to 

be  such  bridges  as  all  his  Majesty's  subjects  had  used  freely  and 
"  without  interruption,  as  of  right,  for  a  period  of  time  competent 
"  to  protect  themselves,  and  all  who  should  thereafter  use  them, 
'^  from  being  considered  as  wrong  doers  in  respect  of  such  use,  in 
*^  any  mode  of  proceeding,  civil  or  criminal,  in  which  the  legality 
^^  of  such  use  might  be  questioned."  {s) 

But  a  bridge  built  for  the  mere  purpose  of  connecting  a  private 
mill  with  the  public  highway,  or  for  any  other  such  merely  private 
purpose,  would  not  necessarily  become  a  part  of  the  nighway, 
although  the  public  might  occasionally  participate  with  the  private 
proprietor  in  the  use  of  it :  and  it  is  not  every  sort  of  bridge, 
erected  possibly  for  a  temporary  purpose,  during  a  time  of  flood, 
that  may  have  rendered  the  ordinary  fords  impassable,  or  the  ordi- 
nary means  of  passage  impracticable,  which  can  be  considered  as  a 
bridge  in  a  highway,  to  be  repaired,  when  broken  down,  according 
to  the  provisions  of  the  statute  of  bridges.  (/) 

As  there  may  be  a  dedication  of  a  road  to  the  public :  (a)  so  in 
the  case  of  a  bridge,  though  it  be  built  by  a  private  individual,  in 
the  first  instance,  for  his  own  convenience,  yet  it  may  be  dedicated 

(q)  I  Hawk.P.  C.  c.  75.  s.  13.   5Bac.  Rex  v.  the  Inbabitaots  of  Bocks,  19 

Abr.  J\rtds.  (C).     37  Ass.  10.     2  Roll.  East.  204. 

Abr.  137.  (I)  Rex  V.  the  Inhabitants  of  Bucks, 

(r)  2  Inst  701 .  12  East.  203,  204. 

(*)  Bj  Lord  Ellenborough,  C.  J.  in  (ii)  Ante,  309. 
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by  him  to  the  public,  by  his  suiFering  them  to  have  the  use  of  it, 
and  by  their  using  it  accordingly,  (w)  And  though,  where  there 
is  such  a  dedication,  it  must  be  absolute,  (x)  yet  it  may  be  definite 
in  point  of  time ;  so  that  a  bridge  may  be  a  public  bridge,  if  it  be 
used  by  the  public  at  all  such  times  only  as  are  dangerous  to  pass 
through  the  river,  (y)  A  bar  across  a  public  bridge,  kept  locked, 
except  in  times  of  flood,  is  conclusive  evidence  that  the  public  have 
only  a  limited  right  to  use  the  bridge  at  such  times :  and  if  an  in- 
dictment for  not  keeping  it  in  repair  states  that  it  is  used  by  the 
king's  subjects,  "  at  their  free  will  and  pleasure,"  the  variance  is 
fatid.  (z) 

But  a  bridge  built  in  a  public  way,  without  public  utility,  is  in-  A  bridge  may 
dictable  as  a  nuisance :  and  so  it  is  if  built  colourably  in  an  imper-  ^  mdictablc 
feet  or  inconvenient  manner,  with  a  view  to  throw  the  onus  of 
rebuilding  or  repairing  it  immediately  on  the  county,  (a) 

Where  a  bridge  is,  in  the' sense  which  has  been  described,  a  Of  nuisances 
bridge  in  a  highway ^  it  will  of  course  be  as  public  as  the  highway  ^k^^ioMT 
itself  in  which  it  is  situate,  and  of  which,  for  the  purpose  of  pass- 
age, it  must  be  understood  to  form  a  part,  {b)  All  actual  obstruc- 
tions, therefore,  to  such  bridges  will  come  within  the  rules  already 
stated  with  respect  to  nuisances  to  highways  by  obstruction,  (c) 
and  do  not  require  a  repetition  in  this  place.  There  is,  however, 
one  case  not  previously  mentioned,  where  the  defendant  was  in- 
dicted for  not  repairing  a  house  adjoining  to  a  public  bridge,  which 
he  was  bound  to  repair  ratiotie  tenur<By  but  permitted  it  to  be  so 
much  oat  of  repair  that  it  was  ready  to  fall  upon  people  passing' 
over  the  bridge.  It  was  found  by  a  special  verdict  that  the  de- 
fendant was  only  tenant  at  will  of  the  house  :  but  the  court  ad- 
judged that  he  ought  to  repair,  so  that  the  public  should  not  be 
Prejudiced ;  and  though  not  properly  chargeable  to  repair  the 
ouse  ratione  tenurcSj  yet  that  the  averment  should  be  intended  of 
the  possession,  and  not  of  the  service,  {d)  It  may  also  be  men* 
tioned  that  by  the  13  Geo.  3.  c.  78.  s.  63.  if  any  person  collecting 
the  tolls  of  a  public  bridge  shall  keep  any  victualling  house,  ale- 
house, or  other  place  of  public  entertainment,  or  shall  sell,  or  per- 
mit to  be  sold  therein,  any  wine,  beer,  liquors,  &c.  by  retail,  he 
shall,  upon  conviction  before  a  justice  of  the  peace,  forfeit  five 
pounds  for  every  such  offence. 

The  nuisances  which  more  frequently  arise  to  the  public  in  Of  nuisances 
respect  of  bridges  are  in  the  nature  of  non-feasance^  from  the  not'rewaring 
neglect  of  the  parties,  upon  whom  the  burden  is  thrown,  to  keep  thcra. 
them  ill  a  proper  state  of  repair. 

(w)  Hex  V.  the  Inhabitants  of  Gla-  ham,  4  Campb.  189. 

morgan,  2  East.  356.  G I ushurne  bridge  {a)  Rex  v.  the  Inhabitants  of  the 

case,  5  Burr.  «594.    2  Blac.  K.  687.  West  Riding  of  Yorkshire,  2  East.  R.                ^    -' 

Rex  V.  the  Inhabitants  of  the  West  342.     But  see  poW,  43  Geo.  3.  c.  69.  s. 

Riding  of   Yorkshire,   8  East.   348.  5.  as  to  the  liability  of  counties  to  re- 

And  see  pott,  349,  et  seq,  pair  bridges  thereafter  to  be  erected. 

(x)   According  to  the  doctrine  in  (b)  Kex  v.  the  Inhabitants  of  Bucks, 

Roberts  v.  Karr,  I  Campb.  868.  in  the  12  East  808,  803. 

note.     And  sec  ante,  310.  (c)  Jnte,  317,  e<  seq, 

(y)  Rex  r.  the  Inhabitants  of  North-  {d)  Reg.  v.  Watson,  8  Lord  Raym. 

ampton,  8  M.  and  S.  868.  856. 

(z)  Rex  V.  the  Marquis  of  Bucking- 
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all  public 
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shew  that 
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liable. 
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As  parishes  are  bound  to  repair  the  public  ways  Mithin  their 
district;  so  the  inhabitants  of  the  county  at  large  are,  primafacie, 
and  of  common  rights  liable  to  the  repair  of  all  public  bridges 
within  its  limits,  unless  they  can  shew  a  legal  obligation  on  some 
other  persons  or  public  bodies  to  bear  the  burthen  ^  {e)  and  this 
without  any  distinction  as  to  foot,  horse^  or  carriage  bridges.  (/) 
The  statute  of  bridges  shews  that  the  burthen  is  prima  facie  on 
the  county ;  and  it  is  exactly  analogous  to  the  liability  of  the 
parish  to  repair  a  road.  (2)  But  a  hundred  or  parish,  or  other 
known  portion  of  a  county,  may  by  usage  and  custom  be  charge- 
able to  the  repair  of  a  bridge  erected  within  it.  (a)  And  a  corpo- 
ration aggregate,  either  in  respect  of  a  special  tenure  of  certain 
lands,  or  in  respect  of  a  special  prescription,  and  also  any  other 
persons  by  reason  of  such  special  tenure,  may  be  compelled  to  re 
pair  them,  (g)  And  if  a  part  of  a  bridge  lie  within  a  franchise, 
those  of  the  franchise  may  be  charged  wih  the  repairs  for  so 
xnuch :  also  by  a  special  tenure  a  person  may  be  charged  with  the 
repairs  of  one  part  of  a  bridge,  and  the  inhabitants  of  the  county 
be  liable  to  repair  the  rest.  (A)  A  prescription,  that  the  lords  of  the 
manor  ought  to  repair  a  bridge  is  good,  being  laid  ratione  tenunry 
by  reason  of  the  demesnes  of  the  manor,  (i)  And,  as  the  obligation 
is  by  reason  of  the  demesnes  of  the  manor,  if  part  of  the  demesnes 
be  granted  to  an  individual,  he  will  be  obliged  to  contribute  to  the 
repairs :  but  the  indictment  may  be  against  any  of  the  tenants  of 
the  demesnes,  and  it  will  be  no  defence  on  an  indictment  against 
one  of  them  that  another  is  also  liable,  (k)  And  where  an  indi- 
vidual is  liable  to  repair  a  bridge,  his  tenant  for  years,  being  in 
possession,  will  be  under  the  same  obligation,  and  liable  to  ah  in- 
dictment for  the  neglect.  (/)  We  have  seen  that  the  inhabitants 
of  a  district  cannot  be  charged  ratione  tenurcBy  because  unincor- 
porated inhabitants  cannot  quh  inhabitants  hold  lands;  and  that  a 


{e)  9  last.  700,  701.  in  the  comment 
upon  the  statute  of  bridges,  22  Hen.  8. 
G.  5.  The  reparfttion  of  public  bridges 
was  part  of  the  trinodA  necetniaa  to 
'whicD,  by  the  ancient  law,  every  man*8 
estate  was  liable,  namely,  expediiio 
contra  hosiem^  arcium  eorutrucHoy  ei 
pontium  reparatio, 

if)  By  Lord  Ellenboroush,  C.  J.  in 
Rex  V.  the  Inhabitants  of  Salop,  IS 
East.  97.  The  point  was  not  argued, 
aa  it  was  brought  before  the  court  by 
a  special  case,  reserved  upon  the  trial 
•fan  indictment  at  the  sessions,  which 
the  court  considered  as  a  very  great 
irregularity,  and  did  not  pronounce 
any  Judgment. 

(s)  By  Bay  ley,  J.  in  Rex  v.  the  In- 
habitants of*  Oxfordshire,  4  B.  and  C. 
196. 

(a)  Rex  V.  Ecclesfield,  1  B.  and  A. 
S59.  Per  Cur,  . 

(g)  1  Hawk.  P.  C.  c.  77.  s.  8.  1  Bac. 
Abr.  Bridges,  A  body  politic  may  be 
bound  either  ratione  tenurm  nve  pr^B^ 
seripiionit :  but  a  private  person  docs 


not  appear  to  be  liable  upon  a  general 
prescription.  2  Inst.  700.  13  Co.  33. 
1  Salk.  358.  3  Salk.  77,  381.  and  see 
ante^  323. 

(A)  1  Bac.  Abr.  Bridges,  1  Hawk. 
P.  C.  c.  77.  8.  1. 

(t)  Reg.  V,  Sir  John  Bucknall,  % 
Lord  Raym.  804.  In  the  first  instance, 
at  JKtn'  Prius,  (2  Lord  Raym.  792) 
Holt,  C.  J.  ruled  that  the  prescription 
was  good  without  saying  ratione  le- 
nuree^  on  the  ground  that  the  manor 
might  have  been  granted  to  be  held  by 
the  service  of  repairing  the  bridge  be- 
fore the  statute  quia  emptoret  terra- 
rum^  or  that  the  kin^  might  make  such 
a  grant,  he  not  bemg  bound  by  the 
statute:  but  he  afterwards  changed  his 
opinion. 

(k)  rd.ibid,19t.  Reg.  v. the  Duchess 
of  Buccleugh,  1  Salk.  358.  And  see 
an/ff,  325. 

(0  Reg.  V.  Sir  John  Bucknall,  2 
Lord  Raym.  804.  Aud  see  Reg.  r. 
Watson,  2  Lord  Raym.  856.  cute,  843> 
325.    See  also  ante^  8S0. 
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district  cannot  be  charged  by  prescription  alone^  without  a  consi- 
deration^ to  repair  what  is  not  within  such  district,  (a)  As  the  LiabUity  not 
burthen  resting  upon  a  county  to  repair  the  public  bridges  is  ex-  remote**  by 
actly  analogous  to  the  liability  of  a  parish  to  repair  a  road,  it  is  pariiameDt. 
not  removed  by  an  act  of  Parliament  directing  trustees  to  lay  out 
the  tolls  thereby  granted  in  repairing  roads,  and  empowering  them 
to  make  and  repair  bridges.  To  an  indictment  against  a  county 
for  not  repairing  a  bridge  in  a  public  highway,  there  was  a  plea 
that,  by  a  certain  act  of  Parliament  for  amending  this  road,  certain 
trustees  were  directed  to  lay  out  the  tolls  thereby  granted  in  re- 
pairing the  roads,  and  were  empowered  to  make  and  repair  bridges ; 
that  the  bridge  in  question  was  erected  by  the  trustees  under  and 
1)y  virtue  of  tibat  act ;  that  the  trustees  had  been  liable  to  repairs, 
and  had  repaired  the  bridge  from  the  time  it  was  so  erected ;  and 
that  they  were  still  liable  to  keep  it  in  repair.  The  replication 
traversed  that  they  were  so  liable.  And  the  court  held  that  the 
bridge  having  been  erected  for  public  purposes,  in  a  public  high- 
way, the  common  law  liability  to  repair  attached  upon  the  in- 
habitants of  the  county  as  soon  as  it  was  built;  and  that  the 
plea  was  clearly  insufficient  to  exonerate  them,  as  it  did  not 
aver  that  the  trustees  had  funds  adequate  to  the  repair  of  the 
bridge,  {b) 

In  a  late  case  a  question  was  made^  as  to  the  evidence  on  which 
a  jury  might  find  that  the  defendants  were  an  immemorial  corpo- 
ration, and  liable,  in  their  corporate  character,  to  the  repair  of  a 
bridge. 

The  evidence  was  of  a  charter  of  Edward  VI.  granted  upon  the  Stratford  upon 
recited  prayer  of  the  inhabitants  of  the  borough  of  Stratford  upon  ^^^'^  *^**:* 
Avony  "  that  the  king  would  esteem  them,  the  inhabitants,  worthy  corporation 
'^  to  be  made,  reduced,  and  erected,  into  a  body  corporate  and  po-  liable  in  their 

litic;"  and  thereupon  proceeding  to  ^'^on^  (without  any  word  *^°l|?J^®jJ^*' 

oi  confirmation)  unto  the  inhabitants  of  the  borough,  that  the  ^pairofa 
'*  same  borough  should  be  a  free  borough  for  ever  thereafter ;"  bridge, 
and  then  proceeding  to  incorporate  them  by  the  name  of  the  bailiffs 
and  burgesses,  &c.  And  this,  it  viras  considered,  would,  without 
more,  imply  a  new  incorporation.  But  the  same  charter  recited 
that  it  was  an  ancient  borough,  in  which  a  guild  was  theretofore 
founded,  and  endowed  with  lands,  out  of  the  rents,  revenues,  and 
profits  of  which  a  school  and  an  alms-house  were  maintained,  and 
<i  bridge  was  from  time  to  time  kept  up  and  repaired;  which  guild 
was  then  dissolved,  and  its  lands  lately  come  into  the  king's 
hands ;  and  furtlier  recited  that  the  inhabitants  of  the  borough, 
from  time  immemorial,  had  ^v^oyQ^  franchises,  liberties,  bte  cus- 
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{a)  Rex  V.  Machynlletli,  ajUe^  325. 

{b)  Rex  V.  the  Inhabitants  of  Ox- 
fordshire, 4  B.  and  C.  194.  And  it 
seenis  that  even  if  tlie  fact  of  adequate 
funds  in  the  bands  of  the  trustees  had 
been  averred  and  proved,  the  county 
would  still  have  been  primarily  liable, 
tfbd  roust  have  taken  their  remedy 
against  the  trustees.  Bay  ley,  J.  said, 
*Mt  was  necessary  to  allege  in  the 
**  plea,  and  prove  at  the  trial,  that  the 


'*  trustees  had  funds  adequate  to  the 
*'  repair  of  this  bridg^e.  £ven  then,  I 
'*  think,  a  valid  defence  would  not 
**have  been  made  out;  for  the  public 
^  have  a  right  to  call  upon  the  inha- 
**  bitants  of  the  county  to  repair,  and 
*^  they  may  look  to  the  trustees  under 
^*  the  act"  Id.  197.  And  see  the  opi- 
nions of  Holroyd,J.and  Littiedale,  J. 
And  see  Rex  V.  Nethertong,  and  other 
cases,  auto,  321. 
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toiDB,  jiirisdictfo?iSy  privileges^  exemptions,  and  immunities,  by 
reason  and  pretence  of  the  guild,  and  of  charters,  grants,  and  con- 
firmations to  the  guild,  and  othertvise,  which  the  inhabitants  could 
not  then  hold  and  enjoy  by  the  dissolution  of  the  guild,  and  for 
other  causes,  by  means  whereof  it  was  likely  that  tlie  borough  and 
its  government  would  fall  into  a  worse  state  without  speedy  re- 
medy; and  that  thereupon  the  inhabitants  of  the  borough  had 
prayed  the  king's  favour  (for  bettering  the  borough  and  government 
tliereofy  and  for  supporting  the  great  charges  which  from  time  to 
time  they  were  bound  to  sustain,)  to  be  deemed  worthy  to  be  made, 
&c.  a  body  corporate,  &c.  And  thereupon  the  king,  after  granting 
to  the  inhabitants  of  the  borough  to  be  a  corporation  (as  before 
stated),  granted  them  the  same  bounds  and  limits  as  the  borough 
and  the  jurisdiction  thereof  from  time  immemorial  had  extended 
to.  And  then  ^^  willing  that  the  alms-house  and  school  should  be 
kept  up  and  maintained  as  theretofore,  (without  naming  the 
bridge)  and  that  the  grpat  charges  to  the  borough  and  its  inha- 
"  bitanfs  from  time  to  time  incident  might  be  thereafter  the  better 
"  sustained  and  supported^"  granted  to  the  corporation  the  lands  of 
the  late  guild.  There  was  also  evidence  by  parol  testimony,  as  far 
back  as  living  memory  went,  that  the  corporation  had  always  re- 
paired  the  bridge.  And  the  court  held  that,  taking  the  whole  of 
the  charter  and  the  parol  testimony  together,  the  preponderance  of 
the  evidence  was,  first,  that  this  was  a  corporation  by  prescriptiofi, 
though  words  of  creation  only  were  used  in  the  incorporating  part 
of  the  charter  of  Edw.  6.;  and,  secondly,  that  the  burden  of  re- 
pairing the  bridge  was  upon  such  prescriptive  corporation,  during* 
the  existence  of  the  guild,  before  that  charter ;  though  the  guild 
out  of  their  revenues  had,  in  fact,  repaired  the  bridge,  but  only  in 
ease  of  the  corporation,  and  not  ratione  tenure ;  and  that  the 
corporation  were  still  bound  by  prescription^  and  not  merely  by 
tenure.  A  verdict,  therefore,  against  them  upon  an  indictment 
for  the  non-repair  of  the  bridge,  charging  them  as  immemorially 
bound  to  the  repair  of  it,  was  held  to  be  sustainable,  {m) 
22  Hen.  8.  The  Statute  22  Hen.  8.  c.  5.  called  the  statute  of  bridges,  and 

c.  25.  enacts  made  in  affirmance  of  the  common  law,  enacts,  that  the  justices  of 
pairing  of  *"  ^^  peace  in  every  shire,  franchise,  or  borough,  or  four  of  them, 
bridges.  whereof  one  to  be  of  the  quorum,  may  inquire  and  determine,  in 

their  general  sessions,  of  annoyances  of  bridges  broken  in  the 
highways;  and  make  such  process  and  pains  on  every  presentment 
against  the  persons  charged,  &c.  as  the  King's  Bench  is  used  to  do, 
or  as  it  shall  seem  by  their  discretions  to  be  necessary  and  conve- 
nient, (n)  It  then  enacts,  that  where  it  cannot  be  known  what 
hundred,  city,  town,  &c.  ought  to  make  such  bridges  decayed,  they 
shall,  if  without  city  or  town  corporate,  be  made  by  the  inhabitants 
of  the  shire  or  riding ;  and  if  within  any  city  or  town  corporate, 
then  by  the  inhabitants  of  such  city  or  town  corporate;  and 
that  if  part  shall  be  in  one  shire,  &c.  and  part  in  another,  the 
inhabitants  of  each  shall  repair  and  make  such  part  as  lies  within 
their  respective  limits,  (o)  The  statute  then  proceeds  (after  making 

(w)  Rex  V.  the  Mayor,  &c.  of  Strat-        (n)  S.  1. 
ford  upon  Avon,  14  East.  348.  (o)  S.  2,  5. 
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provisions  for  tlie  taxing  of  the  persons  liable  to  contribute  to  the  And  as  to  the 
repairs  and  for  the  appointment  of  collectors,  &c.)  by  enacting  that  sooTf^^^of  the 
such  parts  of  highways  as  lie  next  adjoining  to  the  ends  of  bridges,  hi^bways  next 
by  the  space  of  three  hundred  feet,  shall  be  amended  as  often  as  adjoining  to 
need  shall  require  5  and  that  the  justices,  or  four  of  them,  whereof  ^^^  badges. 
one  to  be  of  the  quorum,  within  their  several  limits,  may  enquire 
and  determine,  in  their  general  sessions,  all  aimoyances  therein, 
and  do  in  every  thing  concerning  the  same  in  as  ample  a  manner 
as  they  may  do  for  making  and  repairing  bridges,  by  virtue  of  the 
act.  {p)     It  has  been  holden  in  the  construction  of  this  statute 
that  no  private  bridges  are  within  its  purview,  but  only  such  as 
are  common  in  the  highways  where  all  the  king's  liege  people 
have  or  may  have  passage,  (y)     Unless  the  justices  of  a  town,  &c. 
be  four  in  number,  and  one  of  the  quorum,  they  have  no  jurisdic- 
tion under  this  statute.    But  the  justices  of  the  county  in  which 
such  town   (not  being  a  county  of   itself,  and  ^not  having  the 
number  of  justices,)  shall  lie,  may  determine  as  to  the  annoy- 
ances of  bridges  within  the  town,  &c.  if  it  be  known  for  a  cer  - 
tainty  what  persons  are  bound  to  repair  them  :   but  if  it  be  not 
known,  it  seems  that  such  annoyances  are  left  to  the  remedy  at 
common  law.  (r) 

It  appears  also  to  have  been  holden,  that  where  the  king  enlarges  Where  the 
the  boundaries  of  a  city,  by  annexing  part  of  the  county  to  the  cpanty  of  a 
county  of  the  city,  the  enlarged  part  is  to  be  considered  as  parcel  cdfirnTay  be" 
of  the  old  county  of  the  city,  so  as  to  charge  its  inhabitants  with  liable  to  repair 
the  repairs  of  bridges  which  were  situate,  at  the  time  when  the  *.*'"?s®>'' *^®  ' 
statute  22  Hen.  8.  c.  5.  was  made,  within  the  county  at  large.  gJJ 
The  point  was  put  upon  the  ground  that  the  statute  lays  no  ab- 
solute charge  till  a  bridge  is  in  decay ;  so  that  though,  when  the 
statute  was   made,    the    bridges   in   question    were   within  the 
county  of  Norfolk,  yet,  as  they  were  not  then  in  decay,  the  sta- 
tute had  no  operation  upon  them  before  they  were  annexed  to  the 
city  of  Norwich,  {s) 

But  though  the  inhabitants  of  a  county,  by  common  right,  and  No  persona 
other  persons,  by  the  obligations  which  have  been  mentioned,  are  p*ii^°tto°bii'ild 
bound  to  repair  existing  bridges,  no  person  can  be  compelled  to  new  bridges. 
build,  or  contribute  to  the  building,  any  new  bridge^  without  an 
act  of  parliament ;  nor  can  the  inhabitants  of  a  county,  by  their 
own  authority,  change  a  bridge  or  highway  from  one  place  to 
another.  (/)     feefore  the  statute  14  Geo.  2.  c.  33.  the  justices  at 
the  sessions  had  no  authority  to  change  the  situation  of  bridges  : 
but  by  that  statute  they  were  empowered,  at  their  quarter  sessions, 
to  purchase  any  piece  of  land  adjoining  or  near  to  any  county 
bridge,  within  the  limits  of  their  respective  commissions,  for  the 
more  commodious  enlarging  or  convenient  re-building  the  same  ; 

(p)  S.  9.  2  Lord  Ray  ID.  1249. 

\q)  I  Hawk.  P.  C.  c.  77.  8.  19.  and  (t)  2  Inst.   700,  701.     By  Magna 

see  anle^  S42.  Charta  it  is  enacted  that  ntMa  villa  nee 

(r)  1  Hawk.  P.  C.  c,  77.  8.  20.     2  liber  homo  diitringatur  facere  pontes^ 

Inst.  702.  ovi  ripariaSf  nisi  qui  ab  antiquo  et  de 

(»)  Rex  V.  the  Inhabitants  of  Nor-  jure  faeereconsueverunt  tempore  Hen- 

wich,  1  Str.  177.  And  see  also  Rex  t).  rid  regis avinottri.  And  sse  2  Inst.  29. 
the  Inhabitants  of  St.  Peter  in  York, 
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By  the  43  Geo. 
3.  c.  59.  8.  2. 

power  is  gtveD 
to  jnstices  at 
the  quarter  . 
seuions  to  or* 
der  bridges  to 
be  widened, 
&c.  or  rebuilt 
either  in  the 
old  situation, 
or  in  one  more 
convenient. 
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Pulling  down 
an  old  bridge 
before  the  new 
one  was  pass- 
able. 
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but  the  land  was  not  to  exceed  an  acre  for  any  such  bridge*  (ti)  It 
was  considered  by  a  very  learned  judge^  that  this  statute  impliedly 
enabled  the  magistrates  to  alter  the  position  of  bridges  to  suit  the 
convenience  of  the  public  :  (t;)  but  a  more  recent  statute  expressly 
gives  them  that  power  where  bridges  are  so  much  in  decay  as  to 
require  to  be  taken  down.  The  43  Geo.  3.  c.  59.  s.  2.  enacts^  ^^  that 
'^  where  any  bridge  or  bridges^  or  roads  at  the  ends  thereof^  re- 
paired at  the  expense  of  any  county,  shall  be  narrow  and  incom- 
modious, it  shsdl  and  may  be  lawful  to  and  for  the  justices,  at. 
any  of  their  general  quarter  sessions,  to  order  and  direct  such 
bridge  or  bridges  and  roads  to  be  widened,  improved,  and  made 
commodious  for  the  public;  and  that  where  any  bridge  or 
bridges,  repaired  at  the  expense  of  any  county,  shall  be  so 
much  in  decay  as  to  render  the  taking  the  same  wholly  down 
necessary  or  expedient,  it  shall  and  may  be  lawful  to  and  for 
the  said,  justices,  at  any  of  their  said  general  quarter  sessions^ 
to  order  and  direct  the  same  to  be  rebuUt,  either  on  the  old  site 
or  situation,  or  in  any  new  one  more  convenient  to  the  public, 
contiguous  to  or  within  two  hundred  yards  of  the  former  one,  as 
to  such  justices  shall  seem  meet."  And  the  statute  also  provides 
for  the  purchasing  of  land  necessary  for  such  purposes,  not  ex- 
ceeding an  acre  at  any  one  bridge ;  and  for  assessing  a  compens- 
ation for  such  land,  by  means  of  a  jury,  where  the  surveyor  cannot 
agree  for  the  price  with  the  owner,  in  the  same  manner  as  is  done 
by  the  13  Geo.  3.  c.  78-  in  relation  to  highways,  {w)  By  a  sub- 
sequent statute,  54  Geo.  3.  c.  90.  s.  1.  these  provisions,  relating  to 
the  purchase  of  land,  are  extended  to  such  buildings  and  other 
erections  as  may  be  necessary  to  be  purchased  for  the  purposes  of 
the  act  of  the  48  Geo.  3. ;  and  the  provisions  of  the  43  Geo.  3. 
(except  such  as  relate  to  bridges  thereafter  to  be  re-erected)  (x) 
are  extended  as  well  to  bridges,  and  the  roads  at  the  ends  thereof, 
repaired  by  the  inhabitants  of  himdreds,  and  other  general  divisions 
in  the  nature  of  hundreds,  as  to  bridges  and  the  roads  at  the  ends 
thereof,  repaired  by  the  inhabitants  of  counties. 

In  a  case  where  the  justices  of  the  coimty  of  Dorset,  proceeding 
under  this  statute,  had  contracted  for  the  building  of  a  new  bridge 
in  a  different  site,  in  lieu  of  the  old  one,  which  was  ruinous  ;  and 
had  directed  the  old  bridge  to  be  taken  down  before  the  new  one 
was  passable,  for  the  benefit  of  the  old  materials,  which  were  to 
be  used  by  the  contractor  in  finishing  the  new  bridge ;  the  court 
refused  a  writ  of  prohibition  to  them,  to  res£rain  them  from  pulling 
down  the  old  bridge  before  the  new  one  was  passable  :  and  this, 
though  there  were  strong  affidavits  of  the  inconvenience  and  lo6» 
which  would  be  sustained  by  the  people  in  the  neighbourhood,  by 
being  obliged  to  use  a  circuitous  way  in  the  interval.  And  they 
referred  the  complainants  to  the  ordinary  remedy  by  indictment,  £f 


(u)  14  Geo.  3.  c.  SS.  s.  1.    It  also  tices  of  Glamorganshire,  5  T.  R.28S. 
provides  for  the  payroeat  of  the  laud         (w)  Jnie^  Sll.     This  act  of  the 

out  of  the  county  rates;  and  its  con-  43  Geo.  S.  is  not  to  extend  to  bridges 

veyance  to  such  persoos  as  the  justices  repaired    by  reasoa  of  tenure,  £c. 

shall  appoint,  in  trust  for  the  purposes  S.  7. 
of  the  bridge.  (x)  iVjrf,  351. 

(V)  By  Buller,  J.  in  Rex  v.  the  Jus- 
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the  pulling  down  the  old  bridge,  under  these  oircumstances,  were 
a  nuisance  ;  and  did  not  think  there  was  any  occasion  to  interfere^ 
by  applying  a  prompt  remedy  of  a  novel  kind  in  modern  prac- 
tice, (y)       ^ 

The  question^  whether  the  inhabitants  of  a  county,  from  their  Counties  liable 
common  law  liability  to  the  repair  of  public  bridges,  are  liable  to  J^y**® '^J^^n*^' 
repair  a  bridge  not  originally  built  by  them,  appears  to  have  been  by  pmatrpe»^ 
formerly  a  subject  of  much  discussion.  But,  after  able  argument  sons. 
and  great  consideration,  the  principle  was  established  ^^  that  if  a 
*^  man  build  a  bridge,  and  it  become  useful  to  the  county  in  gene- 
"  ral,  the  county  shall  repair  it."  {z)  Upon  this  principle,  where 
the  inhabitants  of  a  township  took  down  an  ancient  foot-bridge, 
which  they  were  bound  to  repair,  and  built  another,  for  horses  and 
carriages,  in  a  different  and  more  commodious  part  of  the  river, 
which  became  afterwards  of  general  public  utility^  it  was  held  that 
this  bridge  should  be  repaired  by  the  county,  and  not  by  the  town- 
ship, (a)  And  the  same  principle  of  the  public  being  obliged  to 
support  a  bridge  of  public  utility  has  been  acted  upon  in  many 
subsequent  cases.  Thus  the  county  was  held  liable  to  repair  a 
bridge  erected  in  the  king's  highway,  which,  about  forty  years 
before,  had  been  erected  by  an  individual,  for  his  private  benefit 
•and  utility,  and  for  making  a  commodious  way  to  nis  tin-works^ 
upon  proof  that  the  public  had  constantly  used  the  bridge  from  the 
time  of  its  being  built,  {b)  And  in  a  case  where  an  old  foot- 
bridge had  been  enlarged,  in  the  first  instance  to  a  horse -bridge, 
and  afterwards  to  a  carriage-bridge,  by  a  township,  at  their  ex- 
pense, it  was  recognized  as  the  general  law  that  where  a  township, 
or  any  private  individuals,  build  a  new  bridge,  and  dedicate  it  to 
the  public  benefit,  and  it  is  used  by  the  public,  the  onus  of  repair- 
ing it  falls  upon  the  county  at  large,  (c)  In  a  case  also  where  the 
doctrine  was  fully  investigated  and  considered,  it  was  held  that 
the  county  or  riding  was  liable  to  the  repair  of  a  bridge  built  by 
trustees  under  a  turnpike  act,  there  being  no  special  provision  for 
exonerating  them  from  the  common  law  liability,  or  transferring 
it  to  others,  {d) 

In  a  case  where  it  appeared  that  queen  Anne,  in  the  year  1708, 
for  her  greater  convenience  in  passing  to  and  from  JVindsor  castle, 
built  a  bridge  over  the  Thames^  at  Daicket^  in  the  common  high- 
way leading  from  London  to  Windsor^  in  lieu  of  an  ancient  ferry, 
with  a  toll^  which  belonged  to  the  crown ;  and  she  and  her  suc- 
cessors maintained  and  repaired  the  bridge  till  1796,  when,  being 
in  part  broken  down,  the  whole  was  removed,  and  the  materials 
converted  to  the  use  of  the  king,  by  whom  the  ferry  was  re-esta- 
blished as  before ;  it  was  held  that  the  bridge  was  a  public  one, 
repairable  by  the  inhabitants  of  the  county,  (e)     And  in  a  more  re- 

iy)  Rex  V,  the  Justices  of  Dorset,  shire,  S  East  S5S.  note  (a). 

15  East.  594.  {d)  Id,  Vnd.  %  East.  S48.  and  the  cir- 

(%)  Glnsbarne  Bridge  case,  5  Burr,  cumstance  of  the  trustees  beinj^  en- 

S594.    2Blac.  R.  685.  abled  to  raise  toils  for  the  support  of 

(a)  Id,  ibid.  ^e  roads  was  not  considered  as  taking 

(b)  Rex  V.  the  inhabitanU  of  61a-  the  case  out  of  the  general  principle, 
morgan*  2  East.  356.  note  (a).  1  Bac.  (e)  Rex  v.  the  Inhabitants  of  Bocks, 
Abr.  Bridge:  12  East.  192. 

(c)  Rex  V.  the  West  Riding  of  York- 


S50  Of  Nuisances  to  Public  Bridges,      [book  ii. 

cent  case,  where  the  facts  were,  that  a  person  about  forty-five  years 
before  had  erected  a  mill,  and  dam  thereto,  for  his  own  profit,  by 
which  means  he  deepened  the  water  of  a  ford  through  which  there 
was  a  public  highway,  but  the  passage  through  which  was,  before 
the  deepening,  very  inconvenient  at  times  to  the  public,  and  the 
miller  had  afterwards  built  a  bridge  over  it,  which  the  public  had 
ever  since  used ;  it  was  decided  that  the  county,  and  not  the 
miller,  were  chargeable  with  the  reparation.  (/)  In  this  last  case 
the  court  was  much  pressed  by  an  ancient  authority  to  this  efiect : 
^'  If  a  man  erect  a  mill  for  his  own  profit,  and  make  a  new  cut  for 
*'  the  water  to  come  to  it,  and  make  a  new  bridge  over  it,  and  the 
"  subjects  use  to  go  over  this  as  over  a  common  bridge ;  this 
*^  bridge  ought  to  be  repaired  by  him  who  has  the  mill,  and  not 
"  by  the  county,  because  he  erected  it  for  his  own  benefit."  (g) 
And  as  that  authority  seemed  to  constitute  an  anomaly  in  the  law, 
and  to  be  at  variance  with  all  the  cases,  the  court  directed  a  dili- 
gent search  to  be  made  for  the  record  of  the  case ;  and  it  was  at 
length  found  in  the  chapter-house  at  fFestminster.  From  this  it 
appeared  that  the  real  question  was  on  an  obligation  to  repair  by 
reason  of  the  tenure  of  certain  lands ;  and  that  no  such  question 
as  was  supposed,  namely,  of  a  legal  obligation  resulting  from  the 
building  of  the  bridge  by  the  mill  owner  for  his  benefit,  was  ever 
directly  or  indirectly  decided,  or  could  properly  have  been  argued.  (A) 
Relieved,  therefore,  from  this  case,  the  court  considered  the  au- 
thorities from  first  to  last  as  uniform  ;  and  as  establishing  the  doc- 
'  trine  that  if  a  private  person  build  a  private  bridge,  which  after- 
wards becomes  of  public  convenience,  the  county  is  bound  to  re- 
pair it.  (t*) 

In  these  cases  there  is  always  that  which  is  to  be  considered  as 

an  acquiescence  by  the  county.    The  county  is  not  liable,  except 

for  bridges  made  in  highways  ;  and  as  the  making  of  the  bridge, 

and  thereby  obstructing  the  road  while  the  bridge  is  making,  may 

be  treated  as  a  nuisance,  and  the  county  may,  if  it  think  fit,  stop 

its  progress  by  indictment,  the  forbearing  to  prosecute  in  that  way 

is  an  acquiescence  by  the  county  in  the  building  of  the  bridge.  (A) 

A  bridge  bnilt        But  though  a  bridge  built  by  an  individual  may  thus  become 

without  public   public,  yet  it  will  not  become  so  from  the  mere  circumstance  of 

utility,  ot^fy-    j|.g  bei^g  built  in  a  public  way :    and  it  appears  to  have  been  con- 

cba^e  Uie        sidered  that  a  bridge  built  in  a  public  way,  without  public  utility, 

county,  may     or  built  colourably  in  an  imperfect  or  inconvenient  manner,  with  a 


be  a  nuisance. 


if)  Rex  V.  the  inhabitants  of  Kent,  ants  of  WUU^  1  Salk.  359.    With  re- 

S  M.  and  S.  5 IS.  spect  to  the  property  in  the  materiaJs 

(ir)  1  Roll.    Abr.    368.    citing   the  of  a  bridge,  when  built  and  dedicated 

8  £dw.  2.  as  adjudged  in  B.  R.  for  Bow  to  the  public,  it  appears  to  have  been 

bridge  and  C%iiiiffe/ bridge,  against  the  decidea  that  it  stiil  continues  in  the 

prior  o^ Stratford.  individual,  subject  to  the  right  of  pas&> 

(h)  See  a  copy  of  the  record  in  this  age  by  the  public,  so  that,  when  se- 
case  of  the  Stratfordht\6ge^  in  2  IVI.and  vered  and  taken  away  by  a  wrong  doer, 
S.  520.  e/«tfgfi.  It  contains  matter  of  he  may  maintain  trespass  for  the  as- 
great  curiosity,  portalion.     Harrison  v,  Parker  and 

(t)  Rex  V,  toe  Inhabitants  of  Kent,  another,  6  East.  151. 

2  M.  and  S.  520.     This  doctrine  ap-  (Ar)  By  Barley,  J.  in  Rex  «.  the  In- 

pears  to  have  been  laid  down  fong  habitants  or  St.  Benedict,  4B.  &  A. 

ago  in  a  case  cited  by  ^orlhey,  at-  450.    Ante^  821. 
torney  general,  in  Bex  v,  the  Inhabit- 
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view  to  throw  the  burthen  of  rebuilding  or  repairing  it  immediately 
on  the  county,  may  be  indicted  as  a  nuisance. (7)    A  protection  is  And  by  43  G. 
also  given  to  counties  by  the  43  Geo.  3.  c.  59.  from  the  burthen  3.  c  59.  coun- 
of  repairing  certain  bridges,  erected  after  the  passing  of  that  sta-  b^"charg«d'  ^ 
tute.     The  fifth  section,  for  the  more  clearly  ascertaining  the  de-  with  the  re- 
scription  of  bridges,  theraafter  {k)  to  be  erected,  which  inhabitants  f^-u°  a^'*^^*^' 
of  counties  shall  be  liable  to  repair  and  maintain,  enacts,  "  that  no  pawing  of  that 
*'  bridge  hereafter  to  be  erected  or  built  in  any  county,  by  or  at  the  statute,  unless 
**  expense  of  any  individual  or  private  person  or  persons,  body  politic  ^'^^H.'?  *  ^^^ 

^,       *  ^''iiiij  J        Ai^u  ^i_'j  stantial  man- 

*^  or  corporate,  shall  be  deemed  or  taken  to  be  a  county  bridge,  or  a  ner,  to  the  sa- 
*^  bridge  which  the  inhabitants  of  any  county  shall  be  compellable  tisfaction  of 
**  or  liable  to  maintain  or  repair,  unless  such  bridge  shall  be  erected  ^^  couJ^ty 
"  in  a  substantial  and  commodious  manner,  under  the  direction  or 
to  the  satisfaction  of  the  county  surveyor,  or  person  appointed 
by  the  justices  of  the  peace  at  their  general  quarter  sessions  as- 
sembled, or  by  the  justices  of  the  peace  of  the  county  of  Lan- 
caster^ at  their  annual  general  sessions ;  and  which  surveyor,  or 
person  so  appointed,  is  hereby  required  to  superintend  and  in- 
spect the  erection  of  such  bridge,  when  thereunto  requested  bj*- 
the  party  or  parties  desirous  of  erecting  the  same ;  and  in  case 
the  said  party  or  parties,  shall  be  dissatisfied,  the  matter  shall 
be  determined  by  the  said  justices  respectively  at  their  next  ge- 
neral quarter  sessions,  or  at  their  annual  general  sessions  in  the 
county  of  Lancaster."  (1)  It  has  been  observed,  upon  this  sta- 
tute, that  as  it  was  passed  to  limit  the  liability  of  the  county  to 
those  cases  only  where  the  new  bridge  is  substantially  built,  it 
shews  sufficiently,  that  by  the  common  law  they  would  otherwise 
be  liable  to  the  repair  of  all  new  bridges  which  might  be  erected 
within  their  district,  {m) 

It  may  be  useful  shortly  to  notice  a  few  cases  in  which  counties  Cases  where 
have  been  holden  not  to  be  liable  to  repair  certain  bridges  built  by  be^n^i^^ii**^® 
companies  or  trustees  under  particular  acts  of  parliament.  not  to  be  lia- 

Where  the  Medway  Navigation  Company,  being  empowered  We  to  repair 
under  a  local  act  to  make  the  river  navigable,  and  to  take  tolls,  J^^orn  ^allJes 
and  "  to  amend  or  alter  such  bridges  or  highways  as  might  hinder  or  trustees  ua- 
^^  the  passage  or  navigation,  leaving  them  or  others  as  convenient  ^^^  particular 
*'  in  their  rooniy'  had,  forty  years  before,  destroyed  a  ford  across  ^!^^J^^  purha- 
the  river  in  the  common  highway,  by  deepening  its  bed,  and  built 
a  bridge  over  the  same  place ;  it  was  held  that  they  were  bound  to 
keep  such  bridge  in  repair,  as  under  a  continuing  condition  to  pre- 
serve the  new  passage  in  lieu  of  the  old  one,  which  they  destroyed 
for  their  own  benefit.  (71) 

A  case  not  distinguishable  in  principle  from  the  foregoing  was 
decided  shortly  afterwards.  A  Canal  Company,  authorized  by  an 
act  of  parliament  to  make  the  river  Bain  navigable,  and  to  make 

(j)  Hex  V,  the  Inhabitants  of  the  porate,  is,  are,  or  shall  be  liable  to 

West  Riding  of  Yorkshire,  8   Bast.  '  maintain  or  repair  by  reason  of  tenure 

348.    JrUe^  343.  or  by  prescription,  or  to  alter  or  aflfect 

{k)  The  date  of  the  act  is  June  84,  the  right  to  repair  such  bridges  or 

1803.  roads. 

(/)  Section  7.  provides,  that  nothing  .   (m)  By  Abbott,  C.  J.  in  Rex  v.  Ne- 

in  the  act  contained  shall  extend  to  ihertong,  8  B.  &  A.  183. 

any  bridges  or  roads  which  any  per-  (n)  Rex  v,  the  Inhabitants  of  Kent, 

son  or  persons,  bodies  politic  or  cor-  13  East.  820. 
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and  enl&rge  certain  navigable  cuts,  and  build  bridges  and  other 
works  connected  with  the  navigation,  made  a  navigable  cut,  and 
deepened  a  ford  which  crossed  the  highway,  for  their  own  benefit^ 
and  thereby  rendered  a  bridge  necessary  for  the  passage  of  the 
public,  which  was  accordingly  built  at  the  expense  of  the  com- 
pany in  the  first  instance :  and  it  was  held  that  the  company  (who 
were  found  to  have  profitable  funds  for  the  purpose)  were  bound 
to  maintain  it.  (n) 

The  49  Geo.  3.  c.  84.  appoints  trustees  for  taking  down  the  old 
and  building  a  new  bridge  over  the.  river  Tone,  and  empowers 
them  to  take  tolls  3  and  enacts,  that  it  shall  be  lawful  for  them^ 
out  of  the  monies  received,  to  build  a  new  bridge,  &c.  and 
vests  the  property  in  the  old  and  new  bridge,  during  the  con- 
tinuance of  the  act,  in  the  trustees ;  and  further  enacts,  that  as 
soon  as  the  purposes  of  the  act  shall  be  executed,  then  and  from 
thenceforth  the  tolls  shall  cease,  and  the  bridge,  &c.  shall  be  re- 
paited  bv  such  persons  as  are  by  law  liable  to  repair  the  old 
bridge.  Upon  this  statute  it  was  decided  that,  during  the  time  the 
trustees  were  engaged  in  executing  the  powers  of  the  act,  and  be- 
fore they  had  completed  them,  the  county  was  not  liable  to  repair 
the  bridge,  (o) 

The  commissioners  appointed  by  the  statute  22  Car.  2.  to  make 
the  river  JVaveney  navigable,  were  authorized  to  cut  through  any 
land  they  thought  fit,  and  make  channels,  lliey  cut  through  a  high- 
way ;  and  that  cut  made  a  bridge  over  it  necessary  for  the  public, 
though  such  bridge  was  of  no  use  to  the  navigation.    A  bridge 
was  accordingly  made,  but  by  whom  did  not  appear;   and  the 
bridge  being  out  of  repair,  an  indictment  was  preferred  against  the 
proprietor  of  the  navigation  (who  received  tolls  upon  the  naviga- 
tion) for  not  repairing  it.    Upon  a  case  reserved  he  contended  that 
he  was  not  liable  :  but  the  court  held  clearly  that  he  was ;  for  by 
the  act  of  his  predecessors  the  bridge  was  made :  they  cut,  not  for 
public  purposes,  but  for  private  benefit;  and  the  county  could  not 
be  called  upon,  for  it  could  be  no  advantage  to  them  to  have  a 
bridge  in  lieu  of  solid  ground,  (a) 
Of  theUabUity      It  has  been  seen,  (p)  that  by  the  statute  22  Hen.  8.  c.  5.  it  is 
30ol^tVf  the  ^'^^ted^  that  such  parts  of  highways  as  lie  next  adjoining  to  the 
roads  adjoin-    cnds  of  bridges,  by  the  space  of  three  hundred  feet,  shall  be 
^^h^A^ *^"^'  amended  as  often  as  need  shall  require :  but  it  does  not  say  by 
<>"««»•        whom  they  shall  be  amended.     It  proceeds,  however,  to  provide 
that  the  justices  may  enquire  and  determine  and  do  in  every  thing 
concerning  the  same  in  as  ample  a  manner  as  they  may  do  for 
making  and  repairing  bridges  by  virtue  of  that  act.  {q)     It  has 
been  decided  that  by  the  common  law,  declared  and  defined  by  this 
statute,  and  other  subsequent  statutes,  (r)  the  inhabitants  of  a 
county,  liable  to  the  repair  of  a  public  bridge,  are  liable  also  to  re- 

(n)  Rex  V,  the  Inhabitants  of  Ltnd-  lend  its  aid   to  expedite  th^ir  fane- 

sej,  in  Lincolnshire,  14  East.  317.  tions. 

{0)  Rex  v.  the  Inhabitants  of  Somer-        {a)  Rex  v,  Kerrison,  3  M.  &  S.  526. 
set^  16  East.  305.  Lord  Ellenborough,        (p)  AntCy  346.  347. 
C.  J.,  intimated  an  opinion,  that  if  the        {q)  Ante,  Ibid, 
trustees  were  dilatory  in  executing        (r)  1  Anne,  st.  1.  c.  I8f  s.  S>  5,  IS. 

the  powers  of  the  act,  the  court  of  and  18  Geo.  2.  c.  29. 
Kind's  Bench,  upon  application,  would 
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p^r  to  the  extent  of  three  hundred  Jfeei  of  the  highway  at  each  end 
of  it :  and  thatj  if  indicted  for  not  repairing  such  highway,  they 
qan  only  e^os^erate  themselves  by  pleading  specially  that  some 
other  is  boim4  to  r§pa|r  it  by  prescriptbn  or  tenure,  (s)  And  it 
fleeins  that  piiyfite  persons  are  equally  liable.  (2)  But  where  a  new 
and  substantial  bridge,  at  public  utility,  was  built  within  the  limit 
of  one  county,  and  adopted  by  the  public,  ^t  was  held  that  the  in^ 
habitants  of  that  county  were  bound  to  repair  it,  although  it  was 
built  within  three  hundred  feet  of  an  old  bridge,  repairable  by  the 
inhabitants  of  another  coun^,  who  were  bound  as  a  matter  of 
course  under  the  statute  22  Hen.  8.  c.  5.  to  maintain  three  hun* 
dred  feet  of  road  ftdjoining  to  their  bridge,  though  it  lay  in  the 
other  county.  The  court  said,  that  while  the  space  wnere  the 
bridge  was  built  continued  a  road,  it  was  repairable  as  part  of  the 
old  bridge ;  but  that  when  there  was  a  substantial  bridge  built. 
upon  it,  such  bridge  was  repairable,  as  a  bridge  by  the  inhabitants 
of  the  county  in  which  it  was  situated,  according  to  the  statute.' (/) 

It  seems  clear  that  those  who  are  bound  to  repair  public  bridges  Those  who  are 
must  Biake  them  of  such  height  and  strength  as  shall  be  answer*  liable  to  re- 
able  for  the  coiurse  of  the  water,  whether  it  continues  in  the  old  P*iflSctuaUy 
channel,  or  makes  a  new  one ;  and  that  they  are  not  punishable 
as  trespassers  for  entering  on  any  adjoining  land  for  such  purpose, 
or  for  laying  on  the  materials  requisite  for  such  repairs,  (u)  A 
case  occurred  in  which  the  court  of  King's  Bench  strongly  inti^ 
mated  an  opinion,  that  if  a  bridge  used  for  carriages,  though  for* 
merly  adequate  to  the  purposes  intended,  were  not  of  a  sufficient 
width  to  mieet  the  present  public  exigencies,  owing  to  the  increased 
width  of  carriages^  the  burthen  of  widening  it  must  be  borne  by 
those  who  are  bound  to  repair  the  bridge  :  {w)  but,  when  the  same 
case  came  before  the  house  of  Lords  on  error,  this  point  appears 
to  have  been  considered  as  doubtful  ^  (s)  And,  in  a  recent  case^ 
the  court  of  King's  Bench  held,  that  the  obligation  upon  a  county 
is  only  to  repair  a  bridire  to  the  extent  to  which  that  bridfice  has 

b^  MlJ- SL  p.buc  «d  u«  a«y .«  no.  bS»a  » 

widen  it.  (a) 

The  taxing  and  collecting  monies  for  the  repairing  of  bridges,  of  the  mode 
and  the  highways  at  the  ends  thereof,  were  regiflated  in  the  first  ^^  procuring 
instance  by  22  Hen.  8.  c.  5.,  and  afterwards  by  tl^  1  Anne,  stat.  1.  J^  J^Sn  o7 
c.  18.  by  which  the  justices  at  their  quarter  sessions  were  em-  bridi^es,  and 
powered,  upon  presentment  of  any  bridge  being  out  of  repair,  to  of  contribu- 
make  assessments  upon  every  town  or  place  within  their  commis-  '. 
sions  for  the  charges  of  the  repairs.    The  12  Geo.  2.  c.  29.  s.  1., 

<«)  Rex  V,  the  lohabitants  of  the  (w)  Rex  v,  the  lahabitants  of  Cum- 

WestEidiDg  of  Yorkshire,  7  East.  588.  berland,  6  T.  R.  194. 

and  the  Juagment  Tras  afterwards  af-  {s)  Cumberland  Inhabitants  v.  Re?., 

firmed  in  the  house  of  Lords,  5  Taunt.  S  Bos.  and  Ful.  S54.    But  the  ju^- 

284.  ment  of  the  court  of  King's  Bench 

<z)  8  Chit.  C.  L.  589.  was  affirmed  upon  the  sround  that, 

<l)  Rexv.thelnluibitanlsof  DeTOD^  after  verdict,  it  must  be  presumed 

14  East.  477.  that  the  over-narrowness  of  the  bridge 

(v)  1  Hawk.  !P.  C.  c.  77.  s.  1.  1  Bac.  arose  from  its  haring  been  contracted 

Abr.  Bridges,    43  Ass.  pi.  37    Br.  tit.  from  its  ancient  wi(Uh. 

A-evaifM^itft  Cotfrlf,  pi.  89. 29.  Dalt.  (a)  K^  v.  Inhabitants  of  Devon, 

c.  14.  Mich.  T.  6  G.  4. 

VOL.1.  2.  A 
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for  the  better  collection  of  sucfa  monies,  appointed  that  they  should 
be  paid  out  of  the  general  county  rate :   but  that  statute  enacted, 
that  no  money  should  be  applied  to  the  repair  of  any  bridge,  until 
a  presentment  should  be  made  by  the  grand  jury'of  its  want  of  re- 
paration.   The  43  Geo.  3.  c.  59.  s.  2.,  which  provides  for  the 
amendment  and  alteration  of  county  bridges,  (y)  also  enacted,  that 
no  money  should  be  applied  to  such  purposes  until  presentment 
made  of  the  insufficiency  or  want  of  reparation  of  such  bridges. 
55  G.  3.  c.  143.  The  statutes  52  G.  3.  c.  liO.  and  55  G.  3.  c.  143.  make  alterations 
Justices,  &c.    in  this  respect  and  in  other  matters  relating  to  the  proceedings  of 
for^hc*  re^i-  ^^®  justices  for  the  repairing  of  bridges  repairable  by  counties  or 
ini^  of  county    Hundreds.    The  last  of  these  statutes  enacts,  that  '^  it  shall  and 
bridffe  ^''^^^d     '^  ^^^  ^^  lawful  to  and  for  the  justices  of  the  peace  of  any  county, 
the  roads^ad-    '*  ^^^7^  riding,  division,  town  corporate  or  liberty,  at  their  general 
joining,  and      "  quarter  sessions  respectively,  to  contract  and  agree, '  or  to  au- 
order  pay-        «  thorize  any  other  person  or  persons  to  contract  and  agree,  with 

ment  out  of       ^^  ^  *^  i?    *^  ^i_  •   x  •    •  j    i         •  - 

the  county  ^^Y  p^i'son  Or  pcrsons,  for  the  mamtaimng  and  keeping   in 

rate,  or  by  the  '^  repair  any  county  or  hundred    bridge,    and    the  road   over 
oP^h^hu"*^'    "  such,  county  or  hundred  bridge,  and  so  much  of  the  roads  at 
dred,  although  *'  ^^^  ^^^^  thereof  as  are  by  law  liable  to  ht  repaired  at  the  ex- 
no  present-       ^'  pense  of  any  such  county,  hundred,  city,  riding,  division,  town 
hhveh^a        ^^  Corporate  or  liberty,  or  any  part  of  the  same  ;  and  the  said  jus- 
made,  nor  no-  ^'  ^^^^^  ^^  hereby  empowered  to  order  such  sum  or  sums  of  money 
tice  given  ac-    **  as  may  be  contracted  for  and  agreed  to  be  paid  for  the  repairing, 
Geo"2*^c%9^    *'  amending,  and  supporting  such  bridges,  and  the  roads  over  the 
But  notices  of  ^^  Same,  or  the  ends  thereof,  to  be  paid  (in  cases  where  the  county 
the  intention     *^  is  liable  to  the  repair  thereof)    by  the  treasurer  of  the  county 
to  bc'gircnlnr  "  ^^*  ^^  ^^®  countv  rate,  or  (in  cases  where  the  hundred  is  liable 
a  public  paper.  *^  to  the  repair  of  the  same)  by  the  bridge-master  (or  other  public 
^'  officer  charged  with  the  repair  of  bridges)  of  the  hundined  by 
^^  which  such  bridge  is  liable  to  be  repaired,  for  any  term  not  ex- 
"  ceeding  seven  years,  nor  less  than  one,  although  no  presentment 
'^  of  the  insufficiency,  decay,  or  want  of  repair  of  the  same,  shall 
^^  have  been  made,  and  although  no  public  notice  shall  have  been 
**  given  by  the  said  justices,  at  their  respective  general  or  quarter 
'^  session,  of  their  intention  to  contract  for  the  repair  of  such 
^'  bridges,  or  the  roads  at  the  ends  thereof,  as  respectively  directed 
^^  by  the  said  act  (12  Geo.  2.  c.  29.)  provided  nevertheless  that, 
^*  before  any  such  contract  shall  be  made,  the  said  justices  shall 
'^  cause  notices  to  be  given  in  some  public  paper  circulated  in  such 
"  county,  city,  riding,  hundred,  division,  town  corporate  or  liberty, 
^^  of  their  intention  to  contract.'^  (z)     By  the  statute  22  Hen.  8. 
c.  5.  s.  3.  it  was  provided  that  where,  part  of  a  county  bridge  shall 
be  in  one  shire,  &c.  and  part  in  another,  the  inhabitants  of  each 
sliire,  &c.  shall  be  contributory,  (a)     And  it  has  been  questioned 
whether  a  borough,  which  has  no  bridge  within  its  own  limits,  be 
not  liable  to  contribute  to  the  repairs  of  a  county  bridge,  (b) 

(y)  ^n/^348.  Clifton,  5  T.  R.  501,  9.     The  usual 

(2)  55  Geo.  3.  c.  143.  s.  5.  proceeding  at  this  time  appears  to  be 

(a)  This  provision  is  alluded  to  by  to  indict  each  county  separatalj,  for 

Lord  Mansfield,  C.J.  in  Rex  v.  the  neglecting  to  rerair  its  own  divisioa. 

Jiihabitaiits  of  Weslon,  4  Burr.  8511.        (5)  1   Hawk.  F.  C.  c.  77.  s.  25.     I 

and  by  counsel  argutnd.  iu  Kcx  r.  Kcb.  68. 
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Where  certain  townships  had  enlarged  a  bridge  to  a  carriage- 
bridge^  which  they  were  before  bound  to  repair  as  a  foot-bridge, 
it  was  held  that  they  should  still  be  liable  to  repair  pro  rata.{c) 

Tlie  methods  of  appointing  surveyors,  &c.  for  effecting  the 
repairs  or  re-building  of  bridges;  ana  the  powers  given  to  such 
surveyors,  and  persons  employed  imder  contracts,  to  proqire 
materials  for  such  purposes,  are  contained  in  different  acts  of 
parliament,  the  provisions  of  which  do  not  fall  within  the  object 
of  this  Work,  {d) 

Where  those  upon  whom  the  liability  rests  of  repairing  public  Proceedings 
nrid^ies  neglect  their  duty,  such  non-feazance  is  a  nuisance  to  the  fomnteances 
public,  punishable  by  information,  presentment,  or  indictment.  {^formaSon^ 
An  informcUion  was  held  to  lie  iii  the  court  of  King's  Bench  for  presentment, 
the  non-repair  of  a  bridge  in  a  case  where  it  was  considered  that  ^^  indictment. 
the  statute  of  22  Hen.  8.  c.  5.  gave  only  a  concurrent,  but  not  an 
exclusive,  jurisdiction  to  the  sessions :  (e)  but  probably  it  would 
not  be  granted,  except  in  some  case  of  a  peculiar  nature,  in  which 
the  court  might  be  satisfied  that  the  purposes  of  justice  would  not 
be  effected  by  an  indictment.    The  more  usual  coun&  of  proceed- 
ingis  by  indictment  or  presentment.  (/) 

The  statute  22  Hen.  8.  c.  5.  s.  1.  gave  power  to  the  justices  of  Proceedings 
the  peace  to  hear  and  determine  in  their  general  sessions  all  an-,®^iV"***^*^'*** 
noyances  of  bridges  broken  in  the  highways,  and  to  make  process,  ■^■'^*'°*' 
&c.  as  the  King's  Bench  used  to  do.    The  fifth  section  of  that 
statute  enacted,  that  where  any  bridge  is  in  one  shire,  and  the 
persons  or  lands,  which  ought  to  be  charged,  are  in  another  shire; 
or  where  the  bridge  is  within  a  city  or  town  corporate,  and  the 
persons  or  lands  that  ought  to  be  charged  are  out  of  the  said  city; 
the  justices  of  such  shire,  city,  or  town  corporate,  shall  have 
power  to  hear  and  determine  such  annoyances,  being  within  the 
limits  of  their  commission ;  and  if  the  annoyance  be  presented, 
then  to  make  process  into  every  shire  of  the  realm  against  such  as 
ought  to  repair  the  same,  and  to  do  further  in  every  behalf  as  they 
might  do  if  the  persons  or  lands  chargeable  were  in  the  same 
shtfe,  city,  or  town  corporate  where  the  annoyance  is. 

Any  particular  inhabitant  or  inhabitants  of  a  county,  or  tenant  Of  tbe  indict- 
or  tenants  of  land  chargeable  with  the  repair^  of  a  public  bridge,  ^^^^ 
may  be  made  defendants  to  an  indictment  for  not  repairing  it,  and 
be  nable  to  pay  the  whole  fine  assessed  by  the  court  for  the  defau][t 
of  such  repairs;  and  shall  be  put  to  their  remedy  at  law  for  a  con* 
tribution  m>m  those  who  are  bound  to  bear  a  proportionable  share 
in  the  charge,  {g)    The  indictment  ought  to  shew  what  sort  of 

(e)  Rex  V,  the  lahftbitants  of  the  that  an  action  will  not  lie  by  an  indi- 

West  Riding  of  Yorkshire,  8  East,  vidual  against  the  inhabitants  of  a 

353.  note  (aH  and  see  Rez  v,  the  In-  county  for  an  injury  sustained  from  a 

habitants  of  Surry,  2  Campb.  456.  county  bridge  being  out  of  repair. 

(d)See  them  collected  in  1  Bum.  Rnsselv.  Men  of  Devon,  2T.  R.  607. 

JoflL  BrUgei  VL,  and  see  aho  the  late  (g)  1  Hawk.  P.  C.  c.  77.  s.  3.  1  Bac. 

act  55  Geo.  3.  c.  143.    By  the  43  Geo.  Abr.  Bridge$^  where  the  reason  given 

3.  c.  59.  s.  4.  inhabitants  of  counties  is,  that  cases  of  this  nature  require  the 

roaj  sue  for  damages  done  to  bridges  greatest  expedition ;  and  bridges  being 

in  the  name  of  the  surveyor.  of  the  utmost  necessity  are  not  to  lie 

(tf)Rex  o.  the  Inhabitants  of  Nor-  unrepaired   till    lawsuits   are  deter- 

wicfa,  1  Str.  177.  mined. 

(/)  2  Inst,  to  I.    It  has  been  held 

2a2 
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bridge  it  is;  whether  for  carte  ioA  caitii^es^  or  for  horses  or  foot- 
men only :  and  if  the  duty  to  repair  arise  by  reason  of  the  tenure 
of  certain  lands,  the  indictment  must  shew  where  those  lands 
lie.  (A)  It  has  been  holden,  that  an  indictment  charging  an  indi- 
vidual with  the  repair  qf  a  bridge,  by  reason  of  his  bemg  oumer 
and  proprietor  of  a  certain  navigation,  is  not  equivalent  to  chaig* 
ing  him  ratione  tenur^e,  but  is  erroneous;  and,  if  judgment  be 
given  thereon,  it  will  be  reversed  upon  a  writ  of  error.  And  it 
seems  that  a  count,  charging  an  individual  by  reason  of  being 
owner  of  a  navigation  under  vk  private  act  of  parliament,  must  set 
forth  the  act.  And  it  is  not  sufficient  to  state  that  such  party  is 
chargeable,  by  being  owner  and  proprietor  of  the  property  subject 
to  the  charge,  (t)  In  presentments  by  the  grand  jury,  it  ia  said 
that  there  is  no  occasion  to  shew  who  ought  to  repair,;  and  that 
it  is  sufficient  if  the  defect  be  shewn,  and  the  bridge  stated  to  be 
public,  (k) 
Of  the  plea.  It  is  laid  down,  that  it  is  not  sufficient  for  the  defendants  in  an 

indictment  for  not  repairing  a  bridge  to  excuse  themselves  by 
shewing  either  that  they  are  not  bound  to  repair  the  whole  or  any 
part  of  the  bridge,  without  shewing  what  other  person  is  bound  to 
repair  it,  and  that  in  such  case  the  whole  charge  shall  be  laid 
upon  the  defendants  by  reason  of  their  ill  plea,  (l)  But  it  is  sub- 
mitted that,  from  analogy  to  the  case  of  highways,  this  doctrine 
must  be  understood  only  of  indictments  against  the  county,  and 
not  of  indictments  against  individuals,  or  bodies  corporate,  who 
are  not  of  common  right  bound  to  repair;  because,  as  it  Iks  on 
the  prosecutor  specially  to.  state  the  grounds  on  which  such  per- 
sons are  liable,  they  may  negative  these  parts  of  the  charge  under 
the  general  issue,  {m)  And  it  has  been  holden  upon  an  informa- 
tion for  not  repairing  a  bridge,  that  the  defendants,  if  not  charge- 
able of  common  right,  may  discharge  themselves  upon  the  general 
issue,  (n)  But  it  is  clear  that  the  inhabitants  of  a  county,  in  order 
to  exonerate  themselves  firom  the  burden  c^  repairing  a  bridge 
l^g  within  it,  must  shew  by  their  plea  that  some  other  person  is 
hable  to  repair,  (o)  It  has,  however,  been  recently  decided,  that 
it  is  competent  to  Ihe  inhabitants  of  a  county,  upon  the  general 
issue,  to  give  evidence  of  the  bridge  having  bosn  repaired  by 
private  individuals.  But  this  evidence  appears  to  have  been  con- 
sidered barely  admissible  as  a  medium  of  proof  that  the  bridge  was 
not  a  public  bridge,  which  undoubtedly  the  defendants  had  a  right 
to  prove  bv  every  species  of  evidence :  and  the  court  seemed  to 
think  that  it  would  have  but  little  effect ;  though,  in  order  to  ascer- 
tain whether  a  bridge  be  public,  the  mode  of  its  construction, 
and  the  manner  of  its  continuance,  may  be  circumstances  which, 
as  they  are  connected  with  others,  may  have  much  or  litde 
weight,  (p) 

(h)  1  Hawk.  P.  a  c.  77.  s.  5.  wich,  1  Str.  177.  and  see  Mle,  SSI, 

(t)  Rex  V.  Kerrison,  I  M.  and  S.  4SA.  338. 

{k)S  Obit  CriiD.  Law,  69S.  cittDg^  r»)Rei:  o.  the  Inhafcituilsef  Wills, 

Aadr.  S8b.  1  Salk.  350.  2  Lord  Raym.  il74. 

(i)  1  Hawk.  P.  C.  c.  77.  s.  4.   I  Bac.  (p)  Rex  v.  the  Inliabttants  of  Norlli- 

Abr.  Bridges.  I  Bum.  Just.  Bridges,  V .  ampton,  8  M.  nad  S.  tSt.    If  a  bishop, 

(m)  3  Chit.  Crira.  L.  598.  &c.  baUi  once  or  twice  of.  alms  fe- 

(ft)  Rex  r.  the  lohabitants  of  Nor-  paired  a  bridge,  this  binds  not :  bat 
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To  an  indictment  for  not  repairiDg  a  bridge  described  as  lying 
in  two  parishes,  it  is  no  plea  that  there  has  been  a  verdict  and 
judgment  against  J.  S.  finding  him  liable  to  repair  it  ratione  te- 
TmrtB^  upon  a  presentment  describing  it  as  lying  in  one  of  the 
parishes;  for  he  may  be  liable  to  repair  only  what  is  in  one  parish, 
xhe  information  was  agwist  the  county  of  Essex  for  not  repairing 
Dagenham  bridge,  in  the  several  parishes  <rf  Homchurch  and  Da- 
genham ;  and  the  pica  was  that  Knatchbull  and  Fanshaw  had  been 
presented  for  not  repairing  it  rutione  tenurw  of  lands  in  Barking, 
and  that  a  verdict  and  judgment  had  passed  against  Fanshaw ; 
and  to  this  there  was  a  demurrer,  because  the  presentment  stated 
in  the  plea  described  the  bridge  as  in  Dagenham  parish.  And  the 
court  said  that  Fanshaw  might  be  bound  to  repair  what  was  in 
Dagenham  parish,  and  the  county  might  be  bound  to  repair  the 
rest;  and  gave  judgment  for  the  King. (a) 

It  is  said,  that  where  the  defen<knts  plead  that  an  individual 
ought  to  repair  the  bridge  mentioned  in  the  indictment,  and  take 
a  traverse  to  the  charge  against  themselves,  the  attcHmey  general, 
in  this  sp^dal  case,  may  take  a  traverse  upon  a  traverse,  and  in- 
t^t  that  the  defendants  are  houad  to  the  rqiairs,  and  traverse  the 
charge  alleged  against  the  individual :  and  that  an  issue  ought  to 
be  taken  of  such  second  traverse;  and  that  the  attorney-general 
mav  afterwards  surmise  that  the  defendants  ar^  bound  to  repair  it, 
and  that  the  whole  matter  shall  be  tried  by  an  indifferent  jury,  {q) 
But  where  the  inhabitants  of  a  county  are  indicted  for  not  repair- 
sag  a  bridge,  and  they  throw  the  charge  upon  another,  they  ought 
not  to  traverse  their  obligation  to  repair;  as  it  is  a  traverse  of  a 
matter  of  law,  and  might  be  made  the  subject  of  demurrer,  (r) 

Where  to  an  indictment  against  a  riding  for  not  repairing  a  The  plea  must 
public  carriage  bridge  the  plea  alleged  that  certain  townships  h^  correspond 
immefnorially  used  to  repau:  the  said  bridge,  it  was  held  that  evi-  ^^  ^®  **^^* 
dence  that  the  townships  had  enlarged  the  bridge  to  a  carriage 
bridge,  which  they  had  before  been  bound  to  repair  as  a  foot 
bridge,  would  not  support  the  plea.  {$)  And,  upon  the  same  prin- 
ciple, where  it  was  proved  that  a  particular  pwish  was  bound  by 
prescription  to  repaur  an  old  wooden  foot  brieve,  used  by  carriages 
only  in  times  of  flood,  and  that  about  forty  years  ago  the  trustees 
of  ^e  turnpike  road  built  on  the  same  site  a  much  wider  bridge 
of  brick,  which  had  been  constantly  used  ever  since  by  all  car- 
riages passing  that  way ;  it  was  hplaen  that  these  facts  did  not 
support  a  plea  pleaded  by  the  county  liiat  the  parish  had  imme^ 
nwriaUy  repaired,  and  still  ought  to  repair,  the  said  bridge,  {t) 
in  a  case  where  the  county  was  indicted  for  not  repairing  a 
bridge,  and  pleaded  that  one  Marwck  was  liable  to  repair  ratione 
tenures,  it  was  holden  that  this  plea  was  not  sustained  by  evi- 

yet  it  is  eridence  against  him,  that  he  (f)  Rex  v.  the  Inhabiteoto  of  the 

oof  ht  to  repair,  unlesB  he  proves  the  West  Riding  of  Yorkshire,  2  East.  359. 

coatcary,  8  Inst.  700.  liote(c). 

(a)  Rex  V.  Essex  county,  f,  Raym.  (t)  Rex  v.  the  Inhabitants  of  Sorry, 

3S4.  8  vampb.  455.    The  facts  would  not 

{q)  I  Hawk.  P.  C.  c.  77.  s.  5.   I  Bac*  have  aTailed  the  county  if  the  plea 

Abr.  Bridget,  had  been  framed  differently,  as  the 

(r)  Jnte^  338.  and  the  autboritics  county  was  clearly  liable  to  the  repair 

there  cited.  of  the  new  bridge.    See  ante^  349. 
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dence  that  the  estate  of  Marmck  was  part  of  a  larger  estate } 
which  part  Marsack  purchased  of  the  Lord  Cadogariy  who  had 
retainea  the  rest  in  his  own  hands,  and  had  repaired  Uie  bridge 
as  well  before  as  after  the  purchase,  {u) 

The  1  Ann.  st.  1.  c.  18.  s.  5.  enacts,  that  all  matters  concerning 
the  repairing  and  amending  of  bridges  and  the  highways  there- 
imto  adjoining  shall  be  determined  m  the  county  where  they  lie, 
and  not  elsewhere :  but  it  seems  that  objection  may  be  made  to 
the  justices  where  they  are  all  interested,  and  that  in  such  case 
the  trial  shall  be  had  in  the  next  county,  {w)  And  no  inhabitant 
of  a  county  ought  to  be  a  juror  for  the  trial  of  an  issue,  upon  the 
question  whether  or  not  the  county  be  bound  to  repair,  {x)  So 
that  where  the  matter  concerns  the  whole  county,  a  suggestion 
mav  be  made  of  any  other  county's  being  next  adjacent :  {y)  and 
if  the  bridse  lies  within  the  county  of  a  city,  and  the  question  is, 
whether  the  county  of  the  city,  or  the  county  at  large,  ought  to 
repair,  on  a  suggestion  of  these  facts  on  the  record,  the  venire  will 
be  awarded  into  the  county  adjacent  to  the  larger  district,  (s) 

Inhabitants  of  counties  may  be  witnesses  in  prosecutions  against 
private  persons  or  corporate  bodies  for  not  repairing  bridges. 
The  1  Ann.  stat.  1.  c.  18.  s.  13.  reciting  that  many  private  per* 
sons,  or  bodies  politic  or  corporate,  were  of  right  oblk^  to  repair 
decayed  bridges,  and  the  highways  thereunto  adjoining,  and  that 
the  inhabitants  of  the  county,  riding,  or  division,  in  which  such 
decayed  bridges  or  highways  lay,  had  not  been  allowed,  upon  in- 
formations or  indictments  against  such  persons  or  bodies  for  not 
repairing  them,  to  be  legal  witnesses;  enacts,  that  in  all  informa- 
tions or  indictments  in  the  courts  of  record  at  Westminster^  or  at 
the  assizes  or  quarter  sessions,  the  evidence  of  the  inhabitants  of 
the  town,  corporation,  county,  &c.  in  which  such  decayed  bridge 
or  highway  lies .  shall  be  taken  and  admitted.  Even  before  this 
statute  such  evidence  had  been  thought  admissible  from  neces- 
sity, {a) 

As  a  prosecution  for  a  nuisance  to  a  public  bridge  has  for  its 
object  the  removal  of  the  obstruction,  or  the  effecting  of  the  ne- 
cessary reparations,  the  judgment  of  the  Court  upon  a  conviction 
will  generally  be  regulated  by  the  same  principles  as  those  which 
have  been  mentioned  in  relation  to  the  judgment  for  a  nuisance  to 
a  highway,  (i)  The  stat.  1  Ann.  stat.  1.  c.  18.  s.  4.  enacts,  that  no 
fine,  issue,  penalty,  or  forfeiture,  upon  presentments  or  indict- 
ments for  not  repairing  bridges,  or  the  highways  at  the  ends  of 
bridges,  shall  be  returned  into  the  Exchequer,  but  shall  be  paid 
to  the  treasurer,  to  be  applied  towards  the  repairs.  But  this 
seems  only  to  relate  to  county  bridges. 

Where  a  county  indicted  for  not  repairing  a  bridge  had  pleaded 
a  plea  which  their  evidence  did  not  support,  and  were  in  conse- 

(m)  R«x  v.  the  Inhabitants  of  Ox-  6  Mod.  807.  and  see  1  Salk.  380.  %  lA: 

fordshire,  1 6  East.  9SS.  Raym.  1 174. 

(v)  Rex  V.  the  Inhabitantfi  of  Nor-  (z)  Rex  «.  the  Inhabitants  of  Nor- 
wich, 5  Geo.  1.  cited  in  2  Burr.  S59,  wich,  1  Sir.  177.  3  Chit  Crim.  L.  593. 
860.  1  Burn.  Just.  Bridget^  V.  (a)  Rex  v.  Carpenter,  2  Show.  47. 

(X)  1  Hawk.  P.  C.  c.  77.  s.  6.  {b)  Ante,  336. 

(y)  Reg.  V.  the  Inhabitants  of  Wilts, 
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quence  found  guilty,  but  the  evidence  seemed  strongly  to  shew 
that  they  were  not  liable  to  repair ;  the  Court  of  King  s  Bench, 
upon  a  motion  for  a  new  trial,  or  for  a  stay  of  judgment  against 
the  defendants  until  another  indictment  was  tried,  directed  a  rule 
to  be  drawn  up  for  staying  the  judgment  upon  payment  of  the 
costs  of  the  prosecution :  and  Lord  Ellenborough,  C.  J.,  added 
that,  if  the  public  exigency  required  it,  the  county  must  repair 
without  prejudice  to  their  case ;  and  Le  Blanc,  J.,  said,  that  the 
county  might  proceed  to  indict  the  parties  whom  they  contended 
to  be  liable,  (c) 

The  1  Ann.  st.  1.  c.  18.  s.  6.  enacts  that  no  presentment  or  in-  Q/J^  cer^^ 
dictment  for  not  repairing  bridges,  or  the  highways  at  the  ends  of 
bridges,  shall  be  removed  by  ceriiorari  put  of  the  county  into  any 
other  court.  But  it  lias  been  decided  that,  notwithstanding  these 
general  words  of  the  statute,  an  indictment  for  not  repairing  a 
bridge  may  be  removed  by  certiorari  at  the  instance  of  the  prosecu^ 
tor.(d)  And  it  has  been  resolved  that  this  clause  of  the  act  extends 
only  to  bridges  where  the  county  is  charged  to  repair ;  and  that 
where  a  private  person  or  parish  is  charged,  and  the  right  will 
come  in  question,  the  act  of  5  W.  &  M.  c.  11.  had  allowed  the 
granting  a  certiorari,{e)  A  certiorari  lies  to  remove  an  order  made 
by  the  justices  concerning  the  repair  of  a  bridge,  pursuant  to  a 
private  act  of  parliament;  and  the  justices  ouffht  to  retain  the 
private  act  upon  which  their  order  is  founded. (/) 

(c)  Rex  V.  the  Inhabitants  of  Ox-  354.    And  see  ante^  834. 
fordshire,  16  Bast.  223.  (e)  Rex  v,  the  Inhabitants  of  Ham* 

(d)  Rex  V.  the  Inhabitants  of  Com-  worth,  2  Str.900.  1  Barnard.  445.  See 
berland,  6  T.  R.  194.    The  case  was  as  to  the  stat  5  W.  &  M.  an/e,  334. 
afterwards  broag^ht  before  the  House  if)  Dalt  504.      1   Bum's  Justice, 
of  Lords  by  a  writ  of  error  $  and  the  Bridget^  V. 
judgment  was  affirmed,  3  Bos.  &  Pul. 
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Of  Obstructing  Process. 


upon  criminal 
process  be- 
comes parti" 
cept  crinUnit, 


Apartjoppos-  Thb  obetnlcting  the  execution  of  lawfol  process  Is  an  offience 
ing  an  arrest  agfdnst  public  juBtice  of  a  very  high  and  presumptuous  nature; 
and  more  particularly  so  when  the  obstruction  is  of  an  arrest  upon 
criminal  process.  So  that  it  has  been  holden  that  the  party  oppos- 
ing an  arrest  upon  criminld  process  becomes  thereby  parHceps 
crindnis;  that  is^  an  accessory  in  felony,  and  a  prindpsd  in  high 
treason,  (a) 

And  it  should  seem  that  the  giving  assistance  to  a  person  sus- 
pected of  felony  and  pursued  by  the  ofi&cers  of  justice,  in  order  to 
enable  such  person  to  avoid  being  arrested,  is  an  offisnce  of  tiie 
degree  of  misdemeanor,  as  being  an  obstruction  to  the  course  of 
puolic  justice.  Thus,  in  a  late  case,  an  indictment  was  preferred 
against  the  defendant  for  a  misdemeanor  in  the  obstruction  of 
public  justice  by  rendering  assistance  to  one  Olive,  who  was  sus- 
pected of  forgery  and  pursued  by  the  ofi&cers  of  justice,  in  order 
to  enable  Olive  to  avoid  being  arrested.  It  app^ffed  in  evidence 
that  Olive  had  committed  a  forgery,  as  stated  in  the  indictment ; 
and  had  afterwards,  in  a  state  of  desperation,  thrown  himself  from 
the  top  of  a  house,  by  which  he  was  greatly  hurt ;  and  that  the 
defendant,  who  was  a  relation  and  commiserated  bis  wretched 
condition,  conveyed  him  secretiy  on  board  a  barge  from  Glouces- 
ter to  Bristol,  and  was  actively  employed  at  the  latter  place  in 
endeavouring  to  enable  him  to  escape  from  this  country  in  a  West 

(«)  4  Bla.  Com.  128.  2  Hawk.  P.  C.  it  is  not  felooT  in  the  party  himtelf. 
e.  17.  8.  1.9  where  Hmrnkbu  submits  who  it  attackea  in  order  to  be  arrest- 
that  it  is  reasonable  to  understand  the  ed,  to  save  himself  from  the  amst  by 
books  which  seem  to  contradict  this  such  resislance. 
opinion  to  intend  no  more  than  that 
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India  vesad.  It  alao  appeared  that  adyertiBements  had  been 
printed  and  circulated^  tstathig  the  chai;ge  against  Oliye^  and 
offeriiig  a  laijge  reward  Cor  h&  ap|irehension :  but  it  was  not 
proved  that  any  one  of  these  advertiaements  had  come  to  the 
knowledge  of  the  defendant^  pr  that  the  defendant  was  acquainted 
with  the  particular  change  agunst  Olive,  or  knew  that  he  had  been 
guilty  of  lorgery,  as  alleged  m  the  indictment.  Upon  this  ground 
the  defendant  was  acquitted :  but  no  other  o/bjection  was  taken 
to  the  indicl9neHt.i(a) 

formerly,  one  of  the  greatest  obstructions  to  pubfic  Justice, 
both  of  the  civil  and  criminal  kind,  was  the  multitude  of  pretended 
privileged  places^  where  indigent  persons  assembled  together  to 
flhcdter  ihexQselves  Icom  justice  {eqiecudly  in  London  and  South" 
work)  und^  the  pretence  of  their  having  been  ancient  palaces  of 
the  Crown,  or  the  like  t(b)  and  it  was  found  necessary  to  abolish 
tbe  .supposed  privileges  and  pKitectioin  of  these  places  by  several 
I^pabtive  enactments.  The  8  &  9  W.  3.  c.  ^.,  9  Geo.  I.  c.  28., 
and  II  Geo.  1.  c.  22.,  enact  that  persons  cnipoBing  the  execution  of 
angr  inooeSB  in  tbe  |Hretended  privileged, places  therein  mentioned, 
er  abusing  any  officer  in  his  endeavours  to  execute  his  duty 
theniiti,  so  that  iie  receives  ^bodily  hurt,  shall  be  guilty  of  felony, 
aii4  ^nai9<xrted  for  seven  years :  and  persons  in  £sguise,  joinii^ 
in  or  jQl)^ttiqg  any.ript  or  tumult  on  such  account^  or  oppoaiog 
any  ;prDoess,  Qt  assaulting  and  abusing  any  officer  executing,  or 
fcr  having  executed  the  Bame,  are  dedved  to  be  felons  wiwmt 
benefit  pi  clergy;(c) 

In  some  proceedings,  particularly  in  those  relating  to  the  exe- 
cution of  the  revenue  laws,  (rf)  the  Legislature  has  made  especial 
|iroyision  for  the  punishment  of  those  who  obstruct  officers  and 
persons  acting  under  premier  authoritv.  But  in  ordinary  cases, 
where  the  offence  committed  is  less  wan  felony,  the  obstruction 
of  officers  in  the  apprehension  of  the  party  will  be  only  a  misde- 
meanor, punishable  by  ifine  and  imprisonment,  (e) 

It  should  be  observed  that  a  party  will  not  be  guilty  of  this  ^^'T^ -^ 
offence  of  obstructing  an  officer,  or  the  process  which  such  officer  ^  mike  a  par- 
mav  be  alxmt  to  execute,  unless  the  arrest  is  lawful.    And  in  an  tyguUty  of  an 
in^cttaettt  for  this  offence  it  must  appear  that  the  arrest  was  made  obatrnctioii. 
by  proper  authority.    Thus  where  an  indictment  for  an  assault, 
fiilse  imprisonment,  and  rescue,  stated  that  the  judges  of  the  court 
of  record  of  tiie  town  and  county,  &c.  of  P.  issued  their  writL 
directed  to  T.B.,  one  of  the  Serjeants  cU  mace  of  the  said  town  and 
county,  to  arrest  W.,  by  virtue  of  which  T.  B.  was  proceeding  to 
arrest  W.  within  thejurisdiction  of  the  said  court,  but  that  the 
defendant  assaulted  T.  B.  in  the  due  execution  of  his  office,  and 
prevented  the  arrest;  the  Court  held  that  it  was  bad,  as  it  did 
not  appear  that  T.  B.  was  an  officer  of  the  court;  a  seijeant  at 

(«)  liez  V.  Buckle,  e^r.  Garroic,  B.  ^of  Olivers  erime  at  the  time  that  be 

£rtMi««tlcrSDriDg*A!lt.1&91.  .Olive  had  rendered  the  Bssistiihcb. 
died  by  suicide  sooa  after  the  itofend-        (b)  The  FThiU  Frian  and  its  envi- 

aal's  mtteinpt  to  prevent  his  lurrest,  so  rons,  the  Savoy ,  and  the  Mint  in  South" 

that  the  defendant  could  not  have  been  worXr,  were  of  this  description, 
eifeelivelytprosecu^  as  a|i  accessory       {e)  4  Bla.  .Com.  128, 129. 
after.the  fact  to  the  forcery,  even  if  it       {d)  Jnie^  p.  1 17,  ei  oeq. 
could  bate  b«en  proved  tlmt  he  knew       (e)  2  Chit  Cr.  L.  145,  note  (a). 
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mace  ex  vi  termini  meaning  no  more  than  a  person  who  canieB  a 
mace  for  some  one  or  other.    And  the  Court  also  held  that  there 
coidd  not  be  judgment,  after  h  general  verdict  on  such  a  count,  as 
for  a  common  assaidt  and  false  imprisonment ;  because  the  jury 
must  be  taken  to  have  found  that  the  assault  and  imprisonment 
'were  for  the  ^ause  therein  stated ;  and  that  cause  appeared  to  hare 
been  the  attempt  by  the  officer  to  make  an  illegal  arrest.  (/)   Lord 
Ellenborough,  C.  J.,  said,  ^'  process  ought  always  to  be  directed 
to  a  proper  known  officer ;  otherwise,  if  it  may  be  directed  to 
any  stranger,  it  might  be  resisted  for  want  of  knowledge  that 
the  party  is  an  officer  of  the  court.    Then,  taking  the  whole 
*^  count  together,  the  jury  in  effect  find  that  there  was  an  assault 
'^  and  imprisonment,  but  committed  under  circumstances  which 
'^  justified  the  defendant.    For  if  a  man  without  authority  attempt 
^'  to  arrest  another  illegally,  it  is  a  breach  of  the  peace ;  and  any 
'*  other  person  may  lawfully  interfere  to  prevent  it,  doing  no  more 
^^  than  is  necessary  for  that  purpose ;  and  nothing  further  appears 
"  in  this  esse  to  have  been  aone."(y) 
Bntwbeie  the      But  where  the  process  is  regular,  and  executed  by  the  proper 
foi^oQffh^e  ^^^^9  ^*  ^^  ^^*  ^  competent  even  for  a  peace  officer  to  obstruct 
execation  of  it  1^°^>  On  the  ground  that  the  execution  of  it  is  attended  with  an 
be  ftttended      affiray  and  disturbance  of  the  peace ;  for .  it  is  an  established  prin- 
evM  aptt^*  ^^P^^  ^^^^  ^  ^"^^  having  a  sufficient  authority,  issue  a  lawful  corn- 
officer  must      mand,  it  is  not  in  the  power  of  any  other,  having  an  equal  autho- 
not  interpose    rity  in  the  same  respect,  to  issue  a  contrary  command ;  as  that 
the  officw*cn-  ^^vAd  be  to  legalize  confusion  and  disorder.  (A)     The  following 
deavouring  to   case  upon  an  indictment  for  an  assault  and  rescue  proceeded  upon 
effect  it.  this  principle.    Some  sheriff's  officers  having  apprehended  a  man 

by  virtue  of  a  writ  against  him,  a  mob  collected,  and  endeavoured 
by  violence  to  rescue  the  prisoner.  In  the  course  of  the  scuffle, 
which  was  at  ten  o'clock  at  night,  one  of  the  bailiflb,  having  been 
violently  assaulted,  struck  one  of  the  assailants,  a  woman,  and 
it  was  thought  for  some  time  that  he  had  killed  her ;  whereupon, 
and  before  her  recovery  was  ascertained,  the  constable  was  sent 
for,  and  charged  with  the  custody  of  the  bailiff  who  had  struck  the 
woman.  The  bailiffis,  on  the  other  hand,  gave  the  constable  no- 
tice of  their  authority,  and  represented  the  violence  which  had 
been  previouslv  offered  to  them ;  notwithstanding  which  the  con* 
stable  proceeded  to  take  them  into  custody  upon  the  charge  of 
murder,  and  at  first  offered  to  take  care  also  of  their  prisoner ; 
but  their  prisoner  was  soon  rescued  from  them  by  the  surrounding 
mob.  The  next  morning,  the  woman  having  recovered,  the  bai- 
liffis were  released  by  the  constable.  Upon  these  facts.  Heath,  J., 
was  clearly  of  opinion  that  the  constable  and  his  assistants  were 
^ilty  of  the  assault  and  rescue,  and  directed  the  jury  accord- 
ingly.(i) 
Of  obstructing  In  cascs  where  the  obstruction  of  process  by  the  rescue  of  a 
retciM*of  ^the*  party  arrested  is  accompanied,  as  b  usually  ttie  case,  with  cir- 
pwty  arrested,  cumstances  of  violence  and  assault  upon  the  officer,  the  offence 
may  be  made  the  subject  of  a  proceeding  by  indictment :  and,  as 

(f)  Rex  V.  Ostner,  5  East  304.  (h)  1  Bast.  P.  C.  c.  5.  s.  71.  p.  304. 

)  Id,  ibid.   Judgment  was  accord-        (0  Anon.  Exeier  Sum.  Ass.  1793* 
arrested.  1  Sast  P.  C.  c.  5.  t.  7 1.  p.  305. 


.(f) 

logly 
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will  be  shewn  more  fiilly  in  a  subsequent  Chapter,^*)  the  rescue^ 
or  attempt  to  rescue  a  party  arrested  on  a  crimmal  charge  is 
usually  punished  by  that  mode  of  proceeding.  And  the  offence  of 
rescuing  a  person  arrested  on  mesne  process,  or  in  execution  after 
judgment,  subjects  the  offender  to  a  writ  of  rescous,  or  a  general 
action  of  trespass  vi  et  armis,  or  an  action  on  the  case ;  in  all 
which  dami^s  are  recoverable.  (A)  And  it  has  also  been  the  fre- . 
quent  practice  of  the  courts  to  grant  an  attachment  against  such 
wroiu^doers,  it  being  the  highest  violence  and  contempt  that  can 
be  offered  to  the  process  of  the  court.  (/) 

It  may  be  mentioned  in  this  place,  that  the  forcibly  rescuing  of  reicaing 
goods  distrained,  and  the  rescuing  cattle  by  the  breach  of  the  goods  dU- 
pound  in  which  they  have  been  placed,  have  been  considered  as  ^Tv^uul^^ 
offences  at  common  law,  and  made  the  subject  of  indictment,  (m)  braach. 
It  has  before  been  stated,  that  an  indictment  will  lie  for  taking 
goods  forcibly,  if  such  taking  be  proved  to  be  a  breach  of  the 
peace:  (n)  but,  as  a  mere  trespass,  without  circumstances  of 
violence,  is  not  indictable,  (o)  it  luis  been  doubted  whether  even 
a  pound-breach,  which  has  been  considered  as  a  greater  offence 
at  common  law  than  a  rescue,  {p)  is  an  indictable  offence,  if  un- 
accompanied by  a  breach  of  the  peace,  {q)    But,  on  the  other 
hand,  it  has  been  submitted  that,  as  pound-breach  is  an  injury 
and  insult  to  public  justice,  it  is  indictable  as  such  at  common 
law.  (r)     The  civil  remedy,  however,  given  by  the  2  W.  &  M. 
c«  5.  8. 4.  will,  in  most  cases  of  a  pound-breach,  or  a  rescue  of 
goods  distrained  for  rent,  be  found  the  most  desirable  mode  of  - 
proceeding,  where  the  offenders  are  responsible  persons.    That 
statute  enacts  that,  upon  pound-breach,  or  rescous  of  goods  dis- 
trained for  rent,  the  person  grieved  shall,  in  a  special  action  of 
the  case,  recover  treble  damages  and  costs  against  the  offenders, 
or  against  the  owner  of  the  goods,  if  they  come  to  his  use.  {s) 

It  is  laid  down  in  the  books  that,  if  a  rescue  be  made  upon  a 
distress,  &c.  for  the  king,  an  indictment  lies  against  the  res- 
cuer. (/)    And  we  have  seen  that  a  lessee,  resisting  with  force  a . 
distress  for  rent,  or  forestalling  or  rescuing  the  distress,  will  be 
guilty  of  the  offence  of  a  forcible  detainer,  (u) 

U)  ^9^'  Cbap.xxziv.  OfEeicue,  $c.  kie^s  Crim.  Pi.  617.  8  Chit  Crim.  L. 
(k)  0  Bac.  Abr.  Heicue  (C).  6  Com.  90 1 .  precedents  of  indictmeDts  for  re»- 
Dir.  Re9eam$f  (D).  cuine  goods  distrmioed  for  rent :  and 


6  Bac.  Abr.  Mf.    6  Com.  Dig.  Cro.  Circ.  Comp.  410.    8  Chit  Criro. 

Aetcmif ,  (D.  6>.  Bat,  in  order  to  ground  L.  804,  806,  precedents  of  indJctments 

an  attachment  for  a  rescue,  it  seems  for  pound- breaches. 

there  must  be  a  retutm  of  it  by  the  (n)  Anie^  51.    Anon.  3  Salk.  187. 

sheriff  $  at  least,  if  it  was  on  an  arrest  (o)  Ante^  51. 

on  mesne  process,  6  Bac.  Abr.  iHd.   8  (p)  Mirror,  c.  8.  s.  86. 

Hawk.  P.C.  C.88.  S.S4.  Anon.SMod.  (q)  8  Chit  Crim.  L.  804.  note(b.) 

141.    And  see,  as  to  the  return  of  the  referring  to  4  Leon.  18. 

rescue  by  the  sheriff,  6  Com.  Dig.  Re*-  (r)  8  Chit  Crim.  L.  804.  note  (b.) 

TMM,  (D.  4.)  (D.  5.)  6  Bac.  Abr.  Re$cue^  and  the  authorities  there  cited. 

(B).    Rex  V.  Belt,  8  Salk.  586.  Rex  v.  {$)  See,  as  to  the  proceedings  upon 

Klkins,  4  Burr.  8189.    Anon.  8  Salk.  this  statute,  Bradby  on  Distresses,  888. 

586.  Rex  ••  Minify,  1  Str.  648.    Rex  et  $equ.    6  Bac.  Abr.  Rescue  (C.) 

V.  Ely,  *1  Lord  Raym.  S5.    Anon.  1  (I)  F.  N.  B.  108  G.    6  Com.  Dig. 

Salk.  586.     1  Lord  Raym.  589.  Reicous^  (D.  S.) 

(«}  Cro.  Circ.  Comp.  409.    8  SUr-  .    (u)  Anie^  889. 

2 
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SECT.  11. 

Of  DUohediencs  to  Orders  of  Magistrates. 

Dliobcdienoe       DisoBEDiBNCtt  to  an  order  of  the  jnetices  of  the  peace  at  their 
to  an  order  of  Bessions^  made  by  them  in  the  due  exercise  of  the  powers  of 
^^''^^^         their  jnnsdiction^  is  an  indictable  offence.    Thus,  a  part^  has 
been  hoMen  to  be  guilty  of  an  indictable  offence,  in  disobeymg  an 
order  of  sessions  for  the  maintenance  of  his  grandchildrai.  {w) 
In  this  ease  it  was  moyed,  in  arrest  of  judgment,  that,  as  the.  act 
of  parliament  (43  £3iz.  c.  2.  s.  70  had  annexed  a  specific  nenalty, 
tad  a  partieular  mode  of  proceeding,  the  course  prescribea  by  the 
act  ought  to  have  been  adopted,  and  that  there  could  be  no  nro- 
Oeeding  by  indictment :  bnt,  after  able  argument,  and  great  deli- 
beration,  the  court  were  of  opinion  that  the  prosecutor  was  at 
liberty  to  proceed  at  common  law,  or  in  the  method  prescribed  by 
the  statute ;  and  that  there  cotdd  be  no  doubt  but  that  an  indict- 
■Mat  would  lie  at  common  law,  for  disobedience  to  an  order  of 
sessions,  (jr) 
DiiobedSeBoe       Upon  the  same  principle  it  was  holden  that,  ^ere  an  act  of 
to  an  orderof  pariiament  gare  power  to  the  king  in  council  to  make  a  certain 
oomidl.  order,  and  md  not  annex  any  specific  punishment  to  the  disobey- 

faig  it,  sudi  tfisobedience  was  an  indictable  offence,  punishable  as 
a  misdemeanor  at  common  law.  iy) 
Diiobedieooe        Disobeying  an  order  of  one  or  more  Justices,  when  duly  made^ 
JmScm"^*'*''  is  also  a  common  law  offence,  and  therefore  punishable  by  indict- 
ment. {%)    Thus,  it  has  been  holden  to  be  an  indictable  oflbnce  to 
disobey  an  order  of  Justices  directing  a  hi^way  to  be  widened, 
under  the  13  Geo.  3.  c.  7%.  (a)    And  it  seems  that  an  indictment 
will  lie  for  disobefience  to  an  order  of  Justices  placing  out  an 
apprentice  pursuant  to  the  statute,  ^riien  such  disobedience  is 
either  by  not  receiving,  turning  off,  or  not  providing  for  such 
apprentice,  (i)    So  a  power  to  remove  a  pauper  being  given  to 
two  Justices,  by  the  13  &  14  Car.  %  c.  12.,  the  not  removing  him 
is  a  disobedimce  of  that  statute  for  which  an  in^ctment  wiH 
Ua.  (c)    And,  by  Foster,  J.  '^  In  aH  cases  where  a  Justice  has 
^  power  given  mm  to  make  an  order,  and  direct  it  to  an  inferior 
'<  ministOTal  ofBcer,  and  he  disobeys  it,  if  there  be  no  particular 
<^  remedy  prescribed,  it  is  indictable.''  {d) 
EveiT  penon       Where  such  an  order  is  made,  any  person  mentioned  in  it,  and 
reau(red  by  an  rsqulved  to  adt  «nder  St,  cAiould,  upon  its  being  duly  served  upon 

(«)  Aei:  «•  Robimoo,  %  Barr.  IW^  v.  Fearnlej,  1  T.  B.  816. 
800.  (m)  id.  4M. 

(«)  A.  Bid.  See  the  prineiplcs  upon       (»)  R^.  v.  Ctoald,  1  Salk.  881.    % 

which  this  deciaion  proceeoed  mates  Nol.  c  88.  &  8. 
47,  ei  sequ.  (e)  Eez  v.  Dsvis,  1  Bott  888.    Ssj. 

(^)  Bex  r.  Harris,  4  T.  B.  908.    8  168.    4  Bom.  Just  P^er.  SeotXlX. 

Leach.  649.  8.  i. 

(x)  Rex  V,  Balme,  Cowp.  650.    Rex       {i)  4  Bum.  Just.  ibU. 
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him,  lend  Ub  aid  to  carry  it  into  effect.  Tlius  wbere^  upon  a  aayact^dioaid 
complaint  made  by  an  excluded  member  of  a  friendly  aoeiety,  I™^^^*^ 
two  persons,  A.  and  B.,  the  then  stewards  of  the  society,  were  effect. 
gammoned,  and  an  order  made  by  two  Justices  that  such  stewards 
and  the  other  members  of  the  society  should  forthwith  reinstate 
the  complainant ;  it  was  holden,  that  though  this  order  was  not 
served  upon  A.  and  B.  until  they  had  ceased  to  be  stewards,  yet 
it  was  still  obligatory  upon  them,  as  members  of  the  society,  to 
attempt  to  reinstate  the  complainant ;  and  that  their  having  ceased 
to  be  stewards  was  no  justification  of  entire  neglect  on  their 
part,  {e)  Lord  Ellenborough,  C.  J.,  said,  at  the  trial,  ^^  The 
*^  order  is  not  confined  to  the  stewards  ^one,  but  is  made  upon 
all  the  members  of  the  society ;  and  the  defendants  were  mem- 
bers of  the  society  independentiy  of  their  being  stewards,  and 
^^  were  bound,  as  members,  to  see  that  the  order  was  obeyed ; 
or,  at  least,  to  have  taken  some  steps  for  that  purpose.  As 
members,  they  might  have  done  something;  as  stewards  in- 
deed, they  might,  with  greater  fEudlity,  have  enforced  obe* 
^^  dience  to  the  order ;  but  each  member  had  it  in  his  power  to 
^  lend  some  aid  for  the  attainment  of  that  object/'  And  when  in 
the  ensuing  term  a  motion  was  made  that  a  verdict  might  be  en- 
tered for  the  defendants,  on  the  ground  that,  having  ceased  to  be 
stewards  when  the  notice  was  served,  thev  had  not  been  guilty  of 
a  criminal  default ;  the  coiut  said,  that  if  the  defendants  had  shewn 
that  they  did  every  thing  in  their  power  to  restore  the  party,  in 
obedience  to  the  order,  they  might  have  given  it  in  evidence  by 
way  of  excuse.  (/) 

There  must  be  personal  service  of  an  order  on  all  persons  vAko  Theorder 
are  chai^d  with  a  contempt  of  it :  and  it  was  held,  upon  demurrer,  jj^^  »med 
to  be  a  decisive  objection  to  {in  indictment  for  a  ^sobedience  and 
contempt  of  an  oider  of  sessions,  that  it  charged  a  contempt  by 
six  persons  of  an  order  which  was  only  stated  to  have  been  served 
on  fi)ur  of  them,  {g) 

It  appears  to  have  been  holden  not  to  be  necessary,  in  an  in-  Of  theindict- 
dictment  against  a  public  officer  for  disobedience  of  oraers,  to  aver  ^^^^' 
that  the  orders  have  not  been  revoked;  for  the  orders,  being  stated 
to  have  been  given  by  those  who  were  empowered  by  certain  sta- 
tutes to  give  tiiem,  must  be  taken  to  remain  in  force  until  they 
were  revoked  or  contradicted.  (A)  But  an  indictment  for  disobey- 
ing an  order  of  justices  must  shew  explicitly  that  an  order  was 
made;  and  it  is  not  sufficient  to  state  the  order  by  way  of  recital. ({) 
It  is  said  to  be  more  safe  to  aver  that  the  defendant  was  requested 

(e)  Rex  V.  Gash  and    another,  \  cided  that  the  magistrates  of  JifikMfeftfx 

Slarkie  44 1 .  had  jarisdictton.    See  S%  (3eo.  3.  c.  64. 

if)  Id.  ibid.    The  motion  was  also  and  49  Geo.  S.  c.  185.  s.  1.* 

made  on  another  ground  \  namely,  a  {g)  Rex  v.  Kingston  and  others,  8 

defect  in  the  jurisdiction  of  the  ma-  East.  41. 

gistrates:    two    magbtrates   of  the  (h)  Rex  v.  Holland,  5  T.  R.  607. 

coonty  oi  JUiddUfex^  where  the  meet-  694»,  a  case  of  an  indictment  against 

ings  of  the  society  were  held,  having  the  defendant  for  nbalversations   in 

made  the  order,  though  the  society  office  while  he  was  one  of  the  council 

had  been  originally  established  in  Lanr  at  Madnu. 

dtm^  and  its  rules  enrolled  at  the  ses-  (0  Rex  v.  Crowhurstyt  LordRsym. 

sions  for  London.    But  the  court  de-  1S63. 
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to  comply  with  the  terms  of  the  order,  (k)  But  if  the  statement 
of  the  order  having  been  served  on  all  the  defendants  (which,  as 
has  been  before  observed,  is  a  necessary  statement)  be  omitted, 
the  want  of  such  an  allegation  will  not  be  supplied  by  averring 
that  they  were  all  requested  to  perform  the  duties  required  by  the 
order,  (f) 
Legality  of  Qn  a  motion  to  arrest  the  judgment  upon  an  indictment  for  dis- 

Snn^be        obeying  an  order  of  justices  for  the  payment  of  a  fine  upon  a  con- 
inquired  into    viction,  the  court  of  King's  Bench  refused  to  hear  any  objections 
on  motion        ^o  thie  conviction  which  did  not  appear  upon  the  face  ci  iU  (m) 
jud^^nu  Before  this  subject  is  concluded,  it  may  be  proper,  slunrllyv  to 

33  Geo.  3.  notice  the  statute  33  Geo.  3.  c.  55.  s.  L  which  gives  power  to  jus- 
c.  55.  ■'.  1.  tices  of  the  peace  assembled  at  any  special  or  petty  sessions,  upon 
**^^^'**'^  complaint  upon  oath  of  any  neglect  of  duty,  or  of  any  disobedience 
TpettytM^*  ^f  *"*y  lawful  warrant,  or  order  of  any  justice  or  justices  of  the 
rioni,  to  im-  peace,  by  any  constable,  overseer  of  the  poor,  or  other  peace  or 
pose  fines  upon  parish  officer,  (such  constable,  &c.  having  been  duly  summoned)  to 

constables.&c.  f  ^  •  x-  u^    n  a  a.  j 

for  neglect  of  impose,  upon  conviction,  any  reasonable  fine  or  fines^  not  exceed- 
daty,  and  dii-  ing  forty  shillings  $  and,  by  warrant  under  the  hands  and  seals  c^ 
^Sim'' r  ***  *°y  ^^  ^'  more  of  such  justices  so  assembled,  to  direct  the  fines 
ticei.  ^  ^^^    to  be  levied  by  distress  and  sale  of  the  offender's  goods.    And  it  is 

provided,  that  any  person  aggrieved  by  such  fine,  warrant,  &c. 

may  appeal  to  the  next  quarter  sessions ;  giving,  at  least,  ten  days' 

notice. 

{k)  % '  Chit.  Criin.  L.  879.  note  (g)  give  any  opinion  upon  the  point, 

citing  i  T.  R.  Sid.  which  is  the  case  (/)  Bex  v.  Kingston  and  others,  8 

of  Rex  V.  Fearnley,  where  an  objec-  East.  41,  53. 

tion  wastalLen  to  an  indictment  that  it  (m)  Rex  r.  Mitton,  S  Esp.  R.  200. 

did  not  contain  such  statement;  but  in  the  note, 
the  coart  did  not  find  it  necessary  to 
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OF  ESCAPES. 


An  escape  is,  where  one  who  i^  arrested  gcdns  his  liberty  before 
he  is  deuvered  by  the  course  of  the  law.  (a)  And  it  may  be  by 
the  party  himself ;  either  without  force  before  he  is  put  in  hold,  or 
with  force  after  he  is  restrained  of  his  liberty ;  or  it  may  be  by 
others ;  and  this  also  either  without  force,  by  their  permission  or 
negligence,  or  with  force,  by  the  rescuing  of  the  party  from  cus- 
tody. Where  the  liberation  of  the  party  is  eflFected  eitner  by  him- 
self or  others,  without  force,  it  is  more  properly  called  an  escape  ; 
where  it  is  effected  by  the  party  himself,  with  force,  it  is  called 
prison-breaking;  and  where  it  is  effected  by  others,  with  force,  it 
is  commonly  called  a  rescue,  {b)  In  the  present  Chapter  it  is  pro- 
posed to  consider  of  those  acts  without  force,  which  more  properly 
come  under  the  title  of  escape. 

There  is  little  worthy  of  remark  in  the  books  respecting  an  Of  an  escape 
escape  effected  by  the  party  himself,  without  force  :  but  the  ge-  ^7  *?Sf^"^^ 
neral  principle  appears  to  be,  that,  as  all  persons  are  bound  to  ^^ 
submit  themselves  to  the  Judgment  of  the  law,  and  to  be  ready  to 
be  justified  by  it,  those  who,  declining  to  undergo  a  leeal  .impri- 
sonment when  arrested  on  criminal  process,  free  themselves  from 
it  by  any  artifice,  and  elude  the  vigibmce  of  their  keepers,  before 
they  are  put  in  hold,  are  guilty  of  an  offence  in  the  nature  of  a 
high  contempt,  and  pimishable  by  fine  and  imprisonment,  (c)  And 
it  is  also  criminal  in  a  prisoner  to  escape  from  lawful  confinement^ 
though  no  force  or  artifice  be  used  on  his  part  to  effect  such  pur- 
pose. Thus,  if  a  prisoner  go  out  of  his  prison  without  any  ob- 
struction, the  doors  being  opened  by  the  consent  or  negligence  of 
the  gaoler,  or  if  he  escape  in  any  other  manner,  without  using  any 
hind  of  force  or  violence,  he  will  be  guilty  of  a  misdemeanor;  and 
if  his  prison  be  broken  by  others,  without  his  procurement  or  con- 
sent, and  he  escape  through  the  breach  so  made,  he  may  be 
indicted  for  the  escape,  {d) 

It  was  decided,  upon  an  indictment  for  an  escape  from  the  House  Eyidence. 
of  Correction,  after  conviction  for  a  capital  offence  and  conditional 

(a)  Ternti  de  la  ley.  Blac.  Com.  189. 

{b)  1  Hale  590.    SHawk.F.C.c.  17,  (d)  1  Hale  611.    2  Inst  589,  590. 

18,  19,  20,  21.  Summ.  108.    Staond.  P.  C.  80, 31.    2 

(e)  2  Hawk.  P.  C.  c.  17.  8.  5.    4  Hawk.  P.  C.  c  18.  &  9,  10.* 
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pardon^  that  a  certificate  from  the  officer  of  the  former  conviction 
was  not  evidence^  as  in  the  case  of  being  at  large  after  sentence  of 
transportation.  The  indictment  was  for  an  escape  from  the  House 
of  Correction  after  a  pardon,  upon  condition  of  being  there  for  one 
year ;  the  certificate  of  the  clerk  of  assize  was  produced  in  evi- 
dence :  but^  upon  a  case  reserved,  the  Judges  were  of  opinion  that 
the  certificate  was  no  evidence,  there  being  no  act  which  made  it 
evidence,  and  that  the  conviction  was  wrong,  {z)  But  a  late  sta- 
tute 4  Geo.  4*  c.  64.  s.  44.  to  the  intent  that  prosecutions  for 
escapes,  breaches  of  prison,  and  rescues,  may  be  carried  on  with 
as  little  trouble  and  expense  as  possible,  enacts  (amongst  other 
things)  that  in  case  of  any  prosecution  for  any  escape,  attempt  to 
escape,  breach  of  prison  or  rescue,  either  against  the  oiSender 
escaping  or  attempting  to  escape,  or  having  broken  prison,  or 
having  been  rescued,  or  against  any  other  person  or  persons  con- 
cerned therein,  or  aiding,  abetting,  or  assisting  the  same,  a  certifi-- 
cate  given  by  the  clerk  of  assize,  or  other  clerk  of  the  court  in 
which  such  offender  shall  have  been  convicted,  shall,  together  with 
due  proof  of  the  identity  of  the  person,  be  sufficient  evidence  to 
the  court  and  jury  of  the  nature  and  feet  of  the  conviction,  and 
of  the  species  and  period  of  confinement  to  which  such  person 
was  sentenced.  With  respect  to  the  form  of  such  a  certificate,  a 
case  decided  upon  a  statute  56  Geo.  3.  c.  27*  8.,8.,  now  repealed^ 
may  be  mentioned,  in  which  it  was  decided  that  the  certificate  of 
a  former  conviction,  authorized  by  that  statute^  should  set  forth 
the  effect  and  substance  of  the  conviction ;  and  that  stating  it  to 
have  been  for  felony  only  was  insufficient.  The  prisoner  was  in- 
dicted for  being  at  large  after  a  sentence  of  transportation  for 
seven  years :  the  indictment  only  stated  that  he  had  been  convicted 
of  felony,  without  specifying  the  nature  of  that  felony ;  and  the 
certificate  to  prove  the  former  oonvictibn  was  in  the  same  form. 
Upon  the  point  being  saved,  the  Judges  thought  this  case  decided 
by  a  former  case  of  Rex  t;.  Sutcliffe,  and  the  prisoner  was  remitted 
to  his  originJEd  sentence,  (y) 

It  may  be  here  mentioned  that,  by  a  late  statute,  44  Geo.  3.  c. 
Or^tB^S&a  ^'  *•  ^'  ^>flfe^ders,  against  whom  any  warrant  shall  be  issued,  e»- 
to  Ireland,  or  caping  from  Ireland  into  England  or*  Scotland^  may  be  appre- 
from  Ireland  to  bended  by  an  indorsed  warrant,  and  conveyed  to  Ireland:  and  the 
tobc^tpMS^'  fourth  section  of  the  act  makes  the  same  provision  as  to  offenders 
hended  and  escaping  from  England  or  Scotland  into  Ireland,  being  appre- 
hended and  conveyed  back  again  to  England  or  Scotland,  (e) 

Escapes  effected  or,  perhaps  more  properly,  suffered  by  others 
than  the  party  himself,  without  force,  by  permissioii  or  negligence, 
may  be  either,  I.  by  officers ;  or,  II.  by  private  persons. 
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brougbt  back 
again. 


(s)  Rex  r.  Smith,  East.  T.  1788. 
MS.  Bay]^,  J. 

(y)  Eex  V.  Watson,  Mich.  T.  18S1. 
MS.  Bayley,  J.  and  Raas.  and  Ry.  4S8. 
The  statute  56  Geo.  3.  c.  27.  s.  3.  au- 
thorized a  certificate  containing  the 
effect  and  substance  only,  omittiDg  the 
formal  part,  of  every  indicttuenti  con- 
viction,  &c. 


(e)  And  see  as  to  the  apprehension 
of  persons  escaping  from  England  into 
Scotland,  and  from  Scotlanu  into  Kne- 
land,  IS  Geo.  S.  c.  81.  And  as  to  t£e 
admitting  persons  apprehended  in  £Qg- 
land,  Scptland,  ani  Ireland,  respect- 
ively, to  bail,  for  bailable  offbnces*  see 
45  Geo.  3.  c.  92.  and  54  Geo.  S.  c.  18& 


CHAP.  XXXII.  §  1.]     Of  Escapes  suffered  by  Officers,  369 


SECT,  I. 

Of  Escapes  stiffired  by  Officers. 

An  escape  of  this  kind  must  be  from  a  justifiable  imprisonment  for 
a  criminal  matter,  after  an  actual  arrest. 

As  there  must  be  an  actual  arrest,  it  has  been  holden,  that  if  an  The  escape 
ofl&cer,  having  a  warrant  to  arrest  a  man,  see  him  shut  up  in  a  ""•*  ^  ?^^^ 
house,  and  challenge  him  as  his  prisoner,  but  never  actually  have  ^^  "    *'' 
him  in  his  custody,  and  the  party  get  free,  the  officer  cannot  be 
charged  with  an  escape.  (/) 

The  arrest  and  imprisonment  must  be  justifiable  ;  for,  if  a  party  And  the  arrest 
be  arrested  for  a  supposed  crime,  where  no  such  crime  was  com-  ^^  imprison- 
mitted,  and  the  party  neither  indicted  nor  appealed,  or  for  such  a  j^tifiabie. 
slight  suspicion  of  an  actual  crime  and  by  such  an  irregular  mitti- 
mus as  will  neither  justify  the  arrest  nor  imprisonment,  the  officer 
is  not  guilty  of  an  escape  by  suffering  the  prisoner  to  go  at  large,  (g) 
But  it  seems  that  if  a  warrant  of  commitment  plainly  and  express- 
ly charge  the  party  with  treason  or  felony,  though  it  be  not  strictly 
formal,  the  gaoler,  suffering  an  escape,  is  punishable;  and  that 
where  commitments  are  good  in  substance,  the  gaoler  is  as  much 
bound  to  observe  them  as  if  they  were  made  ever  so  exactly.  (A) 
It  is  stated  as  a  sood  general  rule  upon  this  subject  that,  whenever 
an  imprisonment  is  so  far  irregular  that  it  will  be  no  offence  in  the 
prisoner  to  break  from  it  by  force,  it  can  be  no  offence  in  the 
officer  to  suffer  him  to  escape,  (t) 

The  imprisonment  must  not  only  be  justifiable,  but  also  for  some  The  imprison- 
criminal  matter.    But  the  escape  of  one  committed  for  petit  lar-  "*«"»'  ™'»»?  ^ 
ceny  only  is  criminal ;  and  it  seems  most  agreeable  to  the  general  matter,  Md 
reason  of  the  law  that  the  escape  of  a  person  committed  for  any  contiauing  at 
other  crime  whatsoever  should  ^o  be  criminal.  ( /)     The  impri-  Jj®  ^*"*^  °^ 
sonment  must  also  be  coritinuing  at  the  time  of  the  escape ;  and  its     ^^ 
continuance  must  be  grounded  on  that  satisfaction  which  the  pub- 
lic justice  demands  for  the  crime  committed.    So  that  if  a  prisoner 
be  acquitted,  and  detained  only  for  his  fees,  it  will  not  be  criminal 
to  suffer  him  to  escape,  though  the  judgment  were  that  he  should 
be  discharged,  '^  paying  his  fees  ;"  he  being  in  such  case  detained 
only  as  a  debtor :  but  if  a  person,  convicted  of  a  crime,  be  con- 
demned to  imprisonment  for  a  certain  time,  and  also  *^  U7ttil  he 
^'  pays  his  fees,^'  it  is  said  that  perhaps  an  escape  of  such  per- 
son, after  the  time  of  hie  imprisonment  is  elapsed,  without  paying 
his  fees,  may  be  criminal;   as  it  was  part  of  the  punishment 

(/)  2  Hawk.  P.  C.  c.  19.  s.  1.  1  Lord  Rayni.  424. 

(g)  Id.  ibid,  8.  %.  (t)  Id. ibid.  s.  2,   And  see  poit^  Chap. 

(A)  8  Hawk.  P.  C.  c.  19.  s.  24.     A  xxxiii. 
connnittnent  to  a  prison^  and  not  to  a        (A  2  Hawk.  P.  C.  c.  19.  s.  3.     1 

perton^  was  held  good  in  Rex  v.  Fell,  Hale  592. 
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that  the  imprisonment  should  be  continued  till  the  fees  should  be 
paid.  (A) 

The  next  important  inquiry  upon  this  subject  will  be,  whether 
the  escape  be  voluntary  or  negligent^  as  the  former  is  an  o£knce 
of  a  much  more  serious  nature  than  that  which  may  have  been 
committed  by  negligence. 

Whenever  an  officer,  having  the  custody  of  a  prisoner  chained 
with,  and  guilty  of,  a  capital  offence,  knowingly  gives  him  his 
liberty  with  an  intent  to  save  him  either  from  his  trial  or  execu- 
tion, such  officer  is  guilty  of  a  voluntary  escape  ;  and  thereby  in- 
volved in  the  guilt  of  the  same  crime  of  which  the  prisoner,  is 
guilty,  and  for  which  he  was  in  custody.  (/)  Hawkins  says,  that  it 
seems  to  be  the  opinion  of  Sir  Matthew  Hah,  {m)  that  in  some 
cases  an  officer  may  be  adjudged  guilty  of  a  voluntary  escape  who 
had  no  such  intent  to  save  the  prisoner,  but  meant  only  to  give 
him  a  liberty  which,  by  law,  he  had  no  colour  of  right  to  give ;  as 
if  a  gaoler  should  bail  a  prisoner  who  is  not  bailable :  but  he  with- 
holds his  assent  to  that  opinion,  on  the  grounds  that  it  is  not  suffi- 
ciently supported  by  authorities,  and  does  not  seem  to  accord  with 
the  purview  of  a  statute  6  Edw.  3.  c.  8.  relating  to  the  improper 
bailing  of  persons  by  the  marshals  of  the  King's  Bench,  (n)  He 
says  idso,  that  it  seems  to  be  agreed  that  a  person  who  has  power 
to  bail  is  guilty  only  of  a  negligent  escape,  by  bailing  one  who  is 
not  bailable;  and  that  there  are  some  cases  wherein  an  officer  seems 
to  have  been  found  to  have  knowingly  given  his  prisoner  more 
liberty  than  he  ought  to  have  had,  (as  by  allovring  him  to  go  out 
of  prison  on  a  promise  to  return ;  or  to  go  amongst  his  friends,  to 
find  some  who  would  warrant  goods  to  be  his  own  which  he  is  sus- 
pected to  have  stolen)  and  yet  seems  to  have  been  only  adjudged 
guilty  of  a  negligent  escape,  (o)  And  he  concludes  by  saying,  that 
if,  in  these  cases,  the  officer  were  onlv  guilty  of  a  negligent  escape, 
in  suffering  the  prisoner  to  go  out  of  the  limits  of  the  prison,  with- 
out any  security  for  his  return,  he  could  not  have  been  guilty  in  a 
higher  degree  if  he  had  taken  bail  for  his  return ;  and  that  from 
thence  it  seems  reasonable  to  infer  that  it  cannot  be,  in  all  cases,  a 
general  rule  that  an  officer  is  guilty  of  a  voluntary  escape  by  bailing 
his  prisoner,  whom  he  has  no  power  to  bail,  but  that  the  judgment 
to  be  made  of  all  offences  of  this  kind  must  depend  upon  the  cir- 
cumstances of  the  case :  such  as  the  heinousness  of  the  crime  with 
which  the  prisoner  is  charged,  the  notoriety  of  his  guilt,  the  im- 
probability of  his  returning  to  render  himself  to  justice,  the  inten- 
tion of  the  officer,  and  the  motives  on  which  he  acted,  {p) 


{k)  2  Hawk.  P.  C.  c.  19.  s.  4.  This 
seems  to  be  a  ^ood  reason  t  bnt  Haw- 
kins says  that  it  is  to  be  intended  only 
wbiere  the  fees  are  due  to  others  as 
well  as  to  tbe  gaoler ;  for,  otherwise, 
the  ^oler  would  be  the  only  sufferer 
by  tbe  escape;  and  that  it  would  be 
hard  to  punish  him  for  suffering  an  in- 
jary  to  aimself  only  in  the  non-pay- 
ment of  a  debt  in  his  power  to  relrase. 

(I)  Staund.  P.  C.  38.  8  Hawk.  P.  C. 
c.  19.  s.  10.     4  Blac.  Com.  199^. 


(m)  Sum.  lis.     I  Hale  596,  597. 

(II)  A>«f.  376. 

(o)  Hawkins  says,  however,  that  it 
must  be  confessed  that,  in  these  cases, 
the  prisoner  was  Mily  accused  of  lar- 
ceny, and  that  it  does  aot  appear  whe- 
ther he  were  bailable  ornot ;  and  that, 
generally,  the  old  cases  concemine 
this  subject  are  so  very  briefly  reporlea 
that  it  is  very  difficult  to  make  an  ex- 
act state  of  ttie  matter  from  them. 

(p)  2  Hawk.  P.  C.  c.  19.  s.  10. 
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It  appears  to  have  been  holden,  that  it  is  an  escape  in  a  con- 
stable to  discbarge  a  person  committed  to  his  custody  by  a  watch- 
man as  a  loose  and  disorderly  woman^  and  a  street-  walker^  although 
no  positive  charge  was  made,  {q) 

A  negligent  escape  is  where  the  party  arrested  or  imprisoned  ^^  negligent 
escapes  against  the  will  of  him  that  arrests  or  imprisons  him,  and  ****!***• 
is  not  freshly  pursued  and  taken  again  before  he  has  been  lost 
sight  of.  (r)  And,  from  the  instances  of  this  offence  mentioned  in 
the  books,  it  seems  that  where  a  party  so  escapes  the  law  will  pre- 
finme  negligence  in  the  officer.  Thus,  if  a  person  in  custody  on  a 
charge  of  larceny  suddenly,  and  without  the  assent  of  the  con- 
stable, kill,  hang,  or  drown  himself,  this  is  considered  as  a  negli- 
gent escape  in  the  constable,  (s)  And  if  a  prisoner  charged  with 
felony  break  a  gaol,  it  is  said  that  this  seems  to  be  a  negligent 
escape ;  because  there  wanted  either  the  due  strength  in  the  gaol 
that  should  have  secured  him,  or  the  due  vigilance  in  the  gaoler  or 
his  officers  that  should  have  prevented  it.  {t)  But  it  is  submitted 
that  it  would  be  competent  to  a  person  charged  with  a  negligent 
escape  under  such  circumstances  to  shew  in  his  defence  that  all 
due  vigilance  was  used,  and  that  the  gaol  was  so  constructed  as  to 
have  been  considered  by  persons  of  competent  judgment  a  place  of 
perfect  security.  Undoubtedly  an  escape  happening  from  defects 
in  these  particulars  would  come  within  the  principle  of  guilty  neg- 
ligence in  those  concerned  in  the  proper  custody  of  the  criminal ; 
and  neglect  in  not  keeping  gaols  in  a  proper  state  of  repair,  by 
those  who  are  liable  to  the  burthen  of  repairing  them,  appears  in 
many  instances  to  have  been  treated  as  an  indictable  offence,  tend- 
ing to  the  great  hindrance  and  obstruction  of  justice,  (u) 

A  person  who  has  power  to  bail  is  guilty  only  of  a  negligent  Negligent 
escape  by  bailing  one  who  is  not  bailable.    Thus  if  a  justice  of  ^imiuiBr  to 
peace  bails  a  person  not  bailable  by  law,  it  excuses  the  gaoler,  and  bail. 
is  not  felony  in  the  justice ;  but  a  negligent  escape,  for  which  he 
is  finable  at  common  law,  and  by  the  justices  of  gaol  delivery,  (w) 

(q)  Rex  V.  Bootie,  9  Burr.  864.  M  remoii  pietaieque  aihUntA  juikia 

(r)  Dait.  c.  159.     1  Burn.  Just.  JBs-  dekite  exequantur,    Flet.  Lib.  I.  cap. 

cape  IV.  26.    And  the  Mirror  of  Justices,  Co. 

($)  Dalt.  c.  159.  5.  s.  1.  n.  54.  says,  that  it  is  an  abuse 

£)  1  Bale  600.  where  it  is  said  that  that  prisoners  snould  be  charged  with 

erefore  it  is  lawful  for  the  gaoler  irons,  or  put  to  any  pain,  before  they 

'*  to  hamper  them  with  i^ons,  to  pre-  be  attainted  of  felony :  and  Lord  C0k€^ 

**vent  their  escape."    But  see  the  note  in  his   comment   on  the  statute  of 

(a)  £frfW.  where  it  is  said  that  this  I i-  Westm.  2.  ch.  11.  is  express,  that  bj 

berty  can  only  be  intended  where  the  the  common  law  it  might  not  be  done. 

oiEcer  has  just  reason  to  fear  an  es-  2  Inst.  SSI. 

cape«  as  where  the  prisoner  is  unruly,        (u)  See  the  precedents  of  indictmeots 

or  makes  any  attempt  for  that  ])ur-  for  this  offence,  4  Wentw.  363.  Cro. 

pose;    but  tnat  otherwise,  notwith-  Circ.  Comp.  318.  Cro.  Circ.  Ass.  398. 

standing  the  common  practice  of  gao-^  3  Chit.  Crtm.  L.  668,  669. 
lers,  it  seems  altogether  unwarrantable,        (w)  At  common  law,  according  to 

and  contrary  to  the  mildness  and  hu-  95  Edw.  3.  39.  (in  the  last  edition  of 

manity  of  the  laws  of  England^  by  the  year  books  mispaged  S5  Edw.  3. 

which  gaolers  are  forbid  to  put  their  88.  a.)  and  by  the  justices  of  gaol  de^ 

Jrisoners  to  any  pain  or  torment;  Co.  livery,  by  the  statute  1  and  2  Ph.  and 

'.  0.34,35.  Cuatodetgaoiarumpttnam  M.  c.  13.    See  1  Bale  596.  and  as^  to 

Ubi  eommUiiM  non  augeani^  net  com  escapes  by  admitting  to  bail  or  to  iro- 

torqucanl  vd  redimanty  Bed  omni  aavi-  proper  liberty,  aniCj  870. 
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It  is  laid  down  as  clear  law^  that  whoever  de  facto  occupies  the 
office  of  gaoler  is  liable  to  answer  for  a  negligent  escape^  and  that 
it  is  ill  no  way  material  whether  or  not  his  title  to  the  office  be 
legal,  {x)  But  it  seems  that  an  indictment  for  a  negligent  escape 
will  only  lie  against  those  officers  upon  whom  the  law  casts  the 
obligation  of  safe  custody^  and  will  not  lie  against  the  mere  ser- 
vants of  such  officer.  Thus,  where  the  indictment  was  against  one 
of  the  yeomen  wardens  of  the  Tower  and  the  gentleman  gaoler,  for 
permitting  Colonel  Parker,  who  was  committed  for  high  treason, 
to  escape,  it  appeared  that  the  constable  of  the  Tower  had  com- 
mitted the  colonel  to  their  special  care :  but  the  court  held  that 
the  defendants  were  not  such  officers  as  the  law  took  notice  of,  and 
therefore  could  not  be  guilty  of  a  negligent  escape;  and  they  were 
acquitted,  (y)  And  upon  the  same  principle  anotixer  wardour  of 
the  Tower  appears  also  to  have  been  acquitted  of  a  negligent 
escape,  (z)  It  appears,  however,  that  a  sheriff  is  as  much  liable 
to  answer  for  an  escape  suffered  by  his  bailiff  as  if  he  had  actually 
suffered  it  himself;  that  the  court  may  charge  either  the  sheriff  or 
bailiff  for  such  an*  escape ;  and  that,  if  a  deputy  gaoler  be  not  suf- 
ficient to  answer  a  negligent  escape,  his  principal  must  answer  for 
him.  (a) 

The  difference  between  a  voluntary  and  negligent  escape  will 
also  require  to  be  attended  to  in  considering  the  effect  of  the  re- 
taking  of  a  prisoner  after  he  has  been  suffered  to  escape. 

When  an  officer  has  voluntarily  suffered  a  prisoner  to  escape, 
it  is  said  that  he  can  no  more  justify  the  re-taking  him  than  if  he 
had  never  had  him  in  custody  before ;  because,  by  his  own  free 
consent,  he  hath  admitted  that  he  hath  nothing  to  do  with  him  : 
but  if  the  party  return,  and  put  himself  again  under  the  custody  of 
the  officer,  it  seems  that  it  may  probably  be  argued  that  the  officer 
may  lawfidly  detain  him,  and  bring  him  before  a  justice  in  pur- 
suance of  the  warrant.  (/>) 

It  seems  to  be  clearly  agreed  by  all  the  books  that  an  officer 
making  fresh  pursuit  after  a  prisoner,  who  has  Escaped  through  his 
negligence,  may  retake  him  at  any  time  afterwards,  whether  he  find 
him  in  the  same,  or  a  different  county :  and  it  is  said  generally  in 
some  books,  that  an  officer,  who  has  negligently  suffered  a  prisoner 
to  escape,  may  retake  him,  wherever  he  finds  him,  without  men- 
tioning any  fresh  pursuit ;  and,  indeed,  since  the  liberty  gained  by 
the  prisoner  is  wholly  owing  to  his  own  wrong,  there  seems  to  be 
no  reason  why  he  should  have  any  manner  of  advantage  from  it.(r) 
If  the  officer  pursue  a  prisoner,  who  flies  from  him,  so  closely  as 
to  retake  him  without  losing  sight  of  him,  the  law  regards  the  pri- 
soner as  being  so  much  in  his  power  all  the  time  as  not  to  adjudge 
such  flight  to  amount  to  an  escape :  but  if  the  officer  once  lose 


(x)  8  Hawk.  P.  C.  c.  19.  s.  28. 

(jr)  Rex  V.  Hill  and  Dod,  Old  Bailey, 
Jan,  1694,  1  Burn.  Just  Eicape^  III. 
p.  930.  (24th  ed.) 

(z)  Rex  V,  Rich,  Old  Bailey,  Jan. 
1694,  MS.  Bayley,  J. 

{a)  S  Hawk.  P.  C.  c.  19.  s.  29.  and 
Rex  V.  Fell,  1  Lord  Rayra.  424.  2 
Salk.  272.    Hawkins  says,  '*  But  if  the 


*'  gaoler  who  suffers  an  escape  have  an 
*^  estate  for  life  or  years  in  the  office, 
*^  I  do  not  find  it  agreed  how  far  he  in 
**  reversion  is  liable  to  be  punished.** 

{b)  2  Hawk.  P.  C.  c.  19.  s.  12.  c.  18. 
s.  9.  Dalt  c.  169.  I  Bum.  Just. 
Eicape. 

(c)  2  Hawk.  P.  C.  c.  19.  s.  12.  ' 
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sight  of  the  prisoner,  it  seems  to  be  the  better  opinion  that  he  will 
be  guilty  of  a  negligent  escape,  though  he  should  retake  him  im- 
mediately afterwards,  {d)  And  if  he  has  been  fined  for  the  offence, 
it  is  clear  that  he  will  not  avoid  the  judgment  of  his  fine  by  re- 
taking the  prisoner,  (e)  And  it  is  also  clear  that  he  cannot  excuse 
himself  by  killing  a  prisoner  in  the  pursuit,  though  he  could  not 
possibly  retake  him ;  but  must,  in  such  case,  be  content  to  submit 
to  such  fine  as  his  negligence  shall  appear  to  deserve.  (/) 

The  proceedings  against  persons  charged  with  having  suffered  Proceedings 

escapes  must  in  seneral  be  by  presentment  or  indictment,  or  they  ^y  present- 
ly   i.«^a.«/\  ment  or -fit* 
may  be  by  information,  (g)  dictment,  or 

But  where  persons  present  in  a  court  of  record  are  committed  to  by  a  more 
prison  by  such  court,  iJie  keeper  of  the  gaol,  as  he  is  bound  to  have  »n«ninary 
them  always  ready  to  produce  when  called  for,  if  he  fail  to  pro-.  ^^^^* 
duce  them,  will  be  adjudged  guilty  of  an  escape,  without  further 
inquiry;  unless  he  have  some  reasonable  matter  to  allege  in  his 
excuse ;  as  that  the  prison  was  set  on  fire,  or  broken  open  by  ene- 
mies, &c.  for  he  will  be  concluded  by  the  record  of  the  commit- 
ment from  denying  that  the  prisoners  were  in  his  custody,  (h) 
And  some  have  holden,  (t)  that  if  a  gaoler  say  nothing  in  excuse  of 
such  an  escape,  it  shall  be  adjudged  voluntary :  but  it  seems  diffi- 
cult to  maintain  that  where  it  stands  indifferent  whether  an  escape 
be  n^ligent  or  voluntary,  it  ought  to  be  adjudged  a  crime  of  so 
high  a  nature^  without  a  previous  trial,  {k)  With  respect  to  other 
prisoners  not  committed  in  such  manner,  but  in  the  custody  of  a 
gaoler  or  other  person  by  any  other  means  whatsoever,  it  seems  to 
be  agreed  that  the  person  who  had  them  in  custody  is  in  no  case 
punishable  for  an  escape,  until  it  be  presented.  (/)  But  it  is  laid 
down  as  a  rule  that  though,  where  an  escape  is  fineable,  the  pre- 
sentment of  it  is  traversable ;  yet  that  where  the  offence  is  amer- 
ciable  only,  there  the  presentment  is  of  itself  conclusive ;  such 
amerciaments  being  reckoned  amongst  those  minima  de  quibus  non 
curat  lex:  (m)  and  this  distinction  is  said  to  be  .well  warranted  by 
the  old  books,  (n) 

It  should  be  observed  that  it  is  laid  down  in  the  books  that  a 
person  who  has  suffered  another  to  escape  cannot  be  arraigned  for 
such  escape  as  for  felony,  until  the  principal  be  attainted ;  on  the 
ground  that  he  is  only  punishable  in  this  degree  as  an  accessory 
to  the  felony,  and  that  the  general  rule  is,  that  no  accessory  ought 
to  be  tried  until  the  principal  be  attsdnted ;  (o)  but  that  he  may  be 

(lO  Staundf.  P.  C.  33.     1  Hale  602.  (0  Staandf.  P.  C.  34.     1  Hale  599. 

8  Hawk.  P.  C.  c.  19.  s.  6,  IS.  603. 

(e)  2  Hawk.  P.  C.  c.  19.  s.  19, 13.  (Ar)  9  Hawk.  P.  C.  c.  19.  s.  15. 

(/)  Stauadf.  P.  C.  33.     1  Hawk.  P.  (i)  Id.  ibid,  s.  16. 

C.  c.  88.  s.  1 1,  19.    8  Hawk.  P.  C.  c.  (m)  Staundf.  P.  C.  c.  39.  p  36. 

19.  s.  6,  13.  (fi)  9  Hawk.  P.  C.  c.  19.  s.  21.  and 

(^)  Rex  o.thc  Gaoler  of  Shrewsbury,  see  po«f,  376.  as  to  escapes  fineable  or 

1  Sir.  539.  where  the  court  refused  to  amerciable. 

mot  an  attachmenlagainst  the  gaoler  (o)  See  ante^  36.  et  ieq.    By  the  1  = 

for  a  voluntary  ascape  of  one  in  exe-  Ann.  st.  9.  c.  9.  an  accessory  niay  be 

culion  for  obstructing  an  excise  officer  tried  where  the  principal  offender  has 

in  the  execution  of  bis  office,  but  or-  been  convicted,  ^r.  thqugh   not  at- 

dered  him  to  shew  cause  why  there  tiUnted,  Ante,  p.  38.  In  the  Cro.  Circ. 

should  not  be  an  information.  Ass.  338  is  an  indictment  as  for  a  mis- 

(h)  9  Hawk.  P.  C.  c.  19.  s.  15.  demeanor  against  a  gaoler,  for  wilfully 
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indicted  and  tried  for  a  misprision  before  any  attainder  of  the  prin- 
eipal  offender ;  for^  whether  such  offender  were  guilty  or  innocent, 
it  was  a  high  contempt  to  suffer  him  to  escape.     If,  however,  the 
commitment  were  for  high  treason,  and  the  person  committed  ac- 
tually guUty  of  it,  it  is  said  that  the  escape  is  immediately  punish- 
able as  high  treason  also,  whether  the  party  escaping  be  ever  con* 
victed  of  such  crime  or  not ;  and  the  reason  given  is,  that  there 
Are  no  accessories  in  high  treason,  (o) 
Of  the  Indict*       Every  indictment  for  an  escape,  whether  negligent  or  volun- 
es^/r'  "      ^•'y*  must  expressly  shew  that  the  party  was  actually  in  the  de- 
fendant's custody  for  some  crime,  or  upon  some  commitment  upon 
suspicion ;  (p)   and  judgment  was  arrested  upon  an  indictment 
which  stated  that  the  prisoner  was  in  the  defendant's  custody, 
and  charged  with  a  certain  crime,  but  did  not  state  that  he  was 
committed  for  that  crime ;  for  a  person  in  custody  may  be  charged 
with  a  crime,  and  yet  not  be  in  custody  by  reason  of  such  chaise,  {a) 
But  where  a  person  was  committed  to  the  custody  of  a  constable 
by  a  watchman,  as  a  loose  and  disorderly  woman  and  a  street- 
walker, it  was  holden,  upon  an  indictment  against  the  constable 
for  discharging  her,  that  by  an  allegation  of  his  being  charged 
with  her,  ^'  so  being  such  loose,  &c."  it  was  sufficiently  averred 
that  he  was  charged  with  her  ^'  a«  such  loose,  &c. '/'  and  it  was  also 
holden  not  to  be  necessary  to  aver  that  the  defendant  knew  the 
woman  to  be  a  street- walker,  (r)     And  every  indictment  should 
also  shew  that  the  prisoner  went  at  large :(«)  and  also  the  time 
when  the  offence  was  committed  for  which  the  party  was  in  cus- 
tody ;  not  only  that  it  may  appear  that  it  was  prior  to  the  escape, 
but  also  that  it  was  subsequent  to  the  last  general  pardon.  (/)     If 
the  indictment  be  for  a  voluntary  escape,  it  must  allege  that  the 
defendant  feloniously  and  voluntarily  permitted  the  prisoner  to  go 
at  large  ;(t/}  and  must  also  shew  the  species  of  crime  for  which  the 
party  was  imprisoned ;  for  it  will  not  be  sufficient  to  say,  in  ge- 
neral, that  he  was  in  custody  for  felony,  Scc,{w)     But  it  is  ques- 
tionable whether  such  certainty,  as  to  the  nature  of  the  crime,  be 
necessary  in  an  indictment  for  a  negligent  escape  ;  as  it  is  not  in 
such  case  material  whether  the  person  who  escaped  were  guilty 
or  not.  (x) 
Of  thetiiaL  By  the  statute  fFestminster  1.  c.  3.  the  proceedings  and  trial 

for  the  ofience  of  an  escape  were  to  be  had  before  the  justices  in 
eyre :  but  it  was  adjudged  that  the  jurisdiction  of  the  Court  of 
King's  Bench  was  not  restrained  by  that  statute,  that  court  being 

permitting  a  prisoner  to  escape  who  mcnts,  Rex  r.  Boyall,  S  Burr.  8S^. 

was  under  sentence  of  imprisonnient  («)  9  Hawk.  P.C.  c.  19.  s.  14.,  where 

for  the  term  of  six  months,  after  a  con*  it  is  Mid  that  this  is  most  properly  ex- 

victiou  of  grand  larceny:  but  it  seems  pressed  by  the  words  exivii  ad  iargmm. 

that  it  ought  to  have  been  laid  as  a  (()  2  Hawk.  P.  C.  c.  19.  s.  14.     But 

felony.    See  2  Starkie,  Crim.  Plead,  upon  an  indictment  for  an  escape  the 

600.  note  (b)  referring  to  Rex  v.  Bur-  court  will  not  intend  a  pardon ;  it  must 

ridge,  S  P.  Wros.  497.  be  shewn  by  the  defendant,  by  way  of 

(o)  %  Hawk.  P.  C.  c.  19.  8.S6.  excuse.    Rex  v.  Fell,  1  Lord  Raym. 

(p)  Id.  ibid.  9.14.  494. 

iq)  Rex  V.  Fell,  I  Lord.  Raym.  424.  (u)  Felonic^  ei  voitmtarie  A.  B.  ad 

2  Salk.  272.  largum  irepermiiii. 

(r)  Rex  V.  Bootio,  2  Burr.  864.;  and  (w)  2  Hawk.  P.  C.  c.  19.  s.  14. 

see  as  the  sufficiency  of  such  aver*  (s)  Id. 
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the  hij^iefit  court  of  eyre.(y)  The  31  £dw.  3.  c.  14.  enacts 
thai  the  escape  of  thieires  and  felons,  and  the  chattels  of  felons^ 
&€»  from  thenceforth  to  be  judged  before  any  of  the  Kin/fa  justices j 
shall  be  levied  from  time  to  time,  &c.  by  which  it  seema  to  be 
implied  that  other  justices,  as  well  as  those  in  eyre,  may  take  cog- 
niaance  of  escapes  :  and  it  is  certain  that  justices  oi  gaol  delivery 
may  punish  justices  of  peace  for  a  negligent  escape,  in  admitting 
persons  to  bail  who  are  not  bailable. (z)  The  1  luch*  3,  c.  3.  en- 
acts that  justices  of  peace  shall  have  authority  to  enquire  in  their 
aesaions  of  all  manner  of  esci^>es  of  every  person  arrested  anc 
imprisoned  for  felony. 

The  enactment  of  the  4  Geo.  4.  c.  64  s.  44.,  as  to  the  evidence  ETidence. 
by  the  certificate  of  the  clerk  of  assize,  or  clerk  of  the  court  in 
which  the  offender  was  convicted,  has  been  already  mentioned.  (/) 

In  considering  of  the  punishment  for  this  offence,  it  will  be  Ponbhrnent.— 
necessary  again  to  attend  to  the  distinction  between  a  voluntary 
and  negligent  escape. 

It  seems  to  be  generally  agreed  that  a  voluntary  escape  amounts  ^  ^"^"  ^^^^ 
to  the  same  kind  of  crime  as,  the  offence  of  which  the  party  was  '"'*"y**^*P*- 
guilty,  and  for  which  he  was  in  custody;  whether  the  person 
escaping  were  actually  committed  to  some  gaol,  or  under  an  arrest 
only,  and  not  committed;  and  whether  he  were  attainted,  or  only 
accused  of  such  crime,  and  neither  indicted  nor  appealed,  (a)  But 
the  voluntary  escape  of  a  felon  will  be  within  the  benefit  of  clergy, 
though  the  felony  for  which  the  party  was  in  custody  be  ousted.  (^) 
An  escape  suffered  by  one  who  wrongfully  takes  upon  him  die 
keeping  of  a  gaol  seems  to  be  punishable  in  the  same  manner  as 
if  he  were  rightfully  entitled  to  the  custody ;  for  the  crime  is  in 
both  cases  of  the  same  ill  consequence  to  tne  public,  (c)  But  no 
one  is  punishable  in  this  degree  for  a  voluntary  escape  but  the 
person  who  is  actually  guilty  of  it :  therefore,  the  principal  gaoler 
is  only  fineable  for  a  voluntary  escape  suffered  hy  his  deputy.  (eQ 
One  voluntary  escape  is  said  to  amount  to  a  forfeiture  of  a  gaoler's 
office,  (e) 

No  escape  will  amount  to  a  capital  offence  unless  the  cause  for 
which  the  party  was  committed  were  actually  such  at  the  time  of 
the  escape :  its  becoming  a  capital  offence  afterwards,  as  by  the 
death  of  a  party  woundea  at  the  time  of  the  escape,  but  not  then 
dead,  will  not  be  sufficient.  (/) 

Whenever  a  person  is  found  guilty  upon  an  indictment  or  pre-  Of  the  puDish- 
aentment  of  a  negligent  escape  of  a  criminal  actually  in  his  cus-  of^negKg^^' 
tody,  he  ought  to  be  condemned  in  a  certain  sum,  to  be  paid  to  escapes. 

{y)  StauDdf.  P.  C.  c.  SS.  p,  36.    Eo  on  an  indictment  of  death,  and  only 

que  te  banke  ie  rog  e»i  un  eire,  tf  plw  coiiiraitted  till  the  year  and  day  should 

kmmt  que  un  eire^  ear  n  ie  dre  tea  in  be  parsed,  to  give  the  widow  or  heir 

INS  c#iMijr,  ei  if  knnke  ie  roy  vdgne  ia^  an  opportunity  of  bringing  their  ap« 

fr  eire  eeuern,  peal.    Id.  ibid. 

(z)  S  Hawk.  P.  C.  c.  19.  8.  19.  anie^        (b)  1  Hale  599. 
871.  (c)  SHawk.  P.C.  c.  19.S.  SS. 

(/)  ^fi/r,S68.  {d)  Rex  v.  Fell,  I  Lord  Raym,  494. 

(a)  9  Hawk,  P.  C.  c.  19.  s.  92.    And  S  Salk.  S78.    1  Hale  697,  698. 
it  is  said  to  be  no  excuse  of  such  escape        (<?)  2  Hawk.  P.  C.  c.  19.  s.  SO. 
that  the  prisoner  had  been  acquitted        (/)  8  Hawk.  P.  C.  c.  Id.  s.  26. 
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the  King  as  9ijlne.{g)  And  it  seems  that  by  the  common  law  the 
penalty  for  suffering  the  negligent  escape  of  a  person  attainted 
was  of  course  a  hundred  pounds^  and  for  suffering  such  escape  of 
a  person  indicted,  and  not  attainted,  five  pounds  ;  and  that  it  the 
person  escaping  were  neither  attainted  nor  indicted,  it  was  left  to 
the  discretion  of  the  court  to  assess  such  a  reasonable  forfeiture 
as  should  seem  proper.  And  it  seems  also,  that  if  the  party  had 
escaped  twice,  these  penalties  were  of  course  to  be  doubled :  but 
that  the  forfeiture  was  no  greater  for  suffering  a  prisoner  to  escape 
who  had  been  committed  on  two  several  accusations,  than  if  he 
had  been  committed  but  on  one.  (A)  It  is  the  better  opinion  that 
one  negligent  escape  will  not  amount  to  a  forfeiture  of  a  gaoler's 
office ;  yet  if  a  gaoler  suffer  many  negligent  escapes,  it  is  said 
that  he  puts  it  in  the  power  of  the  court  to  oust  him  of  his  office 
at  discretion,  (t) 
Punishment  of  Some  regulations  by  statutes  respecting  the  punishment  of  neg- 
c«pe?by*8ta^    ligent  escapes  should  also  be  noticed. 

tutes.  The  5  £d.  3.  c.  8.  recites,  that  persons  indicted  of  felonies  had 

5  Ed.  3.  c.  8.    removed  the  indictments  before  the  King,  and  there  yielded  them- 
"h^r^V  ?*'"   ®®^^^^>  *^°^  ^*^  \}ee:n  incontinently  let  to  bail  by  the  marshals  of 
King's  Bench.  ^^  King's  Bench ;  and  enacts,  that  such  persons  shall  be  safely 
and  surely  kept  in  prison  :  and  (after  providing  for  the  manner  of 
such  confinement,  &c.)  further  enacts,  that  if  any  such  prisoner 
be  found  wandering  out  of  prison  by  bail  or  without  baU,  the  mar- 
shal being  found  guilty,  shall  have  a  year's  imprisonment,  and  be 
ransomed  at  the  King  s  will. 
56Q.3.C.  63.       The  statute  66  Geo.  3.  c.  63.,  which  was  passed  for  regulating 
havingthe!^  ^^  general  Penitentiary  for  convicts  at  MiUbank,  enacts  that  if 
tody  of  con-    any  person  having  custody  of  any  convict,  or  being  employed  by 
nwa/'^^iten-  ^^  P^rson  having  such  custody,  in  the  manner  mentioned  in  the 
tiary.  ^t,  shall  negligently  permit  any  such  convict  to  escape ;  such 

Eerson  so  permitting  snail  be  guuty  of  a  misdemeanor;  and  being 
kwfuUy  convicted  shall  be  liable  to  fine  or  imprisonment,  or  to 
both,  at  the  discretion  of  the  court.  (A) 

It  has  been  holden  that  a  negligent  escape  may  be  pardoned  by 
the  King  before  it  happens,  but  that  a  voluntary  one  cannot  be  so 
pardoned.  (/)  Upon  an  indictment  for  an  escape  the  court  will  not 
mtend  a  pardon  ;  but  it  must  be  shewn  by  the  defendant  by  way 
of  excuse,  (m) 

{g)  8  Hawk.  P.  C.  c.  10.  9. 31 .,  where  {Jk)  56  Geo.  3.  c.  63.  s.  44.    And  bj 

the  author  says,  **  it  seems  most  pro-  s.  45.  in  any  prosecution  against  any 

'*  perly  to  be  called  a  fine.    But  this  person  concerned  in  tbe  escape,  &c. 

*'  does  not  clearly  appear  from  the  old  or  aid  ing,  &c.  a  copy  properly  attested 

''books;- for  in  some  of  them  it  seems  of  the  order  of  commitment  to  the 

**  to  be  taken  as  ajine^  in  others  as  an  Penitentiary  is  made  evidence  that  the 

'*  dmerciament  i    and  in  others  it  is  person  in  question  was  so  ordered  to 

'^  spoken  of  generaUy  as  the  imposition  confinement,  after  proof  that  such  per- 

**  of  a  certain  sum,  and  without  any  son  is  the  same  that  was  delivered  with 

'*  mention  of  cither  fine  or  amercia-  the  order. 

'*ment"  (0  S  Hawk.  P.  C.  c.  19.  s.  32.  and 

(h)  8  Hawk.  P.  C.  c.  19.  s.  33.  more  fully  Id.  c.  37.  s.  28. 

(0  Id.  ibid.  s.  30.  (m)  Rciv.  Fell,  1  Lord  Raym.  4S4. 
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SECT.  II. 

0/  Escapes  suffered  by  Private  Persons. 

Thb  law  with  respect  to  escapes  sufiFered  by  private  persons  is  in 
general  the  same  as  in  relation  to  those  suffered  by  officers :  it 
will  be  sufficient^  therefore^  to  mention  shortly  the  circumstances 
under  which  it  is  considered  that  a  private  person  may  be  guilty 
of  an  escape,  and  the  punishment  to  which  he  will  be  liable. 

It  seems  to  be  a  good  general  rule,  that  wherever  any  person  in  what  eaaes 
has  another  lawfully  m  his  custody,  whether  upon  an  arrest  made  »  P"^^,2f'' 
by  himself  or  another,  he  is  guilty  of  an  escape  if  he  suffer  him  to  !^u^of  an 
go  at  large  before  he  has  discharged  himself,  by  delivering  him  eacM^- 
over  to  some  other  who  by  law  ought  to  have  the  custody  of  him. 
And  if  a  private  person  arrest  anotiber  for  suspicion  of  fd^ony,  and 
deliver  him  into  the  custody  of  another  private  person,  who  re- 
ceives him  and  suffers  him  to  go  at  large,  it  is  said  that  both  of 
them  are  guilty  of  an  escape ;  the  first,  because  he  should  not 
have  parted  with  him  till  he  b^d  delivered  him  into  the  hands  of 
a  public  officer ;  the  latter,  because,  having  charged  himself  with 
the  custody  of  a  prisoner,  he  ought,  at  his  peril,  to  have  taken 
care  of  him.(n} 

But  where  a  private  person,  having  made  an  arrest  for  suspicion 
of  felony,  delivers  over  his  prisoner  to  the  proper  officer,  as  the 
sheriff  or  his  bailiff,  or  a,  constable,  from  wnose  custody  the  pri- 
soner escapes,  he  will  not  be  chargeable.  He  cannot,  however, 
exclude  himself  from  the  escape  by  alleging  that  he  delivered  the 

Erisoner  over  to  an  officer,  without  shewing  to  whom,  in  particu- 
ur,  by  name,  he  so  delivered  him,  that  the  court  may  certainly 
know  who  is  answerable,  (o) 

If  an  escape  suffered  by  a  private  person  were  voluntary,  he  is  PonUhmentof 
punishable  as  an  officer  would  be  for  the  same  offence ;  (p)  and  if  ^^%^. 
it  were  negligent,  he  is  punishable  by  fine  and  imprisonment,  at  capei. 
the  discretion  of  the  court,  (q) 

(n)  S  Hawk.  P.  C.  c.  20.  8.  1 ,  2.    1  ihall  be  bound  to  keep  bim  till  the 

Hale.  595.    Sam.  112.  next  gaol  delivery :  but  he  says,  ^*  If 

(o)  2  Hawk.  P.  C.  c.  20.  s.  S,  4.     1  '^  such  township  refuse  also  to  receive 

Hale  594,  595.  Staund.  P.  C.  34.  Sura.  *'  him,  I  do  not  see  how  the  person  who 

112,  114.    Hawkins,  id,  s.  4.  says,  that  '  *■  made  the  arrest  can  discharge  hi raself 

if  no  officer  will  receive  such  prisoner  *'  of  him  before  the  next  gaol  delivery ; 

into  his  custody,  it  seems  to  be  the  **  unless  he  can  in  the  mean  time  pro- 

safest  way  to  deliver  him  into  the  cus-  '*  cure  him  to  be  bailed." 

tody  of  the  township  where  the  person  (p)  JtUe,  375. 

who  arrested  him  lives,  or  perhaps  of  (q)  2  Hawk.  P.  C.  c.  20.  s.  6. 
that  where  the  arrest  was  made,  which 
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or  PBISON-BRBAKINO   BT  THB  PARTY  CONFINBD. 

Oifeiioe  ftt        Whbbb  a  party  effects  his  own  escape  by  force,  the  aflfence  ib 
common  law.     usually  oalled  prisan^breHkmg  ;  and  such  br^ich  of  prison^  or  even 

the  conspfaing  to  break  it,  was  fdony  at  the  common  law,  fxx 
whatever  cause,  oriminal  or  civil,  the  party  was  lawfully  imprison- 
ed ;  (a)  and  whether  he  were  actually  within  the  walls  of  a  pris<m, 
or  onlv  in  the  stocks,  of  in  the  custody  of  any  person  who  had 
lawfully  arrested  him.  (&)    But  the  severity  of  the  common  law  is 
mitigated  by  the  statute  i>«/rAitjren/ihi«  prUonamy  I  £d.  2.  stat.  2., 
which  enacts,  '^  That  none,  from  henceforth,  that  breaketh  prison^ 
diall  have  judgment  of  life  or  member  for  breaking  of  prison 
only;   except  the  cause  for  which  he  was  taken  and  uiprisoned 
did  require  such  a  judgment,  if  he  had  been  convict  thereupon, 
according  to  the  law  and  cuistom  of  the  realm.''    Thus,  thouj^ 
to  break  prison  and  escape,  when  lawfully  eommitted  Ux  any 
treason  or  felony,  remains  still  felony  as  at  common  law;   to 
break  prison  when  lawifully  OMifined  upon  any  other  inferior  change, 
is  punishable  only  as  a  high  misdemeanor,  by  fine  and  imprison- 
mc^nt.  (c) 
Constractionof      It  will  be  proper  to  consider  some  of  the  points  which  have 
1  Ed.  2.  St.  2.     i)egQ  holden  in  the  construction  of  this  statute. 
What  U  a  pri"       Any  place  whatsoever  wherein  a  person,  under  a  lawful  arrest  for 
■totate^^    a  supposed  crime,  is  restrained  of  his  liberty,  whether  in  the 

stocks,  or  the  street,  or  in  the  common  gaol,  or  the  house  of  a 
constable  or  private  person,  or  the  prison  of  the  ordinary,  is  pfo^ 
perly  a  prison  within  the  meaning  of  the  statute ;   for  imprison- 
ment is  nothing  eUe  but  a  restraint  of  liberty,  {d)    The  statute, 
therefore,  extends  as  well  to  a  prison  in  law  as  to  a  prison  in 
deed*  {e) 
Of  tlic  wgu-         W^  respect  to  the  r^ularity  of  the  imprisonment,  it  is  clear 
Impnaonmeiit    ^^^  ^  ^  person  be  taken  upon  a  capias,  awarded  on  an  indictment 
men ,   ^^^  appeal  against  him  for  a  supposed  treason  or  felony,  he  is 
within  the  statute  if  he  break  the  prison,  whether  any  such  crime 
were  or  were  not  committed  by  him  or  any  other  person :  for  there 
is  an  accusation  against  him  on  record,  which  makes  his  commit- 
ment lawful,  however  he  may  be  innocent,  or  the  prosecution 
groundless.    And  if  an  innocent  person  be  committed  by  a  lawful 

{a)  4  Blac.  Cora.  129.     1  Hale  607.        (e)  4  Blac.  Cora.  130. 
Bract.  I.  S.  c.  9.    2  lust.  688.  (rf)  2  Hawk.  P.  C.  c.  18.  8.  4. 

(b)  2  Hawk.  P.  C.  c.  18.  s.  1.  (e)  2  IdsL  689. 
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miiiimus,  on  snch  a  sn^cion  of  Maajj  actually  done  by.  some 
other,  as  will  justify  his  xmprisonment,  though  he  be  neither  in« 
dieted  nor  appealed,  he  is  within  the  statute  if  he  break  the  prison ; 
for  he  was  legally  in  custody,  and  ought  to  have  submitted  to*  it 
until  he  had  been  discharged  by  due  course  of  law*  (/) 

But  if  no  felony  at  all  were  done,  and  the  party  be  neither  in- 
dicted nor  appealed,  no  ndttinms  for  such  a  supposed  crime  will 
make  him  guilty  within  the  statute,  by  breaking  the  prison ;  his 
imprisonment  being  unjustifiable.  And  thou^^  a  felony  were  done, 
yet,  if  there  were  no  just  cause  of  suspicion  either  to  arrest  or 
commit  the  party,  his  breaking  the  prison  will  not  be  felony  if  the 
mUtimui  be  not  m  such  form  as  we  law  requires ;  because  the 
lawfulness  of  his  imprisonment  in  such  case  depends  whoUy  on 
the  mittimus :  but,  if  the  party  wei^  taken  up  for  such  strong 
causes  of  suspicion  as  will  be  a  good  justification  of  his  arrest  and 
commitment,  it  seems  that  it  will  be  felony  in  him  to  break  the 
prison,  though  he  happen  to  have  been  committed  by  an  informal 
warrant,  {g) 

The  next  enquiry  will  be  as  to  the  nature  of  the  crime  for  which  Of  the  luitim 
l2ie  par^must  be  imprisoned,  in  order  to  make  his  breaking  the  fo/^'^l^^'the 
prison  felony  within  the  meaning  of  the  statute.    It  is  clear  that  pany  is  im- 
the  oiTence  mr  whidi  the  party  was  imprisoned  must  be  a  capital  priaoiied. 
one  at  the  time  of  his  bre^ng  the  prison,  and  not  beccxne  such 
by  matter  subsequent*  (A)     Though  an  ofiender  breaking  prison, 
while  it  is  uncertain  whether  his  offence  will  become  capital,  is 
highly  pnnishable  for  his  contempt,  by  fine  and  imprisonment,  (t) 
But  it  is  not  material  whether  the  offence  for  which  the  party  was 
imprisoned  were  capital  at  the  time  of  the  passing  of  the  statute, 
or  were  made  so  by  subsequent  statutes ;  for,  since  all  breaches  of 
prison  were  felonies  by  the  common  law,  which  is  restrained  by 
the  statute  only  in  respect  of  imprisonment  for  offences  not  capital, 
when,  an  offence  becomes  capitsd,  it  is  as  much  out  of  the  benefit 
of  the  statute  as  if  it  had  always  been  so.  {k) 

If  the  crime  for  which  the  party  is  ai^csted,  and  with  which  he 
18  charged  in  the  mittimus,  do  not  require  judgment  of  life  or 
member,  and  the  offence  be  not  in  fact  greater  than  the  mittimus 
supposes  it  to  be,  it  is  clear,  from  the  express  words  of  the  sta- 
tnte,  that  his  breaking  the  prison  will  not  amount  to  felony.  (/) 
And  though  the  offence  for  which  the  party  is  committed  be  sup- 
posed in  the  mittimus  to  be  of  such  a  nature  as  requires  a  capital 
judgment ;  yet  if,  in  the  event,  it  be  found  to  be  of  an  inferior  nature, 
and  not  to  require  such  a  judgment,  it  seems  difficult  to  maintain 
that  the  breaking  of  the  prison  on  a  commitment  for  it  can  be 
felony ;  as  the  words  of  the  statute  are,  "  except  the  cause  for 
^'  which  he  was  taken  and  imprisoned  require  such  a  judgment."(m) 
And  on  the  other  hand,  if  the  offence  which  was  the  cause  of  the 
commitment  be  in  truth  of  such  a  nature  as  requires  a  capital 

(/)  2  Hawk.  P.  C.  c.   18.  s.  5,  6.  (*)  ^nte,  371. 

9  InaL  6S0.     Sum.  109.     i  Hale  610,  {i)  2  Hawk.  P.  C.  c.  18.  9.  14. 

ei  i.  {k)it  Hawk.  P.  C.  c.  18.  s.  13. 

(«•>  «  Hawk.  P.  C.  c.  18.  s.  7,  15.  (/)  See  the  statute,  ante,  878. 

c.  IS.  s.  13.  ei  tequ.    %  Inst.  j^OO,  591.  (m)  Antt^  ibid, 
Som.  109.     1  Hale  610,  611. 
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judgment,  but  be  supposed  in  the  mittimus  to  be  of  an  inferior 
degree,  it  may  probably  be  argued  that  the  breaking  of  the  prison 
by  the  party  is  felony  within  the  meaning  of  the  statute ;  for  the 
fact  for  wMch  he  was  arrested  and  committed  does,  in  truth,  re- 
quire judgment  of  life,  though  the  nature  of  it  be  mistaken  in  the 
mittimus,  (n)  It  is  not  material  whether  the  party  who  breaks  his 
prison  were  under  an  accusation  only,  or  actually  attainted  of  the 
crime  charged  against  him ;  for  persons  attainted,  breaking  pri- 
son, are  as  much  within  the  exception  of  the  statute  as  any 
others,  (o) 

A  person  committed  for  high  treason  becomes  guilty  of  felony 
only,  and  not  of  high  treason,  by  breaking  the  prison  and  escaping 
singly,  without  letting  out  any  other  prisoner :  but  if  other  per- 
sons, committed  also  for  high  treason,  escape  together  with  him, 
and  his  intention  in  breaking  the  prison  were  to  favour  their  es- 
cape as  well  as  his  own,  he  seems  to  be  guilty  of  high  treason  in 
respect  of  their  escape,  because  there  are  no  accessaries  in  high 
treason;  and  such  assistance  given  to  persons  comniitted  for 
felony  will  make  him  who  gives  it  an  accessary  to  the  felony, 
and  by  the  same  reason  a  principal  in  the  case  of  high 
treason.  ( p) 
Of  the  nature  The  breach  of  the  prison  within  the  meaning  of  the  statute 
?n«^*  ^'**^"     '^^st  be  an  actual  breaJcingy  and  not  such  force  and  violence  only 

as  may  be  implied  by  construction  of  law :  therefore,  if  the  party 
go  out  of  a  prison  without  any  obstruction,  the  prison  doors 
being  open  through  the  consent  or  n^ligence  of  the  gaoler,  or  if  he 
otherwise  escape,  without  using  any  kind  of  force  or  violence,  it 
is  said  that  he  is  guilty  of  a  misdemeanor  only,  (q)  But  the 
breaking  need  not  be  intentional ;  as  where  a  prisoner  made  his 
escape  from  a  House  of  Correction,  by  tjring  two  ladders  together, 
and  placing  them  a^inst  the  wall  of  the  yard,  but  in  getting  over 
threw  down  some  bricks  which  were  placed  loose  at  the  top,  (so 
as  to  ^ve  way  upon  being  laid  hold  of),  the  Judges  were  unani- 
mously of  opinion  that  this  was  a  prison-breach.  {%)  And  such 
breaking  must  be  either  by  the  prisoner  himself,  or  by  others 
through  his  procurement,  or  at  least  with  his  privity ;  for  if  the 
prison  be  broken  by  others  without  his  procurement  or  con- 
sent, and  he  escape  through  the  breach  so  made,  it  seems  to  be 
the  better  opinion  that  he  cannot  be  indicted  for  the  breaking,  but 
only  for  the  escape,  (r)     And  the  breaking  must  not  be  from  the 

(fi)  2  Hawk.  P.  C.  c.  18.  8.  15.    II  inerick^s  case,  Kel.  77. 

should   be  observed,    however,    that  (9)1  Hale  611.    2  Inst.  590.    Jlnte^ 

Hawkias,  after  giving  his  reasons  for  368,  378. 

these  conclusions,  says,  that  DO  express  (z)  Rex  v,  Haswell,  East.  T.  1821. 

resolution  of  the  points  appearing,  and  Russ.  and  Ry.  458.  Richardson,  J. 

the  authors  who  nave  expounded  the  thought,  that  if  this  had  been  an  es- 

statute,  (see  2  Inst.  590,  591.    Sum.  cape  only,  it  would  not  have  been 

109,  110.    I  Hale  609.)  seeming  rather  felony.    See  ante^  368.  378. 

to  incline  to  a  different  opinion,  he  (r)  2  Hawk.  P.  C.  c.  18.  s.  10.  Putt 

shall  leave  these  matters  to  the  Judg-  de  Pac.  1476.  PI.  2.  where  it  is  said, 

ment  of  the  reader.  that  if  a  stranger  breaks  the  prison,  ia 

(0)  Staundf.  P.  C.  32.  2  Hawk.  P.  C.  order  to  help  a  prisoner  committed 

c.  18.  s.  16.  for  felony  to  escape,  who  does  escape 

(p)  2   Hawk.   P.   C>  c.   18.  s.    17.  accordingly,  this  is  felony;  not  only 

Benstead^s  case,  Cro.  Car.  583.    Li-  in  the  stranger  that  broke  the  prison. 
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necessity  of  an  inevitable  accident  happenings  without  the  con- 
trivance or  fault  of  the  prisoner ;  as  if  the  prison  should  be  set  on 
fire  by  accident,  and  he  should  break  it  open  to  save  his  life,  (s) 
It  seems  also  that  no  breach  of  prison  will  amount  to  felony,  unless  Escape  of  the 
the  prisoner  escape,  {t)  party. 

A  party  may  be  arraigned  for  prison-breaking  before  he  is  con-  Of  the  pro- 
victed  of  the  crime  for  which  he  was  imprisoned,  (the  proceeding  cee^"^* 
differing  in  this  respect  from  cases  of  escape  or  rescue,)  on  the 
ground  that  it  is  not  material  whether  he  be  guilty  of  such  crime 
or  not,  and  that  he  is  punishable  as  a  princip^  omnder  in  respect 
of  the  breach  of  prison  itself,  (u)  But  if  the  party  has  been  in- 
dicted and  acquitted  of  the  felony  for  which  he  was  committed,  he 
is  not  to  be  indicted  afterwards  for  the  breach  of  prison;  for 
though,  while  the  principal  felony  was  untried,  it  was  indifferent 
whetitier  he  were  guilty  of  it  or  not,  or  rather  the  breach  of  prison 
was  a  presumption  of  the  guilt  of  the  principal  offence,  yet,  upon 
its  being  clear  that  he  was  not  guilty  of  the  felony,  he  is  in  law  as 
a  person  never  conmiitted  for  felony ;  and  so  his  breach  of  prison 
is  no  felony,  {w) 

The  indictment  for  a  breach  of  prison,  in  order  to  bring  the  Of  the  indict- 
offender  within  the  intention  of  the  statute,  must  specially  set  mci^*- 
forth  his  case  in  such  manner  that  it  may  appear  that  he  was  law- 
fully in  prison,  and  for  such  a  crime  as  requires  judgment  of  life  or 
member :  and  it  is  not  sufficient  to  say  in  general  ^'  that  he  felo- 
^'  niously  broke  prison ;''  (or)  as  there  must  be  an  actual  breaking 
to  constitute  the  offence,  (y)  So  it  is  held  in  all  the  books  to  be 
necessary  that  such  breaking  be  stated  in  the  indictment,  {z) 

By  the  4  Geo.  4.  c.  64.  s.  44.  the  certificate  of  the  clerk  of  assize,  EWdence, 
or  other  clerk  of  the  court  in  which  the  offender  was  convicted, 
together  with  due  proof  of  the  identity  of  the  person,  is  made 
evidence  of  the  nature  and  fact  of  the  conviction ;  and  of  the  spe- 
cies and  period  of  confinement  to  which  such  person  was  sen- 
tenced, (m) 

The  offence  of  prison-breaking  and  escape,  by  a  party  lawfully  Of  the  pnoish- 
committed  for  any  treason  or  felony,  is,  as  we  have  seen,  of  the  ment. 
degree  of  felony,  (a)  and  will  of  course  be  punishable  as  such :  but 
it  should  be  observed,  that  it  is  a  felony  within  clergy,  though  the 
principal  felony  for  which  the  party  was  committed  were  ousted  of 
clergy,  as  in  case  of  robbery  or  murder,  (b)  And  in  this  it  diiGfers 
from  the  offence  of  a  voluntary  escape,  which  is  punishable  in  the 
same  degree  as  the  offence  for  which  the  parly  suffered  to  escape 
was  in  custody,  (c)  Where  the  prison-bresddng  is  by  a  party  law- 
bat  also  in  the  prisoner  that  escapes  principal  felony,  he  may  plead  that 
by  means  of  this  breach,  as  he  con-  acquittal  of  the  principal  felony,  in 
sents  to  the  breach  of  the  prison  by  bar  to  the  indictment  tor  the  breach 
taking  advantage  of  it.  of  prison. 

(f)  1  Hale  611.   2  Inst  590.   Summ.        (x)  2  Hawk.  P.  C.  c.  18.  s.  80. 
108.  (y)  Jnie,  380. 

(0  S  Hawk.  P.  C.  c.  18.  s.  12.  (z)  Rex  v.  Burridge,  SP.  Wms.483. 

(ff)    S  Inst.  592.     1   Hale  611.    2    Staundf.  SI.  a.    2  Inst  589,  ft  feg. 
Hawk.  P.  C.  c.  18.  s.  18.  (m)  Anie^  969. 

(w)  \  Hale  612.  where  the  learned        (a)  Ante,  S78. 
writer  also  says,  that  if  the  party  shonld        (b)  1  Hale  612. 
be  first  indicted  for  the  breach  of  pri-        (c)  Anhy  S75. 
son,  and  then  be  acquitted  of  the 
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folly  confined  upon  any  iaferior  charge^  it  is  punishable  as  a  high 
ni0piiflk)n,  by  fine  and  imprisonment,  (d) 

Ab  prifl(Xn*breach  is  a  common  law  felony^  if  the  person  breaking 
prison  is  a  convicted  felon^  it  is  punishable  as  such.    The  prisoner- 
was  found  guilty  upon  an  indictment  which  charged,  that  he  had 
been  tried  and  convicted  of  horse-stealing,  and  sentenced  to  suffer 
death ;  and  that  his  Majesty  extended  his  mercy  to  him,  on  condi- 
tion of  being  imprisoned  and  kept  to  hard  labour,  in  the  House  of 
Correction  at  Brixton-hill,  for  two  years :  that  he  was  committed 
to,  and  lodged  aaad  confined  in  the  said  House  of  Correction ;  and 
that  he  being  so  convicted  and  committed,  before  the  expbMkon 
of  the  two  yearo,  niz*  on  the  4th  December,  1820,  at,  &c.  with 
force  and  anmi  did  wSfuIly  and  feloniously  break  the  said  House  of 
Cotrection,  and  make  his  escape  from  and  out  of  it,  and  go  at 
large,  ccmtrary  to  the  fitatute>  &c.  and  against  the  peace,  &c.    The 
Judges,  upon  a  case  reserved,  were  unanimously  of  opinion,  that 
this  was  punistiable  as  a  common  law  felony  by  imprisonment  not 
exceeding  a  year,  to  begin  from  the  passing  of  the  sentence ;  and 
that,  if  thought  right,  the  prisoner  might  be  whipped  three  times 
in  addition  to  the  imprisonment.  (^) 
59 Geo.  3.0. li.      The  Statute  59  Geo.  3.  c.  II.,  being  an  act  for  the  better  regula* 
dmd^be"      ^^^  ^^  the  general  penitentiary  at  MiUbankj  enacts,  that  any  con- 
confined  in  the  vlet  ordered  to  be  confined  in  the  said  penitentiary,  who  shall  at 
penitentiary  at  any  time  during  the  term  of  such  confinement  break  prison,  or 
b^wkS^'pii-     ^***P®  ^°*  ^^  place  of  confinement,  or  in  the  conveyance 
SOD,  orescap-    to  sudi   place   of  confinement,  or    from    the    person  or  per* 
ing,  or  attempt-  sons  having  such  convict  in  lavrful  custody,  shall  be  punished  by 
ing  80  to  do.      gjj  addition,  not  exceeding  three  years,  to  the  term  for  which  such 

oonvict  at  the  time  of  the  breach  of  prison  or  escape  was  subject 
to  be  oonfitted ;  and  if  such  oonvict  so  punished  by  such  addition 
to  the  term  of  confinement  shall  afterwards  be  convicted  of  a 
seeond  escape  or  breach  of  prison,  then  that  such  convict  shall  be 
adjudged  guilty  of  felony,  without  benefit  of  clergy.    And  it  fur- 
ther enacts,  that  if  any  convict,  who  shall  be  ordered  to  be  confined 
in  the  said  penitentiary,  shall  at  any  time  during  the  term  of  such 
confinement  attempt  to  break  prison,  or  escape  from  the  place  of - 
his  or  her  confinement,  or  shall  forcibly  break  out  of  his  or  her  cell^ 
or  s^all  make  any  breach  therein  with  intent  to  escape  therefrom, 
such  offender,  being  convicted  thereof,  shall  be  punished  by  an  ad- 
dition, not  exceeding  six  calendar  months,  to  the  term  for  which 
he  or  she  at  the  time  of  committing  any  such  o&nce  was  subject 
to  be  confined. 
Priaon-break-        Before  this  Chapter  is  concluded  it  should  be  observed,  that,  by 
ing,  by  statutes  statutes  which  relate  only  to  particular  crimes,  the  o£knce  of  pri- 
S^kro^n^'.  ^i^hreaking  is,  in  certain  cases,  made  the  subject  of  special  enact- 
'  ment,  and,  in  some  instances,  of  capital  punishment ;  and  will  be 
mentioned  in  the  course  of  the  Work,  m  the  order  in  which  the 
crimes  are  treated  of  to  which  those  statutes  relate. 

(i)  2  Hawk.  P.  C.  c  18.  s.  SI.  alluded  to  as  applicable  to  this  case. 

\e)  Rex  V,  Haswell,  East.  T.  18S1.  That  statute,  however,  (except  s.  7.) 

Rnss.  and  Ry.  458.    It  does  not  ap-  has  been  rep^ed  bjr  4  Ged.  4.  c.  64. 
pear  that  the  SI  Geo.  8.  c.  46.   was 
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OV  RMiOUB;    AND  OF  A^TIVBLY  AIMIIQ  IN   AN   BSCAVB^  OE 

IN   AN  ATTEMPT  TO  KSCAPK. 


RsscuB,  or  the  offenee  of  forcibly  and  knowingly  freehig  atnoHcr  Of  KMne. 
from  arrest  or  impriBonment,  is,  in  most  instancesi  of  the  same 
nature  as  the  offence  of  prisan-breakingj  which  has  beeft  treated  of 
in  the  preceding  Chapter. 

Thas  it  is  laid  down,  that  whatever  is  such  a  prison  that  the  OfdM-MMor 
party  himself  would,  by  the  common  law,  be  guilty  of  Mony  In  JtiSe  inTri- 
breaking  from  it,  in  every  such  case  a  stranger  would  be  guitty  of  loniiieBi  and 
as  high  a  crime  at  least  in  rescuing  him  from  it.    But  though,  tipon  breaking, 
the  principle  that  wherever  the  arrest  of  a  felon  is  lawftil  toe  rescue 
of  him  is  a  felony,  it  will  not  be  material  whether  the  party  ar- 
rested for  felony,  or  suspicion  of  felony,  be  in  the  custody  of  a 
private  person,  or  of  an  officer ;  yet,  if  he  be  in  the  custody  of  a 
private  person,  it  seems  that  the  rescuer  should  be  Aewn  to  have 
knowledge  of  the  party  being  under  arrest  for  felony,  (a)     In  cases 
where  the  imprisonment  is  so  far  groundless  or  irregular,  or  for 
such  a  cause,  or  the  breaking  of  it  is  occasioned  by  such  a  neces- 
sity, &c.  that  the  party  himself  breaking  the  prison,  is,  either  1^ 
the  common  law,  or  by  the  statute  1  Edw.  2.  st.  2.  De  frangentibus 
prisonam,  saved  from  the  penalty  of  a  capital  ofiender ;  a  stranger 
who  rescues  him  from  sucn  an  imprisonment  is,  in  like  manner, 
also  excused,  {h) 

It  has  been  stated  in  the  preceding  Chapter,  that,  where  a  persoD  A  reseoer  may 
committed  for  high  treason  breaks  the  prison  and  escapes,  letting  vLP^S^ 
out  other  persons,  committed  also  for  high  treason,  he  seems  to  be    ^ 
guflty  of  high  treason,  in  case  his  intention  in  breaking  the  prison 
were  to  favour  the  escape  of  such  other  persons  as  well  as  hie 
own :  (c)  and  it  is  clear  that  a  stranger  who  rescues  a  person  com- 
mitted for,  and  guilty  of,  high  treason,  knowing  him  to  be  so 
committed,  is,  in*  all  cases,  guilty  of  high  treason,  (cf)     It  has  been 
holden  also,  that  he  will  be  thus  guilty  whetb^  he  knew  that  the 
party  rescued  were  committed!  for  high  treason  or  not :  and  that 
be  would,  in  like  manner,  be  guilty  of  felony  by  rescuing  a 

(s)  1  Hale  see.  {e)  Ante^  SSe. 

(b)  2  Hawk.  P.  C.  c.Sl.  s.  1,9.    %  {d)  %  Hawk.   P.    C.   €.  ftl.  s.  7. 

Inst  ftSO.  Steundf.  P. C.  30,81.  .inle,  SUundf.  P.C.  II,  SS.    Sum,  ie9.     I 

378.  et  Mcq.  Hale  287. 
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felon^  though  he  knew  not  that  the  party  was  imprisoned  for 
felony,  {e) 

As  the  party  himself  seems  not  to  be  guilty  of  felony  by  break- 
ing the  prison,  unless  he  actually  go  out  of  it  3  (/)  so  the  breaking 
of  a  prison  by  a  stranger^  in  order  to  free  the  prisoners  who  are  in 
it,  is  said  not  to  be  felony,  unless  some  prisoner  actually  by  that 
means  get  out  of  prison,  (g)^ 

The  sheriff  's  return  of  a  rescue  is  not  of  itself  sufficient  to  put 
the  party  to  answer  for  it  as  a  felony,  without  indictment  or  pre- 
sentment. (A)  And  it  is  the  better  opinion  that  he  who  rescues 
one  imprisoned  for  felony  cannot  be  arraigned  for  such  offence  as 
a  felony,  until  the  principal  offender  be  first  attainted ;  unless  the 
person  rescued  were  imprisoned  for  high  treason,  in  which  case 
the  rescuer  may  be  immediately  arraigned ;  all  being  principals  in 
high  treason.  But  it  is  said  that  he  may  be  immediately  pro- 
ceeded against  for  a  misprision  only  if  the  king  please :  (f)  and  if 
the  principal  be  discharged,  or  found  guilty  only  of  an  o£knce  not 
ciqpital,  such  as  petit  larceny,  &c.  though  the  rescuer  cannot  be 
charged  with  felony^  yet  he  may  be  fined  and  imprisoned  for  a 
misdemeanor.  (/) 

The  indictment  for  a  rescue,  like  that  for  an  escape^  (/)  or  for 
breaking  prison,  (m)  must  specially  set  forth  the  nature  and  cause 
of  the  imprisonment,  and  the  special  circumstances  of  the  fact  in 
question,  (n)  And  the  word  resctissit,  or  something  equivalent  to 
it,  must  be  used  to  shew  that  it  was  forcible  and  against  the  will 
of  the  officer  who  had  the  prisoner  in  his  custody,  (o) 

The  rescue  of  one  apprehended  for  treason  is  itself  treason  :  and 
the  party  rescuing  one  in  custody  for  felony,  or  suspicion  of 
felony^  will^  as  we  have  seen^  be  guilty  of  a  crime  of  the  same 
kind ;  though  not  in  all  cases  punishable  in  the  same  degree ;  for 
the  rescuer  will  be  entitled  to  his  clergy,  though  the  crime  of  the 

Imsoner  rescued  were  not  within  clergy,  {p)    Accordingly,  in  a 
ate  case  it  was  held,  that  rescuing  a  person  under  commitment 
for  burglary  was  not  a  transportable  offence,  but  was  punishable 


{e)  Rex  V.  Beostead,  Cro.  Car.  58S. 
where  it  is  said  that  it  was  resolyed  by 
ten  of  the  Judges,  (on  a  special  com- 
mission,) seriaiim,  that  the  breaking 
of  m  prison  where  traitors  are  in  dur- 
ance, and  causing  them  to  escape,  was 
treason,  although  the  parties  did  not 
know  that  there  were  any  traitors 
there :  and  that,  in  like  manner,  to 
break  a  prison  whereby  felons  escape, 
is  felony,  without  knowledge  of  their 
being  imprisoned  for  such  offence. 
And  see  1  Hale  606.  But  Hawkins, 
(P.  C.  c.  21.  s.  7.)  says,  that  this  opi- 
nion is  not  proved  by  the  authority  of 
the  case,  (1  Hen.  6.  6.)  on  which  it 
seems  to  be  grounded.  It  should  be 
mentionedi  however,  that  Benstead*s 
case  is  spoken  of  in  Rex  v,  Barridge, 
3  P.  Wms.  468.  as  having  been  cited 
and  allowed  to  be  law  at  an  assembly 
of  all  the  Judges  of  England,  except 


the  Chief  Justice  of  the  Common  Pieas« 
(that  place  being  at  the  time  vacant,) 
in  Limerick's  case,  Kel.  77. 

(/)  Ante,  381. 

(g)  8Hawk.P.C.c.l8.9.19.(  €.«!. 
6.3. 

(k)  1  Hale  606. 

(t)  2  Hawk.  P.  C.  C.2I.S.  8. 

(k)  1  Hale,  598,  599. 

(0  AnU^  374. 

(m)  Ante,  381. 

(n)  2  Hawk.  P.  C.  c.  2 1 .  s.  5.  In  Rex 
v.  Westbory,  8  Mod.  357.  it  washolden, 
that  an  indictment  for  a  rescue  of 
goods  levied  must  set  forth  the  Meri 
facioM  at  large ;  and  that  setting  forth 
quddeum  virtutebrevit  8fc.  de  fieri  fm^ 
cia»,  and  a  warrant  thereon  he,  levied, 
&t.  and  that  the  defendant  rescaed 
them,  is  not  sufficient 

(0)  Rex  V.  Burridge,  3  P.  Wms.  4S3. 

(p)  1  Hale  607. 
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only  as  a  felony^  within  clergy^  at  common  law.  (a)     Subsequently, 

however,  to  this  decision  the  statute  1  and  2  Geo.  4.  c.  88.  s.  1.  i  and  2  Geo.  4. 

has  enacted,  "  that  if  any  person  shall  rescue,  or  aid  and  assist  in  c.  ^^.i.  1. 

^^  rescuing,  firom  the  lawful  custody  of  any  constable,  officer,  head- 

^'  borough,  or  other  person  whomsoever,  any  person  charged  with, 

^  or  suspected  of,  or  committed  for  any  felony,  or  on  suspicion 

'*  thereof,  then,  if  the  person  or  persons  so  offending  shall  be  con- 

^^  victed  of  felony,  and  be  entitled  to  the  benefit  of  clergy,  and  be 

^  liable  to  be  imprisoned  for  any  term  not  exceeding  one  year,  it 

^*  shall  be  lawful  for  the  court,  by  or  before  whom  any  such  person 

^^  or  persons  riiall  be  convicted,  to  order  and  direct,  in  case  it  shall 

^  think  fit,  that  such  person  or  persons,  instead  of  being  so  fined 

^'  and  imprisoned  as  aforesaid,  shall  be  transported  beyond  the  seas 

^*  for  seven  years,  or  be  imprisoned  only,  or  be  imprisoned  and 

''  kept  to  hard  labour  in  the  common  gaol,  house  of  correction,  or 

^^  penitentiary  house,  for  any  term  not  less  than  one,  and  not  ex- 

*^  ceeding  thrce  years."  (A) 

Where  the  party  rescued  was  in  custody  for  a  misdemeanor 
only,  the  rescuer  will  be  punishable  as  for  a  misdemeanor ;  for,  as 
those  who  break  prison  are  punishable  for  a  high  misprision,  by 
fine  and  imprisonment,  in  those  cases  wherein  they  are  saved  ik>m 
judgment  ot  death  by  the  statute  1  £dw.  2.  stat.  2.  De  frangeniibus 
prisanam;  so  also  are  those  who  rescue  such  prisoners,  in  the  like 
cases,  punishable  in  the  same  manner,  (q) 

The  rescue  of  a  prisoner,  in  any  of  the  superior  courts,  committed 
by  the  justices,  is  a  great  misprision ;  for  which  the  party,  and  the 
prisoner,  (if  assenting,)  will  be  Uable  to  be  punished  by  imprison- 
ment for  life,  forfeiture  of  lands  for  life,  and  torfeiture  of  goods  and 
chattels ;  though  no  stroke  or  blow  were  ^ven.  (r) 

The  aiding  and  assisting  a  prisoner  to  escape  out  of  prison,  by  Of  aldh^  a 
whatever  means  it  may  be  effected,  is  an  offence  of  a  mischievous  P"*o°«'^  ^ 
iiatuTe,'and  an  obstruction  to  the  course  of  justice:  and  the  assist-  ^^^^' 
ing  a  felon  in  making  an  actual  escape,  is  an  offence  of  the  degree 
of  felony.  («)     In  a  case  which  underwent  elaborate  discussion,  the 
court  of  King's  Bench  held,  that  where  a  person  assisted  a  prisoner 
who  had  been  convicted  of  felony  within  clergy,  and,  having  been 
sentenced  to  b^  transported  for  seven  years,  was  in  custody  under 
such  sentence,  to  escape  out  of  prison,  the  person  so  assisting  was 
an  accessory  to  the  felony  after  the  fact,  (t)    The  court  proceeded 
upon  the  ground  that  one  so  convicted  of  felony,  within  the  benefit 
of  clergy,  and  sentenced  to  be  transported  for  seven  years.  Conti- 
nues a  felon  till  actual  transportation  and  service  pursuant  to  the 
sentence ;  and  that  the  assistance  given  in  this  case  amounted,  in 
•law,  to  a  receiving,  harbouring,  or  comforting,  such  felon,  (ti)   But 

(«)  Rex  V.  Stanley  and  others,  Rass.  (q)  2  Hawk.  P.  C.  c.  21.  s.  6.    4 

and  Rj.  Cr.  Cas.  432.  Blac.  Cora.  130. 

(k)  The  second  section  of  this  act  (r)  1  East.  P.  C.  c.  8.  s.  3.  p.  408^ 

sobjects  a  party  assanlting  any  con-  410.    6  Bac.  Abr.  Re$ciie,(C.)   3  Inst, 

stable  or  other  person,  in  order  to  pre-  141 .    82  Edw.  3.  13. 

vent  an  apprehension  on  charge  or  («)  Rex  v.  Tilley ,  8  Leach  67 1 . 

suspicion  or  felony,  to  punishment  by  (I)  Rex  v,  Burridge,  3  P.  Wms  439. 

bard  labour.  See  pcti.  Book  III.  Chap.  (ti^  The  assistance,  as  stated  in  the 

si.  s.  8.  Of  JggrttVMied  J»$auli$,  special  verdict  in  this  que,  was  not 
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they  held  the  indictment  to  be  defective,  in  not  chaining  that  the 
defendant.. knew  that  the  principal  was  guilty,  or  convicted  of 
felony  {w)  The  offence  of  aiding  a  prisoner  to  escape  out  of  pri- 
son appears  ^so  to  have  been  considered  as  an  accessorial  offence 
in  a  case  of  piracy.  On  a  iretum  to  a  habeas  carpus,  in  the  case  of 
one  Scadclingy  who  ha4  been  committed  to  the  Marshalsea  by  the 
court  of  Admiraltv,  ,the  cause  appeared  to  be  for  aiding  and  abet- 
ting one  JSxon,  who  was  indicted  for  piracy,  to  escape  out  of  pri- 
son; whereupon  all  th^  court  held  that,  though  Uie  fact  were 
committed  by  Scaddmg,  within  the  body  of  the  county,  yet,  because 
it  depended  upon  the  piracy  committed  by  Exon,  of  which  the 
temporal  judges  had  no  comizance,  and  was  as  it  were  an  acces- 
sorial offence  to  the  first  piracy,  which  was  determinable  by  the 
admiral,  they  must  remand  the  prisoner,  (or) 

Aiding  the  escape  of  a  clergyable  felon,  who  has  had  his  clergy 
and  been  burnt  in  the  hand,  but  ordered  under  18  Eliz.  to  be  im- 
prisoned, would  not,  it  should  seem,  have  subjected  the  party  to 
•  punishment  as  for  aiding  the  escape  of  a  felon.(tr) 
Statutes  re-  Several  statutes,  some  of  which  have  been  already  mentioned^ 

■pecting  the  j^^j  others  will  be  referred  to  in  the  course  of  the  Work,  espe- 
80DCT»%r tad'  ci«^y  provide  for  the  punishment  of  those  who  rescue  or  aid  in 
itg  them  to  the  escape  of  person^  apprehended  or  committed  for  the  particular 
®*<^P^-  offences  enumerated  in  those  acts.    There  are  also  some  special 

provisions  by  statutes,  upon  this  subject,  which  may  be  noticed 
shortly  in  this  place. 
9Geo.  1. C.22.  gy  the  9  Geo.  1.  c.  SB.  (commonly  called  the  Block  Act,)  per- 
sonsTn'eaitody  ^^^^  forcibly  rescuing  any  person  being  la^^pfiilly  in  custody  of  any 
for  offences  officer,  Qr  Other  person,  for  any  of  the  offences  mentioned  in  the 
agai^tthisacty  gtatute,  or  by  gift  or  promise  of  money  or  other  reward,  procur- 
ofieildeil'^^  ing  any  of  his  Majesty's  subjects  to  join  in  any  such  unlawful  act, 
<  were,  upon  conviction,  to  be  adjudged  guilty  of  felony,  and  to 

4  Geo.  4.  c.  54.  suffer  death  without  benefit  of  clergy. (v)    But  tlie  4  Geo.  4.  c.  54. 

s.  I.,  reciting  that  it  was  expedient  that  a  less  degree  of  punish- 
ment should  be  provided  for  such  offences,  and  that  the  same 
punishment  should  be  extended  to  persons  accessory  thereto,  en- 
acts, that  so  nmch  of  the  9  Geo.  1.  c.  22.  as  excludes  the  benefit 
of  clergy  in  such  casies,  shall  be  repealed,  and  that  every  person 
duly  convicted  of  such  felonies  or  any  of  them,  or  of  procuring, 

particularly  specified ;  the  statement  to  have  been  under  sentence  of  trans* 

^vas,  that  the  defendant,  (who  was  con-  portaiion ;  and  was  tried  upon  thisse- 

fined  in  the  same  gaol  with  the  party  cond  indictment,  convictea,  and  sea- 

whom  he  assisted  to  escape,)  *^  did  wif-  tenced  to  be  transported,  id,  499, 503. 

**  fully  aid  and  assist  the  said  W.  P.,  so  Bnt  such  sentence  was  not  warranted 

'*  being  in  custody  as  aforesaid,  to  by  law.    See  Rex  v.  Stanley,  Russ.  & 

*'  make  his  escape  out  of  the  said  Ry.  Cr.  Ca.  4S2.    Jnte^  p  385. 

*'gaol."    But  any  assistance  given  to  .  (x)  Rex  v.  Scadding,  Yelv.  lS4b     1 

one  known  to  be  a  felon,  in  order  to  East  P.  C.  c.  17.  s.  14.  p.  810. 
hinder  his  suffering  the  punishment  to        (v)  See  the  judgment  of  Treby,  C.  J. 

which  he  is  condemned,  is  a  sufficient  in  the  Earl  of  Warwick's  case,  13  SI. 

receipt  to  make  a  man  mn  accessory  Tr.  1018.,  as  to  the  comraitmeni  un* 

after  the  fact.    Ante^  p.  34.  der  this  statute  being  a  collateral  and 

(w)  S  P.  Wms.  492.    The  Arisoner  new  thing, 
was  charged  upon  a  second  indictment        (y)  Sect*  1. 
n  an  accessory,  knowing  the  principal 
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counselling,  aiding,  or  abetting  the  commission  thereof,  shall  be 
liable^  at  the  discretion  of  the  court,  to  be  transported  for  seven 
years,  or  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labour  in  the  common  gaol  or  house  oi  correction  for  any 
term  not  exceeding  three  years.  (2)  By  ss.'4.  &  5.  of  the  9  Geo.  1. 
c.  22.  if  any  person,  being  charged  with  any  of  the  offences  against 
this  statute,  and  being  required  by  order  of  the  privy  council  to 
surrender  himself,  neglects  so  to  do  for  forty  days,  the  person  so 
neglecting,  and  all  that  knowingly  conceal,  aid,  abet,  or  succour 
him,  are  declared  to  be  felons,  without  benefit  of  clergy. 

By  the  25  Geo.  2.  c.  37.  s.  9.,  "  If  any  person  or  persons  what-  25  Geo.  2.  c.37, 
^  soever  shall  by  forpe  set  at  liberty,  or  rescue,  or  attempt  to  ■•  ^-  Rc«c"»'»k 
^^  rescue  or  set  at  liberty,  any  person,  out  of  prison,  who  shall  be  tody'for  mur!-"' 
*^  committed  for  or  found  guilty  of  murder,  or  rescue,  or  attempt  der. 
^*  to  rescue,  any  person  convicted  of  murder  going  to  execution, 
*^  or  duriiig  execution,  every  person  so  offending  shall  be  deemed, 
'*  taken,  and  adjudged  to  be  guilty  of  felony,  and  shall  suffer  death 
*^  without  benefit  of  clergy."    And  the  tenth  section  of  the  statute  scct.  10. 
enacts,  that  if  any  person,  after  execution,  shall,  by  force,  rescue.  Rescuing  the 
or  attempt  to  rescue,  the  body  of  such  offender,  out  of  the  cus-  ^^^  ^  *  """"^ 
tody  of  the  sheriff  or  his  oflScers,  during  its  conveyance  to  any  of  cutioo. 
the  places  directed  by  the  act,  or  from  the  company  of  surgeons, 
or  their  servants,  or  irom  the  house  of  any  surgeon  where  the  same 
shall  have  been  deposited  in  pursuance  of  the  act,  such  offender 
shall  be  guilty  of  felony,  and  be  liable  to  be  transported  for  the 
term  of  seven  years. 

The  6  Geo.  4.  c.  5.  s.  13.   (Mutiny  Act y)  enacts  that  if  any  55  G.  3.  c  108. 
offender,  under  sentence  of  death  by  a  court  martial,  shall  obtain  \^^     w      « 
a  conditional  pardon,  (as  mentioned  in  the  act,)  'all  the  laws  in  offenders  en- 
force touching  the  escape  of  felons  under  sentence  of  death  shall  tcnced  by  a 
apply  to  such  offender,  and  to  all  persons  aiding,   abetting,  or  ^^^^  '"au**''- 
assisting  in  any  escape,  or  intended  escape,  of  any  such  offender^  ally  pardoned : 
or  contriving  any  stich  escape,  from  the  time  when  an  order  shall  and  6  Geo.  4. 
be  made  by  a  justice  or  baron,  and  during  all  the  proceedings  had  ^^  those te" 
for  the  purposes  mentioned  in  the  ?L^t>    A  provision  nearly  similar  tenced  by  a  na- 
is  contained  in  the  6  Geo.  4.  c.  6.  s.  14.,  an  act  for  the  regulating  ^a'  court  mar- 
of  the  royal  marine  forces  while  on  shore. 

The  52  Geo.  3.  c.  166.  provides  against  the  aiding  of  the  escape  52  G.  3.  c.  156. 
of  prisoners  of  war ;  and  enacts,  that  "  every  person  who  shall  Persons  aiding 
*^  knowingly  and  wilfully  aid  or  assist  any  alien  enemy  of  his  prisonere^of^ 
^^  Majesty,  being  a  prisoner  of  war  in  his  Majesty's  dominions,,  war  made  liable 
*^  whether  such  prisoner  shall  be  confined  as  a  prisoner  of  war  in  *p  transporta- 
*'  any  prison  or  other  place  of  confinement,  or  shall  be  suffered  to  **^°' 
*^  be  at  large  in  his  Majesty's  dominions  or  any  part  thereof,  on 
*^  his  parole,  to  escape  from  such  prison  or  other  place  of  confine- 
^'  ment,  or  from  his  Majesty's  dominions,  if  at  large  upon  pa- 
^'  role,'*  shall,  upon  conviction,  be  adjudged  guilty  of  felony,  and 
be  liable  to  be  transported  for  life,  or  for  fourteen  or  seven  years. 
The  act  also  declares,  that  every  person  who  shall  knowingly  and 

(z)    And   by   subsequent   sections    ing  offenders  in  other  cases  thereia 
transportaition  for  life  and  other  pu-    mentioned, 
njsbments  aro  authorized  for  resca- 
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wilfully  aid  or  assist  any  such  prisoner  at  large  on  parole  in  quit- 
ting any  part  of  his  Majesty's  dominions  where  he  may  be  on  his 
parole,  although  he  shsdl  not  aid  or  assist  such  person  in  quitting 
the  coast  of  any  part  of  his  Majesty's  dominions,  shall  be  deemed 
guilty  of  aiding  the  escape  of  such  person  within  the  act.  (a)  There 
is  a  further  provision  as  to  assisting  such  prisoners  in  their  escape 
after  they  have  got  upon  the  high  seas.     The  third  section  of  the 
statute  enacts,  "  That  if  any  person  or  persons  owing  allegiance 
^^  to  his  Majesty,  after  any  such  prisoner  as  aforesaid  hath  quitted 
^^  the  coast  of  any  part  of  his-  Majesty's  dominions  in  such  bis 
^^  escape  as  aforesaid,   shaU,   knowingly  and  wilfully,  upon  the 
''  high  seas,  aid  or  assist  such  prisoner  in  his  escape  to  or  towards 
''  any  other  dominions  or  place,  such  person  shall  also  be  adjudged 
^'  guilty  of  felony,  and  be  liable  to  be  transported  as  aforesaid." 
It  is  also  provided  that  offences  committed  upon  the  high  seas,  and 
not  within  the  body  of  any  county,  may  be  tried  in  any  county 
within  the  realm.(A)     Previously  to  the  passing  of  this  act,  upon 
an  indictment  for  a  misdemeanor  in  unlawfully  aiding  and  assist- 
ing a  prisoner  at  war  to  escape,  where  it  appeared  that  such  pri- 
soner was  acting  in  concert  with  those  unaer  whose  charge  he 
was  placed,  in  order  to  effect  the  detection  of  the  defendant,  who 
was  supposed  to  have  been  instrumental  in  the  escapes  of  other 
prisoners,  and  the  prisoner  in  question  neither  escaped  nor  in- 
tended to  escape  :  it  was  held  that  the  offence  was  not  complete, 
and  that  a  conviction  for  such  offence  was  therefore  wrong.  (2) 
l6  0eo.2.  C.31.      The  mere  aiding  an  attempt  of  persons  confined  to  make  an 
Aiding  a  pri-      escape,  though  no  escape  should  ensue,  is  made  highly  penal  by 
""treawm  or     the  16  Geo.  2.  c.  31.,  which  enacts,  that."  if  any  person  shall,  by 
felony^orcom-  <<  any  means  whatsoever,  be  aiding  or  assisting  to  aqy  prisoner  to 
mitted  forthose  tc  attempt  to  make  his  or  her  escape  from  any  gaol,  althoucrh  no 

offences  in  an      ..  *^,  .      ii  j      •  l       •  iL  ^^  ^   .    ; 

attempt  to  es-  escape  be  actually  made,  m  case  such  prisoner  then  was  attainted 
eape,  -^  or  convicted  of  treason,  or  any  felony,  except  petty  larceny,  or 

"  lawfully  committed  to  or  detained  in  any  gaol,  for  treason  or 

**  any  felony,  except  petty  larceny,  expressed  in  the  warrant  of 

"  commitment  or  detainer ;"  every  person  so  offending  shall,  on 

conviction,  be  adjudged  guilty  of  felony,  and  be  transported  for 

Aiding,  Ac.  a     seven  years. (/)     And,  "  in  case  such  prisoner  then  was  convicted 

P"»^«'  <^on-     ti  or  committed  to  or  detained  in  any  gaol  for  petty  larceny,  or 

mitted  for^pTt-  "  ^7  ^^'^^  crime,  not  being  treason  or  felony,  expressed  in  the 

ty  larceny,  &c.  **  warrant  of  his  or  her  commitment  or  detainer  as  aforesaid,  or 

or  confined  up-  u  ^^en  was  in  gaol  upon  any  process  whatsoever,  for  any  debt, 

onprocestfor     ^^   ■,  ^  c  -.•        •     ^i_^      11 

any  debt,  &c.  damages,  costs,  sum  or  sums  or  money,  amounting  in  the  whole 
amounting  to  '^  to  the  sum  of  one  hundred  pounds ;"  every  person  so  offending, 
*^^  and  being  convicted,  shall  be  deemed  guilty  of  "  a  misdemeanor, 

**  and  be  liable  to  a  fine  and  imprisonment.'' (^) 

(a)  Sect  2.  under  the  act ;  and  no  person  prose- 

\b)  Sect.  S.  By  sect  4.  the  act  is  not  cuted  under  the  act  is,  for  the  same 

to  pre?ent  offenders  from  being  prose-  offence,  to  be  otherwise  prosecuted. 

coted,  as  they  might  ha^e  been  if  the        (s)  Rex  v.  Martin,  Trin.  T.   1811, 

act  had  not  been  passed:  but  no  per-  Russ.  &  Ry.  ig0. 

son  prosecuted  otherwise  than  under        (/)  I6Gco.  2.  c.  .^1.  s.  1. 

the  provisions  of  the  act  is  to  be  liable        {g)  id. 

to  be  prosccutcil  for  the  same  offence 


it 
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The  statute  further  enacts^  "  That  if  any  person  shall  convey,  i60eo:2.  c.3h 
**  or  cause  to  be  conveyed,  into  any  gaol  or  prison,  any  vizor,  or  »-2.  Conveying 
**  other  disguise,  or  any  instrument  or  arms  proper  to  facilitate  hJ^ramSits  in- 
^  the  escape  of  prisoners,  and  the  same  shall  deliver  or  cause  to  to  any  prison, 
**  be  delivered  to  any  prisoner  in  any  such  gaol,  or  to  any  other  ^o  fAciiitate  the 
**  person  there,  for  the  use  of  any  such  prisoner,  without  the  con-  ^nere.^coa"' 
**  sent  or  privity  of  the  keeper  or  under -keeper,  of  any  such  gaol  victed  of  or 
"  or  prison ;  every  such  person,  although  no  escape  or  attempt  to  committed  for 
"  escape  be  actually  made,  shall  be  deemed  to  have  delivered  such  iony*°" 
''  vizor  or  other  disguise,  instrument  or  arms,  with  an  intent  to 
^^  aid  and  assist  such  prisoner  to  escape,  or  attempt  to  escape  ; 
**  and  in  case  such  prisoner  then  was  attainted  or  convicted  of 
"  treason,  or  any  felony,  except  petty  larceny,  or  lawfully  com- 
"  mitted  to  or  detained  in  any  such  gaol  for  treason,  or  any  felony 
except  petty  larceny,  expressed  in  the  warrant  of  commitment 
or  detainer  •/'  every  person  so  offending,  and  being  convicted, 
shall,  in  like  manner,  be  deemed  guilty  of  felony,  and  be  trans- 
ported for  seven  years.  (A)     And  it  proceeds  to  enact,  that,  "In  Or  to  facilitate 
"  case  the  prisoner  to  whom,  or  for  whose  use  such  vizor  or  dis-  *^F  escape  of  ^ 
"guise,   instrument  or  arms,   shall  be   so  delivered,  then  was  vicicd*orcom- 
"  convicted,  committed,  or  detained  for  petty  larceny,   or  any  mitted  for  petty 
"  other  crime   not  being  treason  or  felony,    expressed  in  the  Jj^'^onfinSf  up- 
"  warrant  of  commitment  or  detainer,  or  upon  any  process  what-  on  any  process 
"  soever,  for  any  debt,  damages,  costs,  sum  or  sums  of  money,  for  any  debt, 
"  amounting  in  the  whole  to  the  sum  of  one  hundred  pounds ;"  ^\^^'^''^'''^ 
every  person  so  offending,  and  being  convicted,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  be  liable  to  a  fine  and  imprison- 
ment, (t) 

It  is  further  enacted  by  this  statute,  "  That  if  any  person  shall  i.^3^^^Misti?^' 
"  aid  or  assist  any  prisoner  to  attempt  to  make  his  or  her  escape  ^^y  person 
"  from  the  custody  of  any  constable,  headborough,  tithingman,  or  charged  with 
«  other  officer  or  person  who  shall  then  have  the  lawfid  charge  of  ^y'^^'^'/j,*''' 
such  prisoner,  in  order  to  carry  him  or  her  to  gaol,  by  virtue  of  tempt  to  escape 
a  warrant  of  commitment  for  treason,  or  any  felony,   (except  from  a  consu- 
petty  larceny,)  expressed  in  such  warrant;  or  if  any  person  shall  ^*®'  **^* 
be  aiding  or  assisting  to  any  felon  to  attempt  to  make  his  escape  ^J,|f  ^4c.*citf. 
from  on  board  any  boat,  ship,  or  vessel,  carrying  felons  for  ryiag  felons  for 
transportation,  or  from  the  contractor  for  the  transportation  of  transportation, 
*•  such  felons,  his  assigns  or  agents,  or  any  other  person  to  whom  contnlctor  for 
"  such  felon  shall  have  been  lawfully  delivered,  in  order  for  trans-  their  tran^iort- 
**  portation  ;'*   every  person  so  offending,  and  being  convicted,  ation. 
shall  be  deemed  guilty  of  felony,  and  be  transported  for  seven 
years.  (A) 

It  is  provided  by  this  statute,  that  there  shall  be  no  prosecu-  p^^„^^^ 
tion  for  any  of  these  offences  unless  it  be  commenced  within  a 
year  after  the  offence  committed.  (/) 

And  it  is  also  enacted  that  if  any  person,  ordered  for  transporta-  Persons  order- 
tion  in  pursuance  of  this  act,  shall  return  from  transportation,  or  po^j^ji^by 
be  at  large  in  any  part  of  Great  Britain,  without  some  lawful  this  act,  and 

cause,  before  the  expiration  of  the  term  for  which  such  person  returning,  or 

being  at  lai^je 

(h)  16Geo.8.c.31.s.  S.  {k)  16  6eo.2..c.Sl.  &  S» 

(i;  M  .  (0  Sect.  4. 
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i)efore  the  ex-    shall  have  been  ordered  to  be  transported,  such  person  shall  be 
pirationoftheiif  liable  to  the  Same  punishment,  and  methods  of  prosecution,  trial, 

and  conviction,  for  so  returning  or  being  at  large,  as  other  felons 
transported,  or  ordered  to  be  transported,  were  liable  by  the  laws 
then  in  force. 
?6Gco^ 2^0  3i!  '^  should  be  observed,  that  the  second  section  of  this  statute, 
A  commitment  relating  to  the  conveying  of  instruments,  &c.  into  any  prison,  in 
on  suspicion  order  to  facilitate  the  escape  of  the  prisoners,  makes  the  offender 
the  act*^  ^***^  &^5J[ty>  1^  cases  where  the  prisoner  is  committed  to  or  detained  in 

any  gaol  for  treason  or  felony  expressed  in  the  warrant  of  commit* 
ment.(m)  This  has  been  holden  to  mean  that  the  offence  should 
he  "  clearly  and  plainly  expressed;^  so  that  a  case  where  the  com- 
mitment is  an  suspicion  only  is  not  within  the  act:  for  there 
are  two  kinds  of  commitments,  which  essentially  differ  from  each 
other;  as  a  prisoner  may  be  admitted  to  bail  on  n  commitment 
for  suspicion  only,  but  not  on  a  commitment  for  treason  or  felony 
clearly  and  plainly  expressed  in  the  warrant,  (w)  And  this  doc- 
trine was  recognized  and  acted  upon  in  a  subsequent  case  of  an 
indictment  upon  the  third  section  of  the  statute,  which  relates  to 
the  aiding  a  prisoner  to  escape  from  the  custody  of  a  constable 
having  charge  of  him  by  virtue  of  a  warrant  of  commitment  for 
felony  ^^ expressed*'  in  such  warrant.  The  indictment  stated  that 
the  commitment  was  on  "  susjncioii'  of  burglary,  aiid  the  war- 
rant produced  in  evidence  at  the  trial  corresponded  with  this 
statement :  the  point  being  reserved  for  the  opinion  of  the  Judges, 
they  were  unanimously  of  opinion  that  a  commitment  on  suspicion 
was  not  within  the  statute,  (o) 
The  BtotQte  A  majority  of  the  Judges  decided  a  point  of  great  importance  in 

dbcs  not  extend  the  construction  of  tKs  statute,  namely,  that  it  does  not  extend 
an  acuiaTos-'^*  ^  cases  where  an  actual  escape  is  made,  but  must  be  confined  to 
cape  18  made,     cases  of  an  attempt,  without  effecting  the  escape  itself.    They 

said,  ^^  the  statute  purports  to  be  made  for  the  further  punishing 
^'  of  those  persons  who  shall  aid. and  assist  persons  attempting  to 
"  escape,  and  makes  the  offence  felony ;  it  creates  a  new  felony : 
^^  but  the  offence  of  assisting  a  felon  in  making  an  actual  escape 
^^  was  felony  before ;  and  therefore  does  not  seem  to  fall  within 
''  the  view  or  intention  of  the  Legislature  when  they  made  this 
An  indictment   '^  Statute .''(/?)     In  this  case  it  was  also  holden  that  an  indictment . 
on  the  statute    charging  the  defendant  with  aiding  and  assisting  a  prisoner  to 
thHt  the^i^ty    attempt  to  make  an  escape,  need  not  state  that  the  party  aided 
aided  did  at-      did  attempt  to  make  the  escape  ;  for  he  could  not  have  aided  if  no 
^mpttomake  such  attempt  had  been  made.(f)     It  has  been  decided  that  the 
escape.        delivering  instruments  to  a  prisoner,  to  facilitate  his  escape  from 
prison,  is  within  this  statute,  though  the  prisoner  have  been  par- 
doned of  the  offence  of  which  he  was  convicted,  on  condition  of 
transportation,  (a)     And  a  party  is  wuthin  the  act,  though  there  be 

(m)  Jnte^  389.  Leach  668.    Bat  see  now  4  Geo.  4.  c 

(n)  Rex  o.  Walker,  1  Leach  07.  64.  s.  43. 

(o)  Rex  o.  Greeniff,  1  Leach  363. ;        {q)  Id.  tHd. 
and  Rex  v.  Gibbon,  1  Leach  98,  note        (a)  Rex  v.  Shaw  and  others,  Mich. 
4[a)  S.  P.  T.  1883.    Russ.  &  Ry.  5^6. 

tp)   R«z  r.  Tilley  and  others,    8"  1 
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no  evidence  that  he  knew  of  what  specific  offence  the  perscm  he 
assisted  had  been  convicted.  (A) 

In  the  same  case  it  was  also  decided  that  the  record  of  the  con- 
viction of  the  prisoner,  whose  escape  was  to  have  been  effected, 
having  been  produced  by  the  proper  officer,  no  evidence  was  ad- 
missible to  contradict  what  it  stated ;  or  to  shew  that  it  had  never 
been  filed  among  the  records  of  the  County ;  notwithstanding  the 
indictment  referred  to  it  with  sprout patet  as  remainihg  amongst 
those  records,  (c) 
The  statute  4  Geo.  4.  c.  64.  s.  43.,  intituled  "  An  act  for  the  4  Geo.  4.  c.  64. 
consolidating  and  amending  the  laws  relating  to  the  building,  ■•  ^3.  Convcy- 
repairing,  and  regulating,  of  certain  gaols  and  houses  of  correc-  ^^^%nii8, 
tion  in  England  and  Wales,  enacts,   that  if  any  person  shall  &c  proper  for 
conveyor  cause  to  be  conveyed  into  any  prison,  to  which  the  act  ancscape.iiiade 
shall  extend,  any  mask,  vizor,  or  other  disguise,  or  any  instru-  J^^t  to*^/&c. 
'^  ment  or  arms  proper  to  facilitate  the  escape  of  any  prisoners,  an  escape. 
^'  and  the  same  shall  deliver  or  cause  to  be  delivered  to  any  pri- 
^^  soner  in  any  such  prison,  or  to  any  other  person  there  for  the 
use  of  any  such  prisoner,  vidthout  the  consent  or  privity  of  the 
keeper  of  such  prison,  every  such  person  shall  be  deemed  to 
'^  have  delivered  such  vizor  or  disguise,  instrument  or  arms,  with 
^^  intent  to  aid  and  assist  such  prisoner  to  escape,  or  attempt  to 
^^  escape ;  and  if  any  person  shaU,  by  any  means  whatever,  aid.  Assisting  any 
^^  and  assist  any  prisoner  to  escape,  or  in  attempting  to  escape  prisoner  to  es- 
^^  from  any  prison,  every  person  so  offending,  whether  an  escape  ^^*  felony. 
'^  be  actually  made  or  not,  shall  be  guilty  of  felony;  and,  being 
'^  convicted  thereof,  shall  be  transported  beyond  the  seas  for  any 
**  term  not  exceeding  fourteen  years." 

The  same  statute,  (s.  44.)  to  the  intent*  that  prosecutions  for  Trial  and  evi- 
escapes,  breaches  of  prison,  and  rescues,  may  be  carried  on- with  ^^^^^^ 
as  little  trouble  and  expense  as  possible,  enacts, ''  that  any  offender 
^^  escaping,  breaking  prison,  or  being  rescued  therefrom,  may  be 
"  tried  either  in  the  jurisdiction  where  the  offence  was  committed, 
'^  or  in  that  where  he  or  she  shall  be  apprehended  and  retaken." 
And  it  also  enacts  that  a  certificate  of  the  clerk  of  assize,  or  other 
clerk  of  the  court  in  which  the  offender  was  convicted,  together 
with  due  proof  of  the  identity  of  the  person,  shall  be  sufficient 
evidence  of  the  nature  and  fact  of  the  conviction,  and  of  the  spe- 
cies and  period  of  confinement  to  which  such  person  was  sen* 
tenced.  (i) 

The  late  statute,  5  Geo.  4.  c.  84.,  which  was  passed  for  the  5Gecr.4.c.84. 
purpose  of  revising  and  consolidating  the  laws  for  regulating  the  ■•  ^•.  P«"on8 
transportation  of  offenders  from  Great  Britain^  and  which  wUl  be  aid^'tle^M- 
more  particularly  noticed  in  the  next  Chapter,  provides  that  if  any  cape  of  offend- 
person  shall  rescue  or  attempt  to  rescue,  or  assist  in  rescuing  or  ^^^.J^^jJ^ 
attempting  to  rescue,  any  offender  sentenced  or  ordered  to  be  fromthecusto- 
transported  or  banished,  from  the  custody  of  the  superintendant  dyofthcovcr- 
or  overseer,  or  of  any  sheriff  or  gaoler,  or  other  person,  convey-  ™i{^tl™a»*^ 

if  snch  offend- 
{b)  Rex  V.  Shaw  and  others,  antci    1801,  MS.  Bayleyr  J* 
note  (a).    An  iodictment  at  Gommon        {e)  Rex  v.  Shaw  and  others,  aniCr 
law   for   aiding  a  prisoner's  escape    note  (a), 

should  state  that  the  party  knew  of       (t)  See  this  provisioQ  more  at  large 
his  oflGBDce.    Rex  v.  Young,  Trin.  T.    t^nU^  p.  86& 
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en  had  beeit    iag,  removing^  &c.  such  o£Feiider^  or  shall  convey  or  cause  to  be 

of a^eSffor^  conveyed  any  disguise^  instrument  for  effecting  escape,  or  arms, 

gaoler.  to  such  offender,  every  such  offence  slujl  be  punishable  in  the 

same  manner  as  if  such  offender  had  been  confined  in  a  gaol  or 

prison  in  the. custody  of  the  sheriff  or  gaoler,  for  the  crime  of 

which  such  offender  shall  have  been  convicted,  (m) 

The  two  following  sections,  (23  &  24,)  relate  to  the  indictment 
and  the  evidence,  and  will  be  foimd  in  the  next  Chapter. 

(tn)  Sect  2«. 
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OV  RETURNING,  OR  BEING  AT  LARGE,  AFTER  SENTENCE  OF  TRANS-* 
PORTATION  ;  AND  OF  RESCUING  OR  AIDING  THE  ESCAPE  OF  A 
PERSON  UNDER  SUCH  SENTENCE. 

As  exile  or  transportation  is  a  species  of  punishment  unknown  to  Offences  br 
the  common  law  of  England,  and  inflicted  only  under  the  sanction  J^lgt^'*  ,  fe! 
of  enactments  of  the  Legislature,  offences  committed  by  not  sub-  ion  sentenced 
mittinir  to  that  punishment  are  principally  dependent  upon  the  to  be  trans- 
provisions  of  particular  statutes.^     But  as  a  party  convicted  of  ^^^^^ 
felony  within  benefit  of  clergy,  and  sentenced  to  be  transported  for  the  party  an 
seven  years,  continues  a  felon,  tDl  actual  transpcrtation  and  ser-  wccssory  after 
vice,  pursuant  to  the  sentence;  and  as  it  is  felony  at  common  law  common^kiw. 
to  assist  a  felon  to  escape  out  of  lawful  custody;   it  has  been 
holden  that,  independently  of  any  statutable  enactments,  a  person 
assisting  such  felon  convict,  being  in  custody  under  sentence  of 
transportation,  to  escape  out  of  prison,  is  an  accessory  to  the  fe* 
lony  after  the  fact;  provided  it  be  such  an  assistance  as  in 
law  amounts  to  a  receiving,    harbouring,    or    comforting  such 
felon.  (&) 

The  statute  5  Geo.  4»  c.  84.  s.  L  recites  that  the  several  laws  in  5  Geo.  4.  c.  84. 
force  for  regulating  the  transportation  of  offenders  from  Great  Bys.i.ailper- 
Britain,  would  expire  at  the  end  of  the  then  present  session  of  par-  ^^^^^i^^ 
liament;  and,  that  it  was  expedient  that  the  laws  relative  to  that  transporution 
subject  should  be  revised,  and  consolidated  into  one  act;  and  then  are  to  be  placed 
enacts,  that  the  act  shall  take  effect  on  the  last  day  of  thafpresent  Ix^Z^^tK^ 

•         m  w\    f  i«  i#.  I'-i  1*    1  •  Visions  01  tnis 

session  of  Parliament ;  and  that  on  and  from  that  day,  all  things  act. 
remaining  to  be  done,  touching  the  punishment,  imprisonment, 
correction,  removal,  transportation,  discipline,  employment,  diet, 
and  clothing  of  persons  sentenced  or  ordered  to  transportation  or 
banishment  from  any  part  of  Great  Britain,  under  any  acts  there- 
tofore or  then  in  force,  or  pardoned  on  condition  of  being  trans- 

(«)  In  6  Ev.  Col.  Stat  Part  V.  CI.  the  privy  council,  or  otherwise  ad- 

zxT.(G)p.  852,853.  the  learned  editor  Judged  perpetually  to  the  eallies  of 

says,  that  the  earliest  act  which  im-  this  realm;  and  any  ro^ue  so  oanished, 

posed  the  punishment  of  transporta-  and  returning  again  mto  the  realm, 

tioD  was  39  Bliz.  c.  4.  which  enacted  was  to  be  guilty  of  felony.    And  he 

that  rogues,  vagabonds,  &c.  might,  by  says  that  the  earliest  statute  then  sub- 

the  justices  in  sessions,  be  banished  out  sistiog  which  notices  the   power  of 

of  the  realm,  and  conveyed  at  the  transportation  was  28  Car.  2.  c.  5. 
charrcsof  the  county  to  such  parts  be-        {b)  Rex  v.  Burridgc,  M«  T.  1735. 

yond  the  seas  as  should  be  assigned  by  3  P.  Wms.  430.  Ante^  385. 
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S.2.  Offenders 
adjudged  for 
transportatioa 
are  to  be  trana- 
ported  under 
the  provisions 
of  this  act. 
And  also  of- 
fenders receiv- 
ing a  condi- 
tional pardon, 
concerning 
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lowance and 
order  may  be 
made  by  a 
subsequent 
court. 


(( 
ft 

€t 
U 
(C 


S.  3.  Places  of 
transportation 


0/  Return,  Escape,  t^c  after         [book  ii. 

ported  under  any  such  acts,  shall  be  continued,  done^  and  conw 
plcted,  under  the  provisions  of  that  act ;  and  that  all  sentences  and 
orders  for  transportation,  all  orders  in  council  and  other  orders, 
warrants,  instructions,  directions^  appointments,  authorities,  con- 
tracts and  securities,  made,  issued,  or  given  under  any  of  the  said 
acts,  and  in  force  at  the  time  of  the  commencement  of  that  act, 
should  continue  in  force  under  and  by  virtue  of  that  act,  unless 
and  until  they  should  be  revoked  or  superseded* 

The  second  section  enacts,  ^^  that  from  and  after  the  commence- 
"  ment  of  this  act,  every  person  convicted  before  any  court  of  com- 
^^  petent  jurisdiction  in  Great  Britain,  of  any  offence  for  which  he 
'^  or  she  shall  be  liable  to  be  transported  or  banished,  shall  be  ad- 
'^  judged  and  ordered  to  be  transported  or  banished  beyond  the 
seas,  for  the  term  of  life  or  years  for  which  such  offender  shall 
be  liable  by  any  law  to  be  transported  or  banished ;  and  every 
sentence  of  transportation  or  banishment  passed  or  to  be  passed 
on  any  offender,  in  any  court  of  competent  jurisdiction  in  Great 
Britain,  and  every  order  for  transportation  or  banishment  malde 
or  to  be  made  in  pursuance  of  the  sentence  of  any  such  court  or 
other  competent  authority,  shall  subject  the  offender  to  be  con- 
veyed beyond  the  seas^  under  the  provisions  of  this  act;  and 
^'  whenever  His  Majesty  shall  be  pleased  to  extend  mercy  to  any 
'^  offender  convicted  of  any  crime  for  which  he  or  she  is  or  shall  be 
^'  excluded  from  the  benefit  of  clergy,  upon  condition  of  trans- 
portation beyond  the  seas,  either  for  the  term  of  life,  or  any 
number  of  years,  and  such  intention  of  mercy  shall  be  signified 
by  one  of  his  Majesty's  principal  secretaries  of  state  to  the  court 
^'  before  which  such  offender  hath  been  or  shall  be  convicted,  or 
^^  any  subsequent  court  with  the  like  authority,  such  court  shall 
'^  allow  to  such  offender  the  benefit  of  a  conditional  pardon,  and 
^^  make  an  order  for  the  immediate  transportation  of  such  offender^ 
''  and  in  case  such  intention  of  mercy  shall  be  so  signified  to  the 
'^  judge  or  justice  before  whom  such  offender  hath  been  or  shall  be 
^'  convicted,  or  to  any  judge  of  his  Majesty's  court  of  King's 
'^  Bench  or  Common  Fleas^  or  to  any  baron  of  the  Exchequer  of 
'^  the  degree  of  the  coif  in  England,  such  judge^  justice^  or  baron, 
^^  shall  allow  to  such  offender  the  benefit  of  a  conditional  pardon, 
^^  and  make  an  order  for  the  immediate  transportation  <^  such 
''  offender,  in  the  same  manner  as  if  such  intention  of  mercy  had 
^^  been  signified  to  the  court  during  the  term  or  session  in  or  at 
'^  which  such  offender  was  convicted;  and  such  allowance  and 
''  order  shall  be  considered  as  an  allowance  and  order  made  by  the 
'^  court  before  which  such  offender  was  convicted,  and  shall  be  en- 
^'  tered  on  the  records  of  the  same  court  by  the  proper  officer 
^^  thereof,  and  shall  be  as  effectual  to  all  intents  and  purposes,  and 
'^  have  the  same  consequences,  as  if  such  allowance  and  order  had 
'^  been  made  by  the  same  court  during  the  continuance  thereof; 
and  every  such  order,  and  also  every  order  made  by  the  court  of 
Justiciary  in  Scotland  for  the  transportation  of  any  offender, 
whose  sentence  of  death  shall  be  remitted  by  his  Majesty,  shall 
subject  the  offender  to  be  conveyed  beyond  the  seas,  under  the 
provisions  of  this  act." 
rhe  third  section  enacts,  '^  that  it  shall  be  lawful  for  his  Mi^ 
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jesty,  by  and  with  the  advice  of  his  privy  council,  from  time  to  ^  be  appoint- 
time.  to  appoint  any  place  or  places  beyond  the  seas,  either  with-  f^if  Jw  Ma- 
m  or  without  his  Majesty  s    dominions,  to  which  felons  and  cretary  of  state 
other  offenders  under  sentence  or  order  of  transportation  or  ba-  ™ay  autborixe 
"  nishment  shall  be  conveyed  j  and  that  when  any  offenders  shall  mak^  conteacu 
be  about  tp  be  transported  or  banished  from  Great  Britain,  one  for  transporta- 
of  his  Majesty's  principal  secretaries  of  state  shall  give  orders  ^<>°« 
for  their  removal  to  the  ship  to  be  employed  for  their  transport- 
^'  ation,  and  shall  authorise  and  empower  some  person  to  make  a 
^'  contract  for  their  effectual  transportation  to  some  of  the  places 
'^  so  appointed,  and  shall  direct  security  to  be  given  for  their 
^'  effectual  transportation,  in  the  manner  hereinafter  mentioned/^ 

Provisioa  is  then  made  for  the  delivery  of  offenders  ordered  to 
be  transported  to  the  contractors  by  the  sheriff  or  gaoler,  and  for 
the  giving  of  proper  security  by  the  contractors  for  their  effectual 
transportation  (except  when  such  offenders  are  transported  in  King's  • 
ships),  (a)  Authority  is  then  given  to  punish  such  offenders  mis- 
behaving themselves  upon  the  voyage; (6)  and  a  property  in  their 
services  during  the  term  of  transportation  is  vested  in  the  governor 
of  the  colony,  &c.  and  his  assignees,  (c) 

The  tenth  section  enacts,  ^^  that  it  shall  be  lawful  for  his  Majesty  ^-  ^®*  w««« 

*'  from  time  to  time,  by  warrant  under  his  royal  sign  manual,  to  ap-  men^ln^eii*- 

'^  point  places  of  confinement  within  England  or  Wales, .  either  at  Umd  may  be 

"  land,  or  on  board  vessels  to  be  provided  by. his  Majesty  in  the  fPP?}'*.^**  ^^ 

*'  river  Thames,  or  some  other  river,  or  within  the  limits  of  some  ^«»'y- 

^^  port  or  harbour  of  England  or  Wales,  for  the  confinement  of 

^^  male  offenders  under  sentence  or  order  of  transportation,  -which 

*'  shall  be  under  the  management  of  a  superintendant  and  overseer, 

'^  to  be  appointed  by  his  Majesty ;  and  that  it  shall  be  lawful  for 

^'  one  of  his  Majesty's  principal  secretaries  of  state  to  direct  the 

^^  removal  of  any  male  offender  who   shall  be  under  sentence 

'^  of  death,  but  who  shall  be  reprieved,  or  whose  sentence  shall  be 

'^  respited  during  his  Majesty's  pleasure,  or  who  shall  be  under 

^'  sentence  or  order  of  transportation,  and  who,  having  been  exa- 

^^  mined  by  an  experienced  surgeon  or  apothecary,  shall  appear  to 

^'  be  free  from  any  putrid  or  infectious  distemper,  and  fit  to  be  re- 

'^  moved  from  the  gaol   or  prison  in  which  such  offender  shall 

'^  be  confined,  to  any  of  the  places  of  confinement  so  appointed ; 

'^  and  every  offender  who  shall  be  so  removed. shall  continue  in  the 

*'  said  place  of  confinement,  or  be  removed  to  and  confined  in  some 

'^  other  such  place  or  places  as  aforesaid,  as  one  of  His  Majesty's 

'*  principal  secretaries  of  state  shall  from  time  to  time  direct,  until 

'^  such  offender  shall  be  transported  according  to  law,  or  shall  be- 

'^  come  entitled  to  his  liberty,,  or  until  one  of  His  Majesty's  prin- 

'^  cipal  secretaries  of  state  shall  direct  the  return  of  such  offender 

^^  to  the  gaol  or  prison  from  which  he  shall  liave  been  removed ; 

'^  and  the  sheriff  or  gaoler  having  the  custody  of  any  offender  whose 

^'  removal  shall  be  ordered  in  manner  aforesaid,  shall  with  all  con- 

"  yenient  speed,  after  the  receipt  of  any  such  order,  convey  or 

^  cause  to  be  conveyed  every  such  offender  to  the  place  appointed, 

(a)  S.  A.  5,  7.  (c)  S.  8. 

{p)  S.  6. 
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'*  and  there  deliver  him  to  such  superintetidant  or  overseer,  togc- 
'*  ther  with  a  true  copy,  attested  by  such  sheriff  or  gaoler,  of  the 
'*  caption  and  order  of  the  court  by  which  such  offender  was  sen- 
"  tenced  or  ordered  for  transportation,  containing  the  sentence  or 
"  order  of  transportation  of  each  such  offender,  by  virtue  whereof 
'^  he  shall  be  in  the  custody  of  such  sheriff  or  gaoler ;  and  also  a 
*'  certificate,  specifying  concisely  the  description  of  his  crime,  his 
*^  age,  whether  married  or  unmarried,  his  trade  or  profession,  and 
^*  an  account  of  his  behaviour  in  prison  before  and  after  his  trial, 
'^  and  the  gaoler's  observations  on  his  temper  and  disposition,  and 
'^  such  information  concerning  his  connexions  and  former  course 
^  '^  of  life  as  may  have  come  to  the  gaoler's  knowledge;  and  such 
^^  superintendant  or  overseer  shall  give  a  receipt  in  writing  to  the 
'^  sheriff  or  gaoler  for  the  discharge  of  such  sheriff  or  gaoler/' 

The  act  then  authorizes  his  Majesty  to  appoint  a  superintend- 
ant, an  assistant  to  the  superintendant,  and  an  overseer  for  such 
places  of  confinement;  specifies  the  duties  of  the  superintendant  f 
and  contains  regulations  for  the  cleansing,  purifying,  and  clothing,, 
the  offenders  brought  to  such  places.  (cQ 
S.  13.  His  Ma-      Th^  thirteenth  section  enacts  ^*  that  it  shall  be  lawful  for  hi»- 
jestyin  coun-    ^^  Majesty,  by  any  order  or  orders  in  council,  to  declare  his  royal 
cU  may  direct    «  ^^  ^^  pleasure,  that  male  offenders  convicted  in  Great  Britain, 

coDvicts  to  be  ' 

employed  in  ^^  ai>d  being  under  sentence  or  order  of  transportation,  shall  be 
any  part  of  his  ^<  kept  to  labour  in  any  part  of  his  Majesty'^  dominions  out  of 
^l^kmd^^  '^  England,  to  be  named  in  such  order  or  orders  in  council ;  and 
under  the  ma-  ''  that  whenever  his  Majesty's  vidll  and  pleasure  shall  be  so  de- 
nagement  of  a  **  clared  in  council,  it  shall  be  lawful  for  one  of  his  Majesty's 
aaT  &c?°*^'      *^  principal  secretaries  of  state  to  direct  the  removal  and  confine- 

'^  ment  of  any  such  male  offender,  either  at  land  or  on  board  any 

^^  vessel  to  be  provided  by  his  Majesty,  within  the  limits  of  any 

'^  port  or  harbour  in  that  part  of  Ins  Majesty's  dominions  which 

'^  shall  be  named  in  such  order  in  council,  under  the  management 

^^  of  the  said  superintendant,  and  of  an  overseer  to  be  appointed 

^^  by  his  Majesty  for  each  such  vessel  or  other  place  of  confine- 

^^  ment;  and  that  every  offender  who  shall  be  so  removed  shall 

'^continue  on  board  the  vessel  or  other  place  of  confinement  to  be 

'^  so  provided,  or  any  similar  vessel  or  other  place  of  confinement 

'^  to  be  from  time  to  time  provided  by  his  Majesty,  until  his  Ma- 

^^  jesty  shall  otherwise  direct,  or  until  the  offender  shall  be  entitled 

«  to  his  liberty/' 

S.  15.  Declares      The  fifteenth  section  enacts  ^'  that,  after  the  removal  of  any 

the  power  and   «  offender  under  this  act,  the  superintendant  and  overseer,  who 

snperintendant  "  ^^^^  h2i.vQ  the  Custody  of  him,  shall,  during  the  term  of  such 

and  overseer.     '^  custody,  have  the  same  powers  over  him  as  are  incident  to  the 

^^  office  of  a  sheriff  or  gaoler,  and  shall  in  like  manner  be  answer- 
^^  able  for  any  escape  of  such  offender;  and  if  any  offender  shall 
^'  during  such  custody  be  guilty  of  any  misbehaviour  or  disorderly 
'^  conduct,  the  superintendant  or  overseer  shall  be  authorized  to 
'^  inflict  or  cause  to  be  inflicted  on  him  such  moderate  punishment 
'^  or  correction  as  shall  be  allowed  by  one  of  his  Majesty's  princi- 
^' pal  secretaries  of  state;  and  such  superintendant  or  overseer 
'^  shall  also,  during  such   custody,  see  every  offender  fed  and 

(rf)S.  11,12. 
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^'  clothed  according  to  a  scale  of  diet  and  clothing  to  be  fixed  on 
^^  and  notified  in  writing  by  one  of  his  majesty's  principal  secreta- 
^'  ries  of  state  to  the  superintendant^  and  shall  keep  such  offender 
^'  to  labour  at  such  places,  and  under  such  regulations,  directions, 
^^  limitations,  and  restrictions,  as  by  such  secretary  of  state  shall 
^^  from  time  to  time  be  prescribed;  and  in  case  of  the  absence  of 
^'  any  such  superintendant  or  overseer,  or  of  the  vacancy  of  his 
^^  office,  his  duties  or  powers  shall  be  ^scharged  and  exercised  in 
^^  all  respects  by  the  officer  or  person  on  whom  the  command  of 
^'  the  place  of  confinement  shall  devolve/'  The  superintendant  is 
also  empowered  to  act  as  a  justice  of  the  peace,  (e) 

The  seventeenth  section  enacts  *^  that  whenever  any  convict  ad-  ^'P'  ^S k^*^ 
**  judged  to  transportation  by  any  court  or  judge,  in  any  part  of  comtf  out  of 
^'  his  majesty's  dominions  not  within  the  united  kingdom,-  or  any  the  united 
^  convict  adjudged  to  suffer  death  by  any  such  court  or  judge,  and  kingdom  to 
^^  pardoned  on  condition  of  transportation,  has  been  or  shall  be  Ij^^'^^u  °'' 
<<  brought  to  England  in  order  to  be  transported,  it  shall  and  may  pardoned  on 
*'  be  lawful  to  imprison  any  such  offender  in  any  place  of  confine-  J**°^**'°l??' 
^^  ment  provided  under  the  authority  of  this  act,  until  such  convict  iSiy^ucn**'"' 
'^  shall  be  transported,  or  shall  become  entitled  to  his  liberty;  and  brought  to 
**  that  so  soon  as  every  such  convict  shall  be  so  imprisoned,  all  the  f®  England,  be 

ee  •  •  \  \  A.'  1  A.X.     •^.^  imprwoned 

*'  provisions,  rules,  regulations^  clauses,  authorities,  powers,  pe-  ^nd  transport- 

^^  nalties,  matters  and  things  i^oresaid,  concerning  the  safe  cus-  ed. 

^^  tody,  confinement,  treatment,  and  transportation,  of  any  offender 

^^  convicted  in  Great  Britain,  shall  extend  and  be  construed  to  ex- 

**  tend  to  every  convict  who  may  have  been  or  may  be  hereafter 

^'  adjudged  to  transportation,  by  any  court  or  judge  in  any  part  of 

^^  his  Majesty's  dominions  not  within  the  united  kingdom,  and  to 

'^  every  convict  adjudged  by  any  such  court  or  judge  to  suffer 

^^  death,  and  pardoned  on  condition  of  transportation,  and  brought 

^'  to  England  in  order  to  be  transported,  as  fully  and  effectually  to 

^^  all  intents  and  purposes,  as  if  such  convict  had  been  convicted 

^^  and  sentenced  at  any  session  of  gaol  delivery  holden  for  any 

**  county  within  England." 

It  is  then  provided,  that  it  shall  be  lawful  to  keep  to  hard  labour 
every  offender  under  sentence  or  order  of  transportation,  while  he 
or  she  shall  remain  in  the  common  gaol,  if  his  or  her  health  will 
permit ;  and  if  one  or  more  of  the  visiting  justices  shall  give  a  writ- 
ten order  to  that  effect ;  and  that  it  shall  be  lawful  for  one  of  his 
majesty's  principal  secretaries  of  state,  if  he  shall  think  fit,  to 
order  that  any  such  offender  be  removed  from  the  common  gaol  to 
the  house  of  correction,  and  there  kept  to  hard  labour.  (/)  And 
the  time  during  which  any  offender  shall  continue  in  any  gaol  or 
house  of  correction,  or  in  any  such  place  of  confinement  as  afore- 
said, under  sentence  or  order  of  transportation,  is  to  be  reckoned 
in  discharge  or  part  discharge  of  the  term  of  transportation  or  ba- 
nishment. (^)  Provision  is  then  made  for  the  secure  removal  of 
offenders  through  any  county  to  the  seaports  or  places  of  confine- 
ment, and  for  the  payment  of  the  expenses  of  removal  by  the 
county  in  which  the  conviction  took  place.  (A) 

The  twenty- second  section  enacts  ^^  that  if  any  offender  who  s.22.0ff'enderB 

ordered  to  be 
(e)  S.  16.  (g)  S.  19. 

if)  S.  18.  (h)  S.  20, 121. 
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transported, 
&c.  and  being 
afterwards  at 
large,  withont 
lawful  cause, 
made  liable  to 
capital  punish  • 
ment. 


And  may  be 
tried  where  ap- 
prehended, or 
where  they 
were  ordered 
tobe  tnuM* 
ported* 

Persons  rescu- 
ing or  attempt- 
ing to  rescue, 
dec,  such  of- 
fienders  pu- 
nishable as  if 
such  offenders 
had  been  con- 
fined in  a  gaol 
or  prison. 

Reward  upon 
conviction  of 
offenders 
found  at  large. 

S.  23.    Form 
of  indictment 
against  of- 
fenders found 
at  large,  and 
against  per- 
sons rescuing, 
&c. 


S.24.  ETidence 
by  certificate 
of  the  clerk  of 
the  court,  &c. 
of  the  convic- 
tion and  sen- 
tence. 
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^  shall  have  been  or  shall  be  so  sentenced  or  ordered  to  be  trans- 
^*  ported  or  banished,  or  who  shall  have  agreed  or  shall  agree  to 
'^  transport  or  banish  himself  or  herself  on  certain  conditions, 
'*  either  for  life  or  any  number  of  years,  under  the  provisions  of 
'*  this  or  any  former  act,  shall  be  afterwards  at  large  within  any 
*^  part  of  his  majesty's  dominions,  without  some  la^ul  cause,  be- 
*'  fore  the  expiration  of  the  term  for  which  such  offender  shall 
**  have  been  sentenced  or  ordered  to  be  transported  or  banished, 
*^  or  shall  have  so  agreed  to  transport  or  banish  himself  or  herself, 
^  every  such  offender  so  being  at  large,  being  thereof  lawfiilly  con- 
^'  victed,  shall  sufier  death,  as  in  cases  of  felony,  without  the  bene- 
'^  fit  of  clergy ;  and  such  offender  may  be  tried  either  in  the  county 
"  or  place  where  he  or  she  shall  be  apprehended,  or  in  that  from 
^*  whence  he  or  she  was  ordered  to  be  transported  or  banished ; 
^  and  if  any  person  shall  rescue,  or  attempt  to  rescue,  or  assist  in 
**  rescuing  or  attempting  to  rescue,  any  such  offender  from  the 
**  custody  of  such  superintendant  or  overseer,  or  of  any  sheriff  or 
*^  gaoler,  or  other  person  conveying,  removing,  transporting  or 
*^  reconveying  him  or  her,  or  shall  convey,  or  cause  to  be  conveyed 
*^  any  disguise,  instrument  for  effecting  escape,  or  arms,  to  such 
^  offender,  every  such  offence  shall  be  punishable  in  the  same 
^'  manner  as  if  such  offender  had  been  confined  in  a  gaol  or  prison, 
'*  in  the  custody  of  the  sheriff  or  gaoler,  for  the  crime  of  which 
'^  such  offender  shall  have  been  convicted ;  and  whoever  sh&II 
''  discover  and  prosecute  to  conviction  any  such  offender  so  being 
^  at  large  within  this  kingdom,  shall  be  entitled  to  a  reward  of 
"  twenty  pounds  for  every  such  offender  so  convicted." 

The  ^3d  section  enacts,  ^'  that  in  any  indictment  against  any 
"  offender  for  being  found  at  large,  contrary  to  the  provisions  of 
**  this  or  of  any  other  act  now  made,  or  hereafter  to  be  made ;  and 
^^  also  in  any  mdictment  against  any  person  who  shall  rescue,  or 
^'  attempt  to  rescue,  or  assist  in  rescuing,  any  such  offender  from 
"  such  custody,  or  who  shall  convey,  or  cause  to  be  conveyed,  any 
^'  disguise,  instrument  for  effecting  escape,  or  arms,  to  any  such 
*'  offender,  contrary  to  the  provisions  of  this  or  of  any  other  act 
**  now  made,  or  hereafter  to  be  made,  whether  such  offender  shall 
'^  have  been  tried  before  any  court  or  Judge,  within  or  without 
'*  the  united  kingdom,  or  before  any  naval  or  military  court-mar- 
'*  tial,  it  shall  be  sufficient  to  charge  and  allege  the  order  made 
*^  for  the  transportation  or  banishment  of  such  offender,  without 
**  charging  or  alleging  any  indictment,  trial,  conviction,  judgment, 
'*  or  sentence,  or  any  pardon  or  intention  of  mercy,  or  significa- 
**  tion  thereof,  of  or  against,  or  in  any  manner  relating  to  such 
«  offender." 

The  24th  section  enacts,  ^*  that  the  clerk  of  the  court  or  other 
"  officer  having  the  custody  of  the  records  of  the  court  where  such 
^*  sentence  or  order  of  transportation  or  banishment  shall  have 
'^  been  passed  or  made,  shall,  at  the  request  of  any  person  on  his 
^^  majesty's  behalf,  make  out  and  give  a  certificate  in  writings, 
**  signed  by  him,  containing  the  effect  and  substance  only  (a) 
^^  (omitting  the  formal  part)  of  every  indictment  and  conviction  of 


{a)  See  Rex  t^.  Watson,  ante^  368. 
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^*  such  offender,  and  of  the  sentence  or  order  for  his  or  hertrans- 
'^  portation  or  banishment,  (not  taking  for  the  same  more  than 
^'  six  shillings  and  eightpence),  which  certificate  shall  be  sufficient 
^^  evidence  of  the  conviction  and  sentence,  or  order  for  the  trans- 
^'  portation  or  banishment  of  such  offender ;  and  every  such  certi- 
*^  ficate,  if  made  by  the  clerk  or  officer  of  any  court  in  Great  Bri- 
^^  tain,  shall  be  received  in  evidence,  upon  proof  of  the  signature 
^^  and  official  character  of  the  person  signing  the  same ;  and  every 
'^  such  certificate,  if  made  by  the  clerk  or  officer  of  any  court  out 
"  of  Great  Britain,  shaH  be  received  in  evidence,  if  verified  by  the 
^'  seal  of  the  court,  or  by  the  signature  of  the  Judge,  or  one  of  the 
*^  Judges  of  the  court,  without  further  proof." 

The  26th  section  enacts,  "  that  nothing  in  this  act  contained  S.  25.  The  act 
^^  respecting  offenders   under  sentence  or  order  of  banishment,  {^"peil^M^**** 
^'  shall  apply  to  persons  adjudged  to  be  banished,  under  and  by  banished  under 
^'  virtue  of  an  act  passed  in  the  sixtieth  year  of  his  late  majesty's  60  6. 3.  and  i 
*^  reign,  intituled,  *  An  act  for  the  more  effectual  prevention  and  ^'  ^'  ^'  ^' 
'^  piinishment  of  blasphemous  and  seditious  libels.' '' 

The  66  G.  3.  c.  63.,  and  the  69  G.  3.  c.  136.  were  passed  for  56  G.3.C.63. 
the  purpose  of  regulating  the  general  Penitentiary  for  convicts,  135. ^^  to  con- 
erected  (m)  at  Millbankf  in  the  county  of  Middlesex,  and  authorize  victs  sentenced 
the  confinement  of  certain  convicts  sentenced  to  transportation  in  *?  transporta- 
that  place ;  and  contain  certain  provisions  respecting  such  convicts  fi^elin  thege-* 
breaking  prison  or  escaping,  or  attempting  to  break  prison,  &c.,  and  nerai  Peniten- 
respecting  persons  rescuing,   or  attempting  to  rescue  them,   or  Jjf^*'^'^ 
supplying  means  of  escape. 

The  latter  statute  repealing  s.  43  of  the  66  G.  8.  c.  63.  enacts,  59  6. 3.  c  113. 
*^  that  if  any  convict,  who  shall  be  ordered  to  be  confined  in  the  *•  ^^-  ^*^."^^^ 
^^  said  Pemtentiary,  shall,  at  any  time  during  the  term  of  such  PenitontiMv  ^ 
^^  confinement,  break  prison,  or  escape  from  the  place  of  his  or  her  breaking  pri- 
*^  confinement,  or  in  his  or  her  conveyance  to  such  place  of  con-  f ^'^  ®'  ®'^'?1 
^  finement,  or  from  the  person  or  persons  having  the  lawful  cus-  ^igh^d  by  an 
^^  tody  of  such  convict,  he  or  she  so  breaking  prison  or  escaping  addition  to  the 
**  shall  be  punished  by  an  addition  not  exceeding  three  years  to  ^^^  °^  ^^ j**^ 
^^  the  term  for  which  he  or  she,  at  the  time  of  his  or  her  breach  and,  upon  a  sc- 
^'  of  prison  or  escape,  was  subject  to  be  confined ;    and  if  such  cond  breach  of 


pruion,  he  or  she  shall  be  adjudged  guilty  of  felony,  without  be-  without  clergy. 
ncfit  of  clergy."    And  it  further  enacts,  **  that  if  any  convict  And  convicts 
who  shall  be  ordered  to  be  confined  in  tiie  said  Penitentiary,  '^^^"^*^/'^^' 


'^  convict  so  punished  by  such  addition  to  the  term  of  confinement  p^'^°  ^  ^' 
^*  shall  afterwards  be  convicted  of  a  second  escape  or  breach  of  gu?Uy  of  felony 

'^  shall  at  any  time  during  the  term  of  such  confinement  attempt  nished  by*ad- 
"  to  break  prison,  or  escape  from  the  place  of  his  or  her  confine-  ditionai  impri- 
**  ment,  or  shall  forcibly  break  out  of  his  or  her  cell,  or  shall  make  8®^™*"^ 
*^  any  breach  therein,  with  intent  to  escape  therefrom  ;  he  or  she, 
^'  so  offending,  being  convicted  thereof,  shall  be  punished  by  an 
^*  addition  not  exceeding  six  calendar  months  to  the  term  for  which 
'^  he  or  she  at  the  time  of  committing  any  such  offence  was  sub- 
**  ject  to  be  confined." 

The  66  Geo.  3.  c.  68.  s.  44.  enacts,  «  that  if  any  person  shall  ^^44'^^^;^^, 

(11)  It  was  erected  under  the  provisions  of  the  5S  Geo*  3.  c.  44. 
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rescuing  con- 
victs oiSercsd 
to  be  confined 
in  the  Peniten- 
tiary, or  aiding 
in  such  rescue, 
to  be  guilty  of 
felony,  and 
confined  in  the 
Penitentiary. 
And  persons 
having  the  cus- 
tody of  such 
convicts,  and 
voluntarily 
permitting  an 
escape,  and 
other  persons 
uding  or  at-  * 
tempting  any 
escape  or 
rescue,  to  be 
ffuilty  of  fe- 
lony. And  any 
person  having 
such  custody, 
and  negligently 
permitting  an 
escape,  to  be 
guilty  of  a  mis- 
demeanor. 


56  6.  3.  c.  63. 
s.  45.  Trial  for 
such  offences. 


Evidence  of 
the  order  of 
commitment 
to  >uch  Peni- 
tentiary. 


6  O.  4.  c.  5. 
Mutiny  Act-* 
provides  for 
the  punish- 
ment of  per- 
sons returning 
from  trans- 
portation after 
sentence  by  a 
conrt-martiaL 
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'^  rescue  any  convict  who  shall  be  ordered  to  be  confined  within 
'^  the  said  Penitentiary ^  either  during  the  time  of  his  or  her  con- 
^^  veyance  to  the  said  Penitentiary,  or  whilst  such  convict  shall  be 
'^  in  the  custody  of  the  person  or  persons  under  whose  care  and 
^'  charge  he  or  she  shall  oe  so  confined  5  or  if  any  person  shall  be 
'^  aiding  or  assisting  in  any  such  rescue,  every  such  person  so 
'^  rescuing/ aiding,  or  assisting,  shall  be  guilty  of  felony,  and  may 
'^  be  ordered  to  be  confined  in  the  said  Penitentiary,  for  any  term 
'^  not  less  than  one  year,  nor  exceeding  five  years ;  and  if  any  per- 
'^  son  having  the  custody  of  any  such  convict  as  aforesaid,  or 
'^  being  employed  by  the  person  having  such  custody  as  a  keeper, 
under-keeper,  turnkey,  assistant,  or  guard,  shall  voluntarily  per- 
mit such  convict  to  escape ;  or  if  any  person  whatsoever  shall, 
by  supplying  arms,  tools,  or  instruments  of  disguise,  or  other- 
wise be  in  any  manner  aiding  and  assisting  to  any  such  ccmvict 
in  any  escape,  or  in  any  attempt  to  make  an  escape,  though  no 
'^  escape  be  actually  made,  or  shall  attempt  to  rescue  any  such 
convict,  or  be  aiding  and  assisting  in  any  such  attempt,  though 
no  rescue  be  actually  made,  every  such  person  so  permitting, 
attempting,  aiding,  or  assisting,  shall  be  guilty  of  felony ;  and 
^^  if  any  person  having  such  custody,  or  being  so  employed  by  the 
'*  person  having  such  custody  as  aforesaid,  shall  negligently  per- 
^'  mit  any  such  convict  to  escape,  such  person  so  permitting  shall 
'^  be  guilty  of  a  misdemeanor ;  and,  being  lawfully  convicted  of 
'^  the  same,  shall  be  liable  to  fine  or  imprisonment,  or  to  both,  at 
*^  the  discretion  of  the  court." 

The  45th  section  of  the  same  statute  relates  to  the  more  ready 
and  effectual  trial  and  conviction  of  persons  committing  offences 
within  the  act ;  and  provides  that  any  convict  so  escaping,  break- 
ing prison,  or  being  rescued,  may  be  tried  either  in  the  county 
where  he  shall  be  apprehended  and  retaken,  or  in  the  county  in 
which  the  said  offence  shall  have  been  committed ;  and  that,  in 
case  of  any  prosecution  for  such  escape,  attempt  to  escape,  breach 
of  prison,  or  rescue,  either  against  the  convict  escaping,  or  at- 
tempting to  escape,  or  having  broken  prison,  or  being  rescued,  or 
against  any  other  person  or  persons  concerned  therein,  or  aiding, 
abetting,  or  assisting  the  same,  a  copy  properly  attested,  of  the 
order  of  commitment  to  such  Pesiitentiary,  shall,  (after  proof 
made  that  the  person  then  in  question  before  the  court  is  the  same 
that  was  delivered  with  such  order,)  be  sufficient  evidence  to  the 
court  and  jury  that  the  person  then  in  question  was  so  ordered  to 
such  confinement. 

The  mutiny  acts  also  make  provision  for  the  punishment  of 
persons  returning  from  transportation  after  sentence  by  a  court- 
martial*  By  the  last  of  these  acts,  6  Geo.  4.  c.  5.,  where  a  non- 
commissioned officer  or  soldier  is  convicted  of  desertion,  and  the 
court-martial  shall  not  think  the  offence  deserving  of  capital 
punishment,  they  may,  instead  of  a  corporal  punishment,  adjudge 
the  offender  to  be  transported  for  life,  or  a  term  of  years ;  and  in 
all  cases  wherein  a  capital-punishment  shall  have  been  awarded  by 
a  court-martial,  the  king  may  order  the  offender  to  be  transported 
as  a  felon,  for  life,  or  for  a  term  of  years.  *  And  if  such  non-com^ 
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missioned  officer  or  soldier^  or  any  person  so  transported  in 
pursuance  of  such  order  from  the  king,  "  shall  afterwards, 
*^  (without  leave  from  his  majesty,  or  from  the  governor  or 
^*  commanding  officer  of  the  place  to  which  he  shall  have  been 
^^  transported,)  return  into,  or  be  found  at  large,  without  leave 
*^  as  aforesaid,  or  other  lawful  cause,  within  any  part  of  Great 
"  Britain  or  Ireland^  or  in  any  of  his  majesty's  possessions 
'^  abroad,  other  than  the  place  to  which  he  shall  have  been 
*'  transported,  before  the  expiration  of  the  term  limited  by  such 
^^  sentence  or  order,  and  shall  be  convicted  thereof  in  tne  or- 
^*  dinary  course  of  law,  he  shall  suffer  death  as  a  felon,  without 
^^  benefit  of  clergy/'  (q)  By  the  ninth  section  of  the  statute  upon 
the  sentence  of  transportation  being  notified  in  writing  by  the  com- 
mander in  chief,  or,  m  his  absence,  by  the  adjutant-general,  to  any 
justice  of  the  King's  Bench  or  Common  Pleas,  or  baron  of  the  Ex- 
chequer in  England  or  Ireland^  such  justice  or  baron  is  to  make  an 
order  for  the  transportation  of  the  offender,  upon  the  terms  and  for 
the  time  which  shall  be  specified  in  such  notification ;  (r)  and  shall 
also  make  such  other  orders,  and  do  such  other  acts  consequent 
upon  the  same,  as  any  such  justice  or  baron  is  authorized  to  make 
or  do  by  any  act  or.  acts  in  force,  at  the  time  of  making  any  such 
orders,  in  relation  to  the  transportation  of  offenders ;  and  such* 
order  and  orders  so  to  be  made,  and  all  such  acts  as  shall  be  so 
done  as  aforesaid,  shall  be  obeyed  and  done  by  such  person,  in 
whose  custody  such  offender  shall  at  that  time  be,  and  all  other 
persons  whom  it  may  concern,  and  shall  be  as  effectual,  and  have 
the  same  consequences  as  any  order  made  under  the  authority  of 
the  said  act  with  respect  to  an  offender  in  the  said  act  mentioned ; 
and  every  sheriff,  &c.  and  all  constables  and  other  persons,  shall  be 
bound  to  obey  the  said  orders,  be  assistant  in  the  execution  thereof, 
and  liable  to  the  same  punishment  for  disobedience,  or  interrupt- 
ing the  execution  of  the  same,  as  they  would  be  if  the  same  had 
been  made  under  the  authority  of  the  said  act ;  and  every  person 
so  ordered  to  be  transported  as  aforesaid  shall  be  subject  respect- 
tively  to  all  the  provisions  made  by  law  and  now  in  force,  con- 
cerning persons  convicted  of  any  crime,  and  sentenced  to  be  trans- 
ported, or  receiving  his  majesty's  pardon  on  condition  of  trans- 
portation, (a)  By  a  subsequent  section,  if  any  offender  under  sen- 
tence of  death  by  a  court-martial  shall  obtain  a  conditional  pardon, 
all  the  laws  then  in  force  touching  the  escape  of  felons  under  sen- 
tence of  death  shall  apply  to  such  offender,  and  to  all  persons 
aiding,  &c.  such  escape  from  the  time  when  such  order  shall  be 
made  by  such  justice  or  baron,  and  during  the  several  proceed- 
ings had  for  tiie  said  purposes.  (A)  And  a  provision  is  made  in 
some  of  the  mutiny  acts  that  an  order,  made  under  any  act 
or  acts  of  parliament,  in  force  at  the  time  of  making,  such 
ordes,  in  relation  to  the  transportation  of  offenders,  and  every  act 
consequent  upon  such  order,  shall  be  as  effectual,  and  have  all 

(q)  Se€t.  4,  5.  deliver  a  certificate  of  conviction,  &c. 

(r)  Sect.  9.  S.  12.  relates  to  the  notification,  &c. 

(a)  6  Geo.  4.  c.  5.  s.  9.    The  notifi-  of  sentences  of  transportation  in  India, 

cations,  &c.  are  to  be  filed  in  the  office  &c. 
of  the  clerk  of  the  Crown,  who  is  to        (b)  6  Geo.  4.  c.  5.  s.  IS. 
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the  same  consequences  as  any  order  made^  or  act  done,  under  the 
authority  of  any  act  or  acts  of  parliament  in  force  at  the  time,  in 
relation  to  the  transportation  of  offenders,  with  respect  to  any 
offender  in  any  such  act  or  acts  of  parliament  mentioned,  (s) 

Provisions  of  a  nature  nearly  similar  are  usually  contained  in 
the  acts  relating  to  the  regulating  of  the  royal  marine  forces  while 
on  shore,  (t) 

By  the  30  G.  3.  c,  47.  his  majesty  may  authorize  the  governor 
of  New  South  Wales,  &c.  by  writing  under  the  seal  of  that  go- 
vernment to  remit,  either  absolutely  or  conditionally,  the  whole  or 
iany  part  of  the  term  of  transportation :  and  such  instrument  is  to 
be  of  the  same  force  and  effect  as  a  signification  of  the  royal  mercy 
under  a  sign  manual*    The  6  G.  4.  c.  69.  regulates  the  punish- 
ment of  offences  committed  by  transports  sent  to  labour  in  the 
colonies. 
Pcnnu  decided      It  may  be  useful  to  mention  some  of  the  points  decided  upon 
upon  former     the  Statutes  which  formerly  related  to  the  offences  treated  of  in  this 
BUtutes.  Chapter. 

Indictment  Where  a  capital  convict  had  a  conditional  pardon  and  escaped, 

and  certificate  j^jjj  ^jj^  indictment  against  him  stated,  that  the  king's  pleasure 
▼tction.*"^*^**'  was  notified  to  the  court,  and  the  court  thereupon  ordered,  &c. 
according  to  the  terms  of  the  pardon,  and  it  appeared  that  the 
notification  was  to  the  Judge  after  the  assizes  were  over,  and  that 
he  made  the  order ;  the  Judges,  upon  a  case  reserved,  were  unani- 
mous that  the  notification  to  the  Judge,  and  the  order  by  him,  was 
not  a  notffication  to  the  court,  or  any  order  by  the  court,  and  that 
the  indictment  was  not  proved,  (a)    JBut  the  late  statute  5  G.  4.  c. 
84.  enacts,  that  it  shall  be  sufficient  to  allege  in  the  indictment  the 
order  for  transportation,  without  alleging  any  indictment,  trial,  &c* 
or  any  pardon  or  intention  of  mercy,  or  signification  thereof,  (i) 
The  late  statute  however  requires,  that  the  certificate  to  be  given 
in  evidence  shall  contain  the  effect  and  substance  of  the  indictment 
and  conviction  ;    and  in  a  case  which  arose  upon  a  former  statute, 
(6  G.  1.  c.  23.)  which  required  that  the  certificate  should  contidn 
the  effect  and^  tenor  of  the  indictment  and  conviction,  and  of  the 
order  and  contract  for  transportation,  and  also  upon  another  sta- 
tute (24  G.  3.  c.  56.  s.  5.)  which  required  a  certificate  containing 
the  effect  and  substance  only,  omitting  the  formal  part  of  the  in- 
dictment and  conviction,   the  indictment   stated,  that  the  jHi- 
fioner  was  convicted  of  grand  larceny  within  benefit  of  clergy, 
and  the  certificate  was  in  the  same  form;   and  the  Judges,  upon 
the  point  being  reserved,  held  that  both  were  insufficient,  (c)     So 
also  in  another  case,  upon  a  statute  56  G.  3..  c.  27*  s.  8.,  which  re- 
quired this  certificate  to  contain  the  effect  and  substance  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction,  and 
order  for  transportation,  it  was  held,  that  an  indictment  which 
stated  that  the  prisoner  had  been  convicted  of  felony,  without 
Stating  the  nature  of  that  felony,  and  a  certificate  which  stated 

(t)  See  56  Geo.  S.  c.  119.  G.  3.  c.  74.  8.  28. 

(i)  See  the  last  act  6  Geo.  4.  c.  6.  s.  (b)  S.  SS.  ante^  998.,  and  see  who  a. 

7,  8,  ft  sequ.  fi.  anle^  394. 

(a)  Rex  V.  Treadwell,  Mich.  Terra,  (c)  Rex  v,  Sutcliffe,  £ast  T.  1788. 

1761.  MS.  &yley,  J.     The   Btalute  MS.  Bayley,  J.  Kuis.  and  Rj.  469, 

tbea  in  force  upon  the  sul^ect  was  19  470. 
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only  that  the  prisoner  had  been  eonvicted.  of  felony,  were  insuffi- 
cient ;  and  the  prisoner  was  remitted  to  his  former  sentence.(d) 
■  -  Whcire  an  indictment  stated  the  condition  upon  which  the  royal 
mercy  was  extended  to  have  been  general,  whereas  it  appeared 
not  to  hare  been  general  but  specific,  viz.j  that  the  prisoner 
should  be  transported  to  places  specified,  the  variance  was  held  to 
be  fatal,  (e)  ' 

•  Where  the  prisoner  had  received  a  pardon  on  condition  of  trans-  ^^*^,®'*^*f*'( 
porting  himself  beyond  the  seas,  within  fourteen  days  from  the  p^nJ^'s  db- 
day  of  his  dischargey  and  it  was  incumbent  on  the  prosecutor  to  charge. 
prove  the  precise  day  on  which  the  prisoner  was  discharged,  it 

was  holden  that  the  daily  book,  of  the  prison,  containing  entries  of 
the  names  of  the  criminals  brought  to  the  prison,  and  the  times 
when  they  were  discharged,  though  generally  made  from  the  in- 
formation of  the  turnkeys,  or  from  their  endorsements  on  the 
backs  of  the  warrants,  vras  good  evidence  to  prove  the  time  of  the. 
prisoner's  disdiai^.  {w)     And  it  was  held,  tnat  though,  if  a  con- 
tHct  on  his  trial  for  returning  from  transportation  before  his  time 
was  expired  should  confess  the  fact,  and  acknowledge  that  he  is 
the  man,  the  court  would  record  such  confession ;   yet,  no  such 
confession- being  made,  it  was  necessary  to  produce  the  record  of 
oenviction,  and  give  evidence  of  the  prisoner's  identity,  (x) 
•  When  a  convict  was  sentenced   to  transportation  for  seven  EyideDceofa 
3^Hrs,  and  received  a  sign  mammal,  promising  him  a  pardon,  ^'  on  «8f*^  manual. 
^'  condition  of  his  giving  a  security  to  transport  himself  for  that 
^*  period  within  fourteen  days,"  and  upon  his  giving  such  se- 
curity was  discharged  from  prison,  but  neglected  to  transport  him- 
self within  the  fourteen  days :  it  was  holden  that  he  could  not  be 
indicted  for  being  unlawniUy  found  at  large  before  the  term  for 
wliioh  he  had  received  sentence  of  transportation  had  expired,  on 
the  ground  that  such  sign  manual,  and  the  recognizance  entered 
into  in  consequence  of  it,  were  good  evidence  that  he  was  lawfully 
at  large-;  -  although  he  had  not  substantially  performed  the  condi- 
tion t)n  wlneh  the  promise  of  pardon  was  granted,  {y) 

*  (d)  fiefx  9.  Walflon,  Mich.  T.  18S1.     and  that  thongh  the  king  might  re- 
Rttss.  and  Ry.  468.  voke  his  intended  grace  on  account 

{e)  Rex  V.  Fitzpatrick,  Rutt.  and  of  this  apparent  fraud  \  yet,  as  he  had 

Ay.  5 IS.  not  in  tact  revoked  it,  and  as  the 

(w)  Aickle*9  cose,  1  LeackSSl,  S98.  prisoner  had  literalhf  complied  with 

(ir)  1  Hawk.  P.  C.  c.  47.    Return  the  condition,  he  ought  not  to  have 

fromTran»pffrtaH&ny%,2\,    The  late  heen  coiiTicted  upon  an  indictment 

statute,  6  Geo.  4.  c.  84.  s.  84.  makes  a  for  heing  found  at  large,  without  any 

certificate  of  the  conviction,  &c.  suffi-  ianftU  cauae^  before  the  expiration  of 

eient  evidence,    •^nte^  998.  his  term.    With  respect,  however,  to 

(|f)  Miller's  case,  1  Hawk.  P.  C.  c.  a  condition  being  considered  jyrtfcetfenf 

'47.  Relumfrom  Trawportatian,  s.  88.  or  aubaefuent,  K  has  been  holden  that 

Cas.  C.  L.  69.     1  Leach  74.    8  Blac.  no  precise  technical  words  are  requi- 

R .'  797.    It  appears  that  the  Judges  site  for  that  purpose ;  that  it  does  not 

•considered,  that  the  sign  manual  was  depend  upon  its  bein?  piior  or  poste- 

-improperly  worded  by  mistake  of  the  rior  in  the  deed,  but  that  it  depends 

lyffieert    that  it  should   have  been,  upon  the  nature  of  the  contract,  and 

**  upon  condition  of  the  said  Miller  the  acts  to  be  performed  by  the  par- 

^*  transporting  himself,  &c.  and  of  his  ties.  Robinson  v.  Comyns,  Cas.  temp. 

*^  giving  securityt^  the  satisfaction,  Talb.  166.    Hotham  v.  the  £a^  India 

'*  ftc.^  and  not  merely  **'  upon  condi-  Company,  1  T.  R.  645. 
**  tion  of  his  giving  security,  &c.** 

2j>2 
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^d*  ^•®'"  '^  ^^  ^*  ^*se,  the  prisoner  was  referred  to  his  original  sen- 
Kferred  uTIis  ^^^^^  ^^  transportation,  as  not  having  performed  the  omdition 
original  sen-  upon  wbicb  his  pardon  was  to  be  granted ;  that  is,  he  was  par- 
tenceoftrana-  doned  on  condition  of  transporting  himself  within  fourteen 
^  ^^  days,  (s)  And  in  another  case  it  was  holden,  that  a  prisoner  con- 
victed.of  a  capital  crime,  whose  sentence  was  respited  daring  the 
king's  pleasure,  and  who,  having  received  a  pardon  on  condition 
of  transportation  for  life,  was  afterwards  found  at  laige  in  Great 
Britain  without  lawful  cause,  should  be  referred  to  his  original 
sentence,  (ii)  In  a  subsequent  case,  wliere  the  prisoner,  having 
been  convicted  of  simple  grand  larceny,  had  received  judgment  of 
transportation  Ui  America  for  seven  years,  but  had  afterwards 
been  pardoned^  ^^~on  condition  of  transporting  himself  beyond  the 
'^  seas  for  the  same  term  of  years,  within  fourteen  days  from  the 
'^  day  of  his  discharge,  and  of  giving  security  so  to  do,''  and,  upon 
givii^  tlie  security  required,  had  been  discharged,  but  had  not 
complied  with  the  -other  part  of  the  condition,  by  transporting 
himself,  it  was  doubted  whether  he  could  be  convicted  of  a  capital 
felony  in  being  found  at  large,  without  any  lawful  cause,  before 
the  expiration  of  the  term,  or  whether  he  ought  to  be  remitted  to 
his  former  sentence.  The  former  cases  were  cited  as  authorities 
that  the  prisoner's  discharge  was  a  lawful  cause  for  his  being  at 
large,  notwithstanding  he  had  forfeited  the  recognizance  of  him- 
self and  his  bail,  by  breaking  the  other  part  of  the  condition,  in 
not  transporting  himself  within  the  fourteen  days  :  but  one  of  the 
Judges  thought  that,  as  the  prisoner  had  not  complied  with  the 
terms  on  which  he  was  pardoned,  he  must  be  considered  as  having 
been  at  large  without  lawful  authority,  as  soon  as  the  fourteen 
days  had  expired.  Another  Judge  considered  it  as  a  doubtful 
question  whether  the  non-performance  of  the  condition  had  not 
rendered  the  whole  pardon  null  and  void :  and  he  also  thought 
that  the  offence  with  which  the  prisoner  was  charged  was  not 
within  one  of  the  statutes  then  relied  upon,  namely,  the  16  G«  2. 
c«  15.^  because  he  had  not  agreed  to  transpDrt  himself  to  America^ 


(s&)  Miller's  case,  1  Leach  76. 

(a)  Madan't  case.  Old  Bailey,  1780. 
i  Leach  993.  In  1  Hawk.  P.  C.  c.  47« 
Return  from  TrmujHfrtation,  s.  23  (re- 
ferring to  Cas.  C.  L.  197.)  this  .case  it 
cited  as  having  decided  that  the  pri- 
soner was  so  referred  back  to  his  ori- 
fcinal  sentence,  on  bis  being  indicted 
for  returning  from  transportation, 
and  acquitted.  But  in  the  report 
in  Leach,  it  is  said  tliat  no  indictment 
was  ever  preferred  against  the  pri- 
soner for  the  new  felony  $  but  that, 
being  in  custody,  a  notice  was  served 
upon  him  to  shew  cause  why  execu- 
tion should  not  be  awarded  against 
him  on  his  former  sentence :  that  af- 
ter this  notice  he  was  put  to  the  bar, 
and  his  identity  and  the  record  of  his 
former  conviction  proved ;  and  he  not 
bein^  prepared  to  prove  the  Iruth  of 
eertain  facts  allegra  in  his  defence, 


the  court  gave  their  opinion  that,  as 
he  had  broken  the  condition  of  the 
pardon,  he  remained  in  the  same  state 
m  which  he  was  at  the  time  the  par-> 
doR  was  granted,  viz.  under  sentence 
of  death,  with  a  respite  of  that  seo- 
tence  during  his  majesty's  pleasure. 
The  report  further  states,  that  after- 
wards it  was  submitted  to  the  Judges, 
whether  the  prisoner  would  not  have 
been  liable  to  suffer  death  without  be- 
nefit of  clergy,  if  he  had  been  indicted 
and  convicted  under  a  statute  thea 
existing,  namely,  the  8  G.  3.  c  15.,  or 
whether  he  had  been  properly  referred 
to  his  original  sentence.  No  opinion 
of  the  Judges  is  stated :  but  it  ap- 
pears, that  at  tllA  Old  Bailey,  April 
sess.  1788,  the  prisoner  was  informed 
by  the  court  that  it  was  his  mi)«Bly*8 
pleasure  that  he  should  be  transported 
to  4flrieM  for  life. 
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and  that  it  was  not  within  another  statute^  namely^  19  G.  3.  c.  7 A. 
because  that  act  related  only  to  pardons  granted  to  offenders  who 
had  been  convicted  of  felonies  by  which  they  were  excluded  from 
clergy,  (d) 

In  the  last  mentioned  case,  one  point  was  clearly  agreed  upon,  mPT*'*^^  "^ 
namely,  that  as  the  prisoner  had,  at  the  time  of  his  discharge,  a  amo^t^to  a 
real  intention  to  quit  the  kingdom  within  the  time,  but  had  been  lawfal  excuse 
prevented  from  carrying  it  into  execution  by  the  distress  of  ^"^""."J^^^^"*^ 
poverty  and  ill  health,  these  impediments  amounted  to  a  lawful  2^^^  ^  ^ 
excuse,  {e) 

(d)  Aickles^s  esse,  Old  Bailey,  1785.  ed  beyond  ike  $ear.    ffot  lie  thoughCy. 

cor.  Gould,  J.,  Hotham,  B.,aiid  Adair,  that  when  the  condition  of  the  king^s 

Recorder.    The   Recorder  thought,  pardon  was  hroken,  the  pardon  was 

that  the  indictment  was  perfectly  sop-  gone.    There  being,  however,  a  dif- 

ported  under  the  clause  of  the  16  G.  ference  of  opinion,  it  was  intended  to- 

2.  c.  15.  adopted  by  19  G.  S.  c.  74.  have  submitted  the  case  to  the  opinion 

which  made  it  a  capital  felony  to  be  of  the  twelve  Judges,  if  the  prisoner 

found  at  large  in  Great  Britain  within  had  been  found  guilty, 

the  term  for  which  a  convict,  who  was  (e)  Aickles*s  case,  1  Leach  S96. ;  and> 

liable  to  be  transported  to  America^  see  Thorpe's  case,  id,  ibid,  note  (a>. 
had  received  sentence  to  be  transport- 


lom. 
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CHAPTER  THE  THIRTY-SIXTH 


OF  GAMING. 


i'laying  at 
cards,  &c.  as 
a  recreation, 
and  for  mode- 
rate sumB,  18 
not  any  of- 
fence.   Bat 
otherwise  as 
to  gaming. 


9  Ann.  c.  14. 
8.  5.  Persons 
losing  10/.  at 
a  sitting  may 
sue  for  it  a- 
gain;  and  if 
the  loser  does 
not  sue,  any 
other  person 
may  recover 
the  same,  and 
treble  the  va- 
lue. 


It  seems  that  by  the  common  law,  the  playing  at  cards,  dice^  &.e^ 
when  practised  innocently  and  as  a  recreation,  the  better  to  fit  a 
person  for  business,  is  not  at  all  unlawful,  nor  punishable  as  any 
sort  of  offence :  but  a  person  guilty  of  cheating,  as  by  playing  with 
false  cards,  dice,  &c.  may  be  indicted  for  it  at  common  law,  and 
fined  and  imprisoned  according  to  the  circumstances  of  the  case, 
and  heinousness  of  the  offence,  {a)  We  have  seen  that  common 
gaming-houses  are  considered  as  nuisances  in  the  eye  of  the 
law  3  (b)  and  that  lotteries  have  been  declared  to  be  public  nui- 
sances, except  as  they  may  have  been  authorized  by  parliament,  (c) 
And  when  the  playing  is,  from  the  magnitude  of  the  stake,  exces- 
sive, and  such  as  is  now  commonly  understood  by  the  term 
gaming  J  it  is  considered  by  the  law  as  an  offence,  being  in  its 
consequences  most  mischievous  to  society.  In  most  cases,  how- 
ever, the  party  Is  subjected  only  to  pecuniary  penalties,  recover- 
able by  iiiibnnation,  or  by  summary  or  civil  pit>ceed^ngs :  but 
some  offences  may  be  mentioned,  which,  by  statutable  enact- 
ments, may  be  prosecuted  by  indictment.  (<^) 

The  statute  9  Ann.  c.  14.  s.  5.  enacts,  that  any  person  who  shall 
at  any  time  or  sitting,  by  playing  at  cards,  dice,  tables,  or  other 
game  or  games  whatsoever,  or  by  betting  on  the  sides  or  hands  of 
such  as  do  play  at  any  of  these  games,  lose  to  any  one  or  more 
person  or  persons  so  playing  or  betting  in  the  whole  the  sum  or 
value  of  ten  pounds,  and  shall  pay  the  same,  or  any  part  thereof, 
he  may  sue  for  it  again  within  three  months,  and  recover  it,  with 
costs,  by  action  of  debt;  and  in  case  the  loser  shall  not  bond  fide 
sue,  any  other  person  may  sue  for  and  recover  the  same,  and  treble 
the  value  thereof,  with  costs  of  suit,  against  the  winner,  (e)    The 


(a)  S  Bac.  Abr.  Gaming  (A)  2  Roll. 
Abr.  78. 

(b)  Jnte,  S99. 

(c)  AntCy  S04.  And  a  late  statute 
42  Geo.  S.  c.  119.  declares  all  games 
or  lotteries,  called  Little  Goe$y  to  be 
public  nuisances,  and  proTides  for 
their  suppression;  and  also  imposes 
heavy  penalties  upon  persons  keeping 
offices,  &c.  not  authorized  by  parlia- 
ment 


{d)  As  to  the  penalties  imposed  upoo 
persons  gaming,  or  keeping  ^raing 
nouses,  &c.  and  the  proceedmgs  for 
the  recovery  of  them,  see  1  Hawk  P.  C. 
c.  92.  3  Bac.  Abr.  Gaming,  2  Burn. 
Just.  Gaming.  4  filnc.  Com.  172,  173, 
174,  and  the  notes(IO>(ll),  and  the 
statutes  2  Geo.  2.  c.  28.  12  Geo.  2. 
c.  28.  25  Geo.  2.  c.  36.  s.  5.  and  16 
Car.  2.  c.  7. 

{e)  S.  2. 
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statute  then  further  etjiaets,  that  **  if  any  person  or  persons  what-  Any  penonby 
"  soever  do  or  shall,  by  any  fr^ud  or  shift,  cousenage,  circumven-  ^^in"^' *  ny 
*^  tion,  deceit,  or  unlawful  device,  or  ill  practice  whatsoever,  in  monies,  &c. 
'^  playing  at  or  with  cards,  dice,  or  any  the  games  aforesaid^  or  in  or  at  any  one 
"  or  by  bearing  a  share  or  part  in  the  stakes,  wages,  or  adven-  n\nlf  |bove" 
^^  tures,  or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do  or  lo/.  shall  for- 
'^  shall  play  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  them-  feitfive  times 
*'  selves,  or  to  any  other  or  others,  any  sum  or  sums  of  money,  or  ja^caae^of  such 
'^  other  valuable  thing  or  things  whatsoever,  or  shall  at  any  one  iii  practice  be 
**  time  or  sitting  win  of  any  one  or  more  person  or  persons  what-  deemed  infa- 
**  soever,  above  the  sum  or  value  of  ten  pounds,  that  then  every  J^^r'thepu- 
^^  person  or  persons  so  winning  by  such  ill  practice,  as  aforesaidji  nishment  of 
^'  or  winning  at  any  one  time  or  sitting  above  the  said  sum  or  peijury. 
^^  value  of  ten  pounds,  and  being  convicted  of  any  of  the  saj4 
'^offences,  upon  ai^  indictment  or  information  to  be  exhibite4 
^^  against  him  or  them  for  that  purpose,  shall  forfeit  five  times  the 
*'  value  of  the  sum  or  sums  of  money,  or  other  thing  so  won  as 
'^  aforesaid;  and  in  case  of  such  ill  practice  as  aforesaid,  sh^l  be 
^'  deemed  infamous,  and  suffer  such  corporal  punishment  as  in 
*^  cases  of  wilful  perjury ;  and  such  penalty  to  be  recovered  by 
^^  such  person  or  persons  as  shiall  sue  for  the  same  by  such  actioi| 
"  as  aforesaid." 

By  the  18  Geo.  2.  c.  34.  s.  8.  ^'  If  any  person  shall  win  or  lose  is  Geo.  2.  r. 
**  at  play,  or  by  betting,  at  any  one  time,  the  sum  or  value  of  ten  ^4.  s.  8.  Any 
'^  pounds^  or  within  the  space  of  twenty-four  hours,  the  sum  or  Si^orTosing 
^'  value  of  twenty  pounds,   such  person .  shall  be  liable  to  be  at  any  one 
^^  indicted  for  such  offence  within  six  months  after  it  is  comr  ''?JJ| ^^04  ^' 
'^  mitted,  either  before  the  justices  of  the  King's  Bench,  assize,  boura'20/.» 
*^  gaol  delivery,  or  great  sessions ;  and  being  thereof  legally  con-  may  be  in- 
'^  victed,  shall  be  fined  five  times  the  value  of  the  sum  so  won  or  Jj^^g^^ 
^'  lost ;  which  fine  (after  such  charges  as  the  court  shall  judge  xijsxn  the  ▼»• 
'^  reasonable  allowed  to  the  prosecutors  and  evidence  out  of  the  lue. 
'*  same)  shall  go  to  the  poor  of  the  parish,  or  place  where  such 
**  offence  shall  be  committed."    There  is  then  a  provision,  that  if  Offender  dii- 
any  person  so  offending  shall  discover  any  other  person  so  offend-  ^the"cS'endcr 
ing,  so  that  such  person  be  thereupon  convicted,  the  person  so  to  be  dis- 
discovering  shall  be  discharged  and  indemnified  from  all  penalties,  diarged. 
if  such  person  so  discovering  has  not  been  before  convicted  thereof, 
and  shall  be  admitted  as  an  evidence  to  prove  the  same.(/) 

It  has  been  decided  that  sifoot  race^  whether  the  race  be  upon  a  ciisea  npon 
given  distance,  or  against  a  certain  time,  is  a  game  proMbited  by  the  construc- 
9  Ann.  c.  14.  (g)     And  a  wager  that  a  person  did  not  find  within  J^t^^ofV 
such  a  time  a  man  who  should  carry  on  foot  twenty-four  stone  Anne,  c.  14.. 
weight  ten  miles  in  fifteen  hours  h^s  been  holden  to  be  within  the 
same  principle.  (A)    But  where  A.  betted  B.  that  one  C.  would  not 
rim  four  miles  in  twenty-one  minutes,  it  was  adjudged  not  to  be 
within  the  statute,  because  as  C  was  not  playing  at  such  game^ 
there  could  be  no  betting  on  his  side  within  the  statute;  for  C 
might  be  running  for  his  amusement,  and  not  to  win  any  bet.  (t) 

(/)  18  Geo.  2.  c.  84.  s.  9.    And  by  36. 
8.  10.  the  act  is  not  to  repeal  or*  inva-        {h)  Brown  v.  Beckley,  Cowp.  889. 
lidate  the  9  Ann.  c.  14.  (<)  Lynall  v.  Longbolham,  2  Wil& 

\g)  Lynali  t;.  Loogbotham,  2  Wils^  36i 
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It  has^  however,  been  Jiolden,  that  laying  above  ten  poTuids  on  a 
horse  TOJoe  is  an  illegal  bet  within  the  statute  of  Arnie,  on  the 
ground  that  the  statute  ought  to  be  extended  to  all  sporU  as  well 
as  games,  in  order  to  prevent  excessive  betting.  (Ar)  And  it  has 
been  determined,  that  a  wager  of  ten  pounds  to  five  pounds  upon 
a  horse  race  is  within  this  statute,  although  the  race  was  for  a 
legal  plate. (/)  Cricket  also,  it  seems,  is  an  unlawful  game  within 
this  statute. (m)  It  has  been  determined  also,  that  if  two  persons 
play  at  cards  from  Monday  evening  to  Tuesday  evening,  without 
any  interruption,  except  for  an  hour  or  two  at  dinner,  and  one  of 
them  win  a  balance  of  seventeen  guineas,  this  is  won  at  one  sitting 
within  the  statute.(n) 

It  seems  that  if  a  loser  prefer  an  indictment  against  a  winner 
on  this  statute  of  Anne,  and  the  grand  jury  find  the  bill,  the  court 
will  not  permit  an  information  to  be  filed  against  the  dtfendant, 
although  the  indictment  was  quashed,  and,  of  course,  the  defend- 
ant never  tried  upon  it;  for  the  grand  jury  may  find  another  bill 
for  the  same  ofience.(o} 

It  is  also  settled,  that  if  a  defendant  be  convicted  on  an  inform- 
ation on  this  statute,  the  court  can  only  give  judgment  quod 
convictus  est,  and  cannot  set  a  fine  on  the  ofiender  of  five  times 
the  value,  but  that  an  action  must  be  brought  on  the  judgment  to 
recover  the  penalty,  (p)  Upon  the  ground  that  the  judgment  of 
the  court  is  only  quod  convictus  est,  and  is  to  be  the  foundation  of 
an  action  to  recover  the  penalty,  it  was  urged  in  a  recent  case, 
that  it  is  necessary  to  prove  the  sum  precisely  as  laid  in  the  in- 
dictment: but  Lord  Ellenborough,  C.J.  was  of  opinion  that  al- 
though, if  the  prosecutor  had  averred  in  the  indictment  that  the 
defendants  had  won  any  bills  of  exchange  of  a  specified  amount, 
the  allegation  must  have  been  proved  as  laid;  yet  that  since  the 
sum  only  was  averred,  and  that  under  a  videlicety  the  prosecutor 
was  entitled  to  prove  the  winning  of  a  smaller  sum.(f ) 

(k)  1  Hawk.  P.C.  c.  92.  s.  5S.  Good-  or  16  Geo.  2.  c.  S4.  which  relate  to 

burn  V.  Marley,  8  Str.  1 1 59.    Blaxtoa  6ofia/i/«  horse-racing;  only.    Whalev 

V,  Pye,  2  Wils.  309.    And  it  has  been  v,  Pajot,  2  Bos.  and  Pul.  51.    And  it 

holden,  that  a  wager  on  a  horse  race  was  ruled  that  no  action  can  be  main- 

for  less  than  50/.  cannot  be  recovered  tained  on  a  wager  on  a  cock-fight. 

in  an  action:  the  IS  Geo.  2.  c.  19.  s. 2.  Squires  v.  WhisKeo,  S  Campb.  140, 

having  prohibited  such  races.     John-  And  see  as  to  the  offence  of  keeping 

son  V.  Bann,  4  T.  R.  1.  and  see  Bid-  a  cock-pit,  anle,  SCO. 

mead  v.  Gale,  4  Burr.  2432.  And  that  (/)  Clayton  v.  Jennings,  2  Blac.  R. 

a  wager,  though  for  more  than  50/.  706. 

that  the  plaintiflf  could  perform  a  cer-  (m)  Jeffreys  v.  Walter,  1  Wils.  220. 

tain  journey  in  a  post-chaise  and  pair  (n)  Bones  v.  Booth,  2  Blac.  R.  I2i6. 

of  horses  in  a  given  time,  cannot  be  (o)  1  Hawk.  P.  C.  c.  92.  s.  56.  Anon, 

so  recovered.    Ximenes  v,  Jaques,  6  8  Mod.  187. 

T.  R.  499.    Nor  a  like  wager,  that  a  (p)  Rex    v.   Lookup,    2  Str.  1048. 

single  horse  should  go  from  A.  to  B.  The  defendant  was  accordingly  dis- 

on  the  high  road  sooner  than  one  of  charged  without  any  line  or  costs, 

two  other  horses  to  be  placed  at  any  {q)  Hex  v.  Hill,  Darley  and.othem, 

distance  their  owner  sliould  please;  1   Starkie  R.  359.    And  see  Rex  o. 

these  being  transactions  prohibited  by  Gilham,  6  T.  R.  265.  Rex  v.  Burdetl, 

16  Car.  I.  c.  7.  s.  2.  and  9  Anne,  c.  14.  I  Ld.  Raym.  149.  an/e,  146.    Hex  o. 

and  not  legalized  by  IS  Geo.  2.  c.  19.  Baynes,  2  Ld.  Raym.  1265. 
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CHAPTER  THE  THIRTY-SEVENTH. 


OF   USURY  AND   ILLEGAL  BROKEaAGB. 


It  was  anciently  holden  that  the  taking  of  any  kind  of  considera-  Uraryacon* 
tion  for  the  loan  or  forbearance  of  money  was  an  offence  of  eccle-  ^^i^T-*** 
siastical  cognizance^  punishable  by  severe  censures  and  forfei-  terest  for'the 
tures  :(a)  but  this  notion,  which  appears  to  have  proceeded  from  a  we  of  money, 
mistaken  construction  of  some  passages  in  the  Mosaical  law^  (b) 
has  long  given  way  to  the  more  reasonable  doctrine  that  there  is 
nothing  improper  in  taking  a  moderate  interest  for  the  use  of 
money.    Any  large  and  immoderate  consideration  for  such  use 
has,  however,  been  justly  deemed  prejudicial  to  the  welfare  of 
society ;  and  the  contract  to  receive  any  such  exorbitant  increase 
is  that  which  is  now  generally  understood  by  the  odious  appella- 
tion of  usury. 

It  seems  that,  at  common  law,  no  indictment  for  usury  could  be  Offence  at 
supported,  unless  it  were  of  such  an  exorbitant  kind  as  that  taken  '^°"*"*^^^- 
by  the  Jews.  Accordingly,  it  is  laid  down  in  the  books,  that 
usury,  such  as  the  Jews  took,  namely,  forty  per  cent,  per  annum, 
or  more,  was  an  offence  at  common  law ;  and  that,  upon  convic- 
tion, the  usurer  forfeited  his  goods  to  the  king,  and  his  lands 
to  the  lord  of  the  fee,  but  that  no  other  usury  was  so  pro- 
hibited, (c) 

Different  rates  of  interest  have  been  established  by  different  Offimcc  by 
nations.  In  this  country  also  they  have  been  regulated  by  the  •'**"*^ 
Legislature;  and  have  varied  and  decreased  for  two  hundred  years 
past,  according  as  the  quantity  of  specie  in  the  kingdom  has  in- 
creased by  accessions  of  trade,  the  introduction  of  paper  credit^ 
and  other  circumstances.  By  the  statute  37  Hen.  8.  c.  9.  the  rate 
of  interest  was  fixed  at  10/.  per  cent,  per  annum,  which  the  statute 
13  Eliz.  c.  8.  confirmed ;  and  ordained  that  all  brokers  should  be 
guilty  of  a  premunire  who  transacted  any  contracts  for  more,  and 
that  the  securities  themselves  should  be  void.  The  statute  21 
Jac.  1.  c.  17*  reduced  interest  to  eight  per  cent.;  and  it  having 

(a)  1  Hawk.  P.  C.  c.  88.  s.  4.  410.    It  is  however  stated  that  a  very 

{b)  Exod.  c.  88.  V.  85.    Lcvit.  c.  85.  eminent  barrister,  in  the  vear  1814, 

V.  36,  37.     Deuter.  c.  83.  v.  19,80.;  advised  that,  io  a  case  of  clear  and 

audsee  lHawk.P.C.c.88.  s.  T.SBIac.  palpable  usury,  a  party  roa^jr  be  in- 

Coni.  455.  dieted  at  comnion  law.    8  Chit.  Crim* 

(c)  8  Roll.  800.  3  Inst.  151,  158.    6  L.  549,  note  (/} 
Com.  Dig.  Uiur^f  (A.)  Anon,  Hardr. 
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12  Ann.  Bt.  2. 
G.  16.  8.  1. 
enacts  tbat  no 
person  shall 
take  above  5/. 
per  cent,  in- 
terest. 

And  that  all 
bonds,  &c.  for 
a  greater  in- 
terest shall  be 
▼old. 

And  ibat  per- 
sons taking 
above  5/.  for 
the  forbear- 
ance of  100/. 
for  a  year  shall 
forfeit  treble 
the  value  of 
the  monies, 
&c. 


S.^-  enacts 
that  no  scri- 
vener, &c. 
shall  take 
above  &#.  for 
100/.  for  a 
year  for  brok- 
affe,  &c.;  nor 
above  12^ 
besides  stamp 
duties  for 
making  or  re- 
newing any 
bond,  &c. ;  on 
penalty  of  20/. 
and  costs  and 
imprisonment 
for  6  months. 


As  to  an  in- 
dictment be- 
inff  sustain- 
able upon 
this  statute. 


been  lowered  in  1650^  during  the  usurpation,  to  six  per  cent.,  the 
same  reduction  was  re-enacted  after  the  restoration,  hj  the  12 
Car.  2.  c.  13,;  and  now,  by  the  statute  12  Ann.  st.  2.  c.  16.  it  is 
reduced  to  five  per  cent.  A  contract,  therefore,  to  take  more  than 
five  per  cent,  is  at  this  time  usurious,  and  by  Uie  statute  of  Anne 
totally  void ;  besides  which,  the  lender  is  made  liable  to  the  for- 
feiture of  treble  the  money  borrowed. 

This  statute  of  Anne  enacts,  ^^  That  no  person  or  persons  what- 
**  soever,  upon  any  contract,  take,  directly  or  indirectly,  for  loan 
^^  of  any  monies,  wares,  merchandize,  or  other  commodities  what- 
'^  soever,  above  the  value  of  five  pounds  for  the  forbearance  of  one 
**  hundred  pounds  for  a  year,  and  so  after  that  rate  for  a  greater 
'^  or  lesser  sum,  or  for  a  longer  or  shorter  time;"   and  t£at  all 
bonds,  contracts,  &c.  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  five  pounds  in  the  hundred,  as  aforesaid,  shall  be 
utterly  void ;  ^^  and  that  all  and  every  person  or  persons  whaU 
^'  soever,  which  shall,  upon  any  contract,  take,  accept,  and  re- 
*^  ceive,  by  way  or  means  of  any  corrupt  bargain,  loan,  exchange, 
^^  chevizance,  shift,  or  interest  of  any  wares,  merchandizes,  or 
^*  other  thing  or  things  whatsoever,  or  by  any  deceitful  way  or 
^  means,  or  by  any  covin,  engine,  or  deceitful  conveyance,  for  the 
"  forbearing  or  giving  day  of  payment  for  one  whole  year,  of  and 
^^  for  their  money  or  other  thing,  above  the  sum  of  five  pounds 
'^  for  the  forbearing  of  one  hundred  pounds  for  a  year,  and  so  after 
*^  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter 
"  term,  shall  forfeit  and  lose  for  every  such  offence  the  treble 
^^  value  of  the  monies,  wares,  merchandizes,  and  other  things  so 
'*  lent,  bargained,  exchanged,  or  shifted." 

The  second  section  of  this  statute  further  enacts,  ^'  that  all  and 
'^  every  scrivener  and  scriveners,  broker  and  brokers,  solicitor  and 
^^  solictors,  driver  and  drivers  of  bargains  and  contracts,  who  shall 
'^  take  or  receive,  directly  or  indirectly,  any  sum  or  sums  of 
^'  money,  or  other  reward  or  thing  for  brokage,  soliciting,  driving, 
^  or  procuring  the  loan,  or  forbearing  of  any  sum  or  sums  of 
**  money,  over  and  above  the  rate  or  value  of  five  shillings  for  the 
^^  loan  or  forbearing  of  one  hundred  pounds  for  a  year,  and  so 
**  rateably,  or  above  twelve  pence,  over  and  above  the  stamp 
'^  duties,  for  making  or  renewing  of  the  bond  or  bill  for  loan,  or 
"  forbearing  thereof  or  for  any  counterbond  or  bill  concerning 
^*  the  same,  shall  forfeit  for  every  such  offence  twenty  pounds, 
^^  with  costs  of  suit,  and  suffer  imprisonment  for  half  a  year;  the 
^  one  moiety  ,of  all  which  forfeitures  to  be  to  the  queen's  most  ex- 
^  cellent  majesty,  her  heirs  and  successors,  and  the  other  moiety 
^^  to  him  or  them  that  will  sue  for  the  same  in  the  same  county 
*^  where  the  several  offences  are  committed,  and  not  elsewhere,  by 
*^  action  of  debt,  bill,  plaint,  or  information,  in  which  no  esaoign, 
^*  wager  of  law,  or  protection,  shall  be  allowed." 

The  provisions  of  the  12  Car.  2.  c.  13.  were  sin^ilar  to  those  of 
the  statute  of  Ann^,  which  have  been  just  cited,  except  that  the 
rate  of  interest  was  fixed  by  them  at  six  per  cent;  and  it  is  re- 
ported to  have  been  decided  that  no  indictment  would  lie  upon 
the  statute  of  Car.  2.,  and  that  it  was  necessary  for  the  party  pro- 
secuting to  sue  for  the  penalties  in  a  penal  action  j  ^  being  the 
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method  of  proceeding  prescribed  by  the  statute,  (d)  But  upon  .the 
principles  which  have  been  stated  in  a  former  part  of  this  Work,  em 
to  an  indictment  being  sustainable  where  there  is  a  general  prot 
faibitory  clause  in  a  statute^  though  there  be  afterwards  a  par* 
ticular  provision  and  a  particular  remedy  given,  it  should  seem 
that  an  indictment  will  lie  upon  the  statute  where  an  usurious 
transaction  has  been  carried  into  effect,  (e)  An  indictnient  for 
usury  has  not,  however,  been  a  frequent  mode  of  proceeding,  as 
the  party  prosecuting  has,  in  general,  been  contented  to  sue  for 
the  heavy  penalties  given  by  the  statute :  and  it  is  clear  that  an 
indictment  cannot  be  maintmned  for  a  corrupt  agreement  only  5  as 
where  such  an  agreement  was  stated  in  an  indictment  for  usury, 
without  any  loan,  or  taking  excessive  interest  in  puraoanee  of  it, 
judgment  was  arrested. (/) 

It  was  holden,  that  justices  of  the  peace  at  their  quarter  aes-  Justices  of 
sions  had  no  jurisdiction  upon  an  indictment  on  the  statute  of  12  P^.^*r®  "® 
Car.  2.  (g)     And  with  respect  to  an  information  on  the  statute  of  onan  Uidict- 
12  Anpe,  it  has  been  hrfden  that  the  court  of  King's  Bench  will  ment  for 
not  grant  it  after  the  time  has  elapsed  within  which  the  common  ^^ry* 
informer  should  institute  his  proceedings ;  on  the  ground  that  As  to  an  ia- 
where  a  penalty  has  vested  in  the  crown  only,  the  court  have  no  thecoun o?^ 
power  to  grant  an  information,  but  must  leave  it  to  the  attorney-  K.B. 
general  to  file  one  if  he  shall  thick  proper.{A) 

It  is  said  that  an  indictment  for  usury,  (supposing  it  to  be  sub-  Form  of  in- 
tainable,)  must  contain  all  the  requisites  of  a  declaration  for  ^ctment. 
usury,  (i) 

If  the  transaction  were  effected  by  means  of  some  device^  or  EndeaM. 
colourable  pretence,  it  must  be  left  to  the  jury  to  say  uiiether  the 
sum  taken,  though  ostensibly -for  another  purpose,  was  not  in  rea- 
lity taken  as  usurious  interest.  (A) 

The  statute  53  Geo.  8.  c.  141.  repeals  the  17  Geo.  3.  c.  26.  53  Geo.  3.  c. 
except  as  to  annuities  or  rent  charges  granted  before  the  passing  Hi.  Endca- 
of  the  act;  and  after  providing  for  the  due  enrolment  of  the  deeds,  J^^^ffll^to  ' 

(4)  Reg.  Vf  Pya,  (7  Annct)  11  Mod.  la  an  action  for  usurj,  l^h^  ^verme^Jt 

174.  The  case  is  very  shortly  reported,  of  the  quantum  of  the  excess  taken  is 

and  does  not  state  upon  ivhich  section  material.     But  some  of  the  reasons 

of  the  statute  the  question  was  raised :  for  that  accuracy,  namely,  that  the 

1mi€  ttie  editor  of  the  Reports,  (edL  penalty  is  apportioned  io  the  vaUie, 

1796,)  has  cited  many  auUiorities  in  and  that  the  judgment  depends  upon 

support  of  the  decision,  as  to  the  ap-  the  quantum  taken,  do  not  apply  t^ 

plicahility  of  some  of  idiich  qu.  Reg.  the  proceeding  by  indictment.  It  may, 

V.  Dye  is  however  cited  as  law  in  7  however,  be  said,  on  the  oiher  hand, 

Bac.  Abr.  Usury ^  (I).  that,  as  the  contract  must  be  set  forth 

(e)  JiUe,  47. €t *fqu,  .And  aae  2Chit.  in  the  indictmeat,  t)ke  general  rttl«  of 

Crim.  L.  549,  note  (/).  pleading  will  apply;  namely,  that  i^ 

</)  Rex  t\  Upton,  8  Sir.  816.  setting  forth  a  contract  it  is  necessary 

(g)  Reg.  V.  Smith,  (4  Anne,)  2  Salk.  U>  set  it  forth  correctly,  and  prove  it 

^80.  8  Ld.  Raym.  1 144.  S.  C.  as  set  forth. 

(A)  Rex  V.  Hendricks,  2  Str.  1SS4.  (k)  Per  Grose,  J.  in  Rex  i^.O^Hiam, 

By  the  Si  Eliz.  ^.  5.  s.  6.  Mie  common  6  T.  R.  26S     S&^  further  as  to  tlie 

informer  is  limited  to  a  year  after  the  polnls  decided  coocerning  usury,  <^Qd 

offence  committed ;  and,  if  no  such  the  proceedings  for  the  recovery  of 

suit  is  brought  within  a  year,  then  the  the  penalties,  1  Hawk.  P.  €.  c.  99. 

crown  may  sue  at  any  time  within  6  Com.  Dig.  U$ury.  7  h9c>  Ahr.  Umry, 

two  years  After  the  end  of  the  firs(  %  Blac.  Com.  4^5^  el  9equ.    4  Blac. 

jear.  Com.  U6,  157. 

(0  8  Chit.  Crim.  L.  549.  note  (/). 
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'fxjc,  whereby  any  annuity  or  rent  charge  shall  be  granted,  makes 
all  contracts  for  the  purchase  of  any  annuity  or  rent^charge^  with 
any  person  being  under  the  age  of  twenty-one  years  utterly  void  ^ 
and  then  enacts  (s.  8.)  ^^  that  if  any  person  shall  either  in  person, 
*^  or  by  letter,  agent,  or  otherwise  howsoever,  procure,  engage, 
^^  solicit,  or  ask,  any  person  being  under  the  age  of  twenty-one 
^^  years,  to  grant  or  attempt  to  grant  any  annuity  or  rent-charge, 
'^  or  to  execute  any  bond,  deed,  or  other  instrument  for  securing 

the  same,  or  shall  advance  or  procure,  or  treat  for  any  money 

to  be  advanced  to  any  person  under  the  age  of  twenty-one  years, 
^^  upon  consideration  of  any  annuity  or  rent-charge  to  be  secured 
'^  or  granted  by  such  infant,  after  he  or  she  shall  have  attained 
'^  his  or  her  age  of  twenty-one  years  $  or  shall  induce,  solicit,  or 
'^  procure,  any  infant,  upon  any  treaty  or  transaction  for  money 
^^  advanced  or  to  be  advanced,  to  make  oath,  or  to  give  his  or  her 
^^  word  of  honour  or  solenm  promise,  that  he  or  she  will  not  plead 
'^  infancy,  or  make  any  other  defence  against  the  demand  ot  any 
'^  such  annuity  or  rent-charge,  or  the  repayment  of  the  money 
'^  advanced  to  him  or  her  when  under  age,  or  that  when  he  or  she 
^^  comes  of  age,  he  or  she  will  confirm  or  ratify,  or  in  any  way 
^^  substantiate  such  annuity  or  rent-charge,  every  such  person 
"  shall  be  guilty  of  a  misdemeanor;  and  being  thereof  kwfuUy  con- 
^^  victed  in  any  court  of  assize,  oyer  and  terminer,  or  general  gaol 
'^  delivery,  shall  and  may  be  punished  for  the  said  offence  by  fine, 
'^  imprisonment,  or  other  corporal  punishment^  as  the  court  shall 
«  think  fit  to  award/' 

The  9th  section  enacts  ^^that  all  and  every  solicitors  and 
^^  solicitor,  scriveners  and  scrivener,  brokers  and  broker,  and  other 
^^  persons  or  person,  who  shall  ask,  demand,  accept,  or  receive, 
'^  directly  or  indirectly,  any  sum  or  sums  of  money,  or  any  other 
'^  kind  of  gratuity  or  reward,  for  the  soliciting  or  procuring  the 
^^  loan,  and  for  the  brokerage  of  any  money  that  shall  be  actually 
^^  and  bona  fide  advanced  and  paid  as  and  for  the  price  or  consi- 
'^  deration  of  any  such  annuity  or  rent  charge,  over  and  above  the 
'^  sum  of  ten  smllings  for  every  one  hundred  pounds  so  actually 
<^  and  bona  fide  advanced  and  paid,  shall  be  deemed  and  adjudged 
'^  guilty  of  a  misdemeanor ;  and  being  lawfully  convicted  of  such 
^^  offence  in  any  court  of  assize,  oyer  and  terminer,  or  general 
*'  gaol  delivery,  shall  and  may  for  every  such  offence,  be  punished 
'^  by  fine  and  imprisonment,  or  one  of  them,  at  the  discretion  of 
^<  the  court ;  and  that  the  person  or  persons  who  shall  have  paid 
'^  or  given  any  sum  or  sums  of  money,  gratuity  or  reward,  shall 
^'  be  deemed  a  competent  witness  or  witnesses,  to  prove  the 
^*  same." 

This  act  is  not  to  extend  to  Scotland  or  Irelandy  nor  to  any 
annuity  or  rent-charge  given  by  will  or  by  marriage  settlement, 
or  for  the  advancement  of  a  chUd,  nor  secured  upon  freehold  or 
copyhold,  or  customary  lands,  of  equal  or  greater  annual  value 
than  the  said  annuity,  (over,  and  above  any  other  annuity,  and  the 
interest  of  any  principal  sum  charged  or  secured  thereon,  of  which 
the  grantee  had  notice  at  the  time  of  the  grant)  whereof  the 
g^ntor  is  seised  in  fee  simple  or  fee  tail  in  possession,  or  the  fee 
simple  whereof  in  possession  the  grantor  is  enabled  to  charge  at 
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the  time  of  the  grant,  or  secured  by  the  actual  transfer  of  stock  in 
any  of  the  public  funds,  the  dividends  whereof  are  of  equal  or 
greater  annual  value  than  the  said  annuity ;  nor  to  any  voluntary 
annuity  or  rent  charge  granted  without  regard  to  pecuniary  consi- 
deration or  money's  worth ;  .nor  to  any  annuity  or  rent-charge 
granted  by  any  body  corporate,  or  under  any  authority  or  trust 
created  by  act  of  parliament,  (a) 

It  may  be  here  mentioned  that  in  a  case  of  an  indictment  upon  Od  an  indict- 
the  repealed  statute  17  Geo.  3.  c.  26.  s.  7.  for  taking  more  than  Q^f^'^^^^^ 
ten  shillings  in  the  100/.  for  brokerage,  &c.  it  was  objected  at  the  ^^  ]^i^  qo\ 
trial  that  the  evidence  did  not  sustain  the  indictment;  the  charge  tobenecesMry 
being  that  322/.  IO5.  was  paid  for  brokerage  of  the  sum  of  2450/.,  ^  P™sum*Wd 
and  the  evidence  being  that  the  defendant,  at  the  time  of  the  and  that°th^  * 
money  being  paid,  said  that  100/.  was  for  the  writings,  (he  being  jury  were  to 
an  attorney  and  having  produced  them,)   100/.  by  way  of  present,  ^g/^^*"^  ^^®" 
and  5L  per  cent,  on  the  whole  sum,  viz.  122/.  10^.    Lord  Kenyon,  niesweretaken 
C.  J.,  overruled  the  objection;  and,  upon  the  whole  case,  directed  asafair charge, 
the  jury  to  consider  whether  tibe  transaction  were  not  a  mere  de-  JJ  "old  ^e^* 
vice  aud  colour  to  receive  the  sum  stated  under  different  pretences,  sutute. 
but  in  truth  for  the  brokerage  and  soliciting  of  the  loan,  in  fraud 
of  the  act  of  parliament.    This  decision  was  confirmed  by  the 
court,  who  were  of  opinion  that  the  material  question  was,  whe- 
ther more  than  ten  shillings  in  the  100/.  was  taken  by  the  defend- 
ant ;  and  that  it  was  not  necessary  to  prove  that  he  took  the  exact 
sum  laid  in  the  indictment,  though  it  was  not  laid  with  a  scili- 
cet, (n) 

(a)  Sect.  10.  sura  not  being  necessary,  see  Rex  v. 

(n)  Rex  v.  Gillham,  6  T.  R.  265.,  Burdett,  1  Ld.  Rayro.  149.  Ante,  146, 

and  at  N.  P.  1  Esp.  Rep.  965.    As  to  and  Rex  v.  Hill  and  others,   1  Stark, 

ftke  point  of  the  proof  of  the  exact  Rep.  S59.    Jnte,  408. 
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CHAPTER  THE  THIRTY-EIGHTH- 


OF  OFFENCBS  RBLATINO  TO  BEAD  BODIBS. 


dead  bodiesy 
even  for  tbe 
patp6i6s  of 
dissection,  !t 
an  indictable 
offence. 


It  has  been  holden  that  it  is  an  indictable  oiFenee  to  take  up  a 
dead  body,  even  for  the  purpose  of  dissection.  Upon  an  indict- 
ment for  t^is  offence  it  was  moved,  in  arrest  of  judgment,  that  if 
it  trere  any  crime,  it  was  one  of  ecclesiastical  cognizance  only; 
that  it  was  not  made  penal  by  any  statute ;  and  that  the  silence  dT 
Stamfhrd^  Hakf  and  Hawkins,  upon  this  subject,  afforded  a  very 
strong  argument  to  shew  that  there  was  no  such  offence^  cogniziibla 
tn  the -criminal  courts.  But  the  Court  said,  ^^  that  common  de*» 
*^  cency  required  that  l^e  practice  should  be  put  a  stop  to  :  that 
*'  the  -offence  -was  cognizable  in  a  criminal  court,  as  being  highly 
'<  indecent,  and  contrh  bonos  mores ;  at  the  bare  idea  alone  ii 
<^  which  nature  revolted.  That  the.  purpose  of  taking  up  the  body 
^'  for  dissection  did  not  make  it  less  an  indictable  o^nce :  and 
^^  that)  as  it  had  been  the  r^ular  practice  of  the  Old  BcUkp,  in 
^^  modem  times,  to  try  charges  of  this  nature,  many  of  which  had 
*'  induced  punishment,  the  circumstance  of  no  wnt  of  error  hav- 
«'  ing  been  brought  to  reverse  any  of  these  judgments  was  a  strong 
^^  proof  of  the  universal  opinion  of  the  profession  upon  this  sub- 
<^  ject ;  and  they,  therefore,  refused  even  to  grant  a  rule  to  shew 
^(  cause,  lest  that  alone  should  convey  to  the  public  an  idea  that 
*'  they  entertained  a  doubt  respecting  the  crime  alleged.'' (a) 

It  is  an  offence  against  decency  to  take  a  person's  dead  body, 
with  intent  to  sell  or  dispose  of  it  for  ^ain  and  profit.  An  indict- 
ment charged  (inter  alia)  that  the  prisoner  a  certain  dead  body 
of  a  person  unknown  lately  before  deceased,  wilfully,  unlawfully, 
aiid  indecently,  did  take  and  carry  away,  with  intent  to  sell  and 
dispose  of  the  same  for  gain  and  profit :  and  it  being  evident  that 
the  prisoner  had  taken  the  body  from  some  burial  ground,  though 
from  what  particular  place  was  uncertain,  he  was  found  guilty  upon 


(a)  Rex  V.  Lynn,  2  T.  Rep.  7SS.    1 
Leach,  497.    2  East  P.  C.  c.  16.  a.  89. 

S.  052.  Tbe  defendant  was  only  fined 
▼e  marks,  on  the  ground  that  he 
might  possibly  have  committed  the 
crime  merely  from  i^orance,  as  no 
person  had  been  before  punished  for 
the  offence  in  that  court.  In  4  Bla* 
Com.  236,  237,  stealing  a  corpse  is 
mentioned  as  a  matter  of  great  inde- 


cency ;  and  the  law  of  the  Franks  is 
mentioned,  (as  in  Montcsqu.  Sp.  L.  b. 
SO.  ch.  19.)  which  directed,  that  a  per- 
son who  had  dug  a  corpse  out  of  the 
f  round,  in  order  to  strip  it,  should  be 
anished  from  society,  and  no  one  suf- 
fered to  relieve  his  wants  till  the  rela- 
tions of  the  deceased  consented  to  his 
re-admission. 


<6 
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this  count.    And  it  was  considered  that  this  was  so  clearly  an 
indictable  offence^  that  no  case  was  reserved,  (a) 

The  refusal  or  neglect  to  bury  dead  bodies  by  those  whose  duty  The  refusal  or 
it  is  to  perform  the  office,  appears  also  to  have  been  considered  dclTbodi^"  w 
as  a  misdemeanor.    Thus,  Abney,  J.,  in  delivering  the  opinion  of  a  misdemean- 
the  Court  of  CommoYi  Pleas,  said,  ^*The  burial  of  the  dead  is,  (as  ^^' 
'*"  I  apprehend,)  the  duty  of  every  parochial  priest  and  minister ; 
^'  and  if  he  neglect  or  refuse  to  perform  the  office,  he  may,  by  the 
^'  express  words  of  Canon  LXXXVI.  be  suspended  by  tlie  ordinary 
**  for  three  months.    And  if  any  temporal  inconvenience  arise,  as 
a  niusance,  from  the  neglect  of  the  interment  of  the  dead  corpse, 
he  is  punishable  also  by  the  temporal  courts,  by  indictment  or 
^  information."  (&) 

Provision  has  also  been  made  by  statute  for  the  suitable  inter-  48  G.3.  c.  75. 
ment  of  such  dead  bodies  as  may  be  cast  on  shore  from  the  sea.  {^eV^uibte 
The  48  Geo.  3.  c.  75.  enacts,  that  the  churchwardens  and  over-  interment  of 
«eers  of  parishes  in  England^  in  which  any  dead  body  shall  be  »nct  dead  bo- 
found  thrown  in,  or  cast  on  shore  from  the  sea,  shall,  upon  notice  ^^^  SnThorc^ 
of  the  body  lying  within  their  parishes,  cause  the  same  to  be  from  the  sea. 
forthwith  removed  to  some  convenient  place  ;  and  with  all  conve- 
hient  speed  to  be  decently  interred  in  the  churchyard  or  burial 
ground  of  such  parishes :  and  if  the  body  be  thrown  in,  or  cast  on 
shore  in  any  extra-parochial  place,  where  there  is  no  churchwar- 
den or  overseer,  a  similar  duty  is  imposed  upon  the  constable  or 
headboroi^h  of  such  place,  (c) 

It  is  further  enacted,  that  every  minister,  parish-clerk,  and  sex- 
loft,  of  the  respective  parishes,  shall  perform  their  duties  as  is 
custotfiary  in  ether  funerals^  and  admit  of  .su<^  dead  body  being 
iKiterre'd,  without  anj^  improper  loss  of  time  5  receiving  guch  ^ums 
as  in  cases  of  burials  madti  at  the  expanse  of  fh€  parishes,  (rf)  The 
statute  pi^dvides  also  as  to  the  expenses  of  such  burials^  and  the 
f  aising  of  money  to  defray  tkem  ;  gives  a  reward  of  five  shillings 
t6  the  persbns  first  giving  mytice  t6  the  if^sh  officefsy  or  tb  the 
constable  or  headborough  of  an  extrh  pAtoAchial  pl&ce,'  of  any  dead 
body  being  cast  on  shore ;  and  imposes  a  penalty  of  five  pounds 
on  persons  finding  dead  bodies  and  not  giving  notice,  and  of  parish 
officers  neglecting  to  execute  the  act.  (e)  An  appeal  to  the  quar- 
ter sessions  is  also  given  to  any  person  thinking  himself  aggrieved 
by  any  thing  done  in  pursuance  of  the  act.(/) 

The  preventing  a  dead  body  from  being  interred  has  also  been  The  prevent- 
considered  as  an  indictable  offence.    Thus,  the  master  of  a  work-  {^^y  l^^be- 
house,  a  surgeon,  and  another  person,  were  indicted  for  a  con-  ing  interred  is 
spirdcy  to  prevent  the  burial  of  a  person  who  had  died  in  a  work-  ^^  »">  indict- 
hou8e.{g')     And  though  Hyde,  C.  J.,  upon  a  question  how  far  the  ^^^^^^^^* 

(a)  Rex  V.  Gilles,  cor.  ^yley,  J.    a  poor  parishioner  who  died  in  that 
JVorlhuHiiferland  Spr.  Ass.  \§iO.    MS.    parish. . 

Bayley,  J.   Russ.  &  Ry.  S66,  note  (b),        (c)  48  Oeo.  S.  c.  75.  s.  1. 

(b)  Andrews  v.  Cawtfaorne,  tf illcs        (d)  Id.  ibid.  s.  2. 

5S7,  note  («).  Abney,  J.,  cited  a  iittse  {&)  Ibid.  SS.  1,  S,  4,  5,  6,  7,  b,  12,  IS, 

H.  7  6.  1.  B.  R.  where  that  court  14. 

made  a  rule  upon  the  rector  of  Da-  (/)  Id,  sect  10. 

venlty,  in  NorihamploHshire^  to  shew  (g)  Rex  v.  Yonii^  and  others,  tited 

cause  why  an  information  should  not  in  Rex  t;.  Lynn,  2  T.  R.  734. 

be  filed,  because  he  neglected  to  bury 
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forbearance  to  sue  one  who  fears  to  be  sued^  is  a  good  considera- 
tion for  a  promise,  (A)  cited  a  case  where  a  woman,  who  feared 
that  the  dead  body  of  her  son  would  be  arrested  for  debt^  was 
holden  liable,  upon  a  promise  to  pay  in  consideration  of  forbear- 
ance, though  she  was  neither  executrix  nor  administratrix  ;(t)  yet 
the  other  Judges  are  said  to  have  doubted  of  thi8:(X;)  and  in  a 
recent  case.  Lord  EUenborough,  C.  J.,  said  it  would  be  impossible 
to  contend  that  such  a  forbearance  could  be  a  good  consideration 
for  an  assumpsit. (/)     Lord  EUenborough,  C,  J.,  continued^  '^to 
'^  seize  a  dead  body  upon  any  such  pretence  would  be  contrh  bonos 
^^  mares,  and  an  extortion  upon  the  relatives."     And  in  a  subse- 
quent part  of  the  case,  his  Lordship  said,  '^  As  to  the  case  cited 
**  by  Hyde,  C.  J.,  of  a  mother  who  promised  to  pay  on  forbear- 
^^  ance  of  the  plaintiff  to  arrest  the  dead  body  of  her  son,  which 
'*  she  feared  he  was  about  to  do,  it  is  contrary  to  every  principle 
'^  of  law  and  moral  feeling :  such  an  act  is  revolting  to  humanity, 
'^  and  illegal." 
f  Si^S?*°f      'I^^'®  is  one  case  in  which  the  too  speedy  interment  of  a  dead 
a  person  who    body  may  be  an  indictable  offence  ;  namely,  where  it  is  the  body 
hftsdiedavio-  of  a  person  who  has  idled  of  a  violent  death.    In  such  case,  by 
?re  Ac  o)^   Holt,  C.  J.,  the  coroner  need  not  go  ex  officio  to  take  the  inquest, 
ner  is  sent  for  ^^t  ought  to  be  sent  for,  and  that  when  wt  body  is  fresh  5  and  to 
is  a  misde-      bury  the  body  before  he  is  sent  for,  or  without  sending  for  him, 
is  a  misdemeanor,  (m)     It  is  also  laid  down  that  if  a  dead  body  in 

Erison,  or  other  place,  whereupon  an  inquest  ought  to  be  taken, 
e  interred  or  suffered  to  lie  so  long  that  it  putrefy  before  the 
coroner  has  viewed  it,  the  gaoler  or  township  shall  be  amerced,  (n) 

{h)  Quick  V.  Coppleton,  iTent  161.  (m)  Regina  v.  Clark,  1  Salk.  377. 

(0  The  Dame  of  the  case  is  not  men-  Anon.  7  Mod.  10.    2  Hawk.  P.C.  c.9. 

tioned ;  but  it  is  said  that  Hyde,  C.  J.,  s.  23,  note  (4). 

cited  it  as  a  case  that  occurred  in  the  (n)  2  Hawk.  P.  C.  c.  9.  s.  23.    And 

Court  of  Common  Pleas  when  he  sat  see  an  indictment  against  a  towndiip 

there.  for  a  misdemeanor,  in  burying  a  body 

{k)  Quick  V.  Coppleton,  1  Tent  161.  without  notice  to  the  coroner,  2  Chit. 

(0  Jones  v.  Ashbumham,  4  East  460.  Cr.  L.  266, 
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OF  GOING  ARMED  IN  THB  NIGHT-TIME,   FOR  THE  DESTRUCTION  OF 

GAME. 

The   statute,   67  Geo.  3.   c.  90.,   reciting  that    idle  and  dis-  57  G.  3.  c.  90. 
orderly  persons  go  frequently  armed  in  the  night-time  for  the  fo^^^f"^"' 
purpose  of  protecting  themselves,  and  aiding  and  abetting,  and  tain  times 
assisting  each  other,  in  the  illegal  destruction  of  game  or  rabbits ;  within  any  fo- 
and  that  such  practices  were  found  by  experience  to  lead  to  the  ^^'^^^  ^^ 
commission  of  felonies  and  murders ;  for  the  more  effectual  sup-  gtroy,  &c. 
pression  thereof  enacts,  '^  That  if  any  person  or  persons,  having  game*  *nd 
"  entered  into  any  forest,  chase,  park,  wood,  plantation,  close^  or  Seemed  ^my 
^^  other  open  or  inclosed  ground,  with  the  intent  illegally  to  de-  of  amisde- 
^*  stroy,  take,  or  kill,  game  or  rabbits,  or  with  the  intent  to  aid,  meaner, 
"  abet,  and  assist,  any  person  or  persons  illegally  to  destroy,  take^ 
'^  or  kill,  game  or  rabbits,  shall  be  found  at  night,  that  is  to  say, 
*^  between  the  hours  of  six  in  the  evening  and  seven  in  the  mom- 
^^  ing,  from  the  first  day  of  October  to  the  first  day  of  February ; 
'*  between  seven  in  the  evening  and  five  in  the  morning  from  the 
first  day  of  February  to  the  first  day  of  April ;  and  between  nine 
in  the  evening  and  four  in  the  morning  for  the  remainder  of  the 
year ;  armed  with  any  gun,  cross-bow,  fire  arms,  bludgeon,  or 
"  any  other  offensive  weapon,  every  such  person  so  offending, 
"  bemg  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  a 
"  misdemeanor,  and  shall  be  sentenced  to  transportation  for  seven  and  maybe 
*^  years,  or  shall  receive  such  other  punishment  as  may  by  law  be  g^^^y^^^^^r 
^^  inflicted  on  persons  guilty  of  misdemeanor,  and  as  the  court  receive  other 
*^  before  which  such  offenders  may  be  tried  and  convicted  shall  punishment. 
*^  adjudge  :  and  if  any  such  offender  or  offenders  shall  return  into  And  offenders 
"  Great  Bntain  before  the  expiration  of  the  term  for  which  he  or  !l^!!I"i°f  *?*' 

„  ^^  ---,  *1  ,..,1.^.         1  transportation 

"  they  shall  be  so  transported,  contrary  to  the  intent  and  mean-  aretobetrans- 
**  ing  hereof,  he  or  they  so  returning,  and  being  thereof  duly  con-  ported  for  life. 
"  victed,  shall  be  adjudged  guilty  of  felony,  and  shall  be  sentenced 
^*  to  transportation  for  the  term  or  terms  of  his  or  their  natural  life 
**  or  lives/' 

If  several  are  together,  and  any  one  of  them  is  armed,  the  others  Constmction 
are  liable  to  be  convicted  under  this  act.    O'Flannagan  and  two  ^^  *^«  *^*- 
others  were  in  a  park  at  night,  and  two  of  them  had  guns.   O'Flan- 
nagan  had  one :  but  which  of  the  other  two  persons  had  the  other 
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gan  could  not  be  ascertained.  The  point  was  therefore  saved, 
whether  either  of  these  two  could  be  found  guilty :  but,  upon  the 
case  reserved,  the  Judges  were  clear  that,  if  any  one  of  the  party 
was  armed,  every  one  of  the  party  was  within  the  act ;  and  the 
conviction  of  all  these  was  held  right,  (a)  But  if  several  are  out 
together,  and  one  has  arms  without  the  knowledge  of  the  others, 
the  others  are  not  liable  to  be  convicted  under  this  act.  Johnson 
and  Southern  went  into  a  close  in  the  night  to  kill  game ;  Johnson 
had  a  loaded  pistol,  but  Southern  did  not  know  it :  and,  upon  a  case 
reserved,  the  Judges  thought  Southern  not  liable  to  be  convicted 
under  the  act.  {b)  Perceiving  a  person  fire  is  finding  him  armed, 
though  his  person  is  not  seen  at  the  time :  and  it  is  no  answer  to 
a  charge  under  the  act,  that  the  parties  put  down  their  arms,  and 
left  them  before  they  were  seen,  if  it  was  perceived  that  some  one 
was  there  armed  before  they  were  seen.  A  keeper  heard  a  gun 
fired  in  a  wood,  and  called  to  his  man  to  watch :  the  persons  in 
the  wood  immediately  abandoned  their  guns,  and  had  crept  away 
two  hundred  yards  from  them,  when  the  keeper  and  his  man  dis- 
covered and  seized  them.  A  case  was  reserved  upon  the  question, 
whether  they  could  be  considered  as  found  armed  when  they  had  got 
to  so  great  a  distance  from  their  guns  before  they  Avere  discovered : 
and  the  Judges  (eleven)  held  that  they  were,  and  that  they  were 
rightly  convicted,  (c) 

The  indictment  upon'this  statute  for  having  entered  into  a  forest, 
chase,  &c.  and  being  found  armed  in  the  night,  must  in  some  way 
or  other  particularize  the  place ;  for  the  defendant  has  a  right  to 
know  to  what  specific  place  the  evidence  is  to  be  directed :  and 
stating  that  in  the  parish  of  A.  the  party  entered  into  a  certain  close 
there  is  not  sufficient.  The  first  count  of  an  indictment  stated, 
that  the  defendant,  at  the  parish  of  fFhltford,  in  the  county  of 
Northumberland^  having  entered  into  a  certain  close  there  situate, 
with  intent  there  illegally  to  kill  g:ime,  was  there  found  at  night 
armed  with  a  certain  gun ;  and  the  second  count  charged  him  in 
like  manner  with  having  entered  intb  a  certain  inclosed  ground : 
but  neither  the  close  nor  the  inclosed  ground  were  described  by 
name,  ownership,  occupation,  or  abuttals.  And  upon  a  case  re- 
served, Abbott,  C.  J.,  Holroyd,  J.,  and  Park,  J.,  thought  any  such 
description  unnecessary :  but  Burrough,  J.,  Garrow,  B.,  Best,  J., 
Hullock,  B.,  and  Bayley,  J.,  thought  otherwise,  because  there  was 
substantially  a  local  offence,  and  the  defendant  was  entitled  to 
know  to  what  specific  place  the  evidence  was  to  be  directed ;  and 
judgment  was  arrested.  (</) 

A  person  convicted  "under  this  statute  of  57  Geo.  3.  of  being 
found  armed  in  the  night  in  a  forest,  chase,  park,  wood,  or  planta- 
tion, may  be  sentenced  to  hard  labour  by  3  Geo.  4.  c.  114. ;  for  all 
these  places  are  either  open  or  inclosed  ground,  {e)  That  statute 
enacts,  that  whenever  any  person  shall  be  convicted  of  (amongst 

(a)  Rex  V.  Smith,  Mich.  T.  1818.  Bayley,  J.  Rus&  and  Ry.  S86. 

MS.  Ba}ley,  J.  aod  Russ.  and  Ry.  368.  (tf)  Rex  v.  Ridley,  Trin.  T.  189S. 

{h)  Rex  V.  Southern,  East.  T.  1821.  Russ.  and  Ry.  515. 

MS.  Bayley,  J.  Ru&s.  and  Ry.  44i.  (e)  Rex  v.  Paokhurst,  Uil.  T.  1883. 

(c)  H4:x  V.  Nash,  lilast.  T.  1819.  MS.  Russ.  aod  Ry.  503. 
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many  other  offences  specified)  having  entered  any  open  or  inclosed 
ground,  with  intent  there  illegally  to  destroy,  take,  or  kill,  game 
or  rabbits,  or  with  intent  to  aid,  abet,  and  assist,  any  person  or 
persons  illegally  to  destroy,  take,  or  kill,  game  or  rabbits,  and 
having  been  there  found  at  night  armed  with  any  offensive  weapon, 
it  shall  and  may  be  lawful  for  the  court,  before  which  any  such 
offender  shall  be  convicted,  or  which  by  law  is  authorized  to  pass 
sentence  upon  any  such  offender,  to  award  and  order  (if  such  court 
shall  think  fit)  sentence  of  imprisonment,  with  hard  labour,  for  any 
term  not  exceeding  the  term  for  which  such  court  may  now  im- 
prison for  such  offence,  either  in  addition  to,  or  in  lieu  of,  any 
other  punishment  whi6h  may  be  inflicted  on  any  such  offender,  by 
anylaw  in  force  before  the  passing  of  this  act. 

The  second  section  of  the  57  Geo.  3.  c.  90.  enacts,  that,  for  the  57  Geo.  3. 
more  easy  and  speedy  bringing  the  offenders  against  this  act  to  ^^'  *•  2'"" 
justice,  it  shall  be  lawful  for  the  rangers,  owners,  and  occupiers,  keepera,'&c. 
of  any  such  forest,  chase,  park,  wood,  plantation,  close,  or  other  mayappre- 
open  or  inclosed  fi^round,  and  also  for  their  keepers,  servants,  and  ^endoffendcrs, 

r  ^u  A         •  1  i_      J         A  •  J.  •         •  •         f^^  deliver 

for  any  other  persons,  to  seize  and  apprehend,  or  to  assist  m  seizing  tjiem  to  a 

and  apprehending  offenders  by  virtue  of  this  act,  and  to  convey  peace  officer, 
and  deliver  such  offenders  into  the  custody  of  a  peace  officer,  who 
is  hereby  authorized  and  directed  to  convey  them  before  a  justice 
of  the  peace  for  the  county  or  place  where  such  offence  shall  be 

alleged  to  have  been  committed ;  or,  in  case  such  offenders  shall  And  a  justice 

not  be  so  apprehended,  any  such  justice  may,  on  information  before  ^^J^^fl'^^ 

him  on  th,e  oath  of  any  credible  witness  or  witnesses,  issue  his  &c.  may,  in 

warrant  for  the  apprehension  of  them ;  and  if,  upon  the  apprehen-  default  of 

sion  of  any  such  offenders,  it  shall  appear  to  such  justice,  on  the  taftiie°"^jj^ 

oath  of  any  credible  witness  or  witnesses,  that  the  persons  so  sessions,  or 

charged  have  been  guilty  of  the  crime  of  being  found  armed  at  gaol  delivery : 
night  as  aforesaid,  such  justice  may  admit  them  to  bail,  and  in 
default  of  bail,  commit  them  to  the  county  gaol,  until  the  next 
general  quarter  sessions  of  the  peace,  or  the  next  general  commis- 
sion of  gaol  delivery,  for  the  same  county  or  place,  there  to  be 

tried  and  dealt  with  as  by  this  act  is  directed;  and  if  in  Scotland^  And  \f  in  Scot- 

until  the  persons  so  charged  shall  be  dealt  with  as  any  persons  ^*^>  ^^^  *j*® 

charged  with  a  transportable  offence  may  be  dealt  with  according  IJSthLccording 

to  the  law  and  practice  of  Scotland.  to  the  law  of 

But  persons  unarmed,  going  out  by  night  for  the  destruction  of  Scotland. 

game,  are  not  liable  to  such  serious  punishments ;  this  statute  57  Geo.  3.^ 

being  more  mild  in  its  enactments  than  one  which  was  passed  in  person  found 

the  preceding  year.  ( f)     With  respect  to  such  persons  unlawfully  in  any  forest 

entering  into,  or  being  found  in,  any  forest,  &c.  or  other  open  or  &5-  »*  night, 
inclosed  ground  at  night,  (according  to  the  former  provisions  of  JJ.^  for^e- ' 

the  act  as  to  what  shall  be  deemed  night  for  these  purposes,)  hav-  stroyinggame, 

ing  any  net,  engine,  or  other  instrument,  for  the  purpose,  and  with  j"^  ^  XMken 

the  intent  to  destroy,  take,  or  kill,  or  who  shall  wilfully  destroy,  tice."*'"*" 
take,  or  kill  game,  it  enacts,  that  the  rangers,  owners,  and  occu- 

(/)  The  56  Geo.  S.  c.  ISO.  which    suhject,  39  and  40  Geo.  3.  c.  50.,  is  also 
is  repealed  hy  this  statute,  s.  4. ;  and    repealed, 
by  s.  5.  a  former  statute  on  the  same 
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piers^  of  any  such  forest^  &c.  or  other  open  or  inclosed  ground,  and 
also  their  keepers,  servants,  and  any  other  persons,  may  seize  and 
apprehend,  or  assist  in  seizing  and  apprehending  such  offenders^ 
and  convey  and  deliver  them  into  the  custody  of  a  peace  officer^ 
who  is  to  convey  such  offenders  before  a  justice  of  the  peace  for 
the  county  or  place  where  the  offence  shall  be  alleged  to  have  been 
committed,  to  be  dealt  with  according  to  law.  (g). 

(g)  57  Geo.  S.  c.  90.  s.  3.    For  the    such  offenders,  see  8  Burn.  Jost.  lit. 
different  modes  of  proceeding  against    Game, 
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CHAPTER  THE  FIRST 


OF   U0RDEB. 

McjRDER  is  the  killing  any  person  under  the  King's  peace^  with  Definition  of 
malice  prepense  or  aforethought^  either  express  or  implied  by  law.  (a)  ^MaSt^Htco  * 
Of  this  description  the  malice  prepense,  malitia  prcscogitatUj  is  the  gitau,  StmH^ 
chief  characteristic,  the  grand  criterion  by  which  murder  is  to  be  Uce  prepense, 
distinguished  from  any  other  species  of  homicide ;  (6)  and  it  will 
therefore  be  necessary  to  inquire  concerning  the  cases  in  which 
such  malice  has  been  held  to  exist.    It  should,  however,  be  ob- 
served, that  when  the  law  makes  use  of  the  term  malice  afore- 
thought as  descriptive  of  the  crime  of  murder,  it  is  not  to  be 
understood  merely  in  the  sense  of  a  principle  of  malevolence  to 
particulars,  but  as  meaning  that  the  fact  has  been  attended  with 
such  ciicumstances  as  are  the  ordinary  symptoms  of  a  wicked, 
depraved,  and  malignant  spirit ;  a  heart  regardless  of  social  duty^ 
and  deliberately  bent  upon  mischief,  (c)     And  in  general  any 
formed  design  of  doing  mischief  may  be  called  malice ;  and  there- 
fore not  such  killing  only  as  proceeds  from  premeditated  hatred  or 
revenge  against  the  person  killed ;  but  also,  in  many  other  cases, 
such  killing  as  is  accompanied  with  circumstances  that  shew  the 
Jieart  to  be  perversely  wicked,  is  adjudged  to  be  of  malice  prepense, 
and  consequently  murder,  (d) 

Malice  may  be  either  ejppress  or  implied  by  law.     Expr^s  Malice  may  be 
malice  is,  when  one  person  kills  another  with  a  sedate  deliberate  ^^^^  ezpreaa 
znind  and  formed  design :  such  formed  design  being  evidenced  by  ®'  ^pl>«^ 
external  circumstances^  discovering  the  inward  intention ;  as  lying 

(«)  8  lut  47, 51.     1  Hale  484, 448,        (h)  4  Blac.  Com.  198.    Gastineaux's    . 

449.  I  Hawk.  P.  C.  c  SI.  g.  3.  Kely.  case,  1  Leach  417. 
127.    Fost  256.    2  Lord  Raym.  1487.        (c)  Fost  266,  262. 
4  Blac.  Com.  198.    1  East.  P.  C.  c  5.       (tf)  1  Hawk.  P.  C.  c.  81.  s.  18.  Fost. 

8.  2.  p.  214.  257.     1  Hale  451  to  454. 
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in  wait^  antecedent  menaces,  former  grudges,  and  concerted 
schemes  to  do  the  party  some  bodily  harm,  {e)  And  malice  is  im- 
plied by  law  from  any  deliberate  cruel  act  committed  by  one  person 
against  another,  however  sudden :  (/)  thus  where  a  man  kills  an- 
other suddenly  without  any,  or  without  a  considerable  provocation, 
the  law  implies  malice ;  for  no  person,  unless  of  an  abandoned 
heart,  would  be  guilty  of  such  an  act  upon  a  slight  or  no  apparent 
cause.  (^)  So  if  a  man  wilfully  poisons  another ;  in  such  a  deli- 
berate act  the  law  presumes  malice,  though  no  particular  enmity 
can  be  proved,  {h)  And  where  one  is  killed  in  consequence  of 
such  a  wilful  act  as  shews  the  person  by  whom  it  is  committed  to 
be  an  enemy  to  all  mankind,  the  law  will  infer  a  general  malice 
from  such  depraved  inclination  to  mischief,  (t)  And  it  should  be 
observed  as  a  general  rule,  that  all  homicide  is  presumed  to  be 

(f)  1  Hale  461.    4  Blac.  Com.  199.  importiDg    directly   wickedness,  mod 

(/)  1  East.  P.  C.  c.  5.  s.  2.  p.  215.  ezcludin^ajust  cause  or  excuse.  Thus 

ig)  4  Blac.  Com.  200.  Lord  Coke,  in  his  comment  on  the 

(A)  1  Hale  455.    4  Blac.  Com.  200.  words  per  maHtUm^  says,  *'  if  one  be 

(i)  1  Hale  474.     1  Hawk.  P.  C.  c  *^  appealed  of  murder,  and  it  is  found 

89.  s.  12.    4  Blac.  Com.  200.     1  East.  **  by  verdict  that  he  killed  the  putj$e 

P.  C.  c.  5.  s.  18.    JUaUtia  in  its  pro-  *'  defendendo^  this  shall  not  be  saiii  to 

per  or  legal  sense  is  different  from  **  be  per  maliUam^  because  he  had  a 

that  sense  which  it  bears  in  common  '*  jimI  catue.^^  2  Inst.  384.    And  where 

speech.     In  common  acceptation  it  the  statutes  speak  of  a  prisoner  on  his 

signifies  a  desire  of  revenge,  or  a  set-  arraignment  standing  muie  of  maUee^ 

tied  an^er  against  a  particular  person :  tlie  word  clearly  cannot  be  understood 

but  this  is  not  the  legal  sense;  and  in  its  common  acceptation  of  anger  or 

Lord  Holt,  C.  J.  says  upon  this  sub-  desire   of  revenge   against  another. 

ject,  **  Some  have  been  led  into  mis-  Thus  where  the  statute  25  Hen.  8.  c. 

*'  takes  by  not  well  considering  what  S.  says,  that  persons  arraigned  of  petit 

**  the  passion  of  malice  is ;  they  have  treason,  &c.  standing  **  route  of  malice 

*^  construed  it  to  be  a  rancour  oJT  mind  **  or  froward  mind,*'  or  challenging, 

^      ^Modged  in  the  person  killing   for  &c.  shall  be  excluded  from  clergy,  the 

«<  some  considerable  time  before  the  word  malice^  explained  by  the  accom- 

"  commission  of  the  fact,  which  is  a  panying  words,   seems   to  sigpiify  a 

mistake,  arising  from  the  not  well  wickedness  or  frowardness  of  min<l  in 

distinguishing  between  hatred  and  refusing  to  submit  to  the  course  of 
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proceeds 

mans,  and  in  the  civil  law,  malilia  ap-  madness,  or  some  other  disability  or 

pears  to  have  imported  a  mixture  of  distemper.  And  in  the  statute  21  Bdw. 

fraud,  and  of  that  which  is  opposite  to  1.  De  tnalefactoribui  in  parci$^  tres- 

simplicity  and  honesty.    Cicero  speaks  passers  are  mentioned  who  shall  not 

of  it  (De  Nat  Deor.  Lib.  S.  s.  30.)  as  vield  themselves  to  the  foresters,  &c. 

I*  versuta  etfallax  nocendi  ratio ;"  and  but  ^^imrno  malitiam  »uam  prooequemda 

in  another  work  (De  Offic.  Lib.  3.  s.  *«  et  coniinuandoC^  shall  fly  or  stand 

1 8.)  he  says,  **miftt9iftifein  eltam  ver«  upon  their  defence.    And  where  the 

**  hierediiaieti  non  honesta  videntur  H  question  of  malice  has  arisen  in  cases 

*^Hnt  maUtiofdH    (i.e.  according  to  of  homicide,  the  matter  for  considera- 

**  Pearce,  a  malo   animo    profectis)  tion  has  been  (as  will  be  seen  in  the 

*^blandiUi»  officiorum;    non  veritaie^  course  of  die  present  and  subsequent 

**»ed  Hmulaiione  qutesfia,'*    And  see  (Chapters)  whether  the  act  were  done 

Dig.  Lib.  2.  Tit  IS.  Lex.  8.  where,  in  with  or  without  just  cause  or  excuse  s 

speaking  of  a  banker  or  cashier  giving  so  that  it  has  been  sugyrested  (Chappie, 

in  his  accounts,  it  is  said,  "rMext^i7«r  J.  MS.  Snm.)  that  what  is  usually 

**  mrgenlariu9  rationcB  edere^  tunc  pu'  called   malice   implied    by  the    law 

*'  nitur  cum  dolo  maio  nan  exhibit  *  *  *  would  perhaps  be  expressed  more  in- 

*'  Dole  malo  autem  nan  edit^  et  qui  ma-  telligibly  and  familiarly  to  the  under- 

''  Utio$i  edUU,  et,  quiin  totum  non  edU:'  sUnding  if  it  were  caUed  matiee  in  m 

Amongst  us  malice  is  a  term  of  law  legal  sense. 
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malicious,  and  of  course  amounting  to  murder^  until  the  contrary 
appears,  from  circumstances  of  alleviation,  excuse,  or  justifica- 
tion  :  (A)  and  that  it  is  incumbent  upon  the  prisoner  to  make  out 
such  circuQistances  to  the  satisfaction  of  the  court  and  jury,  unless^ 
they  arise  out  of  the  evidence  produced  against  him.(/)  It  should 
also  be  remarked  that,  where  the  defence  rests  upon  some  violent 
provocation,  it  will  not  avail,  however  grievous  such  provocation 
may  have  been,  if  it  appears  that  there  was  an  interval  of  reflection, 
or  a  reasonable  time  for  the  blood  to  have  cooled  before  the  deadly. 
purpose  was  effected.  And  provocation  will  be  no  answer  to  proof 
oi express  malice;  so  that  if,  upon  a  provocation  received,  one 
party  deliberately  and  advisedly  denounce  vengeance  against  the 
other,  as  by  declaring  (hat  he  mil  have  his  blood,  or  the  like,  and 
afterwards  cany  his  design  into  execution,  he  will  be  guilty  of 
murder ;  although  the  death  happened  so  recently  dfter  the  provo- 
cation as  that  the  law  might,  apart  from  such  evidence  of  express 
malice,  have  imputed  the  act  to  unadvised  passion,  (m)  But  where 
fresh  provocation  intervenes  between  preconceived  malice  and  the 
death,  it  ought  clearly  to  appear  that  the  killing  was  upon  the  an- 
tecedent rafdice  ;  for  if  there  be  an  old  quarrel  between  A.  and  B., 
and  they  are  reconciled  again,  and,  then,  upon  a  new  and  sudden 
falling  out,  A.  kills  B.,  this  is  not  murder,  (n)  It  is  not  to  be  pre- 
sumed that  the  parties  fought  upon  the  old  grudge,  unless  it  appear 
from  the  whole  circumstances  of  the  fact :  (o)  but  if  upon  the  cir- 
cumstances it  should  appear  that  the  reconciliation  was  but  pre- 
tended or  counterfeit,  and  that  the  hurt  done  was  upon  the  score 
of  the  old  malice,  then  such  killing  will  be  murder,  (p) 

Where  knowledge  of  some  fact  is  necessary  to  make  a  killing 
murder,  those  of  a  party  who  have  the  knowledge  will  be  guilty  of 
murder,  and  those  who  have  it  not  of  manslaughter  only.  If  A. 
assault  B.  of  malice,  and  they  fight,  and  A.'s  servant  come  in  aid 
of  his  master,  and  B.  be  killed,  A.  is  guilty  of  murder;  but  the  ser- 
vant, if  he  knew  not  of  A.'s  malice,  is  guilty  of  manslaughter 
only,  (a) 

The  person  committing  the  crime  must  be  a  free  agent,  and  not  The  pmty 
subject  to  actual  force  at  the  time  the  fact  is  done  :  thus  if  A.  by  ^^^^^' 
force  take  the  arm  of  B.  in  which  is  a  weapon,  and  therewith  kill 
C,  A.  is  guilty  of  murder,  but  not  B.  But  if  it  be  only  a  moral 
force  put  upon  B.  as  by  threatening  him  with  duress  or  imprison- 
ment, or  eveirby  an  assault  to  the  peril  of  his  life,  in  order  to 
compel  him  to  kill  C,  it  is  no  legal  excuse,  {q)  If,  however,  A. 
procures  B.  an  ideot,  Or  lunatic,  to  kill  C,  A.  is  guilty  of  the  mur- 
der as  principal,  and  B.  is  merely  an  instrument,  (r)  So  if  A.  lay 
a  trap  or  pitfall  for  B.  whereby  B.  is  killed,  A.  is  guilty  of  the 
murder  as  a  principal  in  the  first  degree,  the  trap  or  pitfall  being 
only  the  instruments  of  death,  {s)     If  one  persuade  another  to  kill 

(*)  4  Blac  Com.  801.  («)  1  Hale  446.    Plowd.  100.  post, 

(/)  Fcist.  855.     4  Blac.  Com.  801.  431. 

lEasl.  P.  C.c.  5.S.  18.  p.  884.  (q)  1  Hale  4S8.    Dalt  c.  145.  p. 

(m)  1  East  P.  C.  c.  5.  8.  18.  p.  884.  473.     1  East.  P.  C.  c.  5.  s.  18.  p.  885. 

(It)  1  Hale  451.  (r)  1  East  P.  C.  c.  5.  s«  14.  p.  888. 

io)  1  Hawk.  P.  C.  c  31,  s.  SO.  I  Hawk.  P.  C.  c  SI.  s.  7. 

(f)  1  Hale  45  U  .    (*)  ^  Blac.  Com.  35. 
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himself,  the  adviser  is  guilty  of  murder ;  and  if  the  party  takes 
poison  himself  by  the  persuasion  of  another^  in  the  absence  of  the 
persuader,  yet  it  is  a  lulling  by  the  persuader ;  and  he  is  principal 
in  it,  though  absent  at  the  taking  of  the  poison,  {t)  And  he  who 
kills  another  upon  his  desire  or  command  is,  in  the  judgment  of  the 
law,  as  much  a  murderer  as  if  he  had  done  it  merely  of  his  own 
head,  {u) 

Murder  may  be  conmiitted  upon  any  person  within  the  King's 
peace.  Therefore,  to  kill  an  alien  enemy  within  the  kingdom, 
unless  it  be  in  the  heat  and  actual  exercise  of  war,  {w)  or  to  kill 
a  Jew,  an  outlaw,  one  attainted  of  felony,  or  one  in  a  pr^emu" 
nircy  (or)  is  as  much  murder  as  to  kill  the  most  regular  bom  Eng- 
lishman, {y) 

An  infant  in  its  mother's  womb,  not  being  in  rerum  naturay  is 
not  considered  as  a  person  who  can  be  killed  within  the  descrip- 
tion of  murder;  and  therefore  if  a  woman,  being  quick  or  great 
with  child,  take  any  potion  to  cause  an  abortion,  or  if  another 
give  her  any  such  potion,  or  if  a  person  strike  her,  whereby  the 
child  within  her  is  killed,  it  is  not  murder  or  manslaughter,  (x) 
But  by  a  recent  statute  any  person  vidlfully  and  maliciously  ad- 
ministering poison,  to  cause  or  procure  the  miscarriage  or  any 
woman,  then  being  quick  with  chud,  is  guilty  of  a  capital  ofience; 
and  any  person  administering  medicines  to  women  not  quick  with 
child,  with  intent  to  procure  miscarriage,  is  guilty  of  felony,  (a) 
Where  a  child,  having  been  bom  alive,  afterwards  died  by  reason 
of  any  potions  or  bruises  it  received  in  the  womb,  it  seems  always 
to  have  been  the  better  opinion  that  it  was  murder  in  such  as  ad- 
ministered or  gave  them.  (A) 

The  murder  of  bastard  children  by  the  mother  was  considered 
as  a  crime  so  difficult  to  be  proved,  that  a  special  legislative  pro- 
vision was  made  for  its  detection  by  the  statute  21  Jac.  1.  c.  27* 
which  required  that  any  such  mother  endeavouring  to  conceal  the 
death  of  the  child,  should  prove,  by  one  witness  at  least,  that  the 
child  was  actually  bom  dead.  But  this  law,  which  made  the  con- 
cealment of  the  death  almost  conclusive  evidence  of  the  child's 
being  murdered  by  the  mother,  was  accoimted  to  savour  strongly 
of  severity,  and  always  construed  most  favourably  for  the  unfor- 
tunate object  of  accusation ;  and  at  length  it  was  repealed,  toge- 
ther with  an  Irish  act  upon  the  same  subject,  by  a  late  statute,  (c) 


(I)  1  Hale  431.  Vaux*s  case,  4  Rep. 
44  b. 

(tf)  1  Hawk.  P.  C.  c.  87.  s.  6.  Saw- 
yer's case.  Old  Bailey,  May  1815.  MS. 
S.  P.  And  see  Rex  v.  Dyson,  post,  430. 

(w)  1  Hale  433. 

(x)  Id.  ibid.  Formerly  to  kill  one 
attaint  in  a  prtemunire  was  held  not 
homicide,  84  Hen.  8.  B.  Coron.  197. : 
but  thestat.  5  Eliz.  c.  1.  declared  it 
to  be  unlawful. 

{y)  4Blac.  Com.  198. 

(2)  1  Hale  433. 

(a)  43  Geo.  3.  c.  58. 

(b)  3  Inst.  50.     1  Hawk.  P.  C.  c.  31. 
s.  16.  4  Blac.  Com.  198.   I  East.  P.  C. 


c.  at  s.  14.  p.  888.  e^ntrm  1  Hale  4S9« 
and  Staundr.  81.  but  the  reason  on 
which  the  opinions  of  the  two  last 
writers  seem  to  be  founded,  namely, 
the  difficulty  of  ascertaining  the  fact, 
cannot  be  considered  as  satisfkctory, 
unless  it  be  supposed  that  such  fact 
never  can  be  clearly  established. 

(r)  43  Geo.  3.  c.  58.  8.  3.  The  Irish 
act  was  one  of  the  6  Ann.  The  49 
Geo.  3.  c  14.  repeals  an  act  of  the 
parliament  of  &;otfaiii{,  sess.  8.  pari.  1. 
Gttil.  and  Mar.  by  which  a  woman 
concealing  her  being  with  child  during 
the  whole  space,  and  not  calling  for 
and  making  use  of  aststaace  in  the 
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wluch  provides  ^^  that  the  trials  in  England  and  Ireland  respect* 
'^  ively^,  of  women  charged  with  the  murder  of  any  issue  of  their 
^^  bodies,  male  or  female,  which. being  bom  alive  would  by  law 
^^  be  bastard,  shall  proceed  and  be  governed  by  such  and  the  like 
'^  rules  of  evidence,  and  of  presumption,  as  are  by  law  used  and 
^^  allowed  to  take  place  in  respect  to  other  trials  for  murder^  and 
^^  as  if  the  said  two  several  acts  had  never  been  made.''  (d) 

The  killing  may  be  effected  by  poisoning,  striking,  starving.  Of  the  means 
drowning,  and  a  thousand  other  K>rms  of  death  by  which  human  ®^  ^^Uing. 
nature  may  be  overcome,  (e)  But  there  must  be  some  external 
violence,  or  corporal  damage,  to  the  party ;  and  therefore  where 
a  person,  either  by  working  upon  the  nmcy  of  another,  or  by 
harsh  and  unkind  usage,  puts  him  into  such  passion  of  grief  or 
fear  that  he  dies  suddenly,  or  contracts  some  disease  which  causes 
his  death,  the  killing  is  not  such  as  the  law  can  notice.  (/)  If  a 
man  hotirever  does  an  act,  the  probable  consequence  of  which  mav 
be,  and  eventually  is,  death,  such  killing  may  be  murder;  although 
no  stroke  be  struck  by  himself,  and  no  killing  may  have  been  pri- 
marily intended :  {g)  as  where  a  person  carried  his  sick  father^ 
against  his  will,  in  a  severe  season,  from  one  town  to  another,  by 
reason  "vdiereof  he  died ;  (A)  or  where  a  harlot,  being  delivered  of 
a  child,  left  it  in  an  orchard  covered,  only  with  leaves,,  in  which 
condition  it  was  killed  by  a  kite ;  (i)  or  where  a  child  .was  placed 
in  a  hogstye,  where  it  was  devoured,  {k)  In  these  cases,  and  also 
where  a  child  was  shifted  by  parish  officers  from  parish  to  parbh, 
till  it  died  for  want  of  care  and  sustenance^  (/)  it  was  considered 
that  tlie  acts  so  done,  wilfully  and  deliberately,  Were  of  malice 
prepense. 

Forcing  a  person  to  do  an  act  which  is  likely  to  produce  his 
death,  and  which  does  produce  it,  is  murder ;  and  threats  may 
constitute  such  force.  The  indictment  charged  first,  that  the 
prisoner  killed  his  wife  by  beating ;  secondly,  by  throwing  her 
out  of  the  window ;  and,  thirdly  and  fourthly,  that  he  beat  her 
and  threatened  to  throw  her  out  of  the  window  and  to  murder 
her ;  and  that  by  such  threats  she  was  so  terrified  that,  through 
fear  of  his  putting  his  threats  into  execution,  she  threw  herself 
out  of  the  window,  and  of  the  beating  and  the  bruises  received 
by  the  fall  died.  There  was  strong  evidence  that  the  death  of  the 
wife  was  occasioned  by  the  blows  she  received  before  her  fall :  but 
Heath,  J.  Gibbs,  J.  and  Bayley,  J.  were  of  opinion  that  if  her 
death  was  occasioned  partly  by  the  blows  and  partly  by  the  fall, 
yet  if  she  was  constrained  by  her  husband's  threats  of  further  vio- 

birth,  was  to  be  reputed  the  murderer  (e)  4  Blac.  Com.  196.  moriendi  nutte 

of  the  child,  if  it  nas  found  dead  or  figurtt^  1  Hsie  4S1.     1  Hawk.  P.  C. 

mis8iii|^.  c.  31.  s.  4. 

{d)  The  sUtute  further  provides,  that  (/*)  1  Hale  487,  4S9.    1  East  P.  C. 

the  jury,  if  they  acquit  the  prisoner  c.  5.  s«  IS.  p.  895. 

of -murder,  may  find  that  she  was  de-  (g)  4  Blac.  Com.  197. 

livered  of  a  bastard  child,  and  endea-  (ft)  1  Hawk.  P.  C.  c.  31.  s.  6.    1  Hale 

Tonred  to  conceal  the  btrtb»  where-  431,438. 

upon  the  court  may  adjudge  her  to  be  .  (i)  1  Hale  431.  1  Hawk.  P.  C.  c.  3U 
committed,  for  any  lime  not  exceed- .  s.  6. 

ing  two  years.    See  po$iy  S.  6.  of  this  (k)  I  East  P.  C.  c.  5.  s.  13.  p.  886. 

•Chapter.  (0  Palm.  545. 
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lence,  and  from  a  well  grounded  apprehension  of  his  doing  such 
further  violence  as  woidd  endanger  her  life,  he  was  answerable  for 
the  consequences  of  the  &11,  as  much  as  if  he  had  thrown  her  out 
of  the  window  himself.    The  prisoner  however  was  acquitted; 
the  jury  being  of  opinion  that  the  deceased  threw  herself  out  of 
the  window  from  her  own  intemperance,  and  not  under  the  influ- 
ence of  the  threats,  (a) 
By  iw%ence       Upon  the  same  principles,  where  there  is  found  to  be  actual 
rage  towards   ^^^^^9  Or  a  wilful  disposition  to  injure  another,  or  an  obstinate 
an  apprentice,  perseverance  in  doing  an  act  necessarily  attended  with  danger, 
without  regard  to  the  consequences,  as  if  a  master  by  premedi- 
tated negligence,  or  harsh  usage,  cause  the  death  of  his  appren- 
tice, it  will  be  murder.    Thus,  where  the  prisoner,  upon   his 
apprentice  returning  to  him  from  Bridewell,  whither  he  had  been 
sent  for  misbehaviour,  in  a  lousy  and  distempered  condition,  did 
not  take  that  care  of  him  which  his  situation  required,  and  which 
he  might  have  done ;  not  having  suffered  him  to  be  in  a  bed  on 
account  of  the  vermin,  but  having  made  him  lie  on  the  boards  for 
some  time  without  covering,  and  without  common  medical  care ; 
and  the  death  of  the  apprentice,  in  the  opinion  of  the  medical 
persons  who  were  examined,  was  most  probably  occasioned  by  his 
ill  treatment  in  Bridewell,  and  the  want  of  care  when  he  went 
home ;  and  the  medical  persons  inclined  to  think  that,  if  he  had 
been  properly  treated  when  he  came  home,  he  might  have  reco-: 
vered ;  the  court  under  these  circumstances,  and  others  in  favour 
of  the  prisoner,  left  it  to  the  jury  to  consider,  whether  the  death 
of  the  apprentice  was  occasioned  by  the  ill  treatment  he  received 
from  his  master  after  returning  from  Bridewell,  and  whether  that 
ill  treatment  amounted  to  evidence  of  malice ;  in  which  case  they 
were  to  find  him  guilty  of  murder,  (m)     And  in  a  more  modern 
case  a  prisoner  was  found  guilty  6f  murder  in  causing  the  death 
of  his  apprentice,  by  not  providing  him  with  sufficient  food  and 
nourishment.    The  prisoner  Charles  Squire,  and  his  wife,  were 
both  indicted  for  the  murder  of  a  boy  who  was  bound  as  a  parish 
apprentice  to  the  prisoner  Charles>^  and  it  appeared  upon  the  trial 
that  both  the  prisoners  had  used  the  apprentice  in  a  most  cruel 
and  barbarous  manner,  and  had  not  provided  him  with  sufficient 
food  and  nourishment ;   but  the  surgeon  who  opened  the  body  de- 
posed that  in  his  judgment  the  boy  died  from  debility,  and  for 
want  of  proper  food  and  nourishment,  and  not  from  the  wounds, 
&c.  which  he  had  received.     Lawrence,  J.,  upon  this  evidence, 
was  of  opinion  that  the  case  was  defective  as  to  the  wife,  as  it 
was  not  her  duty  to  provide  the  apprentice  with  sufficient  food 
and  nourishment,  she  being  the  servant  of  her  husband,  and  so 
directed  the  jury,  who  acquitted  her ;  but  the  husband  was  found 
guilty  and  executed,  (n) 

(a)  Rex  V.  Esaas,  0.  B.  Sept  1818.  to  the  principles  upon  which  the  wife 

MS.  Bayley,  J.  was   acquitted,   see    the    case  more 

(in)  Self's  case,  1  East.  P.  C.  c.  5.  s.  fully  staled,  «fito,  16.    After  the  sar- 

13.  p.  286,  7.     1  Leach  137.,  and  see  geon  had  deposed  that  the  hoy  died 

the  case  more  fully  stated  in  the  Chap-  from  debility,  and  for  want  of  proper 

ter  on  Mansiattghter.  food  and  nourishment,  and  not  friMn 

(fi)  Rex  V,  Squire  and  his  wife,  Slqf-  the  wounds,  &c.   which  he  had  re- 

ford  Lent  Assizes,  1199,  MS.;  and  as  ccivcd,  the  learned  judge  was  proceed- 
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By  the  ancient  common  law,  a  species  of  killing  was  held  to  be  By  peijiny. 
murder,  concerning  which  much  doubt  has  been  entertained  in 
more  modern  times,  namely,  the  bearing  false  witness  against 
another  with  an  express  premeditated  design  to  take  away  his  life, 
so  as  the  innocent  person  be  condemned  and  executed,  (o)  But  a 
very  long  period  has  elapsed  since  this  ojBFence  has  been  holden  tb 
be  murder ;  and  in  the  last  instance  of  a  prosecution  for  it,  the 
prisoners  having  been  convicted,  judgment  was  respited,  in  order 
that  the  point  of  law  might  be  more  fully  considered  upon  a 
motion  in  arrest  of  judgment,  (p)  The  then  attorney  general, 
however,  declining  to  argue  the  point,  the  prisoners  were  dis- 
charged of  that  indictment :  but  it  should  seem  that  there  are 
good  grounds  for  supposing  that  the  attorney  general  declined  to 
argue  this  point  from  prudential  reasons,  and  principally  lest  wit- 
nesses might  be  deterred  from  giving  evidence  upon  capital  pro- 
secutions if  it  must  be  at  the  peril  of  their  own  lives,  but  not  from 
any  apprehension  that  the  point  of  law  was  not  maintainable,  (q) 
Inforo  consdentice  this  ofifence  is,  beyond  doubt,  of  the  deepest 
malignity. 

If  a  man  has  a  beast  that  is  used  to  do  mischief,  and  he,  know-  By  savage  ani- 
ing  it,  suffers  it  to  go  abroad,  and  it  kills  a  man,  this  has  been  °'^'* 
considered  by  some  as  manslaughter  in  the  owner ;  (r)  and  it  is 
agreed  by  all  that  such  a  person  is  guilty  of  a  very  gi;os8  misde- 
meanor :  (5)  and  if  a  man  purposely  turn  such  an  animal  loose, 
knowing  its  nature,  it  is  with  us  (as  in  the  Jewish  law)  {t)  as 
much  murder,  as  if  he  had  incited  a  bear  or  a  dog  to  worry 
people ;  and  this,  though  he  did  it  merely  to  frighten  them,  and 
make  what  is  called  sport,  {u) 

10?  to  enquire  of  him,  whether,  io  his  trial  took  place  in   1756.    The  pri- 

judgment,  the  series  of  cruel  usage  soners  were  indicted  for  murder  upon 

the  b<n  bad  received,  and  in  which  a  conspiracy  of  the  kind  mentionea  in 

the  wife  had  been  as  active  as  her  bus-  the  text  against  one  Kidden,  who  had 

hand,  might  not  have  so  far  broken  been  convicted  and  executed   for  a 

his  constitution  as  to  promote  the  de-  robbery  upon  the  highway,  upon  the 

bility,  and  co-operate  along  with  the  evidence  of  Berry  and  Jones, 
want  of  proper  food  and  nourishment        {q)  4  Blac.  Com.  196.  note  (;),  where 

to  bring  on  his  death,  when  thesur-  Mr.  J.  Blackstone'says,  that  be  had 

geon  was  seized  with  a  fainting  fit,  good  grounds  for  such  an  opinion, 

and,  being  taken  ouk  of  court,   did  and  that  nothing  should  be  concluded 

not  recover  sufficiently  to  attend  again  from  the  waiving  of  that  prosecution ; 

apon  the  trial.    The  jud^e,  after  ob-  and  in  1  Bast.  P.  C.  c.  5.  s  94.  p.  3S3. 

serving,  that  upon  the  evidence,  as  it  note  (a),  the  author  states  that  he  had 

then  stood,  h6  could  not  leave  it  to  heard  Lord  Mansfield,  C.  J.  make  the 

the   jury  to  consider,   whether   the  same  observation,  and  say,  that  the 

wounds,  &c.  inflicted  on  the  boy,  had  opinions  of  several  of  the  judges  at 

contributed  to  cause  his  death,  said,  that  time,  and  his  own,  were  strongly 

that  if  anv  physician  or  surgeon  were  in  support  of  the  indictment, 
present  who  had  heard  the  trial,  he        (r)  4  Blac.  Com.  197. 
might  be  examined  as  to  the  point  in-        (s)  1  Hawk.  P.  C.  c.  31.  s.  8. 
tended  to  be  enquired  into ;  but  no        (t)  Exod.  c.  xxi.  v.  29. 
such  person  being  present,  he  deli-        (ti)  4  Blac.  Cora.   197.  and  see  1 

vered  his  opinion  to  the  jury,  as  stated  Hale,  430.  where  the  author  says,  that 

in  the  text.  he  had  heard  that  it  had  been  ruled  to 

(a)  Mirror,  c.  1.  s.  9.   Brit  c.  52.  be  murder,  at  the  Assizes  held  at  5f. 

Bract,  lib.  3.  c.  4.     1  Hawk.  P.  C.  c.  Mbaju^   for   Hertfordshire^  and    the 

31. 8.  7.  3  InsL  91.  4  Blac.  Co.m.  196.  owner  banged  for  it;  but  that  it  was 

(p)  Rex  V,  Macdapiel,  Berry,  and  but  an  hearsay. 
Jones,  Fost.  132.    1  Leach  44.    This 
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B/ftte^diies*  If  a  pbygician  or  surgeon  give  his  patient  a  potion  or  plaister, 
intending  to  do  him  good,  and^  c<mtrary  to  the  expectation  of  such 
physiciaa  or  surgeon,  itkUls  bim,  this  \a  neither  n^urder  nor  man- 
«laugfater,  but  miaadyenture.(tc^)  It  has  however  been  holden, 
that  if  the  medicine  were  administered,  or  the  operation  performed, 
•  by  a  person  not  being  a  regular  physician  or  surgeon,  the  killing 
would  be  manslaughter  at  the  least  :(^)  but  the  kw  of  this  deter- 
mination has  been  questioned  by  vety  high  authority,  upon  the 
ground  that  physic  and  salves  wore  in  use  bef(»e  licensed  physi- 
cians end  suj^ons  existed,  (y) 

By  infection.  A  question  is  put  by  Lord  Hale^  whether  if  a  person  infected 
with  the  plague  should  go  abroad  with  the  intention  of  infecting 
another,  and  another  should  thereby  be  infected  and  die,  this 
would  not  be  murder :  but  it  is  admitted  that,  if  no  such  intention 
should  evidently  appear,  it  would  not  be  felony,  though  a  great 
misdemeanor,  (jb)  It  may  be  observed,  that  an  offence  of  this  sort 
in  breach  of  quarantine  is  punishable  by  the  provisions  of  a  recent 
atatiite.(a) 

By  rape.  A  question  has  been  raised,  whether  an  indictment  for  murder 

could  be  maintained  for  killing  a  female  infant  by  ravishing  her : 
but  the  point  was  not  decided.  (i&) 

Time  of  death.  It  is  agreed  that  no  perscm  shall  be  adjudged  by  any  act  what- 
ever to  kill  another,  who  does  not  die  thereof  within  a  year  and  a 
day  after  the  stroke  received,  or  cause  of  death  administered,  in 
the  computation  of  which  the  whole  day  upon  which  the  hurt  was 
done  is  to  be  reckoned  the  first,  (c) 

l!!!f^*"*^^  Questions  may  occasionally  arise  as  to  the  treatment  of  the 
wound  or  hurt  received  by  the  party  killed.  Upon  this  subject  it 
has  been*  ruled,  that  if  a  man  give  another  a  stroke  not  in  itself  so 
mortal  but  that  with  good  care  he  might  be  cured,  yet  if  the  party 
die  of  this  wound  within  the  year  and  day,  it  is  murder,  or  other 
species  of  homicide,  as  the  case  may  be  :  though  if  the  wound  or 
hurt  be  not  mortal,  and  it  shall  be  made  clearly  and  certainly  to 
appear  that  the  death  of  the  party  was  caused  by  ill  applications 
by  himself  or  those  about  him,  of  unwholesome  salves  or  medi- 
cues,  and  not  by  the  wound  or  hurt,  it  seems  that  this  is  no 
species  of  homicide.  But  when  a  wound  not  in  itself  mortal,  fofc 
want  of  proper  applications,  or  from  neglect,  \ums  to  a  gangrene 
or  a  fever,  and  that  gangrene  or  fever  is  the.  immediate  cause  of 
the  death  of  the  party  wounded,  the  party  by  whom  the  wound  is 
given  is  guilty  of  murder,  or  manslaughter,  according  to  the  cir- 
cumstances. For  though  the  fever  or  gangrene,  and  not  the 
wound,  be  the  immediate  cause  of  the  death,  yet  the  wound  being 
the  cause  of  the  gangrene  or  fever,  is  the  immediate  cause  of  the 
death,  causa  causati,{d)    Thus,  it  was* resolved  that  if  one  gives 

(w)  4  Bla.  Com.  197.    1  Hale  429.  the  point,  as  the  indictment  was  holden 

(jr)  Brit.  c.  5.    4  Inst.  851.  to  he  defective,  in  not  haTing  slated 

(y)  I  Hale  429.  that  the  prisoDor  gave  the  deceased  a 

(z)  1  Hale  432.  mortal  woond. 

(a)  6  Geo.  4.  c.  78.  s.  2,  81.    AnU^  (e)  \  Hawk.  P.  C.  c^  SI.  s.  9.    4  Bla. 
Ill,  ef  $eq.  Com.  197.    1  East  P.  C.  c.  5.  s.  lit. 

(b)  Rex  V.  Ladd,  1  Leach  96.  1  East    p.  34S,  344. 
P.  C.  226.    The  Judges  to  whom  the       (d)  1  Hale  428. 
case  was  referred  gave  no  opinion  upon 


wounds. 
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wounds  to  another,  who  neglects  the  cure  of  them^  or  is  disorderly' 
and  doth  not  keep  that  rule  which  a  person  wounded  should  do,- 
yet  if  he  die  it  is  murder  or  manslaughter,  according  to  the  cir- 
cumstances ;  because  if  the  wounds  had  not  been,  the  man  had  not 
died:  and,  therefore,  neglect  or  disorder  in  the  person  who  re- 
ceived the  wounds  shall  not  excuse  the  person  who  gave  them.((Q 

If  a  man  be  sick  of  some  disease,  which,  by  tiie  course  of  nature^  KiUing  a  per* 
might  possibly  end  his  life  in  half  a  year,  and  another  gives  him  a  «>»  i*^^;™™* 
wound  or  hurt  which  hastens  his  death^  by  irritating  and  provok-  ^^  *' 
ing  the  disease  to  operate  more  violently  or  speedily,  this  is  mur-» 
der  or  other  homicide,  accorduig  to  the  circumstances,  in  the 
party  by  whom  such  wound  or  hurt  was  given.    For  the  person 
wounded  does  not  die  simply  ex  visitatiane  Dei,  but  his-death  is 
hastened  by  the  hurt  which  ne  received^  and  it  shall  not  be  per- 
mitted to  the  offender  to  apportion  his  own  wrong,  (e)    ' 

It  will  not  be  necessary  to  specify  the  particular  instances  of  Gross  cases  of 
the  more  gross  kinds  of  wilful  murder  in  which  the  malignity  of  murder;— po^- 
the  heart,  the  malice  prepense  which  has  been  already  described,  *"*"** 
is  apparent.    It  may,  however,  be  remarked,  that  of  all  species  of 
deaths,  that  by  poison  has  been  considered  as  the  most  detestable, 
because.it  can,  of  all  others,  be  least  prevented  by  manhood  or 
forethought.     It  is  a  deliberate  act,  necessarily  implying  malice, 
however  great  the  provocation  may  have  been ;(/)  and  on  account 
of  its  sin^ar  enormity  was  made  treason  by  the  stat.  22  Hen.  8. 
C.9.,  and  punishable  by  a  lingering  kind  of  death:  but  this  sta- 
tute was;^  repealed  by  stat.  1  £dw.  6.  c.  12.  Bs.  10.  &  13.,  which 
again  makes  the  ofrcnce  wilful  murder,  and  takies  away  clergy,  (g^) 
By  a  late  statute,  (A)  administering  poison  with  intent  to  murder, 
though  no  death  should  ensue,  is  made  a  capital  offence,  which 
will  Be  more  particularly  mentioned  in  its  proper  place,  (t) 

Self-murder  may  be  mentioned  as  a  peculiar  instance  of  malice  f^  ^^  ^. 
directed  to  the  destruction  of  a  man's  own  life,  by  inducing  him 
deliberately  to  put  an  end  to  his  existence,  or  to  commit  some 
unlawful  malicious  act,  the  consequence  of  which  is  his  own 
death. (A)  It  has  been  already  stated,  that  a  person  killing  ano- 
ther, upon  his  desire  or  command,  is  guilty  of  murder  :(/)  but  in 
this  case  the  person  killed  is  not  looked  upon  as  a/e/o  de  se,  inas- 
much as  his  assent,  being  against  the  laws  of  God  and  man,  was 
void.(m)   But  where  two  persons  agree  to  die  together,  and  one  of 

M  Rew^s  case,  Kel.  86.  the  statute  to  be  not  in  aflirmanee  of 

(tf)  1  Hale  488.    Lord  Hale  says,  the  common  law,  but  by  way  of  re- 

that  thus  he  had  heard  that  learned  vival  of  it  i  to  this  solution  ofthedif- 

nnd  wise  Judge,  Justice  Rolie,  fre-  ficulty  Mr.  Barrington  has  made  some 

qnently  direct.  objections,  (Obs.  on  the  Stat.  594.) 

(f)  1  East.  P.  C.  c.  5.  s.  18.  p.  885.  which  have  been  observed  upon  by  the 
a.  80.  p.  851. 4BI.  Com.  800. 1  Hale  455.  editor  of  Mr.  Just.  Foster's  work,  in 

(g)  The  true  grounds  of  this  statute    his  Preface  to  the  second  edition, 
of  Edw.  6.  have  been  much  discussed,        (A)  43  Geo.  8.  c.  58.  s.  1. 

and  different  opinions  have  heen  ex-  (0  Poif,  Chap.  x. 

1>ressed  on  the  subject  by  manv  great  (fc)  4  Bla.  Com.  189.    The  late  sta- 

awyers.    See  the  Opinions  or  Lord  tute,  4  Greo.  4.  c.  58.  regulates,  as  to 

CokCy  1 1  Co.  88  a.  \  Aefjfng,  C.  J.  Kel.  the  interment  of  the  remains  of  a  per- 

88.;  Lord  Holt  J  Kel.  185.)  and  Mr.  son  found/p/0  tf^  te. 

Jwt,  Fofler^  Post  68, 69.  Mr.  Justice  (I)  AnUy  484. 

Foster  conudered  the  enactments  of  (m)  1  Hawk.  P.  Ct  c.  87.  s.  6. 
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them',  at  the  persuasion  of  the  other,  buys  poison  and  mixes  it  in 

a  potion,  and  both  drink  of  it,  and  be  who  bought  and  made  the 

potion  survives  by  using  proper  remedies,  and  the  other  dies ;  it 

is  said  to  be  the  better  opinion,  that  he  who  dies  shall  be  adjudged 

Vifelo  de  se^  because  all  tiiat  happened  was  originally  owing  to  his 

own  wicked  purpose,  and  the  other  only  put  it  in  his  power  to 

execute  it  in  that  particular  manner,  (n)     IJpon  a  principle  which 

will  presently  be  mentioned  more  fully,   if  a  man,  attempting  to 

kill  another,  miss  his  blow  and  kill  himself,  (o)  or  intending  to 

shoot  at  another,'  mortally  wound  himself  by  Uie  bursting  of  the 

gun,(p)  he  iB/elo  de  se;  his  own  death  bdngthe  consequence  of 

an  uidawful  malicious  act  towards  another,    ft  has  also  been  said, 

that  if  A.  strike  B.  to  the  ground,  and  B.  draw  a  knife  and  hold 

it  up  for  his  own  defence,  and  A.  in  haste  falling  upon  B.  to  kill 

him,  fall  upon  the  knife  and  be  thereby  killed,  A.  is/cffo  de  se  :{q) 

but  this  has  been  doubted,  (r) 

If  a  man  en-*         In  a  late  case  the  prisoner  was  indicted  for  the  murder  of  a 

^ur^ano-     i^oman  by  drowning  her.     It  appeared  that  the  prisoner  had 

hinueif,  and  is  Cohabited  with  the  deceased  for  several  months  previous  to  her 

present  abet-    death,  and  she  was  with  child  by  him ;  they  were  in  a  state  of 

S^'docrso**^*  extreme  distress;  and  being  unable  to  pay  for  their  lodgings,  they 

such  man  U      quitted  them  in  the  evening  of  the  night  on  which  the  deceased 

guilty  of  mur-  was  drowned,  and  had  no  place  of  shelter.    They  passed  the  even- 

dwof  *  ^'*""    "*?  together  at  the  theatre,  and  afterwards  went  to  JFestminster 

If  ♦«!  -«^«     bridge  to  drown  themselves  in  the  Thames  :  they  got  into  a  boat. 

If  two  encoa*  ,5  At        •  11  t  ii**!. 

rageeachother  and  from  that  mto  another  boat,  the  water  where  the  first  boat 
to  marder        was  moored  not  being  of  sufficient  depth  to  drown  them.    They 
TOtSa^sjod'one  **^^^  together  for  some  time  in  the  boat  into  which  they  had  got, 
does  so  but       the  prisoner  standing  with  his  foot  on  the  edge  of  the  boat,   and 
the  other  fails   the  Woman  leaning  upon  him.     The  prisoner  then  found  himself 
upon  himsS?,*  ^^  ^'^^  water :  but  whether  by  actual  throwing  of  himself  in,  or  by 
he  is  a  princi-  accident,  did  not  appear.     He  struggled  to  get  back  into  the 
S*^'Vth"*"'"  ^^^^^  ^^S^^y  *^^  *hen  found  that  the  woman  was  gone:  he  then 
otiier.    ^        endeavoured  to  save  her,  but  could  not  get  to  her,  and  she  was 
drowned.     In  his  statement  before  the  magistrate  he  s£ud  that  he 
intended  to  drown  himself,  but  dissuaded  the  woman  from  follow- 
ing his  example.    The  learned  Judge  told  the  jury  that  if  they 
believed  that  the  prisoner  only  intended  to  drown  himelf,  and  not 
that  the  woman  should  die  with  him,  they  should  acquit  the  pri- 
soner; but  that  if  both  went  to  the  water  for  the  purpose  of 
drowning  themselves  together,  each  encouraged  the  other  in  the 
commission  of  a  felonious  act,  and  the  survivor  was  guilty  of 
murder.     He  also  told  the  jury,  that  although  the  indictment 
charged  the  prisoner  with  throwing  the  deceased  into  the  water^ 
yet  if  he  were  present  at  the  time  she  threw  herself  in,  and  con- 
sented to  her  doing  it,  the  act  of  throwing  was  to  be  considered 

(»)  1    Hawk.    P.  C.    c.   27.  s.   6.  of  the  death  of  A.,  not  even  ie  defem" 

Keilw.  1S6.    Moor  754.  dendo,  as  he  did  not  strike,  only  held 

(0)  1  Hale  4 IS.  up  the  knife  1  and  that  A.  is  not  a/4?l» 

(p)  1  Hawk.  P.  C.  c.  27.  s.  4.  de  •«,  but  that  it  is  homicide  by  mis^ 

(q)  3  Inst.  54.    Dalt.  c.  144.  adveuture.     In  Hawk.  P.C.  c.87.  s.5. 

(r)  See  1  Hale  412,  who  considers  it  seemsto  be  considered  that  B.sKould 

that  in  this  case  B.  is  not  guilty  at  all  be  a^udged  to  kill  A.  ie  defemdeni%. 
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as  the  act  of  botb^  and  so  the  case  was  reached  by  the  indictment. 
The  jury  stated  that  they  were  of  opinion  that  both  the  prisoner 
and  the  deceased  went  to  the  water  for  the  purpose  of  drowning 
themselves;  and  the  prisoner  was  convicted.  But  the  learned 
Judge  thought  it  right  to  submit  his  direction  to  the  considera- 
tion of  the  Judges.  After  considering  the  case^  the  Judges  were 
clear  that  if  the  deceased  threw  herself  into  the  vniter  by  the  en- 
couragement of  the  prisoner,  and  because  she  thought  he  had  set 
her  the  example  in  pursuance  of  their  previous  agreement,  he  was 
a  principal  in  the  second  degree,  and  was  guilty  of  murder :  but  as 
it  was  doubtful  whether  the  deceased  did  not  fall  in  by  accident, 
it  was  not  murder  in  either  of  them,  and  the  prisoner  was  recom- 
mended for  a  pardon,  {i) 

In  order  to  make  an  abettor  to  a  murder  or  manslaughter  prin-  Of  aiden  and 
cipal  in  the  felony,  he  must  be  present  aiding  and  abetting  the  ^**^»- 
fact  committed.    The  presencCj  however,  need  not  always  be  an  al^ttormMt 
actual  standing  by  within  sight  or  hearing  of  the  fact;  for  there  heprefenttA 
may  be  a  constructive  presence,  as  when  one  commits  a  murder  *?*  ^^flkl*" 
and  another  keeps  watch  or  guard  at  some  convenient  distance,  (j)  crime. 
But  a  person  may  be  present ;  and,  if  not  aiding  and  abetting,  be 
neither  principal  nor  accessary  :  as,  if  A.  happen  to  be  present  at 
a  murder  and  take  no  part  in  it,  nor  endeavour  to  prevent  it,  or  to 
apprehend  the  murderer,   this  strange  behaviour,  though  highly 
criminal,  will  not  of  itself  render  him  either  principal  or  acces- 

80^.(^) 

If  several  persons  are  present  at  the  death  of  a  man,  they  may  Persons  pre- 
be  guilty  of  different  degrees  of  homicide,  as  one  of  murder  and  '^i^^Ydif 
another  of  manslaughter ;  for  if  there  be  no  malice  in  the  party  ^nnt  degrees 
striking,  but  malice  in  an  abettor,  it  will  be  murder  in  the  latter,  of  homidde. 
though  only  manslaughter  in  the  former,  (te)  So  if  A.  assault  B. 
of  malice  and  they  fight,  and  A.'s  servant  come  in  aid  of  his  mas- 
ter, and  B.  be  killed,  A.  is  guilty  of  murder ;  but  the  servant,  if 
he  knew  not  of  A.'s  malice,  is  guilty  of  manslaughter  only,  (a) 
Several  persons  conspired  to  kill  Dr.  Ellis,  and  they  set  upon  him 
accordingly,  when  Salisbury,  who  was  a  servant  to  one  of  them, 
seeing  the  affray  and  fighting  on  both  sides,  joined  with  his  mas- 
ter, but  knew  nothing  of  his  master's  design.  A  servant  of  Dr. 
Ellis,  who  supported  his  master,  was  killed.  The  Court  told  the 
jury  that  malice  against  Dr.  Ellis  would  make  it  murder  in  all 
those  whom  that  malice  affected,  as  the  malice  against  Dr.  Ellis 
would  imply  malice  against  all  who  opposed  the  design  against 
Dr.  Ellis :  but,  as  to  S^isbury,  if  he  had  no  malice,  but  took  part 
suddenly  with  those  who  had,  without  knowing  of  the  design 
against  Dr.  Ellis,  it  was  only  manslaughter  in  him.  The  jury 
found  Salisbury  guilty  of  manslaughter  and  three  others  of  murder, 
and  the  three  were  executed.  (6) 

It  has  been  decided  that  if  the  person  charged  as  principal  be 
acquitted,  a  conviction  of  another  charged  in  the  indictment  as 

(i)  Rex  V.  DysoD,  Mich.  T.  18«3.  («)  I  East.  P.  C.  c.5.  s.  ISl.  p.  850. 

Ross.  &  Ry.  599.  (a)  1  Hale  446.     Ante,  423. 

(«)  1  Hale  615.    Post.  350.    4  Bla.  (b)  Rex  v.  Salisbury  aad  others, 

€om.  34.    See  ante^  92.  Plowd.  97. 

(0  Post.  350.     1  Hale  439. 
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the  crime  is 
the  direct  and 
immediate  ef- 
fect of  the 
command  or 
counsel  of  the 
accessory. 


B^seuft  aiding  and  abetting  him  in  the  murder,  is  good :  for  (by 
olt,  C.  J.)  ^^  though  the  indictment  be  against  the  prisoner  for 
'^  aiding,  assisting^*  and  abetting  A.,  who  was  acquitted,  yet  the 
^^  indictment  and  trial  of  this  prisoner  is  well  enough,  for  all  are 
^  principals^  and  it  is  not  material  who  actually  did  the  mur- 
^^  der/'(tc;)  And  though  anciently  the  person  who  gave  the  fatal 
stroke  was  considered  as  the  principal,  and  those  who  were  pre- 
sent aiding  and  assisting,  only  as  accessories ;  yet  it  has  long 
been  settkd  that  all  who  are  present  aiding  and  assisting  are 
equally  principals  with  him  who  gave  the  stroke  whereof  the  party 
died,  though  they  are  called  principals  in  the  second  degree,  (x) 
So  that  if  A.  be  indicted  for  murder,  or  manslaugter,  and  C,  and 
D.  for  being  present  aiding  and  assisting  A.,  and  A.  appears  not, 
but  C.  and  D.  appear,  they  shall  be  arraigned;  and  if  convicted 
shall  receive  juagment,  though  A.  neither  appear  nor  be  out- 
lawed, {y)  And  if  A.  be  inaicted  as  having  given  the  mortal 
stroke,  and  B.  and  C.  as  present,  aiding  and  assisting,  and  upon 
the  evidence  it  appears  that  B.  gave  the  stroke,  and  A.  and  C. 
were  only  aiding  and  assisting,  it  maintains  the  indictment,  and 
judgment  shall  be  given  against  them  all ;  for  it  is  only  a  circum- 
stantial variance,  imd  in  law  it  is  the  stroke  of  all  that  were  pre- 
sent aiding  and  abetting,  {z) 

He  that  counsels,  commands,  or  directs,  the  killing  of  any  per- 
son, and  is  himself  absent  at  llie  time  of  the  fact  being  done,  is 
an  accessory  to  murder  before  the  fact,  (a)  And  though  the  crime 
be  done  by  the  intervention  of  a  third  person,  he  that  procures  it 
to  be  committed  is  an  accessory  before  the  fact :  so- that  if  A.  bid 
his  servant  hire  somebody,  no  matter  whom,  to  murder  B.,  and 
furnish  him  with  money  for  that  purpose,  and  the  servant  procure 
C,  a  person  whom  A.  never  saw  or  heard  of,  to  do  it,  A.  is  an 
accessory  before  the  fact.(£) 

If  A.  advise  B.  to  kill  another,  and  B.  does  it  in  the  absence  of 
A.,  in  such  case  B.  is  principal,  and  A.  is  accessory  in  the  mur- 
der. And  this  holds,  even  though  the  party  killed  be  not  in  renim 
naiura  at  the  time  of  the  advice  given  :  so  that  if  a  man  advise  a 
woman  to  kill  her  child  as  soon  as  it  shall  be  bom,  and  she  kills  it 
when  bom  in  pursuance  of  such  advice,  he  is  an  accessory  to  the 
murder,  (c) 

It  is  a  rule,  that  he  who  in  any  wise  commands  or  counsels 
another  to  commit  an  unlawful  act,  is  accessary  to  all  that  ensues 
upon  that  unlawful  act.  Thus,  if  A.  commands  B.  to  beat  C, 
and  B.  beat  him  so  that  he  dies,  A.  being  absent,  B.  is  guilty  of 
murder  as  principal,  and  A.  as  accessory ;  the  crime  having  been 


(«)  Rex  V.  Wallis  and  others,  Salk. 
334.  This  point  was  doubted  of  by 
some  of  the  Judges  in  Taylor  and 
Shaw's  case,  1  Leach  360.  I  East.  P.  C. 
c.  5.  8. 121.  p.  351.  t  but  a  majorily  of 
them  thought  the  conyjction  proper. 
No  express  determination,  however, 
was  made  in  the  last  case,  as  it  was 
thought  by  the  Judge  who  tried  the 
prisoner  a  proper  case  for  a  pardon  on 
the  special  circumstances. 


(x)  I  Hale  437.    Plow.  Com.  1 00  a. 

( jf)  IHale  437.  Plow.  Com.  97, 100. 
GythiD*s  case. 

(s)  1  Hale  433.  Plow.  Com.  98  a. 
9  Co.  67  b.  Rex  r,  Mackally,  1  Bast. 
P.C.  c.  6.  s.  181.  p.  350. 

(c)  I  Hale  435. 

(b)  Post.  185. 

(r)  1  Hale  617.  2  Hawk.  P.  C.  c  2& 
s.  18.    4  Bla.  Cora.  87.   Dy.  185. 
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committe4  in  the  execution  of  a  command  which  naturally  tended 
to  endanger  the  life  of  another,  (of)  And  a  fortiori,  therefore,  if 
a  man  command  another  to  rob  any  person,  and  he  in  robbing 
him  kill  him,  the  person  giving  such  command  is  as  much  an  ac- 
cessory to  the  murder,  as  to  the  robbery  which  was  directly  com- 
manded: and  it  is  also  said,  that  if  one  command  a  man  to  rob 
another,  and  he  kill  him  in  the  attempt  but  do  not  rob  him,  the 
person  giving  such  command  is  guilty  of  the  murder,  because  it 
was  the  direct  and  immediate  effect  of  an  act  done  in  execution  of 
a  command  to  commit  a  felony,  {e) 

But  if  the  crime  committed  be  not  the  direct  and  immediate  Cases  where 
effect  of  the  jsict  done  in  pursuance  of  the  command,  or  if  the  act  *^«  c"™e  is 
done  varies  in  substance  from  that  which  was  commanded,  the  SndimmtduSte 
party  giving  the  command  cannot  be  deemed  an  accessory  to  the  effect  of  the 
crime.    Thus,  if  ,A.  persuade  B.  to  poison  C,  and  B.  accordingly  commwid  or 
give  poison  to  C,  who  eats  part  of  it,  and  ^ves  the  rest  to  D.^  ^Jl^nchMged 
who  is  killed  by  it,  A.  is  guilty  of  a  great  misdemeanor  only  in  as  accessory. 
respect  of  D.,  but  is  not  an  accessory  to  his  murder ;  because  it 
was  not  the  direct  and  immediate  effect  of  the  act  done  in  pur- 
suance of  the  command.  (/)     And  if  A.  counsel  or  command  B. 
to  beat  C.  with  a  small  wand  or  rod,  which  would  not  in  all 
human  reason  cause  death,  and  B.  beat  C.  with  a  great  club,  or 
wound  him  with  a  sword,  whereof  he  dies,  it  seems  that  A  is  not 
accessory ;  because  there  was  no  command  of  death,  nor  of  any 
thing  that  could  probably  cause  death ;  and  B.  departed  from  the 
command  in  substance,  and  not  in  circumstance,  (g)     But  if  the 
crime  committed  be  tiie  same  in  substance  with  that  which  was 
commanded,  and  vary  only  in  some  circumstantial  matters;  as 
where  a  man  advises  another  to  kill  a  person  in  the  night,  and  he 
kills  him  in  the  day ;  or  to  kill  him  in  the  fields,  and  he  kills  him 
in  the  town ;  or  to  poison  him,  and  he  stabs  or  shoots  him ;  the 
person  giving  such  command  is  still  accessory  to  the  murder :  for 
the  substance  df  the  thing  commanded  was  the  death  of  the  party 
killed,  and  the  manner  of  its  execution  is  a  mere  collateral  cir- 
cumstance. (A) 

An  accessory  after  the  fact,  in  murder,  as  in  any  other  felony,  of  accessories 
may  be  where  a  person,  knowing  a  murder  to  have  been  com-  after  the  fact, 
mitted,  receives,  relieves,  comforts,  or  assists  the  offender ;  as  to 
which  kind  of  accessory  some  points  are  noticed  in  a  former  Chap- 
ter, (t)  It  may  be  here  observed, .  however,  that  if  one  wounds 
another  mortally,  and  after  the  wound  given,  but  before  death  en- 
sues, a  person  assists  or  receives  the  delinquent,  this  does  not 
make  such  person  accessory  to  the  homicide ;  for  till  death  ensues 
there  is  no  felony  committed.  (J) 

Clergy  is  taken  away  in  all  cases  of  murder  and  petit  treason  Clergy. 
from  accessories  before,  as  well  as  principals,  and  lanas  and  goods 
are  forfeited;  the  forfeiture  in  such  case  relating  back  to  the 

(rf)  1  Hale  435.    2  Hawk.  P.  C.  c.  (*)  «  Hawk.  P.  C.  c.  «9.  ».  20.    4 

29.  8.  18.    4  Blac.  Com.  37.    ,  Blac.  Cora.  37. 

(e)  2  Hawk.  P.  C.  c.  29.  8.  18.  (f)  ^nte,  36. 

(/)  Id.  iM.  il)  4  Blac.  Com,  38.    2  Hawk.  P.  C. 

ig)  1  Hale  436.  c.  29.  s.  35. 
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4H  CfMuftder.  [BooKin. 

m6kk  6r  6f^^  c5li»8J^  of  ^MAi^  (Jfc)  bat  aeeesBoricti  aftfer  liie  iKt^ 
^ithei*  in  petk  taretisoft  <s^  tnurder^  are  in  ho  insttfnoe  ounited  ctf 
clergy.  (<) 

1%  bii8  be^  belblpfe  wbftilttcd,  tiiittt  a  4Btateinei]t  of  tike  B^verd 
instances  of  gross  find  dke6t  'WMtl  txMtdet  oamot  lie  thoiiglit 
liecessaiy.  Btit  thei*e  are  it  vaHc^ty  bf  ckdes  of  a  less  decided  cha^ 
racter,  and  some  upOh  which  dotibto  liave  arisen^  which  may 
|>roperl5r  be  h^re  eoili^id^ed.  An  apt  arraagcaiient  of  them  is  a 
ihiittet  of  soiine  difficulty  ^  but  the  ibilowing  order  seeiinB  to  be 
appropriate :  I.  Cases  of  provdcatioA.  Ih  (Suses  of  tootaai  com- 
bat. III.  Gases  of  r^sistknce  to  officers  of  justice,  to  persons 
4ftctlh^  in  their  aid^  lltid  to  private  persons  latviMly  int^rfmitg  to 
'-Itpprehend  felons^  6t  to  pretent  a  breach  of  the  peace.  IV;  Cases 
%hetie  the  Mtting  tiAieb  piat^  bi  Hhe  prosecotion  of  sbnre  otiwr 
afiminal,  tlnra^ri%il,  ot  ^wntMn  act.  V.  Cases  Triiere  Ae  ktHing 
(takeii  plaoe  in  edhsieqrtidllce  oi  sdme  latefhl  act  bein^criniiMUy  or 
iinpTbpeAf  peXdhA^,  etotwme  ^ct  perfrfrmM  IdtlioU  lawfal 
kiithMity. 


m  »     iBi^-^ifc^ii  I  »i>       ill 


SECT.  1. 

Cases  of  PtovocaHoiu 

As  &e  indulgence  which  id  shewh  by  the  law  in  sOim  ciftes  tt> 
Qie  fitst  transport  of  passion  is  a  coride&fceneion  to  the  ft^ty  of 
the  hxnnan  frame^  to  the  furot  brevi^^  Which,  white  the  tfehtf 
lasts,  renders  a  man  deaf  to  the  tdice  of  rea^ft ;  so  the  provoca- 
tion which  IS  allowed  to  extentn^  iti  the  cas^e  of  homicide  mtist 
be  something  which  a  man  is  conscious  of,  Whfich  he  feela  =atid 
resents  at ^the  instant  the  feet  which  he  would  extefmifttfeis  «W&* 
mitted.  (m)  AH  the  circnmstanc^es  of  the  case  wxs^  iead  tb  the 
conclusion,  that  the  act  done,  though  Int^tional  of  death  or  great 
bodily  harm,  was  not  the  result  Of  a  cool  deliberatSfe  Jtidgmeht  tmd 
previous  mtuignity  of  lieait,  btft  solely  imputable  to  human  faifir* 
mlty.  (n)  For  there  are  many  trivial,  and  trome  tcoAaideraUe, 
tnrovocations,  which  are  hot  permitted  to  estefmate  an  act  lof 
ndmicide,  or  rebut  ithe  conclusion  df  malice,  to  which  the  other 
tircum^nces  of  the  case  may  lead. 
Worda,  get-  No  breach  of  a  man's  toord  ^r^prMw^;  tiO  trespass^  leiftier  to 
loKf,  te.        lands  or  goodsj  nb  afftont  by  bare  %ooris  dt  gi^tur^,  bdW^Ver 

{k)  t<Mt  304,  M  $etiu.    1  Attle  *i^.  both  before  anil  iH^,  ta  p^Ut  irestfoa, 

2  Hale  374.     1  East  P.  C.  915.  ,83  H.  are  debarred  of  clergy  by  4  and  S 

18.  c.  1.    85  H.  8.  c.  3.     1  Bdw.  9.  c  Phil,  and  Mary,  c.  4.     But  futfrtf, 

18.    And  as  to  acce^ries  'before,  4  whether  that  Mtate  applies  to  actts- 

&  5  Phil.  &  M.  c.  4.  sories  ^Ur  the  fhdt. 

(/)  8  Hale  348,  4.     1  Ba^   P.'C.  (m)  Post  3*1  ft. 

c.  ft.  8.  3.  p.  818.    In  1  Hawk.  P,  C.  (a)  1  Bast.  P.C.  c.5.8.^^.  p.^M8. 
c  38.  8. 11.  it  is  said,  that  atcessories. 


CHAP.  I.  §1.]  Pr-avocwtum.  tfi 

false  and  malicioiigj  and  aggravated  with  the  moat  prevokkig  div 
Gumstances,  will  free  the  party  killing  from  the  guilt  of  mui^ 
der.  (a)  And  it  is  conceived  that  this  rule  will  govern  every  case 
where  the  party  killing  upon  such  provocation  makes  use  of  a 
deadly  weapon,  or  otherwise  manifests  an  intention  to  kill,  or  to 
do  some  great  bodily  harm,  {p) 

A.  passing  by  the  shop  of  B«  distorted  his  mouth,  and  smiled  at 
him,  and  B.  kiUed  him :  this  was  held  murder;  for  it  was  no  such 
provocai^on  aa  would  abate  the  presumption  of  malice  in  the  party 
killing,  (a) 

If  A«  he  passing  along  the  street^  and  B.  meeting  him  (there 
being  a  convenient  distance  between  A.  and  the  wall)  take  the 
wall  of  him,  and  thereupon  A.  kill  B.,  this  is  murder :  but  if  B. 
had  justled  A.,  this  justling  had  been  a  provocs^on,  and  would 
have  made  it  manslaughter,  (r) 

If  there  be  a  chiding  between  husband  and  wife,  and  the  hus- 
band strike  his  wife  thereupon  with  a  pestle,  so  that  she  dies  pre^ 
sently,  it  is  murder ;  and  the  chiding  will  not  be  a  provocation  to 
extenuate  it  to  manslaughter.  («) 

A  woman  called  a  man,  who  was  sitting  drinking  in  an  ale- 
house, "  a  son  of  a  whore,*'  upon  which  the  man  took  up  a 
broomstaff,  and  at  a  distance  threw  it  at  her  and  killed  her ;  and 
it  was  propounded  to  the  Judges  whether  this  was  murder  or  man- 
slaughter. Two  questions  were  made,  L  Whether  bare  words, 
or  words  of  this  nature,  would  amount  to  such  a  provocation  as 
would  extenuate  the  fact  into  manslaughter.  2.  Admitting  that 
they  would  not,  in  case  there  had  been  a  striking  with  such  an 
instrument  as  necessarily  would  have  caused  deatibi,  as  stabbing 
with  a  sword  or  shooting  with  a  pistol ;  yet  whether  this  striking, 
so  improbable  to  cause  death,  would  not  alter  the  case.  Tbe 
Judges  were  not  mianimous  upon  this  case ;  and,  as  the  conse- 
quence of  a  resolution  on  either  side  was  great,  it  was  advised 
Uiat  the  king  should  be  moved  to  pardon  the  o£Eender ;  which  was 
accordingly  done,  (t) 

In  a  case  where  it  was  decided  that  if  A.  give  slighting  words 
to  B.,  and  B*  thereupon  immediately  kill  him,  such  killing  would 
be  murder  in  B.,  it  is  also  stated  to  have  been  holden,  that  words 
of  menace  or  bodiUf  harm  would  amount  to  such  a  provocation  as 
would  reduce  the  offence  of  killing  to  manslaughter,  (m)  But  it 
should  be  observed,  that  in  another  report  of  tne  same  case  this 
latter  position  is  not  to  be  found,  {w)  And  it  seems  that  such 
wcMrds  ought  at  least  to  be  accompanied  by  some  act,  denoting  an 
immediate  intention  of  following  them  up  by  an  actual  assault,  (jr) 

Though  an  assault  made  with  violence  or  circumstances  of  in-  AMaalt. 
dignity  upon  a  man's  person,  and  resented  immediately  by  the 
party  actmg  in  the  heat  of  ^blood  upon  that  provocation,  ana  kiH- 

(•)  Post.  990.    1  Hawk.  P.  C.  c.  31.  and  insult  in  the  jasUinf^. 
s.  39.     1  Hale  455.  («)  Cranipt  /•/.  ISO  a.      See  alio 

(y)  Post.  «90,  291.  Kel.  64.     1  Hale  456. 

(f)  Brain's  case.  Hale  455.     Cro.        (0  1  Hale  455,  456. 
Eliz.  778.    Kel.  131.  (k)  Lord  Morley's  case,  1  Hale  45fs 

Jr)  1  Hale  455.    But  this  case  pro-        (w)  Kel.  65. 
ily  supposes  considerable  violenee       («)  1  .East.  P.  C.  c.  h,  s.  80.  p.  SSS. 
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ing  the  aggressor^  will  reduce  the  crime  to  manslanghter,  yet  it 
must  by  no  means  be  understood  that  the  crime  will  be  so  ex- 
tenuated by  any  trivial  provocation  which  in  point  of  law  may 
amount  to  an  assault;  nor  in  all  cases  even  by  a  blow.  Violent 
acts  of  resentment)  bearing  no  proportion  to  the  provocation  or 
insult,  are  barbarous^  proceeding  rather  from  brutal  malignity 
than  human  frailty :  and  barbarity  will  often  make  malice,  {y) 

There  being  an  affray  in  the  street,  one  Stedman,  a  foot  soldier, 
ran  hastily  towards  the  combatants.  A  woman,  seeing  him  run 
in  that  manner,  cried  out,  ^'  You  will  not  .murder  the  man,  will 

?ou?"  Stedman  replied,  "What  is  that  to  you,  you  bitch?'* 
lie  woman  thereupon  gave  him  a  box  on  the  ear,  and  Stedman 
struck  her  on  the  breast  with  the  pommel  of  his  sword.  The 
woman  then  fled ;  and  Stedman,  pursuing  her,  stabbed  her  in  the 
back.  It  seemed  to  Holt,  C.  J.  that  this  was  murder,  a  single  box 
on  the  ear  from  a  woman  not  being  (t<  sufficient  provocation  to  kUl 
in  such  a  manner,  after  Stedman  had  given  her  a  blow  in  return 
for  the  box  on  the  ear ;  and  it  was  proposed  to  have  the  matter 
found  specially :  but  it  afterwards  appearing,  in  the  progress  of 
the  trial,  that  the  woman  struck  the  soldier  in  the  face  with  an 
iron  patten,  and  drew  a  great  deal  of  blood,  it  was  holden  clearly 
to  be  no  more  than  manslaughter.  {%)  The  smart  of  the  man's 
wound,  and  the  effusion  of  blood,  might  possibly  have  kept  his 
indignation  boiling  to  the  moment  of  the  fact,  (a) 

The  following  case  is  reported.  Mr.  Lutterel,  being  arrested 
for  a  small  debt,  prevailed  on  one  of  the  officers  to  go  with  him 
to  his  lodgings,  while  the  other  was  sent  to  fetch  the  attorney's 
bill,  in  order,  as  Luttere\  pretended,  to  have  the  debt  and  costs 
paid.  Words  arose  at  the  lodgings  about  civility  money,  which 
Lutterel  refused  to  give;  and  he  went  up  stairs,  pretending  to 
fetch  money  for  the  payment  of  the  debt  and  costs,  leaving  the 
officer  below.  He  soon  returned  with  a  brace  of  loaded  pistols  in 
his  bosom;  which,  at  the  importunity  of. his  servant,  he  laid  down 
upon  the  table,  saying,  "  He  did  not  intend  to  hurt  the  officers : 
but  he  would  not  be  ill  used."  The  officer,  who  had  been  sent 
for  the  attorney's  bill,  soon  returned  to  his  companion  at  the 
.  lodgings ;  and  words  of  anger  arising,  Lutterel  struck  one  of  the 
officers  on  the  face  with  a  walking  cane,  and  drew  a  little  blood. 
Whereupon  both  of  them  fell  upon  him :  one  stabbed  him  in  nine 
places,  he  all  the  while  on  the  ground,  begging  for  mercy,  and 
unable  to  resbt  them ;  and  one  of  them  fired  one  of  the  pistols 
at  him  while  on  the  ground,  and  gave  him  his  death  wound.  And 
this  is  reported  to  have  been  holden  manslaughter  by  reason  of 
the  first  assault  with  the  cane,  (ft)  "  TTiis  (says  Mr.  Justice  Fos- 
**  ter)  is  the  case  as  reported  by  Sir  John  Strange  ;  and  an  ex- 
•^^  traordinary  case  it  is ;  that  all  these  circumstances  of  aggrava- 
*^  tion,  two  to  one,  he  helpless  and  on  the  ground,  begging  for 
^^  mercV)  stabbed  in  nine  places,  and  then  dispatched  with  a 
'^  pistol ;  that  all  these  circumstances,  plain  indications  of  a  deadly 

(^)  Per  Lord  Holt  in  Keate*8  case,  c.  5.  s.  21.  p.  234. 

Comb.  408.  (a)Fo&t.  292. 

(s)  Stedroan's  case.  Post.  292.  MSS.  {b)  Rex  o.  Trantet  and  Reason*  1 

Trac^  and  Denton  57.    1  East.  P.  C.  Stra.  499. 


CHAP.  I.  VI.]  Provocation.  437 

^'  revenge  or  diabolical  fiiry^  should  not  outweigh  a  slight  stroke 
"  with  a  cane."  (c) 

As  an  assault,  though  illegal,  will  not  reduce  the  crime  of  the  P«™onal  re- 
party  killing  the  person  assaulting  him  to  manslaughter,  where  the  ^^^on? 
revenge  is  disproportionate  and  barbarous,  much  less  will  such 
personal  restraint  and  coercion  as  one  man  may  lawfully  use  to- 
wards another  form  any  ground  of  extenuation.  Two  soldiers  came 
at  eleven  o'clock  at  night  to  a  publican's,  and  demanded  beer, 
which  he  refused,  alleging  the  unseasonableness  of  the  hour,  and 
advised  them  to  go  to  their  quarters ;  whereupon  they  went  away, 
uttering  imprecations.  In  an  hour  and  a  half  afterwards,  when 
the  door  .was  opened  to  let  out  some  company,  who  had  been  de- 
tained there  on  business,  one  of  them  rushed  in,  the  other  remain- 
ing without,  and  renewed  his  demand  for  beer ;  to  which  the  Iand-« 
lord  returned  the  same  answer :  and  on  his  refiising  to  depart,  and 
persisting  to  have  some  beer,  and  offering  to  lay  hold  of  the  knd- 
lord,  the  latter  at  the  same  instant  collared  him ;  the  one  pushing 
and  the  other  pulling  each  other  towards  the  outer  door ;  where 
when  the  landlord  came  he  received  a  violent  blow  on  the  head 
with  some  sharp  instrument  from  the  other  soldier,  who  had  re- 
mained without,  which  occasioned  his  death  a  few  days  afterwards. 
Buller,  J.  held  this  to  be  murder  in  both,  notwithstanding  the 
previous  struggle  between  the  landlord  and  one  of  them.  For  the 
landlord  did  no  more  in  attempting  to  put  the  soldier  out  of  his 
house  at  that  time  of  the  nignt,  and  sdfter  the  warning  he  had 
given  him,  than  he  lawfully  might ;  which  was  no  provocation  for 
the  cruel  revenge  taken  :  more  especially  as  there  was  reasonable 
evidence  of  the  prisoners  having  come  the  second  time  with  a  de-: 
liberate  intention  to  use  personal  violence,  in  case  their  demand 
for  beer  was  not  complied  with,  (d) 

If  A.  stands  with  an  offensive  weapon  in  the  doorway  of  a  room 
wrongfully  to  prevent  J.  S.  from  leaving  it,  and  others  from  en- 
tering, and  C.  who  has  right  in  the  room  struggles  with  him  to 
get  his  weapon  from  him ;  upon  which  D.,  a  comrade  of  A.'s, 
stabs  C,  it  will  be  murder  in  B.  if  C.  dies.  A  drummer  and  a 
private  soldier  stopped  at  an  inn  with  a  deserter,  and  wer^  pressed 
by  one  Martin  to  enlist  him ;  and  they  gave  him  a  shilling  for  that 
purpose,  but  they  had  no  authority  to  enlist  any  body.  Martin 
wanted  afterwards  to  go  away :  but  they  would  not  let  him,  and  a 
crowd  collected.  The  drummer  drew  his  sword,  stood  in  the 
doorway  of  the  room  where  they  were,  and  swore  he  would  stab 
any  one  who  offered  to  go  away.  The  landlord  however  got  by 
him ;  and  the  landlord's  son  seized  his  arm  in  which  the  sword 
was,  and  was  wresting  the  sword  from  him,  when  the  private,  who 
had  been  struggling  with  Martin,  came  behind  the  son,  and 
stabbed  him  in  the  back.    He  was  indicted  upon  the  statute  43  G. 

(e)  Post  293.  where  Mr.  J.  Foster  told  them  it  could  be  no  more  than 

states  maoy  circumstances  of  the  case  manslaughter.  See  this  case  more  fully 

which  the  reporter  had  omitted ;  and  stated  poit^  Chap.  On  Mamlaughler. 
also  the  direction  to  the  jury,  in  which        {d)  Rex  v.  Willougbby  and  another, 

the  Chief  Justice,  upon  other  grounds  Bodmin  Sum.  Ass.  1791.  MS.  1  £ast. 

than  the  first  assault  with  the  cane,  P.  C.  c.  5.  s.  56.  p.  f  88. 
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3. ;  and  itirafl  urged  for  the  prisoner,  that  the  soldiers  had  a  tight 

to  enlist  Martin,  and  to  detain  him ;  and  that  if  deatii  had  ensued, 

the  offence  would  not  have  been  murder ;  but,  upon  the  point  being 

saved,  the  Judges  were  all  of  a  contrary  opinion  3  and  the  convic^ 

tion  was  held  right,  (y) 

ProTocationof      In  cases  of  provocation  of  a  slighter  kind,  not  amounting  to  an 

a  Blighter  kind  assault,  as  the  gToimd  of  extenuation  would  be  that  the  act  of  re- 

liei^men^'^  sentmcrit,  which  has  unhappily  proved  fatal,  did  not  proceed  ficom 

and  nature  of   malice.  Or  a  spirit  of  Tcvenge,  but  was  intended  merely  for  correc- 

thc  instru-       tion  J  Boiihe  material  inqmry  will  be,  whether  malice  must  be  in- 

mentonied.      ferred  from  the  sort  of  punishment  inflicted,  firom  the  nature  of 

the  instrument  used^  ana -firom  the  manner  of  the  chastisement,  (e) 

For  if  on  any  sudden  provocation  of  a  slight  nature  one  person 

beat  another  in  a  cruel  and  unusual  manner,  so  that  he  dies,  it  is 

murder  by  express  malice;  tiiough  the  person  so  beating  the  other 

did*  not  intend  to  kill  him.  (/) 

Thus  tiie  case  which  has  been  before  mentioned  where,  upon  a 
chiding  between  husband  and  wife,  the  husband  struck  his  wife 
with  a  pestie,  (j^)  proceeded  upon  the  eround  of  the  pestie  being 
an  instrument  Ukely  to  endanger  life,  {h)  And  it  is  probable  that 
the  doubt  which  was  felt  by  some  of  the  Judees  in  a  case  where  a 
man,  upon  being  called  by  a  woman  a  son  01  a  whore,  took  up  a 
broom  staff  and  threw  it  at  her,  and  killed  her,  (i)  arose  firom  the 
consideration  that  tiie  instrument  was  not  such  as  was  likely,  when 
thrown  from  tiie  given  distance,' to  have  occasioned  death,  or  great 
bodily  harm,  (k) 

And  in  order  to  negative  malice,  in  a  case  where  death  has 
ensued  from  a  blow  not  likely  to  have  produced  death,  or  mortal 
disease,  all  circumstances  of  aggravation,  (though  not  sufficient  to 
warrant  .giving  a  deadly  blow)  will  be  material.  One  Freeman,  a 
soldier,  was  in  a  public-house  drinking,  and  asked  a  girl  who  was 
sitting  there  to  curink  with  him :  upon  which  one  Ann  Simpson^ 
with  whom  he  had  cohabited,  seized  his  pot,  abused  him  very 
much,  and  threw  down  hk  beer*  Freeman  then  caught  the  pot 
from  her,  and  struck  her"  twice  on  the  head  with  it :  the  blood 
gushed  out,  and  'she  was  taken  to  an  hospital,  where  the  wound 
was  examined,  and  did  not  appear  dangerous,  being  abont  a 
quarter  of  an  inch  deep ;  but  it  produced  an  erisypelas,  which 
caused  an  inflammation  of  the  brain,  and  the  woman  died.  The 
witness,  who  saw  the  blows,  did  not  think  tiie  prisoner  intended  to 
do  the  woman  any  grievous  bodily  harm.  Gibbs,  C.  B.  told  the 
jury,  that  if  the  disease  which  caused  the  death  originated  from 
the  wound,' it  was  the  same  as  if  the  wound  had  caused  the  death; 
that  the  primary  cause  was  to  be  considered;  that  the  aggmva- 
tion,  though  not  constituting  a  provocation  which  would  extenuate 
the  ^ving  a  deadly  blow,  would  palliate  the  giving  a  moderate 
blow ;  and  he  left  it  to  the  jury  whether  those  blows  were  such  as 

(jr)  lUz  0.  Loiigdeo«  East  T.  18lt.  (/)  4  Blac  Com.  199. 

MS.  Baylej,  X»  and.  Ross,  snd  Ej.  (g)  ^fite,435. 

9^8.  (k)  1  Bast.  P.  C.  c.  5,  S«  99.  p.  959. 

(e)  1  East  P.  C.  c  6.  s..  99.  p.  935.  (t)  J$Ue,  4^5. 

tod  s.  93.  p.  938,  0.  {k)  1  Basl.  P.  C.  c.  5.  s.  99.  p.  996. 
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wf^  Ukely  tQ  l^  fpUowed  by  de^ t)i^  9^  by  %  4ji9e9^f  IJjk^ly  to  tj^^ 
minate  in  death.  The  jury  tlb^ugbt  Uuit  the  blo^^  ^eie  not  of^ 
tbi^  Idiid,  w4^  the  jfAnqnex  waa  foiwd  fuiU^  of  mioi^iig^ter 
cwpl|y,  C») 

TJbe  natiure  of  the  i»sirument  wed  h^  b^cp  niuch  cotpaidered  W  Rowley^  eaae* 
the  fpUoivi^g  cajie.  The  prisoner'9  spn  lought  with  another  boy^ 
iiQd  wiu»  b€al;€ai|  be  ran  hpi^e  tp  his  C&tW  9tt  bloody>  ^ho  pi^*- 
isently  took  a  cudge}^  raa  tbree  qu^^l^tB  of  «k  D^e>  and  fsXxj^(^  the 
otbeir  boy  upop  the  head,  ^pon  which  he  died«  (/)  Th)a  waa  njtje^ 
mWBb^hter^  b^^W^i^  done  in  iH>ddf^  h^eiit  and  pa3sLi^n  2  but  upcj^ji^ 
thi^  case  Mr.  Justice  Foster  poakea  ^b^  following  remarki^  (m)< 
^'  Surely  the  provocation  W£^  not  yery  grievpop^  Hie  boy  ba^ 
'^  loqght  with  one  who  b^ppev^d.to  be  aa  oyer^matcb  for  him^  a^d 
'^  waa  worsted  3  a  disaster  slight  enough,  and  very  frequent  among. 
*^  boys..  If  npqn  this  provocatiofi  the  father,,  lifter  run^g  li^ree 
^  quATters  of  a  mil^,  had  set  bis  stiFe^^^  ag<mrt  the  chjld^  hs^ 
^^  dispatched  him  with  a  hedge  stajise,  or  any  other  deadly  ^eapon^ 
^^  Qr  ny  reputed  blows  with  his  cijdgel,  it  must,,  in  my  <^inipn» 
'^.bsvve  been  pmrder;  siqc^  ^y  of  these  circumstwcea  wo\4ct 
^^  have  been  a  plain  indication  of  malice .:  but  with  regard  to  these 
'^  circumstances,  with  what  weapon,  or  to  virhat  degree,,  the  child 
'^  was  beaten,  Cpke  is  totally  sUent.  JBut  Croke  (n)  setteth  ijc^ 
'^  case  in  a  much  clearer  light,  ^nd  at  tbe  ^ame  time  leadeth  hifh 
'^  readers  into  the  true  grounds  of  the  judgoient.  His  words  are, 
^^  ^  Rowley  stnick  the  child  with  a  9rHfdtl  cudgel,  of  which  strokj^ 
''  he  aftemoards  died.'  I  think  it  may  be  mirly  collected  fron^ 
*^  Croke* 8  manner  of  speaking,  and  GodboWe  report,  (ft)  t^at  ihg^ 
**  accident  happened  by  a  single  stroke  with  ^  cudgel  not  likely  i^" 
^'  d^rqgfy  and  that  death  did  not  immediately  eoBue.  The  stfolf;f^ 
^^  was  given  in  heat  of  blood,  and  not  with  any  of  the  ciicc^U9^ 
*'  staiices  which  import  malice,  and  therefore  manalangbter.  t 
^*  observe,  that  Lora  Raymond  layeth  great  strese  on  this  <^ 
^*  cumstance :  thoit  th^  stroke  uhu  vnth  a  eutfgel,  not  Uhehf  to- 
«  kiiir  (p) 

In  a  case  where  upon  a  special  v^ict  it  was  found  that  t^  Haiti's « 
prisoner,  having  ^mploy^  her  da]^hter-in-law,  a  ebild  of,  U^ 
vears  old,  to  reel  some  varn,  and  finding  some  g^  the  skaia^ 
knotted,  ^br^w  at  the  child  o  fcur-legged  stool,  which  skiick  h^i^ 
on  tbe  right  side  of  tbe  head  on  the  temple,  and  caused  b^i;  d^i^ 
soon  after  the  blow  so  given ;  and  it  was  also  found  that  the  i!(oq( 
was  of  sufficieut  sui^  and  weight  to  give  a  uKMCtal  blow,  bujt  l^i 
the  prisoner  did  not  intend,  at  the  time  she  threw  the  stool,  to  kijl 
the  child ;  tl^  ipatter  was  comndered  as  of  great  difficulty,  and  to 
opinion  was  ev^r  delivered  by  the  Judges,  (q)  The  dovbt  at^ffieara 
to  have  be^n  principally  upon  th^  question,  whether  tbe  instru* 

(a)  Rex  V.  Freeman,  0.  B.  Jan.  1814,  **  beatio|:.'*    Fost^  1^94, 
M S.  Bayley,  J.  (m)  Fost  894. 

(f)  lloWlej*^  case,  18  Rep.  87.  S.  C.        («)  Cro.  Jac  896. 
1   Hale  4^aA»  in  which  rsport   tha       \o)  QoiXJ^  188.    it  is  lbei;a  asi^  to 

words  are,   '*  and  strikes  C.  that  he  have  l>een  **  arod, *  mssaing  probably 

dies."    Mr.  Justice  Foster,  in  citing  a  small  wand, 
die  case,  says,  that  tbe  ^ther,  i^r       (ir)  8  Lord  Raymond,  1490..    Amte^ 

ranningtbree<luarterBof  a  mile,  beats  note  (/). 
tbe  other  boy,  •*  who  diath  of  Ibis       (f)  Haiel'scase,  1  leadi  S«8* 
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tnent  was  euch  as  would  probably,  at  the  given  distance,  have  oc- 
casioned death  or  great  bodily  barm,  (r) 

Where  A.  Ending  a  trespasser  upon  his  land,  in  the  first  trans- 
port of  his  passion,  beat  him  and  killed  him,  and  it  was  holden  to 
be  manslaughter,  {$)  it  must  be  understood  that  he  beat  the  tres- 

Easser,  not  with  a  mischievous  intention,  but  merefy  to  chastise 
im,  and  to  deter  him  from  a  future  commission  of  such  a  trespass. 
For  if  A.  had  knocked  his  brains  out  with  a  bill  or  hedge  stake,  or 
had  killed  him  by  an  outrageous  beating  with  an  ordinary  cudgel^ 
beyond  the  bounds  of  a  sudden  resentment,  it  would  have  been 
murder ;    these  circumstances  being  some  of  the  genuine  symp- 
toms of  the  nuUa  mens,  the  heart  bent  upon  mischief,  which 
enter  into  the  true  notion  of  malice  in  the  legal  sense  of  the 
word.  (/) 
Resnlt  of  tbc        It  seems,  therefore,  that  it  may  be  laid  down,  that,  in  all  cases 
CAMS  upon  this  ^  sUgfit  provocation,  if  it  may  be  reasonably  collected  from  the 
weapon  made  tLse  of,  or  from  any  other  circumstance,  that  the 
party  intended  to  kill,  or  to  do  some  great  bodily  harm,  stick  homi'- 
cide  will  be  murder.    Accordingly,  where  a  parker,  finding  a  boy 
stealing  wood  in  his  master's  ground,  bound  him  to  his  horse's  tail 
and  beat  him,  and  the  horse  taking  fright,  and  running  away,  the 
boy  was  dragged  on  the  ground  till  his  shoulder  was  broken, 
whereof  he  died ;   it  was  ruled  murder :   for  it  was  not  only  an 
illegal,  but  a  deliberate  and  dangerous  act;  the  Correction  was  ex- 
cessive, and  savoured  of  cruelty,  (u) 
ProTocation         It  should  be  further  remembered,   upon  the  grounds  which 
whenfexmss  ^*^®  ^^®"  before  mentioned,  (tr)  that  the  plea  of  provocation 
maUce.  will  not  avail  where  there  is   evidence  of  express  mcUice.    In 

such  case  not  even  previous  blows  or  stru^ling  will  extenuate 
homicide. 
Maaon's  case.  Richard  Mason  was  indicted  for  the  wilful  murder  of  William 
wrwmLicc  ^^^^  ^^  brother,  and  convicted :  but  execution  was  respited,  to 
'  take  the  opinion  of  the  Judges  upon  a  doubt,  whether,  upon  the 
circumstances  given  in  evidence,  the  crime  amounted  to  murder  or 
manslaughter.  The  prisoner,  with  the  deceased  and  another 
brother,  and  some  neighbours,  was  drinking  in  a  friendly  manner 
at  a  public  house ;  till  growing  warm  in  liquor,  but  not  intoxicated, 
the  prisoner  and  the  deceased  began  in  idle  sport  to  pull  and  push 
each  other  about  the  room.  They  then  wrestled ;  one  fell,  and 
soon  afterwards  they  played  at  cudgels  by  agreement.  All  this 
time  no  token  of  anger  appeared  on  either  side,  till  the  prisoner  in 
the  cudgel-play  gave  the  deceased  a  smart  blow  on  the  temple. 
The  deceased  thereupon  grew  angry;  and  throwing  away  hia 
cudgel,  closed  in  with  the  prisoner,  and  they  fought  a  short  space 
in  good  earnest :  but  the  qompany  interposing,  they  were  soon 
parted.  The  prisoner  then  quitted  the  room  in  anger ;  and  when 
he  got  into  the  street,  was  heard  to  say,  '^  Damnation  seize  me  if 
I  do  not  fetch  something  and  stick,  him./'  And  being  reproved 
for  using  such  expressions,  he  answered,  '^  I'll  be  damned  to  all 

(r)  1  East.  p.  C.  c.  5.  s.  S2.  p.  836.  Palm.  545.  1  Hawk.  P.  C.  c.  39.  s.  42. 

(«)  1  Hale  473.  W.  Jooes  198.    1  Hale  453.   Kd.  1«7. 

(f)  Post  991.  1  Bast  P.  C.  c.  5.  s.  98.  p.  937. 

(u)  Hallowaj's  case,  Cro.  Car.  131.  («)  Ante^  493. 
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eternity  if  I  do  not  fetch  somethiiig,  and  run  him  through  the 
body/'  The  deceased  and  the  rest  of  the  company  continued  in 
the  room  where  the  afiEray  happened ;  and  in  about  half  an  hour  the 
prisoner  returned^  haying  put  off  a  thin  slight  coat  he  had  on  when 
ne  quitted  the  room,  and  put  on  one  of  a  coarse  thick  cloth.  The 
door  of  the  room  being  open  into  the  street,  the  prisoner  stood 
leaning  against  the  door-post,  his  left  hand  in  his  bosom,  and  a 
cudgel  in  his  right,  looking  in  upon  the  company,  but  not  speak- 
ing a  word.  The  deceased  seeing  him  in  that  posture,  invited  him 
into  the  company :  but  the  prisoner  answered,  ^^  I  will  not  come 
in."  "  Why  will  you  not  ?'*  said  the  djsceased.  The  prisoner  re- 
plied, *^  Perhaps  you  will  fedl  on  me  and  beat  me/'  The  deceased 
assured  him  he  would  not;  and  added,  '^  besides,  you  think  your- 
iself  as  good  a  man  as  me  at  cudgels,  perhaps  you  will  play  at  cudgels 
with  me/'  The  prisoner  answered,  ^'  I  am  not  afraid  to  do  so  if  yDU 
will  keep  off  your  fists/'  Upon  these  words  the  deceased  got  up  and 
went  towards  the  prisoner,  who  dropped  the  cudgel  as 'the  de- 
ceased was  coming  up  to  him.  The  deceased  took  up  the  cudgel, 
and  with  it  gave  the  prisoner  two  blows  on  the  shoulder.  The 
prisoner  immediately  put  his  right  hand  into  his  bosom,  and  drew 
out  the  blade  of  a  tuck  sword,  crying,  **  Damn  you  stand  off,  or 
I'll  stab  you}"  and  immediately,  without  giving  the  deceased 
time  to  step  back,  made  a  pass  at  him  with  the  sword,  but 
missed  him.  The  deceased  thereupon  gave  back  a  little;  and 
the  prisoner  shortening  the  sword  in  his  hand,  leaped  forward 
toward  the  deceased  and  stabbed  him  to  the  heart,  and  he  instantly 
died. 

The  Judges  met  in  Michaelmas  vacation  at  Lord  MansfielcTs 
chambers,  in  conference  upon  this  case  ;  and  unanimously  agreed, 
that  there  were  in  this  case  so  many  circumstances  of  deUberate 
malice  and  deep  revenge  on  the  defendant's  part,  that  his  offence 
x!ould  not  be  less  than  wilful  murder.  He  vowed  he  would  fetch 
something  to  stick  Atm,  to  run  him  through  the  body.  Whom  did 
he  mean  by  him  f  Every  circumstance  in  the  case  shewed  that  he 
meant  his  brother.  He  returned  to  the  company,  provided,  to 
appearance,  with  an  ordinary  cudgel,  as  if  he  intended  to  try  skill 
and  manhood  a  second  time  with  that  weapon:  but  the  deadly 
weapon  was  all  the  while  carefully  concealed  under  his  coat; 
which  most.probably  he  had  changed  for  the  purpose  of  conceal- 
ing the  weapon.  He  stood  at  the  door,  refusing  to  come  nearer, 
but  artfiiUy  drew  on  the  discourse  of  Uie  past  quarrel;  and  as 
soon  as  he  saw  his  brother  disposed  to  engage  a  second  time  at 
cudgels,  he  dropped  his  cudgel  and  betook  him  to  the  deadly 
weapon,  which  till  that  moment  he  had  concealed.  He  did  indeed 
bid  his  brother  stand  off :  but  he  gave  him  no  opportunity  of  doing 
so  before  the  firat  pass  was  made.  His  brother  retreated  before 
the  second :  but  he  advanced  as  fast,  and  took  the  revenge  he  had 
vowed..  The  circumstance  of  the  blows  before  the  sword  was  pro- 
duced, Which  probably  occasioned  the  doubt,  did  not  alter  the 
case,  ner  did  the  precedent  quarrel;  because,  all  circumstances 
considered,  he  appeared  to  have  returned  with  a  deliberate  resolu- 
tion to  take  a  deadly  revenge  for  what  had  passed ;  and  the  blows 
w^re  plainly  a  provodition  sought  on  his  part,  that  he  might  exe- 
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sought  by  the 
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Provocatiom 
will  not  availy 
if  there  is 
cooling  time. 


cute  the  wicked  purpose  of  his  beavt  villi  gome  jceloor  of  .ei^ 
cuge.  {x) 

In  the  foregoing  case  it  was  considered  that  Ae  htaws  mth  the 
cudgel  were  a  provocaHim  atmgkt  by  the  prisoner^  :lo  give  occasion 
and  pretence  for  the  dreadful  vengeance  which  he  meditated :  and 
it  should  be  observed,  that  where  the  pi:o¥bGatioo  is  sought  hy 
the  party  Jiilling,  and  induced  by  his  Qwnact,  in  order 'to  aflEacd 
him  a  pretence  for  wreaking  hi^  malice,  it  wUl  in  no  case  l^  of 
any  avail.  (jr>  Th^s  where  A.  axkd  B.  having  fallen  o^i,  A«  said 
he  would  not  strike,  but  would  give  B.  a  pot  of  ale  to  slarike  hztaa; 
upon  whidi  B.  did  strike,  and  A.  killed  him,  it  was  heM  to  be 
marder.(2!)  So  where  A,  and  B.  were  at  some  Affe^renoe;  A«  hade 
B.  take  a  pin  out  of  his  (A.'s)  sleeve,  intending  to  take  the  occa* 
sfon  to  strike  or  wound  B.:  B.  accordingly  took  out  the  pin,  and 
A.  struck  him  and  killed  him ;,  and  this  was  ruJied  murder;  first, 
bec^se  it  was  no  provocation  when  B.  did  it  by  the  consent  of  A^; 
and,.seeondly,  because  it  appeared  to  be  a  raalicioas  and  deliberate 
artifice,  by  which  to  take  occasion  to  kill  B.(a) 

It  must  be  further  observed  also,  that  m  eveiy  case  of  homicide 
upon  provocation,  how  great  soever  that  provocation  may  have 
been,  if  there  be  sufi&cient  time  for  passion  to  subside  and  reasoof 
to  interpose,  such  homicide  wiU  be  murder.  (&)  Therefore,  la  the 
case  of  the  most  grievous  provocation  to  which  a  nuin.can  be  ex-p 
posed,  that  of  finding  another  in  the  act  of  aduhery  with  his  wBe^ 
though  it  would  be  but  manslaughter  if  he  should  kill  the  adul- 
terer in  the  fiist  transport  of  passion,  yet  if  he  kill  him  delibe- 
rately, and  upon  revenge  after  the  fact  and  sufficient  cooling  time^ 
it  would  undoubtedly  be  murder. (c)  ^^  For  let  it  he  observed^ 
^^  that  in.  all  possible  cases,  deliberate  homicide  upon  a  principle  of 
'^  revenge  is  murder.  No  man  under  the  protection. of  the  biw  is 
'^  to  be  the  avenger  of  his  own  wrongs,  fi  they  are  of  a  nature 
^^  for  which  the  laws  of  society  will  give  him  an  adequate  leinedy, 
'^  thither  he  ought  to  re;80rtt  but  be  they  of  what  nature  soever^ 
^^  he  ought  to  bear  his  lot  with  patience,  and  remember  that  ven- 
^^  geance  belongeth  only  to  the  Most  High."  (d)  With  respect  te 
the  interval  of  time  which  shall  be  allowed  for. passion  to  tnihside^ 
it  has  been  observed  that  it  is  much  more  easy  to  lay  domi  rules 
for  determining  what  cases  are  wiUiout  the  limits,  than  haw  £sr 
exactly  those  Umits  extend.  («)  In  cases  of  this  kind  the  imme- 
diate object  jof  inquiry  is,,  whether  the  suspension  (tf  i^Mon  arising 
from  sudden  passion  continued  from  the  time  of  the  provocatioa 
received  to  the  very  instant  of  the  mortal  stroke  given;  for  if  finom 
any  circumstances  whatever  it  appear  that  the  paity  reflected,  de- 
liberated, or  cooled  any. time  before  the  fatal  stroke  given;  or 
if  in  leffal  presumption  Uiere  was  time  or  ofq>ortunity  for  cooling ; 
the  killing  will  amount  to  murder ;  as  bdng  attributable  to  malice 
and  revenge,  rather  than. to  human  frailty, (/)    And,  fieom  the 


{x)  Mason's  case,  Fost  ISS.  1  East 
F,  C.  c,  6*  a«  83.  p.  839. 
(y)  1  East  F,  C. «.  5.  %  SS.  p.  !;99. 
(z)  1  Hawk.  F.  C.  c.  31.  s.  84, 
(a)  1  Hale  456. 
(h)  Fost  886. 

1 


(0)  Fost  896.  1  Bast  P.  a.e..& 
s.  80^  p^  834.  ao4  8.  80,  p.  Sfiil. 

(d)  Fpst  896.  Roni.fhap,xii.  v.  19. 

{e)  1  'East  F.  0.  c.  6,  s.  io.  p.  851. 

(/>0Qeby*s'ca9e,  8  Lord  Bajm. 
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cases  which  have  been  stated  in  the  fomier  part  of  this  section^  tt 
appears  that  malice  will  be  presumed,  eren  though  tiie  act  be  per^ 
petrated  recently  after  the  proyocation  recerred,  if  the  instmrnent 
or  manner  of  retaliation  be  greatly  inadequate  to  the  offence  given^ 
and  cruel  and  dangerous  in  its  nature  i  for  the  law  supposes  that  a 
party  capable  of  acting  in  so  outrageous  a  manner  upon  a  slight 
provocation  must  have  entertained  a  general,  if  not  a  particidar 
malice,  and  have  previously  determined  to  hiflict  such  vengeance 
upon  any  pi'etence  that  offered,  (g) 
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SECT.  U. 

Cases  of  Mutual  Combat  * 

Whbrs  words  of  rejHroach  or  other  sudden  provocations  havejed 
to  blows  and  mutual  combat^  and  death  has  ensued,,  the  important 
enquiry  will  be,  whether  the  occasion  was  altogether  sudd^n^  and 
not  the  result  of  pre<*conceived  anger.or  malice :  for  in  no  case  wiU 
the  killing,  though  in  mutual  combatg^  admit  of  aUeviation,  if  th^ 
fighting  were  upon  malice,  {h) 

Thus  a  party  killing  another  in  a  deliberate  duel  is  guilty  of 
nmrder:  for  wherever  two  persons  in  cold  blood  meet  and  fight  on  d«el. 
a  precedent  quarrel^  and  one  of  them  is  killed,  the  other  is  guilty 
of  murder,  and  cannot  help  himself  by  alleging  that  he  was  first 
struck  by  the  deceased;  or  that  he  had  often  declined  to  meet  lumj» 
and  was  prevailed  upon  to  do  it  by  his  importunity ;  or  that  it 
was  his  intent  only  to  vindicate  his  reputation  ;(t)  or  that  he 
meant  not  to  kill,  but  only  to  disarm  his  adyers£U7»(A)  lAjt  ba» 
deliberately  engaged  inan  act,  highly  unlawful,  in  defiance  of  the 
laws,  and  he  must  at  Us  peril  abide  the  consequences :  and  upoii 
this  principle,  wherever  two  persons  quarrel  over  night  and  ap-  • 
point  to  f^ht  the  next  day,  or  quarrel  in  the  piorning  and  agree 
to  fight  in  the  afternoon,  or  at  any  time  afterwards  so  consider^, 
able  that  in  common  intendment  it  must  be  peesumed  that  the 
blood  was  cooled,  the  person  killing  will  be  guilty  of  murder.  (/) 
And  in  a  case  where,  upon  a  quarrel  happening  at  a  tavern,  Lora 
Morley  objected  to  fighting  at  that  time,  on  account  of  the  di^ 
advantage  he  should  have  by  reason  of  the  height  of  his  shoes, 
and  presently  afterwards  went  into  a  field  and  fought;  the  cir« 
cnimstance  was  relied  on  as  shewing  that  he  did  not  fight  in  the 
first  passion,  (m)  So  wherever  there  is  an  act  of  deliberation,  and 
a  meeting  by  compact,  such  mutual  combat  will  not  excuse  the 

( jr)  I  East  P.  C.  c.  6.  8.  80.  p.  %h%.  (Q  I  Hawk.  F.  C.  c  31.  s.  89.  1  Hale 

(A)  1  East.  P.  C.  c.  5.  8.  24.  p.  S41.  453. 

(i)  As  where  be  had  been  threat-  (m)  Broinwick*s  case,   1  Lev.  180, 

eaed  that  he  should  be  posted  for  a  1  Sid.  877.   7  St  Tr.  48.    Bromwiek 

coward.  1  Hale  4&8«  and  see  Bex  v.  was  indicted  for  aiding  and  abetting 

Rice«  3  Bast  R.  581.  Lord  Morley  in  the  murder  of  HasW 

(k)  1  Hawk.  P.  C.  c.  31.  s.81.  ings. 
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party  killing  froxja  the  guilt  of  murder ;  as  where  B.  challenged  A., 
and  A.  refused  to  meet  him^  but  in  order  to  evade  the  law^  told  B. 
that  he  should  go  the  next  day  to  a  certain  town  about  his  business, 
and  accordingly  B.  met  him  the  next  day  in  the  road  to  the  same 
town  and  assaulted.him,  whereupon  they  fought,  and  A.  killed  B., 
it  is  said  that  A.  seems  guilty  of  murder:  but  the  same  conclusion 
would  not  folloWj  if  it  should  appear  by  the  whole  circumstances 
that  he  gave  B.  such  information  accidentally,  and  not  with  a 
design  to  give  him  an  opportunity  of  fignting.(n)  Upon  the  same 
principle,  if  A.  and  B.  meet  deliberately  to  fight,  and  A.  strike  fi., 
and  pursue  B.  so  closely  that  B.,  in  safeguara  of  his  own  life,  kills 
A.,  this  is  murder  in  B,;  because  their  meeting  was  a  compact, 
and  an  act  of  deliberation,  in  pursuance  of  which  all  that  follows 
is  presumed  to  be  done.(o) 

And  the  law  so  far  abhors  all  duelling  in  cold  blood,  that  not 
only  the  principal  who  actually  kills  the  other,  but  also  Us  second, 
is  guilty  of  murder  ;(p)  and  it  has  been  held  that  the  second  also 
of  the  person  killed  is  equally  guilty  by  reason  of  the  countenance 
given  to  the  principal,  and  of  the  compact :  but  this  has  been  con- 
sidered* as  a  severe  construction  bv  Lord  Hale,  who  thinks  that 
the  law  in  that  case  was  too  far  strained.  (9^) 
Combfti  upon        Where  the  combat  is  not  an  act  of  deliberation,  but  the  imme- 
Burden  quar-    ^^^^  consequence  of  sudden  quarrel,  it  does  not  of  course  fall 
within  the  foregoing  doctrine :  yet  in  cases  of  this  kind  the  law 
may  come  to  the  conclusion  of  malice,  if  the  party  killing  b^an 
Uttdw  adTui-  the  attack  with  circumstances  of  undue  advantage,  (r)     For  in 
^^'  order  to  save  the  party  making  the  first  assault,  upon  an  insuffi- 

cient legal  provocation,  from  the  guilt  of  murder,  the  occasion 
must  not  only  be  sudden,  but  the  party  assaulted  must  be  put  on 
an  equal  footing  in  point  of  defence ;  at  least  at  the  onset :  and 

(»)  1  Hawk.  P.  C.  C.31.S.  85.  declining  to  fight,  proceeds  thus: 
<o)  1  Hale  459. 480.  who  says,  '*ThttS  '*  Yet  sUll  it  may  be  doubtful  whe- 
**isMr.  Dalton,  cap.  93.  p.  241.(new  **  ther,  admitting  the  full  force  of 
**  edit  c.  145.  p.  471.)  to  be  under*  "  this  reasoning,  the  offence  caa  be 
<<  stood.*'  But  %  qu,  \&  added  in  I  *'  less  than  manslaughter,  or  whether 
Hale  452.  whether,  if  B.  had  really  "  in  such  case  the  party  can  alto- 
and  truly  declined  the  fight,  ran  away  '*  gether  excuse  himself  upon  the  foot 
as  far  as  he  conld,  and  offered  to  yield,  *'  of  necessity  in  self-defence,  because 
and  yet  A.  refusing  to  decline  it  had  *'  the  necessity  which  was  induced 
attempted  his  death,  and  B.  aftpr  this  *'  from  his  own  faulty  and  illegal  act« 
had  killed  A.  in  his  own  defence,  it  '*  namely,  the  agreement  to  fight,  was 
would  excuse  him  from  the  guilt  of  "in  the  first  instance  deliberately 
murder;  admitting  clearly  that  if  the  "  foreseen  and  resolved  upon,  in  de- 
running  away  were  only  a  pretence  to  *'  fiance  of  the  law.**  1  Bast  P.  C. 
save  his  own  life,  but  was  really  de-  c  5.  s.  54.  p.  885. 
signed  to  draw  out  A.  to  kill  him,  it  (p)  1  Hale  442.  452.  1  Hawk.  P.  C. 
would  be  murder.  This  qu4Bre  of  Lord  c.  31.  s.  SI. 

Hale*s  is  discussed  in  1  East  P.  C.  c.  5.        {q)  1  Hale  442.  where  he  says,  that 

s.  54.  p.  233.  el  $equ,  and  it  is  ob-  the  book  of  22  B.  3.  Coron.  262.  was 

served  that  Mr.  J.  BUckstone  (4  Blac  relied  upon :  but,  as  he  thinks,  the  law 

Com.  185.)  expressly  puts  the  same  was  too  far  strained  in  that  case;  and 

case  of  a  duel  as  Lord  Hale,  but  with-  in  page  452«  he  says,  "  some  have 

out  subjoining  the  same  doubt ;  and  "  thought  it  to  be  murder  also  in  the 

that  it  was  considered  as  settled  law  **  second  of  the  party  killed,  because 

by  the  chief  justice,  in  Oneby*s  case  *'  done  by  compact  and  agreement 

(Lord  Raym.  1489).    Mr.  East,  afteir  '«  22  £.  3.  262.  Sed  qu.  de  hoc.*' 
reasoning  in  favour  of  the  extenua-        (r)  Post  295. 
tion  of  Uie  crime  of  the  duellist  so 
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this  more  particularly  where  the  attack  is  made  with  deadly  or 
dangerous  weapons.  («) 

"nius  if  B.  oraw  his  sword  and  make  a  pass  at  A.^  the  sword  of 
A.  being  then  undrawn,  and  thereupon  A,  draw  his  sword,  and  a 
combat  ensue,  in  which  A.  is  killed  this  will  be  murder ;  for  B., 
by  making  the  pass,  while  his  adv^ersary's  sword  was  undrawn, 
shews  that  he  sought  his  blood ;  and  A/s  endeavour  to  defend 
himself,  which  he  had  a  right  to  do,  will  not  excuse  B.  {t) 

In  Mmvgridge's  case,  words  of  anger  happening,  Mawgridge  Mawgridge's 
threw  a  bottle  with  great  force  at  the  head  of  Mr.  Copey  and  im-  *^*"- 
mediately  drew  his  sword.  Mr.  Cope  returned  a  bottle  at  the 
head  of  Mawgridge^  and  wounded  him :  whereupon  Mawgridge 
stabbed  Mr.  Cope.  This  was  ruled  to  be  murder ;  for  Mawgridge, 
in  throwing  the  bottle,  shewed  an  intention  to  do  some  great  mis- 
chief: and  his  drawing  immediately  shewed  that  he  intended  to 
follow  his  blow ;  and  it  was  lawful  for  Mr.  Cope,  being  so  assaulted, 
to  return  the  bottle,  (u) 

Even  if  the  parties  are  upon  an  equal  footing  when  the  combat  Violent  con- 
begkis,  malice  may  be  implied  from  the  violent  conduct  which  the  ^^  ^^^ 
party  killing  pursued  in  the  first  instance :  more  especially*  where  ^    ^       °^' 
there  is  time  for  cooling,  and  such  expressions  are  used  as  mani- 
fest deliberation ;  as  in  the  following  case  of  Major  Oneby : — 

Major  Oneby  was  indicted  for  the  murder  of  Mr.  Gower;  and  Oneby'scaie. 
a  special  verdict  was  found,  containing  the  following  statement. 
The  prisoner  being  in  company  with  the  deceased  and  three  other 
persons  at  a  tavern,  in  a  friendly  manner,  after  some  time,  began 
playing  at  hazard;  when  Rich,  one  of  the  company,  asked  if  any 
one  would  set  him  three  half  crowns :  whereupon  the  deceased,  in 
a  jocular  manner,  laid  down  three  halfpence,  telling  Rich  he  had 
set  him  three  pieces ;  and  the  prisoner  at  the  same  time  set  Rich 
three  half  crowns,  and  lost  them  to  him.  Immediately  after  which, 
in  an  angry  manner,  he  turned  about  to  the  deceased,  and  said,  it 
was  an  impertinent  thing  to  set  halfpence,  and  that  he  was  an 
impertinent  puppy  for  so  doing  j  to  which  the  deceased  answered, 
whoever  called  nim  so  was  a  rascal.  Thereupon  the  prisoner  took 
up  a  bottle,  and  with  great  force  threw  it  at  the  deceased's  head ; 
but  did  not  hit  him,  the  bottle  only  brushing  some  of  the  powder 
out  of  his  hair.  The  deceased  in  return  immediately  tossed  a  can- 
dlestick or  bottle  at  the  prisoner,  which  missed  him ;  upon  which 
they  both  rose  up  to  fetch  their  swords,  which  then  hung  'up  in 
the  room,  and  the  deceased  drew  his  sword ;  but  the  prisoner  was 
prevented  from  drawing  his  by  the  company.  The  deceased 
thereupon  threw  away  his  sword ;  and  the  company  interposing, 
they  sat  down  again  lor  the  space  of  an  hour.  At  the  expiration 
of  that  time  the  deceased  said  to  the  prisoner,  "  We  have  had  hot 
*^  words,  but  you  were  the  aggressor ;  but  I  think  we  may  pass  it 
^^  over :"  and  at  the  same  time  offered  his  hand  to  the  prisoner, 
who  made  answer,  "No,  damn  you;  I  will  have  your  blood." 

(t)  1  East.  P.  C.  c.  ft.  s.  85.  p.  848.  is  said  that  the  Judgment  in  this  case 

li)  Post.  895.    1  Hawk.  P.  C.  c.  81.  was  holden  to  be  good  law  by  all  the 

t.  87.              .  Judges  of  Englandy  at  a  conference  in 

(v)  Rex  V.  Mawgridge,  Kel.   188»  the  case  of  Major  Ofitf^jr,  8  Lord Bayni. 

189.  cited  in  Post  895,  896.  where  it  1485.    8  Stnu  771. 
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After  which,  the  reckomi^  bebg  jpaid^  all  the  company,  except  the 
prisoner,  went  out  of  the  room  to  go  home ;  and  he  called  to  the 
deceased,  saying,  ^'  Young  man,  come  back ;  I  have  something  to 
^^  say  to  YOU  ^**  whereupon  the  deceased  returned  into  the  room, 
and  the  door  was  closed,  and  the  rest  of  the  company  excluded ; 
but  they  heard  a  clastung  of  swords,  and  the  prisoner  gave  the 
deceasea  the  mortal 'wound*  It  was  also  found,  that  at  the  break- 
ing up  oi  the  comjpany  the  prisoner  had  his  great  coat  thrown  over 
his  shoulders,  and  that  he  reeeived  three  alight  woands  in  the 
fight ;  and  that  the  deceased,  being  asked,  upon  his  deathbed, 
whetiber  he  reeeived  bis  wound  in  a  manner  among  sword  men 
caBed  fidr,  answered,  ^^  I  think  I  did.'*  It  was  further  found  that, 
finom  the  throwing  of  the  bottle,  there  was  no  reconciliation  between 
the  prisoner  and  the  deceased.  Upon  these  £Eu;ts  all  the  Judges 
were  of  opinion  that  the  prisoner  was  guilty  of  murder ;  he  having 
acted  upon  malice  and  deliberation,  and  not  from  sudden  passion. 
It  should  probably  be  taken,  upon  the  facts  found  in  the  verdict 
and  the  argument  of  the  Chief  Justice,  that,  after  the  door  had 
been  shut,  the  parties  were  upon  an  equal  footing  in  point  of  pre- 
paration before  the  fight  began  in  which  the  mortal  wound  was 
given.  The  main  point  then  on  which  the  judgment  turned,  and 
so  declared  to  be,  was  the  evidence  of  express  malicey  after  the 
interposition  of  the  company,  and  the  parties  had  all  sat  down 
i^n  for  an  hour.    Under  those  circumstances  the  court  were  of 

X*  lion  that  the  prisoner  had  had  reasonable  time  for  cooling : 
r  which,  upon  an  offer  of  reconciliation  from  the  deceased,  he 
had  made  use  of  that  bitter  and  deliberate  expression,  that  he 
would  have  his  blood.  And  again,  the  prisoner  remaimng  in  the 
room  after  the  rest  of  the  company  retired,  and  calling  back  the 
deceased  by  the  contemptuous  appellation  of  young  man,  on  pre- 
tence of  having  somethmg  to  say  to  him,  altogether  shewed  such 
strong  proof  of  deliberation  ana  coolness  as  precluded  the  pre- 
sumption of  passion  having  continued  down  to  the  time  of  the 
mortal  stroke.  Though  even  that  would  not  have  availed  the  pri- 
soner under  these  circumstances :  for  it  must  have  been  imphed^ 
according  to  Mawgridge's  case,  that  he  acted  upon  malice  $  having 
in  the  first  instance,  before  any  provocation  received,  and  without 
wamii^  or  giving  time  for  preparation  on  the  part  of  Mr.  Gower, 
ma^e  a  deadly  assault  upon  him.  {w) 
Uaeof  a  dead-  IS,  eStet  an  interchange  of  blows  on  equal  terms,  one  of  the  par- 
Inih^irevioiii  ^^^'  ^^  ^  sudden,  and  without  any  such  intention  at  the  com- 
intentioiL  mencement  of  the  affiray,  snatches  up  a  deadly  weapon  and  kills  the 
other  party  with  it,  such  killing  will  be  only  manslaughten  But  if 
a  party,  under  colour  of  fighting  upon  equal  terms,  uses  from  the  be- 
j^nning  of  the  contest  a  deadly  weapon  without  the  knowledge  of  the 
other  part^,  and  kills  the  other  party  with  such  weapon ;  or  i^  at 
the  b^o;inning  of  the  contest,  he  prepares^  deadly  weapon,  so  as 
io  have  the  power  of  using  it  in  some  part  of  the  contest,  and  uses 
it  accordingly  in  the  course  of  the  combat,  and  kiUs  the  other 
party  with  the  weapon;  the  killing  in  both  these  cases  will  be 
vuirder.    The  prisoner  and  Levy  quairelled  and  went  out  to  fight. 

(«)  Rex  p.  Ouchj,  %  $U.  76S.    8  Lord  Raym.  1489. 
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Alter  t#d  ixifaiids;  whidr  occd{»ied  Ktl96  iao^  thaB  tW4»  minutes, 
liety  M^  foimd  to  M  stabbed  in  d  gv^e»t  nfMrny  places ;  and  of  one 
tstibosk  tstihs  fae  admost  isiitimtly  died.  H  appeared  that  nobody 
could  liirv^  sttfMied  Mm  bnt  the  prisomer ;  whb  bad  a  clasped  knire 
before  the  afltoy;  Bayley,  J«  told  the  jury^  that  if  the  prisoner 
lifted  &e  Iddfe  pn^iMely  from  the  b^giiming ;  or  if  before  tiiey  began 
to  fight  be  pMced  the  fcnife  so  that  be  might  utfe  it  ^hiring  the 
flfliray,  add  ii6ed  it  aeeordingty,  it  lv«u3  murder :  but  that  if  he  took 
to  tibe  toSh  -after  the  fight  begaii^  and  ^thout  having  placed  it  to 
M  ready  AiirhiK  thfc  affray,  it  ^as  &tily  nHutskughter.  The  jury 
tmjkhi  liie  pnsoner  gdiity  df  murder,  (a) 

Though,  whei*e  there  has  been  an  old  miarrel  bett^een  A.  and  B.>  Pretended  or 
and  a  i^concttiBttion  between  them,  and  afterwards,  iipon  a  new  ^^^^^ 
and  sudden  falling  out,  A.  kills  B.,  I^is  is  not  murder ;  yet  if  i^pon 
the  drcmnitances  it  appears  iSbnt  the  xtK^cfndliatioii  waa  but  pre- 
tended or  ceiunterfeit,  and  diaJt  the  hurt  done  wM  iq>on  the  score 
\oSVtstM  imdice,  it  is  wurd^r.  (x) 


en. 


SBCt.  III. 

Cases  ^f  Hesisimtce  (b  Oj^afrs  of  Justice,  to  Persons  tufting  in 
tkehr  tdd^  and  to  private  Persons  bmfuUy  interfering  to  egpfre^ 
kend  Fefen^  ar^preveht^  Btestsk^the  Peace. 

MrNi^TKBS  of  justice,  as  baiHffi^  -constables,  watchmen,  &c.  (y)  Resjstior  and 
while  in  the  execution  erf  their  offices,  are  cmder  the  peculiar  pro-  ^^iHingomcen 
teclion  of  the  law  \  a  protection  founded  in  wisdom  and  equity, 
and  ki  every  principle  of  pelitioal  justice ;  for  without  it  the  pubha 
tran^tiiHity  earniOt  (possibly  be  maintained,  or  private  property  se-^ 
enredj  nor  in  die  canary  course  trf  things  will  offenders  of  any 
kind  be  adnenable  to  jmliice.  ¥tt  tiiese  reasons  the  kilting  of  offi- 
cers ao  employed  has  been  deemed  mi^er  of  malice  pr^>ense,  4s 
beine  son  ontkage  wilfidly  i^ommiifted  in  d^ance  of  the  justice  of 
the  kii^OBi!i*  If,  therefore,  upon  an  affray^  the  constable,  and 
cfthersin  his«srfstance,  come  to  suppress  the  imTray  and  preserve  the 
peace,  and  in  execntifir^  thrir  office  the  constiAle  cht  any  of  his 
asstiltants  is  kffled,  it  is  murder  in  Ittw^  akfaough  the  murdered 
knew  not  the  party  that  was  killed,  aiAl  although  the  affirav  was 
sodden^  because  the  constaUe  and  Us  asmstants  «Mne  by  authority 
M  law  to  keep  the  pe^ce^  imd  prevent  the  dsoger  which  might 
ensue  by  the  breach  of  i^  and,  therefore,  the  If^  wiM  adjudge  it 
l&tb*der,  and  that  the  murderer  hsA  malice  prep^ise,  beeause  he 
aetlulinself  againat  the  justice  of  the  reahn:  so  if  the^eriff,  orany 
of  his  bailiffs,  ^r  other  officers,  is  killed  in  executing  the  process 
of  thelaw,  orin^doingdieirduty,iti6  murder^  the  same  is  the  law 


(a)  Rex  V.  Anderson^  O.  B.  J^ecewu    MS.  Bayley,  J. 
»<r.  1 81 6.    Richard^  B.  and  4he  He-       («)  1  Hale  451 . 
coiier,  Mmight  the  dirtctian  right       (y)  I  Hale  456,  400.    4  Co.  40. 
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Penons  acting 
in  their  aid. 


Prirateper^ 
tons. 


aa  to  a  watchman  who  is  lulled  in  the  execution  of  his  office*  {g) 
This  rule  is  not  confined  to  the  instant  the  officer  is  upon  the  spot, 
and  at  the  scene  of  action,  engaged  in  the  business  that  brot^t 
him  thither ;  for  he  is  under  the  same  protection  of  the  law  eundo, 
morandoj  et  redeundo:  and  therefore  if  he  come  to  do  his  office, 
and  meeting  with  great  opposition,  retire,  and  be  killed  in  the 
retreat,  this  will  amount  to  murder ;  as  he  went  in  obedience  to 
the  law  and  in  the  execution  of  his  office,  and  his  retreat  was  ne- 
cei^sary  in  order  to  avoid  the  danger  by  which  he  was  threatened. 
And,  upon  the  same  principle,  if  he  meet  with  opposition  by  the 
way,  and  be  killed  before  he  come  to  the  place,  such  opposition 
being  intended  to  prevent  his  doing  his  duty,  (which  is  a  fact  to 
be  collected  from  circumstances  appearing  in  evidence,)  this  like- 
wise will  amount  to  murder,  (z) 

The  protection  which  the  law  affi)rds  to  such  ministers  of  jus- 
tice is  not,  as  we  have  seen,  confined  to  their  ovm  persons.  Every 
one  coming  to  their  aid,  and  lending  his  assistance  for  the  keeping 
of  the  peace,  or  attending  for  that  purpose,  whether  commanded 
or  not,  is  under  the  same  protection  as  the  officer  himself,  (a) 
Nor  is  the  protection  which  the  law  aiibrds  in  these  cases  confined 
to  the  ordinary  ministers  of  justice,  or  their  assistants.  It  extends, 
under  certain  limitations,  to  the  cases  of  private  persons  inter- 
posing for  preventing  mischief  from  an  affiay,  or  using  their  en- 
deavours to  apprehend  felons,  or  those  who  have  given  a  dangerous 
wound,  and  to  bring  them  to  justice ;  such  persons  being  likewise 
in  the  discharge  of  a  duty  required  of  them  by  the  law.  The  law 
is  their  warrant,  and  they  may  not  improperly  be  considered  as 
persons  engaged  in  the  public  service,  and  for  the  advancement  of 
justice,  though  without  any  special  appointment;  and  being  so 
considered,  they  are  under  the  same  protection  as  the  ordinary 
ministers  of  justice,  (b) 

But  with  respect  to  private  persons  using  their  endeavours  to 
bring  felons  to  justice,  it  should  be  observed,  by  way  of  caution, 
that  they  must  be  careful  to  ascertain,  in  the  first  instance,  that  a 
felony  has  actually  been  committed,  and  that  it  has  been  committed 
by  the  person  whom  they  would  pursue  and  arrest.  For  if  no 
felony  has  been  committjsd,  no  suspicion,  however  well  founded, 
will  bring  the  person  so  interposing  within  this  especial  protection 
of  the  law :  (c)  nor  will  it  be  extended  to  those  who,  where  a  felony 
has  actually  been  committed,  upon  suspicion,  possibly  well  foundec^ 
pursue  or  arrest  the  wrong  person,  {d)  But  the  law  is  otherwise 
in  the  case  of  an  officer  acting  in  pursuance  of  a  warrant.  For  if 
A.,  being  a  peace-officer,  has  a  warrant  from  a  proper  magistrate 
for  the  apprehending  of  B.  by  name,  upon  a  charge  of  felony ;  or 
if  B.  stands  indicted  for  felony ;  or  if  the  hue  and  cry  is  levied 
against  B.  by  name;  in  these  cases  if  B.,  though  innocent,  fly,  or 
turn  and  resist,  and  in  the  struggle  or  pursuit  is  killed  by  A.,  or 
any  person  joining  in  the  hue  and  cry,  the  person  so  killing  will 


(g)  Cases  of  Appeals  and  Indict- 
ments, 4  Co.  40.  As  to  the  authority 
for  acting^,  and  the  exercise  of  that 
authority  in  a  proper  manner,  see 
fioHj  Chap,  iii.  s.  4. 


(z)  Post  308,  809. 

(a)  1  Male  462, 408.    Post.  309. 

{b)  Post.  809. 

(r)  Cro.  Jac.  194.    8  Inst  ftS,  172, 

(lO  1  Hale  490.    Post  818. 
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be  indemnified;  and,  on  the  other  hand,  if  A.,  or  any  person  join- 
ing in  the  hue  and  cry,  is  killed  by  B.,  or  any  of  his  accomplices 
joining  in  that  outrage,  such  killing  will  be  murder :  for  A.  and 
those  joining  with  him  were  in  this  instance  in  the  discharge  of  a 
duty  required  from  them  by  the  law ;  and,  in  case  of  their  wilful 
neslect  of  it,  subject  to  punishment,  (e) 

Upon  these  principles  it  may  be  laid  down  as  a  general  rule,  that  General  nilew 
where  persons  having  authority  to  arrest  or  imjjrison,  tcsing  the 
proper  means  for  that  purpose,  are  resisted  in  so  doing,  and  killed, 
a  will  be  murder  in  all  who  take  apart  in  such  resistance;  for  it 
is  homicide  committed  in  despite  of  the  justice  of  the  kingdom. 
This  rule  is  laid  down  upon  the  supposition  that  resistance  be 
made ;  and,  upon  that  supposition,  it  is  conceived  that  it  will  hold 
in  all  cpses,  whether  civil  or  criminal ;  for  under  circumstances  of 
resistance,  in  either  case,  the  persons  having  authority  to  arrest  or 
imj^ison  may  repel  force  by  force,  and  will  be  justified  if  death 
should  ensue  in  the  struggle ;  while,  on  the  other  hand,  the  persons 
resisting  will  be  guilty  of  murder.  (/)  And  it  has  been  decided^ 
tiiat  if  in  any  quarrel,  sudden  or  premeditated,  a  justice  of  peace^ 
constable,  or  watchman,  or  even  a  private  person,  be  slain  in  endea- 
vouring to  keep  the  peace  and  suppress  the  affray,  he  who  kills  him 
will  be  guiltv  of  murder,  (g)  But  in  such  case  the  person  slain 
must  have  given  notice  of  the  purpose  for  which  he  came,  by  com- 
manding the  parties  in  the  King's  name  to  keep  the  peace,  or  by 
otherwise  shewing  that  it  was  not  his  intention  to  take  part  in  the 
quarrel,  but  to  appease  it ;  (A)  unless,  indeed,  he  were  an  officer 
within  his  proper  district,  and  known,  or  generally  acknowledged, 
to  bear  the  office  he  had  assumed,  (i)  As  if  A.,  B.,  and  C,  be  in 
a  tumult  together,  and  D.  the  constable  come  to  appease  the  affray, 
and  A.  knowing  him^to  be  the  constable  kill  him,  and  B.  and  C. 
not  knowing  him  to  be  the  constable,  come  in,  and  finding  A.  and 
D.  struggling,  assist  and  abet  A.  in  killing  the  constable,  this  is 
murder  in  A.,  but  manslaughter  in  B.  and  C.  {k)  Where  a  con- 
stable interferes  in  an  affray  to  keep  the  peace,  and  is  killed,  such 
of  the  persons  concerned  in  killing  him  as  knew  him  to  be  a  con- 
stable are  guilty  of  murder ;  and  such  as  did  not  know  it  of  man- 
slaughter only,  {a) 

But  it  must  be  well  remembered,  that  this  protection  of  the  law  QneBtions  at 
is  extended  only  to  persons  who  have  authority  to  arrest  or  im-  J®  authority, 
prison,  and  who  use  such  authority  in  a  proper  manner;  and  that  iul*,  Ac!**  ' 
questions  of  much  nicety  and  difficulty  will  often  arise  upon  the 
points  of  authority,  legality  of  procesi»,  notice,  and  regularity  of 
proceeding.     The  consideration  of  these  points  will  be  attempted 
in  a  subsequent  part  of  the  Work ;  for  as  the  consequences  of  de- 
fects in  any  of  these  particulars  will  geherally  be  to  extenuate  the 
crime  of  killing,  and  reduce  it  to  manslaughter,  the  discussion  of 
them  will  perhaps  be  better  introduced  in  the  Chapter  relating  to 
that  species  of  homicide.  (/) 

(e)  Post.  318.  (t)  1  Hawk.  P.  G.  c.  31.  s.  49, 50. 

(/)  Post.  870,  S71.    1  Hale  494.    3        (k)  1  Hale  438. 
Inst.  56.    2  Hale  117,  1 18.  (a)  1  Hale  446. 

(g)  1  Hawk.  P.  C.  c.  31.  8.  48, 54.  (/)  P^ity  Cbap.  iii.  s.  4. 

ih)  Post.  278. 
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As  to  persons       With  respect  to  the  persons  who  shall  be  considered  aa  taking 

the'resStMce  *  P^^^  ^°  ^^^  resistance,  it  may  be  observed,  that  if  the  party  who 
18  arrested  yield  himself  and  make  no  resistance,  but  others  en- 
deavour to  rescue  him,  and  he  do  no  act  to  declare  his  joining 
with  them,  if  those  who  come  to  rescue  him  kill  any  of  the  bailifis^ 
this  is  murder  in  them  but  not  in  the  party  arrested :  but  not  sa 
if  he  do  any  act  to  countenance  the  violence  of  the  rettcuers.  (m) 
And  where  Jackson  and  four  others,  having  committed  a  robbery^ 
were  pursued  by  the  country  upon  hue  and  cry,  and  Jackson 
turned  upon  his  pursuers,  (others  of  the  robbers  being  in  the  same 
field,  and  having  often  resisted  the  pursuers,)  and  refusing  to 
yield,  killed  one  of  the  pursuers ;  it  was  held,  that  inasmuch  as  all 
the  robbers  were  of  a  company  and  made  a  common  resistance^ 
and  so  one  animated  the  other,  all  those  of  the  company  of  the 
robbers  that  were  in  the  same  field,  though  at  a  distance  from 
JacksoHy  were  principals,  viz.  present,  aiding  and  abetting  :  and 
it  was  also  held,  that  one  of  the  malefactors  who  was  apprehended 
a  little  before  the  party  was  hurt,  being  in  custody  when  the 
stroke  was  given,  was  not  guilty,  unless  it  could  be  proved  that 
after  he  was  apprehended  he  had  animated  Jackson  to  kill  the 
party,  (n) 

If  a  man  be  arrested,  and  he  and  his  company  endeavour  a 
rescue,  and,  while  they  are  fighting,  one  who  knows  nothing  of  the 
arrest  coming  by  act  in  aid  of  the  party  arrested,  and  one  of  the 
bailif&  be  killed,  the  person  so  acting  in  sud  is  guilty  of  murder  ; 
for  a  man  must  take  the  consequences  of  joining  in  any  unlawful 
act,  such  as  fightings  and  his  ignorance  will  not  excuse  him 
where  the  fact  is  made  murder  by  the  law  without  any  actual  pre- 
cedent malice,  as  in  the  case  of  killing  an  oflicer  in  the  due  exe- 
cution of  his  office,  (o)  But  it  should  be  observed,  that,  in  another 
report  of  the  same  case,  it  is  said  to  have  been  resolved,  that  if  a 
person,  not  knowing  the  cause  of  the  struggle,  had  interposed  be- 
tween the  bailiif  and  the  party  arrested,  with  intent  to  prevmt 
mischief,  it  would  not  have  been  murder  in  such  person,  though 
the  bailiff's  assistant  were  killed  by  one  of  the  rescuers :  (p)  and  it 
should  seem  that,  in  a  case  of  this  kind,  the  material  enquiry 
would  be,  whether  the  stranger  interfered  with  the  intention  of 
preserving  the  peace  and  preventing  mischief ;  for  if  he  interposed 
for  the  express  purpose  of  aiding  one  party  against  the  other,  he 
must  abide  the  consequences  at  his  peril,  (q) 

A.  beat  B.,  a  c6nstable  who  was  in  the  execution  of  his  office, 
and  they  were  parted ;  and  then  C,  a  friend  of  A.,  rushed  suddenly 
in,  took  up  the  quarrel,  fell  upon  the  constable,  and  killed  him  in 
the  struggle ;  but  A.  was  not  engaged  in  this  after  he  was  parted 
from  B.  And  it  was  holden  by  two  Judges,  that  this  was  murder 
only  in  C. ;  and  A.  was  acquitted,  because  it  was  a  sodden  quarrel^ 
and  it  did  not  appear  that  A.  and  C.  came  upon  any  design  to 
abuse  the  constable,  (r)     But  if  a  man  begin  a  riot,  and  the  same 


(m)  Sir  Charles  Stanley's  case,  Kel.  Andrews,  1  Si<L  ISO.  MS    Bnmel 

87.  cord  as  cited  1  East  P.  C.  c.  6.  9.  6S. 

(n)  Jackson's  case,  1  Hale  464,  465.  p.  S96. 

(0)  Sir  Charles  StanleT's  case,  Kel. 87.        (q)  |  Ba<$t.  P.  C.  c.  5.  s.  85.  p.  318: 
(p)  Rex  V,  Sir  Charles  Stanslie  and        (r)  By  Holt,  C.  J.,  and  Rooksby,  at 
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riot  continue,  and  an  officer  be  killed,  he  that  began  the  riot 
would,  if  he  remained  present  at  it,  be  a  principal  murderer^ 
though  he  did  not  commit  the  fact,  {s) 

A  great  niunber  of  persons,  assembled  in  a  house  called  Sissing-,  Siflsinghurst- 
hursi,  in  Kent,  issued  out  and  committed  a  great  riot  and  battery  ^°'**®  ^^*®®' 
upon  the  possessors  of  a  wood  adjacent.  One  of  their  names,  viz. 
A.,  was  known,  the  rest  were  not  known ;  and  a  warrant  was  ob- 
tained from  a  justice  of  peace  to  apprehend  the  said  A.,  and  divers 
other  persons  unknown,  who  were  altogether  in  Sissingkurst- 
house.  The  constable,  with  about  sixteen  or  twenty  called  to  his 
assistance,  came  with  the  warrant  to  the  house,  and  demanded  en- 
trance, and  acquainted  some  of  the  persons  within  that  he  was  the 
constable,  and  came  Mdth  the  justice's  warrant,  and  demanded  A^ 
with  the  rest  of  the  offenders  that  were  then  in  the  house ;  and 
one  of  the  persons  within  came,  and  read  the  warrant,  but  denied 
admission  to  the  constable,  or  to  deliver  A.  or  any  of  the  male- 
factors ;  but,  going  in,  commanded  the  rest  of  the  company  to  stand 
to  their  staves.  The  constable  and  his  assistants,  fearing  mis- 
chief, went  away ;  and  being  about  five  rod  from  the  door,  B.,  C, 
D.,  E.,  P.,  &c.  about  fourteen  in  number,  issued  out  and  pursued 
the  constable  and  his  assistants.  The  constable  commanded  the 
peace,  yet  they  fell  on,  and  killed  one  of  the  assistants  of  the  con- 
stable, and  wounded  others,  and  then  retired  into  the  house  to  the 
rest  of  their  company  which  were  in  the  house,  whereof  the  said 
A.  and  one  G.  that  read  the  warrant  were  two.  For  this  A.,  B.^ 
C,  D.,  £.,  F.,G.,  and  divers  others,  were  indicted  of  murder,  and 
tried  at  the  King's  Bench  bar,  when  these  points  were  unani*- 
mously  determined ; 

1.  That  although  the  indictment  were,  that  B.  gave  the  stroke, 
and  the  rest  were  present  aiding  and  assisting,  though  in  truth  C. 
gave  the  stroke,  or  that  it  did  not  appear  upon  the  evidence  which 
of  them  gave  the  stroke,  but  only  that  it  was  given  by  one  of  the 
rioters,  yet  that  such  evidence  was  sufficient  to  maintain  the  in- 
dictment ;  for  in  law  it  was  the  stroke  of  all  that  party,  according 
to  the  resolution  in  Mackally's  case,  {t) 

2.  That  in  this  case  all  that  were  present  and  assisting  to  the 
rioters  were  guilty  of  the  death  of  the  party  slain,  though  they  did 
not  all  actually  strike  him,  or  any  of  the  constable's  company. 

3.  That  those  within  the  'house,  if  they  abetted  or  counselled 
the  riot,  were  in  law  present  aiding  and  assisting,  and  principals, 
as  well  as  those  that  issued  out  and  actually  committed  the  as- 
sault ;  for  it  was  but  within  five  rod  of  the  house,  and  in  viejw 
thereof,  and  all  done  as  it  were  in  the  same  instant,  {u) 

4.  That  here  was  sufficient  notice  that  it  was  the  constable,  be- 
fore the  man  was  killed.     1.  Because  he  was  the  constable  of  the 

ft 

Hertford^  temp.  Will.  3.  ad  incipium  Mayden,  one  of  the  company,  killed 

MS.  Tracey  53.     1  Bast  P.  C.  c.  5.  s.  the  keeper  in  the  Park,  the  LordDacre 

6S.  p.  800. ;  and  see  also  Post.  953.  aad  the  rest  of  the  company  being  in 

(«)  Rex  ti.  Wall  is  and  Others,  1  Salk.  other  narts  of  the  park;  and  it  yn» 

384.  rnled  tnat  it  was  murder  in  them  all, 

(I)  0  Co.  67.  b.  and  they  died  for  it.     Crompt.  85,  a; 

(u)  Vide  Lord  Dacre's  case.    The  Dalt.  c.  145.  p.  472.    34  Hen.  8.  B. 

Lord  Daer^  and  divers  others  came  to  Coron.  178.  See  also  Moor  86.  Kelw. 

shoot  deer  in  the  park  of  one  P(i;Matit.  56.    1  H«le  43pi  
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same  viil.  2.  Because  he  notified  his  business  at  the  ^oor  before 
the  assault,  viz.  that  he  came  with  the  justice's  warrant.  3.  Be- 
cause, after  his  retreat,  and  before  the  man  was  slain,  the  constable 
commanded  the  peace ;  and,  notwithstanding,  the  rioters  fell  on 
and  killed  the  party. 

5.  It  was  resolved,  that  the  killing  of  the  assistant  of  the 
constable  was  murder,  as  well  as  the  killing  of  the  constable  him- 
self. 

6.  That  those  who  come  in  to  the  assistance  of  the  constable, 
though  not  -specially  called  thereunto,  are  under  the  «ame  protec- 
tion as  they  that  are  called  to  his  assistance  by  name. 

7*  1^^  although  the  constable  retired  with  his  company  upon 
the^ot  delivering  up  of  A.,  yet  the  killing  of  the  assistant  of  the 
constable  in  that  retreat  was  murder.  1.  Because  the  retreat  was 
one  continued  act  in  pursuance  6f  his  office;  being  necessanr, 
when  he  could  not  attain  the  object  of  his  warrant,  and  being  in 
effect  a  continuation  of  the  execution  t)f  his  office,  and  under  the 
same  protection  of  the  law  as  his  coming  was.  2.  Principally  be- 
cause the  constable,  in  the  beginning  of -the  assault,  and  before  the 
man  was  stricken,  conmianded  the  peace. 

8.  It  seems  that  even  if  the  constable  had  not  commanded  the 
peace,  yet  as  he  and  -his  company  came  about  what  the  law  allowed 
them,  and,  when  they  could  not  effect  it  fairly,  were  going  their 
way,  the  rioters  pursuing 'them  and  killing  one  made  the  offence 
murder  in  them  all ;  for  the  act  was  done  without  provocation^ 
end  the  constable  and  his  company  were  peaceably  retiring :  but 
this  point  was  not  relied  upon  because  there  was  enough  upon 
the  former  point  to  convict  the  offenders.  In  the  conclusion,  the 
jury  found  nine  of  them  guilty,  and  acquitted  those  within ;  not 
because  thev  were  absent,  but  because  there  was  no  clear  evi- 
dence that  they  consented  to  the  assault  as  the  jury  thought ;  and 
therefore  judgment  was  given  against  the  nine  to  be  han^d.  (to) 


SECT.  IV. 

Cases  where  the  Killing  takes  place  in  the  Prosecution  of  some 
other  Criminal,  Unlawful^  or  fFanton  Act. 

If  an  action,  unlawful  in  itself,  be  done  deliberately  and  with 
intention  of  mischief  or  great  bodily  harm  to  particular  individuals, 
or  of  mischief  indiscriminately,  fall  where  it  may,  and  death  ensue 

(4o)  Si9smghur9i'hou$e  case,  1  Hale  cer  of  the  court,  and  precedents  in 

461,  S,  8.    The   award  was  for  the  cases  of  judgments  given  in  the  King^s 

nianhal  to  do  execution,  because  they  Bench  have  commonly  been,  Ei  dictum 

were  Temandcsd  to  the  custody  of  the  egi  tnare$eaUo^  8;c.  quodfadi^  esecw^ 

xnarshaiy  and  he  is  the  immeduite  offi-  iionem  periado  incumbente. 
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agsdnst  or  beside  the  on^inal  intention  of  the  party^.  it  will  be 
murder,  {x) 

Under  this  head  may  be  mentioned  the  cases  of  particular  malice  Particnlar  ma- 
to  one  individual  falling  by  mistake  or  accident  upon  another,  ^^viduri  fell-" 
which,  by  the  ignorance  or  lenity  of  juries^,  have  been  sometimes  ing nponan*' 
brought  within  the  rule  of  accidental  death.    But  though^  in  a  other., 
loose  way  of  speaking,  it  may  be  called  accidental^  death  when  a 
person  dies  by  a  blow  not  intended  against  Atm,  the  case  is  con* 
sidered  by  the  law  in  a  very  different  light.    Thus,  if  it  appears 
from  circumstances  tliat  the  injury  intended  to  A.,  whether  by 
poison,  blow,  or  any  other  means  of  death,,  would  have  amounted  to 
murder  if  he  had  been  killed  by  it,  it  will  amount  to  the  same  of- 
fence if  B.  happen  to  fall  by  the  same  means :  {y)  so  that  if  C, 
having  malice  against  A.,  strikes  at  and  misses  him,  but  kills  B., 
this  is  murder  in  C. :  (z)  and  upon  the  same  principle,  if  A.  and 
B.  engage  in  a  deliberate  duel,  and  a  stranger  coming  between^ 
them  to  part  them  is  killed  by  one  of  them,  it  is  murder  in  the 
party  killmg.  (a)    And  it  has  also  been  resolved,  that  where  Au 
had  malice  against  D.,  the  master  of  B.,  and  assaulted  him,  and 
upon  B.  the  servant  coming  to  the  aid  of  his  master,  A.  killed  B., 
it  was  murder  in  A.  as  much  as  if  he  had  killed  the  master.  (i6)  So^ 
where  A.  gave  a  poisoned  apple  to  his  wife  intending  to  poison 
her,  and  the  wife,  ignorant  01  the  matter,  gave  it  to  a  child  who 
took  it  and  died ;   this  was  held  murder  in  A.,  though  he,  being 
present  at  the  time,  endeavoured  to  dissuade  his  wife  from  giving 
the  apple  to  the  child,  (c)     And,  upon  the  same  principle,  it  was 
held  to  be  murder  where  A.  mixed  poison  in  an  electuary  sent  by 
an  apothecary  to  her  husband,  which  did  not  kill  him,  but  after- 
wards killed  the  apothecary,  who,  to  vindicate  his  reputation, 
tasted  it  himself,  having  first  stirred  it  about,  {d)     Doubt  was  en- 
tertained, because -the  apothecary,  of  his  own  hand,  without  incite- 
ment from  any  one,  not  only  partook  of  the  electuary,  but  mingled 
it  together,  so  as  to  incoiporate  the  poison,  and  make  its  operation 
more  forcible  than  the  mixture  as  made  by  the  wife  of  A. :  but  the 
Judges  resolved  that  she  was  guilty  of  murder ;   for  the  putting 
the  poison  into  the  electuary  was  the  cause  of  the  death :  and  if  a . 
person  prepares  poison  withdntent  to  kill  any  reasonable  creature, 
such  person  is  guilty  of  the  murder  of  whatever  reasonable  creature 

(x)  Post.  861 .  unless  both  struck  him  who  came  to  part 

(y)  Id.  ibid.   1  Hale  441.  WiUiams^  them :  aod  says  that  by  the  book  of  9% 

case,  1  Hale  469.  which  Holt,  C.  J.  Ass.  71.  Coron.  180.  (which  seems  to 

thoaeht  would  have  beeu  a  case  of  be  ths  same  case  more  at  large)  he 

murder,  if  the  indictment  had  been  so  only  that  gave  the  stroke  had  judg- 

laid.    See  Mawgridge's  case,  Kel.  ISl.  ment,  and  was  executed.     1  Hale  44 U 

(s)  1  East  F^  C.  c.  6.  s.  17.  p.  230.  to  which  this  note  is  subjoined  ;  **  the 

{a)  I  Hale  441.     Dalt.  c.  145.  p.  other  does  not  appear  to  have  been 

478.    It  appears  to  have  been  holden  before  the  court :  but,  upon  putting 

in  such  a  case,  where  the  combating  the  case,  the  court  said,  he  that  strucE 

was  by  malice  prepense,  that  the  kiif  is  guilty  of  felony,  but  said  nothing  as 

ing  of  the  person  who  came  to  part  to  him  who  did  not  strikeJ* 

them  was  murder  in  both  the  com-        {p)  1  Hale  438. 

batants,  9%  Edw.  S.  Coron.  262.  Lam-        (c)  Sanders^  case,   Flowd.  474.     1' 

bard  out  of  Dallison's  Report,  p.  217.  Hawk.  P.  C.  c.^31.  s.  45.    1  Hale  436^ 

But  Lord  Hale  thinks  that  this  is  mis-        (d)  Gore's  case,  9  Co.  81.     1  Hawk* 

takeDsandihatitisnot  murder  in  both,  P.  C,  c.  31.  s.  45..    1  Hale  436. 
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Murder  in  at- 
tempting to 
procure  an 
abortion. 


General  ma- 
lice or  de- 
praved incli- 
nation to  mis- 
chief. 


Death  from  an 
unlawful  act 
done  with 
fehnknu  in« 
tent. 


is  killed  thereby.  {%)  So  if  A.  put  poison  into  wine,  with  intent 
to  kill  B.^  and  C.  drinks  thereof  and  dies,  A.  is  guilty  of  the  mur- 
der of  C. ;  and  it  makes  no  difference  that  the  wine,  unless  stirred 
up,  would  not  have  killed  C.^  and  that  C,  thinking  there  was 
sugar  in  it,  stirred  it  up.  (r) 

So,  where  a  person  gav^  medicine  to  a  woman  to  procure  an 
abortion,  {e)  and  where  a  person  put  skewers  into  the  womb  of  a 
woman  for  the  same  purpose,  (/)  by  which  in  both  cases  the  wo« 
men  were  killed,  these  acts  were  held  clearly  to  be  murder ;  for, 
though  the  death  of  the  women  was  not  intended,  the  acts  were 
of  a  nature  deliberate  and  malicious,  and  necessarily  attended  with 
great  danger  to  the  persons  on  whom  they  were  practised. 

There  are  also  other  cases  where  no  mischief  is  intended  to  any 
particular  individual,  but  where  there  is  a  general  malice  or  de- 
praved inclination  to  mischief,  fall  where  it  may ;  and  in  these 
cases  the  act  itself  being  unlawful,  attended  with  probable  serious 
danger,  and  done  with  a  mischievous  intent  to  hurt  people,  the 
killing  will  amount  to  murder,  [g)  Thus,  if  a  man  go  deliberately, 
and  with  an  intent  to  do  mischief,  upon  a  horse  used  to  strike,  or 
coolly  discharge  a  gun  amongst  a  multitude  of  people,  and  death 
be  the  consequence  of  such  acts,  it  will  be  murder,  (h)  So,  if  a 
man  resolves  to  kill  the  next  man  he  meets,  and  does  kill  him,  it 
is  murder,  although  he  knew  him  not;  for  this  is  universal 
malice,  (t)  And  upon  the  same  principle,  if  a  man,  knowing  that 
people  are  passing  along  the  street,  throw  a  stone  likely  to  do 
injury,  or  shoot  over  a  nouse  or  wall  with  intent  to  do  hurt  to 
people,  and  one  is  thereby  slain,  it  is  murder  on  account  of  the 
previous  malice,  though  not  directed  against  any  particular  indi- 
vidual :  for  it  is  no  excuse  that  the  party  was  bent  upon  mischief 
generally.  (A) 

Whenever  an  unlawful  act,  an  act  malum  in  se,  is  done  in  pro- 
secution of  a  felonious  intention,  and  death  ensues,  it  will  be 
murder :  as  if  A.  shoot  at  the  poultry  of  B.  intending  to  steal  the 
poultry,  and  by  accident  kill  a  man,  this  will  be  murder  by  reason 
of  the  felonious  intention  of  stealing.  (/)  And  it  has  been  holden, 
that  if  such  offenders  as  are  mentioned  in  the  statute  JDe  malefac- 
toribtts  in  parcisy{m)  kill  the  keeper,  &c.  it  is  murder  in  all. 


(z)  Ante^  note  (<0* 

(r)  9  Co.  81  b. 

le)  I  Hale  429. 

.  (/)  Tinckler's  case,  1   East  P.  C. 
C.  6.  8.  17.  p.  230.  and  s.  124.  p.  S54. 

(g-)  1   Hale  475.    1  East.  P.  C.  c.  6. 
S.  18.  p.  281. 

{h)  I  Hale  475.  4  Blac.  Com.  200. 
1  Hawk.  P.  C.  c.  29.  s.  12.  1  East. 
P.  C.  c.  5.  s.  18.  p.  231.  Hawkins, 
speaking  of  the  instance  of  the  person 
ridin?  a  horse  used  to  kick  amongst  a 
crowd,  says,  it  would  be  murder 
though  the  rider  intended  no  more 
than  to  divert  himself  by  putting  the 
people  into  a  fright.  1  Hawk.  P.  C. 
«.  31.  s.  68.  and  sec  ante^  \%1, 

(0  4  Biac.  Com.  200. 


(k)  1  Hale  475.  3  Init  57.  1  East 
P.  C.  c.5.  s.  18.  p.  231. 

(0  Post.  258,  259. 

(m)21  Edw.  1.  St  2.  1  Hale  491. 
The  statute  3  and  4  W.  and  M.  c.  10. 
s.  5.  empowers  owners  of  deer  in  any 
inclosed  land,  or  any  persons  under 
them,  to  resist  offenders  in  like  man- 
ner as  in  ancient  parks.  And  by  stat 
4  and  5  W.  and  M.  c.  23.  s.  4.  lords  of 
manors,  or  anv  others  authorized  bj 
them  as  gamekeepers,  may  resist  ot> 
fenders  in  the  night  within  their  re- 
spective manors  or  royalties,  in  the 
same  manner  and  with  e^ua!  indem- 
nity, as  if  the  fact  had  been  committed 
in  any  ancient. chase,  &c. 


€HAP.  I.  $  4.3    UnUxwJid,  or  fVantan  Jets.  4:55 

although  it  appear  that  the  keeper  ordering  them  to  stand,  as- 
saalted  them  first,  and  that  they  fled,  and  did  not  turn  till  one  of 
the  keepers'  men  had  fired  and  hurt  one  of  their  companions,  (n) 

Also,  where  the  intent  is  to  do  some  great  bodily  harm  to  Death  from 
another,  and  death  ensues,  it  will  be  murder;  as  if  A*  intend  only  f"  act  intend- 
to  beat  B,  in  anger,  or  from  preconceived  malice,  and  happen  to  1,^^,^'^^ 
kill  him,  it  will  be  no  excuse  that  he  did  not  intend  all  the  mis- 
chief that  followed ;  for  what  he  did  was  malum  in  scy  and  he  must 
be  answerable  for  its  consequence.     He  beat  B.  with  an  intention 
of  doing  him  some  bodily  harm,  and  is  therefore .  answerable  for 
all  the  harm  he  did.(o)     So,  if  a  large  stone  be  thrown  at  one 
with  a  deliberate  intent  to  hurt,  though  not  to  kill  him,  and  by 
accident  it  kill  him,  or  any  other,  this  is  murder,  (p)     But  the 
nature  of  the  instrument,  and  the  manner  of  using  it,  as  calcu- 
lated to  produce  great  bodily  harm  or  not,  will  vary  the  offence, 
in  all  such  cases,  (f) 

Where  divers  persons  resolve  generally  to  resist  all  opposers  in  where  serenl 
the  commission  of  any  breach  of  the  peace,  and  to  execute  it  in  Join  to  do  an 
such  a  manner  as  naturally  tends  to  raise  tumults  and  affrays,  as  ^b^a^^^^ 
by  committing  a  violent  disseisin  with  great  numbers  of  people, 
or  going  to  beat  a  man,  or  rob  a  park,  or  standing  in  opposition 
to  the  sheriff's  posse,  they  must,  when  they  engage  in  such  bold 
disturbances  of  the  public  peace,  at  their  peril,  abide  the  event  of 
their  actions.     And  therefore  if  in  doing  any  of  these  acts  they 
happen  to  kill  a  man,  they  are  all  guilty  of  murder. (r)     But  it 
should  be  observed,  that  in  order  to  make  the  killing  by  any 
murder  in  all  of  those  who  are  confederated  together  for  an  un- 
lawful purpose,  merely  on  account  of  the  unlawAil  act  done  or  in 
contemplation,  it  must  happen  during  the  actual  strife  or  endea- 
vour, or  at  least  within  such  a  reasonable  time  afterwards  as  may 
leave  it  probable  that  no  fresh  provocation  intervened.  («) 

And  it  should  also  be  observed,  that  the  fact  must  appear  to  The  fact  must 
have  been  committed  strictly  in  jirasecution  of  the  purpose  for  appear  to  hare 
which  the  party  was  assembled;  ana  therefore,  if  divers  persons  be  J|^°  ^^^j^ 
engaged  in  an  unlawful  act,  and  one  of  them,  with  malice  pre*  prosecution 
pense  against  one  of  his  companions,  finding  an  opportunity,  kill  of  the  purpose 
him,  the  rest  are  not  concerned  in  the  guilt  of  that  act,  because  it  p^Z^  Jj? 
had  no  connection  with  the  crime  in  contemplation.  (/)    So,  where  sembled. 
two  men  were  beating  another  man  in  the  street,  and  a  stranger 
made  some  observation  upon  the  cruelty  of  the  act,  upon  which 
one  of  the  two  men  gave  him  a  mortal  stab  with  a  knife ;  and 
both  the  men  were  indicted  as  principids  in  the  murder ;  although 
both  were  doing  an  unlawful  act  in  beating  the  man,  yet  as  the 
death  of  the  stranger  did  not  ensue  upon  that  act,  and  as  it  ap- 
peared that  only  one  of  them  intended  any  injury  to  the  person 

(fi>  1  Bast  P.  C.  r.  6.  8.  31.  p.  856.  17.  1  Hale  439,  et  $equ.  4  Bkic.  Cora. 

ciliDz  1  MS.  Sum.  145,  175.   Sum.  37,  SOO.  1  East.  P.  C.  c.  55.  s.  33.  p.  857. 
46.  Palm.  546.  8  Roll.  Rep.  180.  («)  1  East.  P.  C.  c.  5.  s.  34.  p.  859. 

(#)  Post  859.  (0  1  Hawk.  P.  C.  c.  31.  s.  58.  Post. 

(p)  1  Hale  440,  441 .  351 .    And  see  the  charge  of  Foster,  J. 

(f )  Kel.  187.  1  East  P.  C.  c.  5.  s.  38.  on  a  soecial  commissioa  for  the  trial 

p.  857.  of  Jackson  and  Others,  at  Chicke$ter^ 

(r)  lHawk.P.C.c.31.s.51.Staundf.  9  St  Tri.  (ed.  bj  U9rgr.)7li,et$equ. 
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killed^  the  Judges  were  of  opinion  that  the  other  could  not  he 
guilty^  either  as  principal  or  accessory;  and  he  was  acquitted. (tc) 

In  a  case  where  a  party  of  smugglers  were  met  and  oppos^  by 
an  officer  of  the  crown,  and  during  the  scuffle  which  ensued  a  gun 
was  discharged  by  a  smuggler  which  killed  one  of  his  own  gang, 
the  question  was,  whether  the  whole  gang  were  guilty  of  this 
murder ;  and  it  was  agreed  by  the  court,  that  if  the  king's  officer, 
or  any  of  his  assistants,  had  been  killed  by  the  shot,  it  would  have 
been  murder  in  all  the  gang ;  and  also,  that  if  it  had  appeared  that 
the  shot  was  levelled  at  tibe  officer,  or  any  of  his  assistants,  it 
would  also  have  amounted  to  murder  in  the  whole  of  the  gang, 
though  an  accomplice  of  their  own  were  the  person  killed,  (tr) 
The  point  upon  which  this  case  turned  was,  that  it  did  not  appear 
from  any  of  the  facts  found/  that  the  gun  was  discharged  in  pro- 
secution of  the  purpose  for  which  the  party  was  assembled,{x) 
In  another  case  the  prisoners  were  hired  by  a  tenant  to  assist  him 
in  carrying  away  his  household  furniture  in  order  to  avoid  a  dis- 
tress. They  accordingly  assembled  for  this  purpose  armed  with 
bludgeons  and  other  offensive  weapons ;  and  a  violent  affray  took 
place  between  them  and  the  landlord  of  the  house,  who,  accom- 
panied on  his  part  by  another  set  of  men,  came  to  prevent  the 
removal  of  the  goods.  The  constable  was  called  in  and  produced 
his  authority,  but  could  not  induce  them  to  disperse :  and,  while 
they  were  fighting  in  the  street,  one  of  the  company,  but  which  of 
them  was  not  known,  killed  a  boy  who  was  standing  at  his  fether's 
door  looking  on,  but  totally  unconcerned  in  the  affray.  The  ques- 
tion was,  whether  this  was  murder  in  all  the  company ;  and  Holt, 
C.  J.,  and  Pollexfen,  C.  J.,  were  of  opinion  that  it  was  murder  in  all 
the  company,  because  they  were  all  engaged  in  an  unlawful  act, 
by  proceeding  in  the  af&ay  after  the  constable  had  interpos(4l  and 
commanded  them  to  keep  the  peace ;  especially  as  the  manner  in 
which  they  originally  assembled,  namely,  with  offensive  weapons 
and  in  a  riotous  manner,  was  contrarv  to  law.(v)  But  the  majo- 
rity of  the  Judges  held,  that  as  the  boy  was  found  to  be  uncon- 
cerned in  the  af&ay,  his  having  been  killed  by  one  of  the  company 
could  not  possibly  affect  the  rest ;  for  the  homicide  did  not  happen 
in  prosecution  oi  the  illegal  act.  (it)  And  it  seems  that  this  opi- 
nion proceeded  upon  the  ground  that  there  was  no  evidence  to 
shew  that  the  stroke  by  which  the  boy  was  killed  was  either  le- 
velled at  any  of  the  opposing  party,  or  was  levdled  'at  him  upon 
the  supposition  that  he  was  one  of  the  opponents,  and  therefore 
that  it  was  not  given  in  prosecution  of  the  purpose  for  which  the 
party  was  assembled,  (a) 


(ii)  1  Hawk.  P.  G.  c.  SI.  s.  58. 

(w)  Plummer's  case,  Kel.  109. 

(x)  Post.  358.  and  see  Mansell  and 
Herbert^s  case,  1  Hale  440,  441,  cited 
from  Dy.  188,  b. 

(y)  They  cited  Stamf.  17,  40.  Fitz. 
Cor.  850.  Crorap.  844. 

(z)  Hex  V.  Hodgson  and  others,  I 
Leach.  6.  See  Pluranier^s  case.  aiUe^ 
iiote(i9).  18  Mod.  689.     Thompson's 


case,  Kel.  66.  Anon,  cited  by  Holt, 
C.J.  1  Leach  7.  note  (a),  and  a  case 
Anon.  8  Mod.  165.  See  also  Keilw. 
161.  and  Bortbwick^scase,  Doagl.908. 
(a)  1  East  P.  C.  c.  5.  s.  33.  p.  858, 
859.;  and  see  the  remarks  or  Lord 
Hale  upon  the  case  of  Mansell  and 
Herbert  (Dy.  188,  b.)  in  1  Hale  440, 
441. 
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SECT.  V. 

Cases  where  the  KilUtig  takes  place  in  consequence  of  some  Lawful 
Act  being  criminally  or  imprope7*ly  performed,  or  of  some  Act 
'^performed  without  Proper  Authority. 

Dub  caution  should  be  observed  by  all  persons  in  the  discharge 
of  the  business  and  duties  of  their  respective  stations,  lest  they 
should  proceed  by  means  which  are  criminal  or  improper,  and 
exceed  the  limits  of  their  authority.  This  will  more  especially 
require  the  attention  of  officers  of  justice ;  and  should  be  kept  in 
mind  by  those  who  have  to  administer  correction  in  foro  domesticoy 
and  by  persons  employed  in  those  common  occupations  from  which 
danger  to  others  may  possible  arise. 

It  has  been  shewn  in  a  former  part  of  this  Chapter,  (i)  that  Officers  of 
ministers  of  justice,  when  in  the  execution  of  their  offices,  are  j«»ticeftctiiig 
specially  protected  by  the  law :  but  it  behoves  them  to  take  care  ""P^P^y* 
that  they  do  not  misconduct  themselves  in  the  discharge  of  their 
duty,  on  pain  of  forfeiting  such  protection.  Thus,  though  in  cases 
civil  or  criminal,  an  officer  may  repel  force  by  force,  where  his 
authority  to  arrest  or  imprison  is  resisted^  and  will  be  justified  in 
60  doing  if  death  should  be  the  consequence  ;(c)  yet  he  ought  not 
to  come  to  extremities  upon  every  slight  interruption,  nor  with- 
out a  reasonable  necessity.  ((Q  And  if  he  should  kill  where  no 
resistance  is  made,  it  will  be  murder :  and  it  is  presumed  that  the 
ofience  would  be  of  the  same  magnitude  if  he  should  kill  a  party 
after  the  resistance  is  over  and  the  necessity  has  ceased,  provided 
that  sufficient  time  has  elapsed  for  the  blood  to  have  cooled.  («) 
And  again,  though  where  a  felon  flying  from  justice  is  killed  by 
the  officer  in  the  pursuit,  the  homicide  is  justifiable  if  the  felon 
could  not  be  otherwise  overtaken ;(/)  yet  where  a  party  is  accused 
of  a  misdemeanor  only,  and  flies  from  the  arrest,  the  officer  must 
not  kill  him,»though  there  be  a  warrant  to  apprehend  him,  and 
though  he  cannot  otherwise  be  overtaken ;  and  if  he  do  kill  him,  it 
will  in  general  be  murder.  (5^)  So,  in  civil  suits,  if  the  party 
against  whom  the  process  hus  issued  fly  from  the  officer  endea- 
vouring to  arrest  him,  or  if  he  fly  after  an  arrest  actually  made,  or 
out  of  custody  in  execution  for  debt,  and  the  officer  not  being  able 
to  overtake  him  make  use  of  any  deadly  weapon,  and  by  so  doing, 
or  by  other  means,  intentionally  kill  him  in  the  pursuit,  it  will 
amount  to  murder.  (A)     And  also  in  the  case  of  impressing  seamen, 

(b)  AntCy  447.  el  nequ*  hold  of  the  prisoner,  and  pronouncing 

(c)  Anie^  449.  words  of  arrest,  is  an  actual  arrest ; 
{d)  4Blac.  Com.  180.  or  it  may  be  made  without  actually   * 
(e)  1  East  P.  C.  c.  5.  s.  63.  p.  297.  laying  hold  of  him,  if  he  submit  to 
(/)  1  Hale  481 .    4  Blac.  Com.  179.  the  arrest.  Homer  v.  Battjn  and  ano- 

Fo$t.27l.                    .  ther.  Bull.  N.P.  62.  and  see  1  'East. 

\g)  Fost.  271.  1  Hale  481.  P.  C.  c.  6.  s.  68.  p.  300.    But  see  Ar- 

(A)  1  Hale  481.    Post.  271.  1  East,    rowsmith  v.  Lc  Mesurier,  2  N.  R.  211. 

P.  C.  c.  5.  8.  74.  p.  306,  307.  Laying 
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if  the  party  fly,  it  is  conceived  that  the  killing  by  the  officer  in 
the  pursuit  to  overtake  him  would  be  manslaughter  at  least,  and  in 
some  cases  murder,  according  to  the  rules  which  govern  the  case 
of  misdemeanors ;  paying  attention,  nevertheless,  to  those  usages 
which  have  prevailed  in  the  sea-service  in  this  respect,  so  &r  as 
they  are  autnorized  by  the  courts  which  have  ordinary  jurisdiction 
over  such  matters,  and  are  not  expressly  repugnant  to  the  laws  of 
the  land.(t) 

If  an  officer  make  an  arrest  out  of  his  proper  district^  (except  as 
he  may  be  authorized  by  the  late  act  5  Geo.  4.  c.  18.)  or  if  an  officer 
have  no  warrant  or  authority  at  all,  he  is  no  legal  officer,  nor  entitled 
to  the  special  protection  of  the  law :  and  if  he  purposely  kill  the 
party  for  not  submitting  to  such  illegal  arrest,  it  will  be  murder  in 
all  cases,  at  least  where  an  IndiiFerent  person  acting  in  the  like 
manner,  without  any  such  pretence,  would  be  guilty  to  that  ex- 
tent. (A;)  Thus  where  a  warrant  had  been  directed  from  the  Ad- 
miralty to  Lord  Danby  to  impress  seamen,  and  one  Browning  his 
servant,  without  any  warrant  in  writing,  (Q  impressed  a  person 
who  was  no  seaman,  and  upon  his  trying  to  escape  killed  him,  it 
was  adjudged  murder,  (m)  And  where  the  captain  of  a  man  of 
war  had  a  warrant  for  impressing  mariners,  upon  which  a  deputa- 
tion was  indorsed  in  the  usual  form  to  the  lieutenant ;  and  the 
mate,  with  the  prisoner  Dixon,  and  some  others,  but  without 
either  the  captain  or  lieutenant,  impressed  one  Anthony  How, 
who  never  was  a  mariner,  but  was  servant  to  a  tobacconist,  and 
upon  How  making  some  resistance,  and  for  that  purpose  drawing 
a  knife,  which  he  held  in  his  hand,  Dixon,  with*a  lsu*ge  walking- 
ttick,  about  four  feet  long,  and  a  great  knob  at  the  end  of  it,  gave 
How  a  violent  blow  on  the  side  of  his  head,  of  which  he  died  in 
about  fourteen  days;  it  was  adjudged  murder.  The  capture  and 
detention  of  How  were  considered  as  unlawful  on  two  accounts ; 
first,  because  neither  the  captain  or  lieutenant  were  present,  and 
Dixon  was  no  lawful  officer  tor  the  purpose  of  pressing,  nor  an 
assistant  to  a  lawful  officer;  secondly,  because  How  was  not  a 
proper  object  to  be  impressed.  It  was  lawful  therefore,  under 
these  circumstances,  for  How  to  defend  himself;  and  Dixon's 
killing  him,  in  consequence  of  an  unlawful  capture  and  detention, 
was  murder,  (n)  So  if  a  court  martial  order  b  man  to  be  flogged 
where  they  have  no  jurisdiction,  and  the  flogging  kills  the  man, 
the  members  who  concurred  in  that  order  are  guilty  of  murder,  (a) 

It  is  no  excuse  for  killing  a  man  that  he  was  out  at  night  as  a 
ghost  dressed  in  white  for  the  purpose  of  alarming  the  neighbour- 
hood, even  though  he  could  not  otherwise  be  taken.  The  neigh^ 
bourhood  of  Hammersmith  had  been  alarmed  by  what  was  sup- 

(0  1  Bast  P.  C.  c.  5.  8.  75.  p.  808.  repugnant  to  the  lav^  of  the  land. 

Borthwick's  case,  Dougl.  SOT.  (m)  0.  B.  ISth  Oct.  1690,  Rokebj*s 

(Ar)  1  East.  P.  C.  c.  5.  8. 78.  p.  S\2,  MS.  cited  in  Seijt  Foster*8  MS.  and  in 

(/)  A  verhaX  delegation  of  the  power  1  East  P.  C.  312. 

to  impress  seamen  was  held  bad  in  (n)  Dixon's  case,  Khugti,  Ass.  1756, 

Borthwick*s  case,  Dougl.  807.  thoarh  cor.  Dennison,  J.  (ndd  to  be  1758,  ia 

it  appeared  to  be  the  osaee  of  the  Seijeant  Foster's  MS.)  cited  in  1  Bast 

navy,  and  that  the  petty  officers  had  P.  C.  c.  5.  s.  80.  p.  SIS. 

usually  acted  without  any  other  au-  {a)  By  Heath  J.  in  Warden  o. 

fhority  than  such  verbal  orders.    But  4  Taunt  77. 
the  usage  was  considered  as  directly 
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posed  to  be  a  ghost :  the  pnBoner  went  out  with  a  loaded  gun  to 
take  the  ghost;  and,  upon  meeting  with  a  person  dressed  in  white, 
immediately  shot  him.  McDonald,  C.  B.,  Kooke  and  Lawrence  Js., 
Vere  clear  that  this  was  murder,  as  the  person  who  appeared  as  a 
ghost  was  only  guilty  of  a  misdemeanor ;  and  no  one  might  kill 
him,  though  he  could  not  otherwise  be  taken.  The  jury,  how- 
ever, brought  in  a  verdict  of  manslaughter :  but  the  court  said 
that  they  could  nut  receive  that  verdict ;  and  told  the  jury  that  if 
they  believed  the  evidence  they  must  &id  the  prisoner  guilty  of 
murder ;  and  that  if  they  did  not  believe  the  evidence,  they  should 
acquit  the  prisoner.  The  jury  then  found  the  prisoner  guilty,  and 
sentence  was  pronounced :  but  the  prisoner  was  afterwards  re- 
prieved. (A) 

Gaolers  and  their  officers  are  under  the  same  special  protection  Dureasof  im- 
as  other  ministers  of  justice :  but  in  regard  to  the  great  power  pri«>n™«>*  ^y 
which  they  have,  and,  while  it  is  exercised  in  moderation,  ought  *^*"' 
to  have  over  their  prisoners,  the  law  watehes  their  conduct  with  a 
jealous  eye.  If  therefore  a  prisoner  under  their  care  die,  whether 
by  disease  or  accideiit,  the  coroner,  upon  notice  of  such  death, 
which  notice  the  gaoler  is  obliged  to  give  in  due  time,  ought  to 
resort  to  the  gaol ;  and  there,  upon  view  of  the  body,  make  inqui- 
sition into  the  cause  of  the  deadi;  and  if  the  death  was  owing  to 
cruel  and  oppressive  usage  on  the  part  of  the  gaoler  or  any  officer 
of  his,  or,  to  speak  in  the  language  of  the  law,  to  duress  of  impri- 
sonment j  it  will  be  deemed  wilful  murder  in  the  person  guilty  of 
such  duress,  (o)  The  person  guilty  of  such  duress  will  be  the 
party  liable  to  prosecution,  because,  though  in  a  civil  suit,  the 
principal  may  in  some  cases  be  answerable  in  damages  to  the  party 
injured  through  the  default  of  the  deputy;  yet,  in  a  capital  pro- 
secution, the  sole  object  of  which  is  the  punishment  of  the  delin- 
quent, each  man  must  answer  for  his  own  acts  or  defaults,  (p) 

A  gaoler,  knowing  that  a  prisoner  infected  with  the  smallpox 
lodged  in  a  certain  room  in  the  prison,  confined  another  prisoner 
against  his  will  in  the  same  room.  The  second  prisoner,  who  had 
not  bad  the  distemper,  of  which  fact  the  gaoler  had  notice,  caught 
the  distemper,  and  died  of  it :  this  was  holden  to  be  murder,  (q) 

Huggins  was  warden  of  the  Fleet  prison,  with  power  to  execute  Case  of 
the  office  by  deputy ;  and  appointed  one  Gibbon,  who  acted  as  de-  Hugpiisaiid 
puty.    Gibbon  had  a  servant,  Barnes,  whose  business  it  was  to     *"'^' 
take  care  of  the  prisoners,  and  particularly  of  one  Arne;  and 
Barnes  put  Arne  into  a  new-built  room,  over  the  common  sewer, 
the  walls  of  which  were  damp  and  unwholesome,  and  kept  him 
without  fire,  chamber-pot,  or  other  necessary  convenience,  for 
forty-four  days,  when  he  died.     It  appeared  that  Barnes  knew  the 
unwholesome  Situation  of  the  room,  and  that  Huggins  knew  the 
condition  of  the  room  fifteen  days  at  least  before  the  death  of 
Arne,  as  he  had  been  once  present  at  the  prison,  and  seen  Arne 
under  such  duress  of  imprisonment,  and  turned  away;  at  which 
time  Barnes  shut  the  door  of  the  room,  in  which  Arne  continued 

(b)  Rex  ti.  Smith,  0.  B.  Jan.  1804.  Barnes,  8  Str.  888. 

MS.  Bayley  J.  4  Bl.  Cool  801.  n.  (q)  Post.  888.  referring  to  the  case 

Co)  FoBt  38 1.    1  Hale  465.  of  Castell  v.  Bambridge  and  Corbet  <aii 

{p)  Foftt.  388.    Rex  v.  Huggins  and  appeal  of  murder),  8  Str.  856. 
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till  he  died.  It  was  fonnd  that  Ame  had  sickened  and  died  by 
duress  of  imprisonment,  and  that  during  the  time  Gibbon  was 
deputy  Huggins  sometimes  acted  as  warden.  Upon  these  fact« 
the  court  were  clearly  of  opinion  that  Barnes  was  guilty  of  mur- 
der. But  they  thought  that  Huggins  was  not  guilty,  as  it  could 
not  be  inferred,  from  merely  seeing  the  deceased  once  during  his 
confinement,  that  Huggins  knew  that  his  situation  was  occasioned 
by  the  improper  treatment,  or  that  he  consented  to  the  continuance 
of  it :-  and  they  said,  that  it  was  material  that  the  species  of  duress 
by  which  the  deceased  came  to  his  death  could  not  be  known  by 
a  bare  looking-in  upon  him.  Huggins  could  not  know  the  cir- 
cumstances under  which  he  was  placed  in  the  room  against  his 
consent,  or  the  length  of  his  confinement,  or  how  long  he  had  been* 
without  the  decent  necessaries  of  life  :  and  it  was  likewise  materi^d 
that  no  application  was  made  to  Huggins,  which  perhaps  might 
have  altered  the  case.  And  the  court  seeme^  also  to  think  that 
as  Barnes  was  the  servant  of  Gibbon,  and  Gibbon  had  the  actual 
management  of  the  prison,  the  accidental  presence  of  the  prin- 
cipal would  not  amount  to  a  revocation  of  the  authority  oi  the 
deputy,  (r) 

with  respect  to  the  duty  of  officers  in  the  execution  of  criminals, 
it  has  been  laid  down  as  a  rule,  that  the  execution  ought  not  to 
^ory  from  the  judgment;  for  if  it  doth,  the  officer  will  be  guilty  of 
felony  at  least,  if  not  of  murder.  (5)  And  in  conformity  to  this  rule 
it  has  be^n  holden,  that  if  the  judgment  be  to  be  hanged,  and  the 
officer  behead  the  party,  it  is  murder ;  {J)  and  that  even  the  king 
cannot  change  the  punishment  of  the  law  by  altering  the  han^ng 
or  burning  into  beheading,  though,  when  beheading  is  part  of  the 
sentence,  the  King  may  remit  the  rest.(t<)  But  others  have  thought 
more  justly  that  this  prerogative  of  the  crown,  founded  in  mercy 
and  immemorially  exercised,  is  part  of  the  common  law ;  {w)  and 
that  though  the  King  cannot  by  nis  prerogative  vary  the  execution 
BO  as  to  aggravate  the  punishment  beyond  the  intention  of  thelaw^ 
yet  he  may  mitigate  the  pain  or  infamy  of  it :  and  accordingly  that 
an  officer  acting  upon  a  warrant  from  the  crown  for  beheading  a 
person  under  sentence  of  death  for  felony  would  not  be  guilty  of 
any  offence,  (or)  But  the  rule  may  apply  to  an  officer  varying  from 
the  judgment  of  his  own  head,  and  without  warrant  or  the  colour 
of  authority,  (y) 

Parents,  masters,  and  other  persons  having  authority  in  foro 
fifro  domettico.  domestico,  may  give  reasonable  correction  to  those  under  their 

care;  and  if  death  ensue  without  their  fault,  it  will  be  no  more'  than 


Dvttj  of  offi- 
cers in  the 
execatiap  of 
criminalB. 


Correction  in 


(r)  Rex  V.  Huepns  and  Barnes,  8 
Stra.  888.  2  Lord  Rajm.  U74.  Fost. 
S22.  1  £ast.  P.  C.  c.  5.  8.  92.  p.  SSI, 
332* 

(^  1  Hale  501.  2  Hale  411.  3  Inst. 
62,211.    4BIac.Com.  179. 

h)  1  Hale  433,  454,  466,  501.  2 
Hale  411.  3  Inst  52.  4  Blac.  Com. 
179. 

(«)  3  Inst.  52.    2  Hale  412. 

(w)  Fost.  270.  F.  N.  B.  244.  h.  19 
Rjm.  FtiBti.  284, 


(jr)  Fost.  868.  4  Blac.  Com.  405. 
1  East.  P.  C.  C.  5.  s.  96.  p.  335. 

(jf)  It  was,  boweirer,  the  practice, 
founded  in  humaaiiy,  when  women 
were  condemned  to  be  burned  for 
treason,  to  strangle  them  at  the  slake 
before  the  fire  reached  them,  though 
the  letter  of  the  judgment  was  that 
they  should  be  burnt  in  the  fire  iffi 
they  were  dead,  Fost.  268.  The  30 
Geo.  3.  c.  48.  now  directs  that  they 
shall  be  hanged  as  other  oflfeadcrs. 
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accidental  death.  But  if  the  correction  exceed  the  bounds  of  due 
moderation^  either  in  the  measure  of  it,  or  in  the  instrument  made 
use  of  for  that  purpose,  the  death  ensuing  will  be  either  murder  or 
manslaughter,  according  to  the  circumstances  of  the  case.  Where 
the  fact  is  done  with  a  dangerous  weapon,  improper  for  correction, 
and  likely  (the  age  and  strength  of  the  party  being  duly  consi- 
dered) to  kill  or  maim ;  such  as  an  iron  bar,  a  sword,  a  pestle,  or 
great  staff;  or  where  the  patty  is  kicked  to  the  ground,  his  belly 
«tamped  upon,  and  so  killed,  it  will  be  murder.  (2)  Thus,  where  a 
master  had  employed  his  apprentice  to  do  some  work  in  his  ab- 
sence, and  on  his  return  found  it  had  been  neglected,  and  there- 
upon threatened  to  send  the  apprentice  to  Bridewell,  to  which  the 
apprentice  replied,  '*  I  may  as  well  work  there,  as  with  such  a 
'^  master;"  upoii  which  the  master  struck  the  apprentice  on  the 
head  with  a  bar  of  iron  which  he  had  in  his  hand,  and  the  appren- 
tice died  of  the  blow ;  it  was  held  murder :  for  if  a  father,  master^ 
or  schoolmaster,  correct  his  child,  servant,  or  scholar,  it  must  be 
with  such  things  as  are  fit  for  correction,  and  not  with  such  instru*  . 
ments  as  may  probably  kill  them ;  otherwise,  under  pretence  of 
correction,  a  parent  may  kill  his  child;  and  a  bar  of  iron  is  no 
instrument  01  correction,  (a) 

Jf  persons,  in  pursuit  of  their  lawful  and  common  occupations,  Pcnons  fol- 
pee  danger  probably  arising  to  others  from  their  acts,  and  yet  per-  commonoc- 
sist,  wiBiQut  giving  sujficient  warning  of  the  danger,  the  death  capations. 
which  ensues  wijl  be  murder.    Thus,  if  workmen  throwing  stones, 
rubbish,  or  other  things  from  a  house,  in  the  ordinary  course  of 
their  business,  happen  to  kill  a  person  underneath,  the  question 
will  be,  whether  they  deliberately  saw  the  danger,  or  betrayed  any 
consciousness  of  it.    If  they  did,  and  yet  gave .  no  warning,  a 
general  majignity  of  heart  may  be  inferred,  (b)  and  the  act  will 
amount  to  murder  from  its  gross  impropriety,  (c)     So  if  a  person 
driving  a  cart  or  other  carriage,  happen  to  kill,  and  it  appear  that 
he  saw^  or  had  timely  notice  of  the  mischief  likely  to  ensue,  and 
yet  drove  on,  it  will  be  murder,  (rf)     The  act  is  wilful  and  deli- 
berate, and  manifests  a  heart  regardless  of  social  duty,  {e) 


SECT.  VI. 

0/  tlie  Indictment,  Trials  8fc. 

Although  the  prisoner  may  be  charged  with  murder  by  thetn^ttt-  indictment. 
sition  of  the  coroner  y  it  is  usual  also  to  prefer  an  indictment  against 
him.     And  it  is  said  to  be  proper  to  frame  an  indictment  for  the 

(z)  1  Hawk.  P.  C.  c.  29.  s.  5.     1  (c)  3  Inst.  57.    4  Blac.  Com.  194. 

Hale  453,  473.    Eex  v.  Keite,  1  Lord  1  East.  P.  C.  c.  5.  s.  38.  p.  962. 

RayiD.  144.  (d)  1  Hale  475.    Post  263.     1  East. 

(a)  Rex  V.  Grey,  Kei.  64.    Fost  P.  C.  c.  5.  s.  38.  p.  862. 
«62.  {€)  Post.  263. 

(b)  Ante,  454. 
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In  what  place 
the  offender 
mast  be  in- 
dicted. 


offence  of  murder  in  all  cases  where  the  degree  of  the  offence  is  at 
all  doubtful ;  (/)  and  unquestionably  where  there  is  any  reason- 
able ground  for  supposing  that  the  facts^  as  they  will  be  given  in 
evidence,  may  lead  to  the  conclusion  of  the  higher  offence  having 
been  committed,  it  will  be  culpable  not  to  prefer  an  indictment  for 
murder. 

With  reject  to  the  place  in  which  the  indictment  is  to  be  pre- 
ferred, it  wUl  be  necessary  to  state  some  of  the  legislative  enact- 
ments by  which  trials  for  murder  are  regulated. 

Murder,  like  all  other  offences,  must  r^ularly,  according  to  the 
common  law,  be  inquired  of  in  the  comity  in  which  it  waa  com- 
mitted. It  appears  however  to  have  been  a  matter  of  doubt  at  the 
common  law,  whether,  when  a  man  died  in  one  county  of  a  stroke 
received  in  another,  the  offence  could  be  considered  as  having  been 
completely  committed  in  either  county  :{g)  but  by  the  statute 
2  and  3  £dw.  6.  c.  24.  s.  2.  it  is  enacted,  that  the  trial  shall  be  in 
the  county  where  the  death  happens.  The  fourth  section  of  this 
statute  also  makes  provision  for  the  trial  of  an  accessory ^  where 
the  murder  is  committed  in  one  county  and  the  party  is  accessory 
thereto  in  any  other  county;  and  enacts,  that  an  mdictment  against 
such  accessory  in  the  county  where  the  offence  of  accessory  is 
committed,  shall  be  as  effectual  as  if  the  principal  offence  had  been 
committed  within  the  county  where  the  indictment  against  the 
accessory  shall  be  found.  And  authority  is  given  to  the  Judges  of 
gaol  delivery,  &c.,  or  two  of  them,  of  the  county  where  the  offence 
of  the  accessory  shall  have  been  committed,  on  suit  to  them  made^ 
to  write  to  the  keeper  of  the  records  where  the  principal  shall  have 
been  convicted,  to  certify  them  whether  such  principal  be  at- 
tdnted,  convicted,  or  otherwise  discharged,  which  he  is  require4 
to  certify  under  his  seal.  (A) 

If  a  person  be  stricken  and  die  in  the  county  of  A.,  and  the 
body  be  found  in  B.,  it  is  to  be  removed  into  A.  for  the  coroner 
of  that  county  to  take  the  inquest,  (i) 

By  the  statute  26  Hen.  8.  c.  6.  it  is  enacted,  that  murder  and 
the  moi^r  18  other  felonies  committed  in  Wales  may  be  inquired  of  and  tried 
wSm!  "^  upon  an  indictment  in  the  next  adjoining  English  county  where 
the  King's  writ  runneth :  and  Herefordshire  has  been  holden  to 
be  the  next  adjoining  English  county  to  South  TFcdeSy  and  Shrop- 
shire  to  North  Wales: (J)  but  it  has  been  considered  as  a  doubt- 
ful point  in  what  place  the  trial  ought  to  be,  supposing  the  stroke 
given  in  an  English  county,  and  the  death  in  Waks.Qc) 

There  are  also  statutes  which  relate  to  the  trial  of  murder,  and 
other  offences  which  have  been  committed  upon  the  sea,  and 
either  within  the  King's  dominions  or  without. 


Trial,  when 


if)  1  Edst.  P.  C.  c.  5.  s.  105.  p.  340. 

(g-)  8  Hawk.  P.  C.  c.  26.  s.  S6.  1 
Bast  P.  C.  c.  6.  8.  128.  p.  301. 

(fc)  2  &  3  Edw.  ff.  c.  24.  s.  4.  Ante^ 
40.  Before  this  statute,  the  coroner, 
iuper  viium  corporU^  might  have  in- 
quired at  commoa  law,  of  all  accesso-' 
nes  or  procurers  before  the  fact, 
though  the  procurement  were  in  aa« 
other  county.     1  Hale  427. 

2 


(i)  2  Hale  66.  1  MS.  Sam.  54.  1  Bast. 
P.C.  C.5.  S.127.p.  361. 

(J)  Athos*  case,  (father  and  son,) 
8  Mod.  136.  Parry's  case,  1  hatdk 
125.     1  Stark.  Cr.  PI.  15. 

(k)  1  East.  P.  C.  C.  5.  s.  129.  p.  363, 
ei  ieq,  where  see  a  learned  argument 
upon  this  point.  Aad  see  also  1  Stark. 
Cr.  PL  14, 15. 
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The  28Heo.  8.  c.  15.  s.  1.  enacta^  that  all  felonies^  murders,  When  it  is 
&e.  committed  upon  the  sea,  or  in  any  haven,  river,  creek,  or  ^^°J^^5  'IST 

1  1  1-1     •ii  t'l  •.'•Oil  "ic  Ma,  or 

place  where  the  admiral  has  or  pretends  to  have  power,  authority,  in  any  haven, 
or  jurisdiction,  shall  be  inquired,  tried,  &c.  in  #  such  shires  and  &c.  where  the 
places  in  the  realm  as  shall  be  limited  by  the  King's  commission,  ^l^^'^n^'l^' 
in  like  form  as  if  such  offences  had  been  committed  upon  the  land,  in  foreign* 
The  proceedings  upon  this  statute  and  the  extent  of  the  Admiralty  P«^* 
jurisdiction  have  been  already  considered :(/)  it  may  however  be 
again  mentioned  in  this  place,  that  by  the  15  Rich.  2.  c.  3.  the 
Admiral  has  jurisdiction  given  to  him  to  enquire  '^  of  the  death  of 
a  man,  and  of  a  mayhem  done  in  great  ships  hovering  in  the 
main  stream  of  great  rivers,  only  beneath  the  bridges  of  the 
"  same  rivers,  nigh  to  the  sea,  and  in  none  other  places  of  the 
^'  same  rivers."     In  a  late  case  at  the  Aamiralty  session,  of  a 
murder  committed  in  a  part  of  Milford  haven,  where  it  was  about 
three  miles  over,  about  seven  or  eight  miles  from  the  mouth  of 
the  river  or  open  sea,  and  about  sixteen  miles  below  any  bridges 
over  the  river,  a  question  was  made,  whether  the  place  where  the 
murder  was  committed  was  to  be  considered  as  within  the  limits 
to  which  commissions  granted  under  the  statute  28  Hen.  8.  c.  15. 
extend  by  law:  and  upon  reference  to  the  Judges,  they  were 
unanimously  of  opinion  that  the  trial  was  properly  had.(m)    With 
respect  to  accessaries  to  felonies  committed  upon  the  high  seas,  Jt 
is  enacted  by  the  43  Geo.  3.  c.  1 13.  s.  5.«  that  they  shafi  be  liable 
to  be  tried  by  such  court  and  in  such  manner  as  is  directed  by  the. 
statute  28  Hen.  8.  c.  15.,  for  trying  felonies  committed  upon  the 
high  seas.(ii) 

By  a  late  statute,  the  46  Geo.  3.  c.  54.,  all  murders  and  other 
offences  committed  upon  the  sea,  or  in  any  haven,  river,  &c. 
where  the  Admiral  has  jurisdiction,  may  be  enquired  of  and  tried 
according  to  the  common  course  of  the  laws  of  the  realm,  used 
for  offences  committed  upon  the  land  within  the  realm,  and  not 
otherwise,  in  any  of  his  Majesty's  islands,  plantations,  colonies, 
dominions,  forts,  or  fiictories,  under  the  King's  commission ;  and 
the  commissioners  are  to  hav«  the  same  powers  for  such  trial 
within  any  such  island,  &c.  as  any  commissioners  appointed  under 
the  statute  28  Hen.  8.  c.  15.  would  have  for  the  trial  of  offences 
within  the  realm.  The  provisions  of  this  act  are  extended  by  a 
more  recent  statute,  the  67  Geo.  3.  c.  53.,  to  murders  and  man- 
slaogbters  committed  in  places  not  within  his  Majestjr^s  dominions. 
It  enacts,  that  murders  and  manslaughters  committed  on  land  at 
the  settlement  in  the  bay  of  Honduras^  by  any  person  residing  or 
being  within  the  settlement,  and  in  the  islands  of  Niew  Zealand 
and  Otaheite,  or  within  any  other  islands,  countries,  or  places  not 
within  his  Majesty's  dominions,  nor  subj,eet  to  any  European  state 
or  power,  nor  within  the  territory  of  the  United  States  of  ^me- 
ricay  by  the  master  or  crew  of  any  British  ship  or  vessel,  or  any 
of  them,  or  by  any  person  sailing  in  or  belonging  thereto,  or  that 
shall  have  sailed  in  and  belonged  to,  and  have  quitted  any  British 
ship  or  vessel  to  live  in  any  dl  the  said  islands,  &c.,  or  that  shall, 
be  there  living,  may  be  tried  and  punished  in  any  of  bis  Majesty's 

(J)  jl9ae,  ion,  Jnie^  107. 

(m)  Rex  n.  Bnice»  8  Leach  108S.       (n)  AmU,  40. 
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islands,  plantations,  colonies,  &c.  by  the  King's  commission  issued 
by  virtue  of  the  46  Geo.  3.  c.  54.  in  the  same  manner  as  if  such 
offences  had  been  committed  upon  the  high  8eas.(o) 

With  respect  to  murders  and  other  capital  crimes  committed  in 
Netvfoundland  and  the  isles  thereto  belonging,  it  is  enacted  by 
the  ]0  &  11  W.  3.  c.  25.  s.  13.  that  they  may  be  tried  in  any 
county  of  England :  and  though  the  King  is  enabled  by  subse- 
quent statutes^!;}  to  erect  courts  of  civil  and  criminal  jurisdiction 
in  that  country,  it  does  not  appear  that  those  statutes  take  away 
the  jurisdiction  given  by  the  statute  10  &  11  W.  3. 
TriAl.— After        The  33  Hen.  8.  c.  23.  enacts,  that  if  any  person  being  examined 
«"™in*J»o»     before  the  King's  council,  or  three  of  them,  upon  treasons,  mur- 
klDff^^ttncil.  ^^^^i  &c*  confess  such  offences,  or  the  council,  or  three  of  them^ 
upon  such  examination,  think  any  person  so  examined  to  be  vehe- 
mently suspected  of  any  treason  or  murder,  the  King's  commis- 
sion may  be  made  to  such  persons  and  into  such  shires  and  places 
as  shall  be  named  and  appointed  by  the  King  for  the  qieedy  trial 
of  such  offenders ;  and  gives  power  to  the  commissioners  to  en- 
quire and  determine  such  ofiences  within  the  shires  and  places 
limited  by  their  commission,  in  whatsoever  other  shire  or  place, 
within  the  King^s  dominions  or  tvithoutj  such  offences  so  exa- 
,  mined  were  done  or  committed.    This  statute  did  not  extend  to 
accessories ;  but  by  the  43  Geo.  3.  c.  113.  s.  6.  it  is  provided  that 
its  powers  and  authorities  shall  be  extended  to  the  oflfence  of  pro- 
cunng,  &c«  or  otherwise  becoming  an  accessory  be/ore  the  hot  to 
any  murder.  (;)     It  was  in  one  case  objected  tnat  the  statute  33 
Hen.  8.  c.  2i3.  did  not  extend  to  murders  committed  out  of  the 
realm :  but  the  court  over-ruled  the  objection,  the  statute  being 
clear  as  to  that  point,  (r) 
H?  Of  mn^      Though  this  statute  of  33  Hen.  8.  is  not  confined  to  offences 
den'oommiu'  Committed  within  the  King's  dominions;  yet,  in  a  case  where  a 
tedb^Bubjecto  prisoner  at  war  abroad  had  entered  on  board  an  English  merchant 
of  thiBconntiy  g^p^  ^^^  whUst  in  that  capacity  had  committed  an  ofiGence  upon 
ttatSL*^        '^  Englishman  in  a  foreign  country,  it  was  decided  that  he  could 
not  be  tried  for  it  here  under  this  statute,  on  the  ground  that  he 
could  not  be  deemed  a  subject  of  this  country.    The  offender, 
Depardo,  was  a  Spaniard,  and  taken  prisoner  at  sea ;  and  whilst 
abroad  entered  on  board  an  Indiaman,  sailed  to  C/dna,  and  mur- 
dered an  Englishman  in  the  Canton  river :  it  was  within  the  tide- 
way,  about  eighty  mOes  from  the  sea.    Upon  a  case  reserved 
for  the  opinion  of  the  Judges,  it  was  ui^ed  that  the  prisoner  was 
not  liable  to  be  tried  here,  because  he  never  became  subject  to  the 
laws  of  this  country ;  that  he  was  not  so  by  birth,  and  did  not 
become  so  by  entering  on  board  the  Indiaman.    No  judgment  was 
^ven,  but  the  prisoner  was  discharged,  (a) 

But  a  British  subject  is  indictable  under  the  33  Hen.  8.  for  the 

(o)  57  Geo.  3.  c.  53.  s.  1.    The  8d  76.  continued  by  34  Geo.  3.  c.  44.  and 

section  provides  that  the  act  shall  not  35  Geo.  3.  c.  25. 

be  construed  to  repeal  the  33  Hen.  8.  (9)  By  s.  7.  this  act  of  the  43  Geo. 

c*  23.    And  see  farther  as  to  the  trial  8.  is  not  to  extend  to  IreUmd. 

of  offences  committed  on  land  in  the  (r)  Rex  v.  Baling,  I  Bast  P.  C.  c.  5. 

bay  o^HoHduroiy  the  stat  59  Geo.  3.  a.  133.  p.  369. 

c.  44.  (a)  Rex  v.  Depardo,  Mich.  T.  1807. 

(p)  39  Geo.  3.  c.  46.    33  Geo.  3.  c.  1  Taoat  26.  Russ.  &  Ry.  136. 
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murder  of  another  British  subject^  though  the  murder  were  within 
the  dominions  of  a  foreign  state.  And  the  indictment  need  not 
allege  in  terms  that  either  the  deceased  or  the  ofifender  were  Bri- 
tish subjects  :  the  statement  that  the  person  murdered  was  at  the 
time  in  the  King's  peace  being  considered  a  sufficient  allegation 
that  he  was  a  British  subject ;  and  the  conclusion  in  the  indict- 
ment that  the  offence  was  against  the  King's  peace,  being  con- 
sidered as  shewing  sufficiently  that  the  offender  was  a  British 
subject.  The  indictment  charged  in  substance  that  the  prisoner, 
at  Lisbon^  in  the  kingdom  of  Partugaly  in  parts  beyond  the  seas 
without  England,  one  H.  G.,  in  the  peace  of  God  and  of  our  lord 
the  King,  then  and  there  being,  feloniously- did  assault,  shoot,  and 
murder,  against  the  peace  of  our  said  lord  the  King.  After  a  con- 
viction upon  this  indictment  it  was  objected, — I.  That  the  offence 
being  out  of  the  King's  dominions  and  within  the  dominions  of  a 
foreign  state,  was  not  triable  under  the  33  Hen.  8. ;  and — 2.  that 
the  prisoner  and  the  deceased  should  have  been  stated  to  hare 
been  subjects  of  our  lord  the  King  at  the  time.  But,  after  argu- 
ment, the  Judges  held  that  the  offence  was  triable  here,  though 
committed  in  a  foreign  kingdom,  the  prisoner  and  the  deceased 
being  both  subjects  of  this  realm  at  the  time ;  and  that  the  stating 
H.  G.  to  be  in  the  King's  peace  at  the  time  sufficiently  imported 
that  he  was  the  King's  subject  at  the  time ;  and  that  the  state- 
ment that  this  was  against  the  King's  peace  sufficiently  imported 
that  the  prisoner  was  also  a  subject  of  this  realm  at  that  time. 
The  prisoner  was  executed.  (6) 

Where  a  person  was  struck,  &c.  upon  the  high  seas  and  died  J?^*''""^?* 
upon  shore,  it  was  holden  that  the  admiral  had  no  cognizance  of  ia  u]J^n°iie  ^' 
the  offence  by  virtue  of  his  commission.  (5)  And  it  was  doubtful  8ea,orabroRd» 
whether  such  offence  could  be  tried  at  common  law :(/)  the  statute  *od  the  death 
2  Geo.  2.  c.  21.  has  therefore  made  provision  for  such  cases.  It  where  the 
enacts  "  that  where  any  person  shall  be  feloniously  stricken  or  wound,  &c. 
^' poisoned  upon  the  sea,  or  at  any  place  out  of  JEneland,  and  '""P^"*^*, 

^^    I.  11    J-        ip  xi.  ^1  ^    F      .  ....      „®    ,      '.  shore,  and  the 

'^  shall  die  of  the  same  stroke  or  poisonmg  withm  England;  or  ^eath  at  sea, 
'*  where  any  person  shall  be  feloniously  stricken  or  poisoned  at  or  abroad. 
^^  any  place  within  England,  and  shall  die  of  the  same  stroke  or 
^^  poisoning  upon  the  sea,  or  at  any  place  out  of  England;  in 
^*  either  of  the  said  cases  an  indictment  thereof  found  by  the  jurors 
^^  of  the  county  in  England  in  which  such  death,  stroke,  or  poi- 
^^  soning,  shall  happen  respectively  as  aforesaid,  whether  it  shall 
'*  be  found  before  the  coroner  upon  the  view  of  such  dead  body^ 
**  or  before  the  justices,  &c.  who  shall  have  authority  to  enquire 
^^  of  murders,  shall  be  as  good  and  effectual  in  the  law,  as  well 
^^  against  the  principals  in  any  such  murder  as  the  accessories 
^^  thereunto,  as  if  such  felonious  stroke  and  death  thereby  ensu- 
ing, or  poisoning  and  death  thereby  ensuing,  and  the  offence  of 
such  accessories,  had  happened  in  the  same  county  where  such 
^'  indictment  shall  be  found."    And  it  further  provides,  that  the 


{b)  Rex  V.  Sawyer,  East.  T.  1815.    ruled. 
MS.  Bayley,  J.,  and  Russ.  &  Rt.  294.        (a)  8  Hale  17, 80.  1  East.  P.  C.  c.  5. 
Another  objection  was  tha^the  indict-    s.  131.  p.  365,  366.     Ante,  108. 
nient  onght  to  have  concluded  contra        (1)  Id,  and  1  Hawk.  P.  C.  c.  31.  s.  18. 
formam  bMuH:  but  that  was  also  over- 
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justices  of  gaol  delivery  &c.  shall  proceed  thereon^  and  that  the 
offender  shall  receive  the  like  trials  &c»  as  if  the  murder  and  offence 
of  such  accessories  had  happened  in  that  county  in  which  such 
indictment  is  found. 

Where  a  person  standing  on  the  shore  of  a  harbour  fired  a 
loaded  musket  at  a  revenue  cutter  which  had  struck  upon  a  sand- 
bank in  the  sea,  about  a  hundred  yards  from  the  shore,  by  which 
another  was  maliciously  killed  on  board  the  boat,  it  was  holden 
that  the  trial  must  be  in  the  Admiralty  court,  and  not  at  com- 
mon law.(w) 
Form  of  the         ^  f^^  ^f  ^^  general  rules  relating  to  the  form  of  the  indict- 

ment  may  be  mentioned  m  this  place. 
Description  of  jf  the  name  of  the  party  killed  be  not  known,  it  may  be  laid  to 
kiU^.  ^  ^^  certain  person  to  the  jurors  unknown. («;)  A  bastard  must 
not  be  described  by  his  mother's  name  till  he  has  gained  that 
name  by  reputation.  Frances  Clark  was  indicted  for  the  murder 
of  George  Lakcman  Clark,  a  base-bom  infant  male  child,  aged 
three  weeks.  The  child  was  her's ;  and  had  been  christened  George 
Lakeman,  the  father's  name.  The  murder  was  proved,  but  there 
was  no  evidence  that  the  child  had  ever  been  called  Clark ;  and  on 
a  case  reserved  the  Judges  held  that  as  it  had  not  obtained  the 
mother's  name  by  reputation,  it  was  improperly  called  Clark  in 
the  indictment ;  and  that  as  there  was  nothing  but  the  name  to 
identify  it  in  the  indictment,  the  conviction  could  not  be  sup- 
ported, (a)  It  is  not  necessary  to,  state  the  addition  of  the  party 
killed,  though  it  may  sometimes  be  convenient  to  do  so  for  the  sake 
of  distinction,  (x)  Nor  is  it  necessary  to  allege  that  the  partv 
killed  was  "  in  the  peace  of  God  and  of  our  lord  the  king,  &c. ' 
though  such  words  are  commonly  inserted,  for  they  are  not  of 
substance,  and  perhaps  the  truth  may  be  tliat  the  party  was  at 
the  time  actually  breaking  the  peace,  (y)  If  a  constable,  watch- 
man, or  other  minister  of  justice,  be  killed  in  the  execution  of  his 
office,  the  special  matter  need  not  be  stated,  but  the  offender  may 
be  indicted  generally  of  murder  by  malice  prepense,  {z) 
Statement  of  The  indictment  should  in  all  respects  be  adapted  as  closely  to 
the  dwSbt'and  ^^  truth  as  possible.  It  is  essentially  necessary  to  set  forth  par- 
the  means  by  ticularlv  the  manner  of  the  death,  and  the  means  by  which  it  was 
^'^'^tod^^**  effected  :(n)  and  this  statement  may,  according  to  the  circum- 
stances of  the  case,  be  one  of  considerable  length  and  particu- 
larity, (o)  But  it  will  be  sufiicient  if  the  manner  of  the  death 
proved  agree  in  substance  with  that  which  is  charged.  Therefore 
if  it  appear  that  the  party  were  killed  by  a  different  weapon  from 
that  described,  it  will  maintain  the  indictment :  as  if  a  wound  or 
bruise  alleged  to  have  been  given  with  a  sword  be  proved  to  have 

(u)  Rex  V.   Coorabe,   1785 — 6.    1  (z)  Rex  v  Mackallv,  9  Rep.  68.    1 

Hawk.  P.  C.  c.  87.  s.  17.    1  Leach  388.  Hale  460.     18  Rep.  17. 

1  East.  P.  C.  c.  5.  s.  131.  p.  367.  ^nU^  (n)  1  East  P.  C.  c.  5.  a.  107.  p.  841. 

108.  (o)  As  in  the  case  of  Jackson  and 

(w)  1  East.  P.  C.  c.  5.  s.  114.  p.  345.  others,  9  St.  Tri.  715.  (ed.  by  Ham.) 

(a)  Rex  V.  Clark,  £a«t.  T.  1818.  MS.  where  the  indictment  stated  a  muraer 

Bayley,  J.,  and  Russ.  &  Ry.  358.  by  a  long  course  of  barbarous  usag^b. 

<x)  8  Hale  188.  But  see  posU  473,  as  to  the  statement 

(jf)  8  Hawk.  P.  C.  c.  85.  s.  73.    8  of  special  circumstances. 

Hale  1 86. 
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been  given  Tiritha  staff  or  axe ;  or  a  wound  or  bruise  alleged  to 
bave  been  given  with  a  wooden  staff,  be  proved  to  have  been  given 
with  a  stone.  So  if  the  death  be  laid  to  have  been  by  one  sort  of 
poisoning,  and  it  turn  out  to  have  been  by  another,  the  difference 
will  not  be  material.  But  if  a  person  be  indicted  for  one  species 
of  killing,  as  by  poisoning,  he  cannot  be  convicted  by  evidence 
of  a  species  of  death  entirely  different,  as  by  shooting,  starving, 
or  strangling.  (&)  Where  the  manner  of  the  death  is  doubtful,  it 
will  be  proper  to  lay  it  differently  in  different  counts,  so  as  to 
meet  the  evidence,  (c) 

It  seems  to  be  necessary  to  aver  a  striking  where  the  death  has 
been  occasioned  by  a  wound,  bruise,  or  other  assault :  and  it  ap- 
pears to  have  been  holden  that  an  indictment  stating  that  the  party 
of  malice  aforethought  murdered,  or  gave  a  mortal  wound,  with- 
out saying  that  he  struck^  &c.  was  bad.(c^)  But  this  doctrine  has 
been  questioned,  (^)  though  it  is  admitted  to  be  most  safe  to  use 
the  term  where  it  may  seem  to  be  required  by  the  nature  of  the 
fact.(/)  In  a  late  case,  where  the  indictment  charged  that  the 
prisoners  foith  certain  stones  of  no  value,  which  they  in  their 
right  hands  then  and  there  had  and  held,  in  and  upon  the  back 
part  of  the  head  of  him  the  said  W.  W.,  then  and  there  feloniously, 
&c.  and  of  their  malice  aforethought  did  cast  and  thrmv^  and  that 
they  with  the  stones  aforesaid,  so  as  aforesaid  cast  and  thrown, 
the  said  W.  W.  in  and  upon  the  back  part  of  the  head  of  him  the 
said  W.  W.,  feloniously,  &c.  did  strike,  8tc. — objection  was  taken 
that  the  mode  of  causing  the  death  was  not  properly  stated.  But 
the  point  being  submitted  to  the  consideration  of  the  Judges,  they 
were  unanimously  of  opinion  that  the  cause  of  the  death  was  sufBi- 
ciently  stated ;  it  being  clear  that  the  stones  were  what  were  cast 
and  thrown  at  the  deceased ;  and  the  word  with  might  be  rejected, 
or  the  words  cast  and  throw  might  be  considered  to  be  used  as 
neuter  verbs.  (2)  It  seems  also  that  if  the  death  be  occasioned  by 
any  instrument  holden  in  the  hand  of  the  partv  killing  at  the  time, 
it  should  be  so  alleged ;  and  that  regularly  the  instrument  should 
be  stated  to  be  of  a  certain  value  or  of  no  value :  but  an  able 
writer  says  that  he  could  not  find  the  grounds  for  the  first  of  these 
averments,  and  that  the  latter  does  not  seem  to  be  essential.  (^) 
It  has  been  considered  as  necessary  to  state  in  what  part  of  the 
body  the  wound  was  given,  and  also  to  state  the  length  and  depth 
of  it. (A)     But  this  doctrine  was  overruled,  or  at  least  qualified,  in 

(h)  1  East.  P.  C.  c.  6.  8.  107.  p.  341.  {g)  1  East.  P.  C  c.  6.  s.  108.  p.  341, 
8  Hawk.  P.  C.  c.  83.  s.  84.    8  Hale  348.    In  the  case  of  Rex  v.  Dale,  ante^ 
185,   186.     8  Inst.  319.    Mackally*s  note  (z),  it  was  objected  that  after  the 
case,  9  Co.  67.  words  *'  certain  stones"  there  should 
(e)  As  in  Rex  v.  Uindmarsh,  8  Leach  have  been  a  videlicet^  mentioning  the 
569.  namber,  and  also  that  it  was  not  ex- 
{d)  Rex  V.  Long,  5  Co.  188  a.    Dy.  pressed  in  what  hand  the  stones  were 
99.    8  Hale  184.    Rex  v.  Lorkin,  1  held  by  eac;^  of  the  prisoners :  but  the 
Bulstr.  184.  objections  were  not  considered  as  ma- 
ce) 8  Hawk.  P.  C.  c.  83.  s.  88.,  re-  terial. 
ferring  to  Cro.  Jac.  635.    Sura.  807.  (h)  8  Halo  185,  186.*  8  Hawk.  P.  G. 
Yelv.  88.  c  83.  s.  80, 81.  Trefn.EnL  10.  Staundf. 
if)  8  Hawk.  P.  C.  ibid,  78  b.  79  a.   4  Co.  40  b.  41 .    5  Co.  180, 
(x)  Rex  V.  Dale  and  others,  Hil.  T.  181  b.  188.    Cro.  Jac.  95.    Stark.  Cr. 
1884.  1  Ry.  &  Mood.  C.  C  5.  L.  875,  380. 
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a  late  case.  The  indictment^  after  stating  that  the  prisoners  felo- 
niously and  of  their  malice  aforethought  made  an  assault  on  the 
E arty  killed,  and  threw  him  down  upon  the  ground ;  and  with  their 
anas  and  feet,  while  he  was  upon  the  ground,  in  and  upon  his 
head,  stomach,  breast,  belly,  back,  and  sides,  feloniously,  &c. 
divers  times,  with  great  force  and  violence  did  strike,  beat^  and 
kick,  and  with  their  hands,  feet,  and  knees  did  strike,  push,  press^ 
and  squeeze,  proceeded  thus, — '^giving  to  the  said  J.  D.  then  and 
'^  there,  as  well  by  the  pulling,  pushing,  casting,  and  throwing  of 
^^  him  the  said  J.  D.  down,  unto  and  upon  the  ground  as  aforesaid, 
^'  and  by  the  striking,  beating,  and  kicking,  of  him  the  said  J.  D., 
''  whilst  he  was  so  lying  and  being  upon  the  ground  as  aforesaid, 
*^  in  and  upon  the  head,  stomach,  breast,  belly,  back,  and  sides,  of 
^^  him  the  said  J.  D.  as  aforesaid,  as  also  by  the  striking,  pushing, 
^^  pressing,  and  squeezing  of  him  the  said  J.  D.,  whilst  he  the 
*^  said  J.  D.  Was  so  lying  and  being  upon  the  ground  as  aforesaid, 
^^  in  and  upon  the  belly,  breast,  stomach,  and  sides  of  him  the  said 
^^  J.  D.,  with  the  hands,  knees,  and  feet  of  them  the  said  R.  M. 
'''  and  B.  M.  in  manner  aforesaid,  several  mortal  bruises,  lacera- 
^  tions,  and  wounds,  in  and  upon  the  belly,  breast,  stomach,  and 
^'  sides,  of  him  the  said  J.  D. ;''  of  which  said  several  mortal 
bruises,  lacerations,  and  wounds,  the  said  J.  D.,  from,  &c.  did 
languish,  &c.;  and  then  it  averred  the  death  and  the  murder  in  the 
usual  form.  A  conviction  having  taken  place,  the  prisoner's 
counsel  moved  in  arrest  of  judgment.  It  was  urged  that  the  in- 
dictment was  insufficient  in  stating  only  that  there  were  several 
mortal  bruises,  lacerations,  and  wounds,  on  several  parts  of  the 
body,  of  which  the  party  languished  and  <Ued ;  that  a  considerable 
degree  of  certainty  was  necessary  in  the  statement  of  the  wounds 
on  the  face  of  the  indictment,  and  of  the  situation,  length,  &c.  of 
each  ;  that  it  was  necessary  to  describe  the  particular  parts  of  the 
body  on  which  the  wound  or  wounds  is  or  are  alleged  to  be ;  that 
charging  a  wound  to  be  inflicted  on  the  side  or  sides  of  a  man  is 
bad,  without  more  particularity,  as  non  constat  whether  it  is  to 
be  taken  to  be  the  side  or  sides  of  the  body,  or  of  the  head,  or  of 
any  or  of  what  limb  ;  that  the  indictment,  according  to  ancient 
forms,  should  so  state  the  fact  as  that  a  finger  might  be  placed 
upon  the  part  of  the  body  where  the  wound  is  described  to  be ; 
that  this  was  still  requisite,  although  a  conviction  might  take 
place  upon  evidence  varjring  from  it,  for  the  particulars  ought  to 
be  stated  accurately  accorcUiig  to  the  facts  as  they  are  supposed 
to  be,  for  the  previous  information  of  the  court  and  of  the  party 
charged,  with  a  view  to  a  due  investigation,  and  in  order  ttuit  it 
might  appear,  by  such  statement  of  particulars,  that  a  due  enquiry 
had  been  made  by  the  grand  jury  or  the  coroner's  inquest  as  to 
these  circumstances,  before  a  paurty  should  be  put  to  undergo  the 
pain  and  peril  of  a  trial ;  and  that  the  facts  ought  not  to  be  wan- 
tonly or  purposely  varied  from  in  such  statement;  and  2  Hale 
P.  C.  185,  186,  was  cited  and  observed  upon. 

Judgment  was  respited ;  and  the  matter  submitted  to  the  consi- 
deraticm  of  the  Judges,  who  met  twice  for  the  purpose  of  consi- 
dering the  case.  At  the  second  meeting  the  majority  of  the 
Judges,  viz.  Gaselee,  J.,  HuUock,  R.,  Garrow,  B.,  Burrough,  J., 
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Park,  J.,  Bayley,  J.,  Graham,  B.,  Alexander,  L.  C. B.,  Best,  L.  C.  J., 
and  Abbott,  L.  C.  J.,  held  the  conviction  right,  as  it  appeared  in 
several  old  precedents  (a)  that  the  length,  breadth,  and  depth,  of 
the  wounds  were  not  stated;  and  also  that  Mr.  Justice Xawrence 
had  instructed  the  clerk  of  assize  upon  the  Oxford  circuit  to  omit 
these  particulars  when  there  were  more  wounds  than  one,  and 
that  his  instructions  had  been  followed.  And  they  held  that 
although  they  might  have  felt  great  difficulty  had  the  precedents 
been  uniform ;  yet,  as  there  were  precedents  against  the  objection, 
they  might  consider  whether  common  sense  required  a  statement 
of  these  particulars :  and  as  the  statement,  if  introduced,  need 
not  be  proved,  they  thought  it  unnecessary.  Liltledale,  J.,  and 
Holroycl,  J.,  difiered  from  the  other  Judges,  and  thought  the  in- 
dictment bad.  {b) 

It  had  long  been  settled  that  though  it  was  considered  necessary 
to  state  the  manner  and  place  of  the  hurt,  and  its  nature,  in  order 
that  the  indictment  might  be  good  as  to  its  formality  ;  yet,  if  it 
appeared  upon  the  evidence  that  the  party  died  of  another  land  of 
wound,  in  another  place,  the  indictment  was  nevertheless  main- 
tainable. (A)  It  is  necessary,  in  all  cases,  that  the  death  by  the 
means  stated  should  be  positively  alleged,  for  it  cannot  be  taken 
by  implication :  if,  therefore,  it  be  stated  that  the  death  was 
caused  by  any  stroke,  the  indictment  should  proceed  to  aver  that 
the  prisoner  thereby  gave  to  the  deceased  a  mortal  wound  or 
bruise,  whereof  he  died;(/)  and  an  indictment  setting  forth  that 
the  prisoner  choaked  the  deceased,  ma  sttffbciUione  olnit,  instead 
of  de  qua  sujffbcatione,  &c  was  adjudged  to  be  erroneous,  (m)  And 
if  the  means  of  the  death  be  alleged  to  be  by  poison,  it  should  be 
averred,  after  stating  particularly  the  manner  m  which  the  poison 
was  administered,  that  the  party  died  of  the  poison  so  taken,  and 
the  sickness  thereby  occasioned,  (n)  And  an  indictment  which 
stated  the  death  to  have  been  caused  by  means  of  ravishing  an 
infant,  but  omitted  to  aver  that  a  mortal  wound  or  bruise  was 
given,  was  holden  to  be  defective.(o) 

In  a  case  where  the  death  proceeded  from  suffocation,  by  the 
swelling  up  of  the  passage  of  the  throat )  and  such  swelling  pro- 
ceeded from  wounds  occasioned  by  forcing  things  into  the  throat ; 
it  was  held  that  the  statement  .might  he  that  the  things  were 
forced  into  the  throat,  and  the  deceased  thereby  suffocated ;  and 
that  it  was  not  necessary  to  mention  the  inmiediate  cause  of  suf- 
focation ;  namely,  the  swelling  of  the  throat.  The  indictment 
charged  a  murder,  by  forcing  and  thrusting  moss  and  dirt  into  the 
mouSi,  nose,  and  throat  of  a  child,  by  which  forcing  and  thrusting 
of  the  moss  and  dirt  into  the  mouth,  &c.  the  child  was  then  and 
there  suffocated.  It  appeared  that  this  forcing  of  the  moss  and 
dirt  did  not  produce  immediate  strangulation,  and  that  they  were 

(«)  Rast.  Entr.  S68,  SSS.    Co.  Sntr.  (k)  2  Hale  185,  186.  8  Hawk.  P.  C. 

355.    West  Symb.  117, 151,  153,  154,  cSS.s.  81. 

155,  835,  860,  861.  (0  8  Hale  186. 

(5)  Rex  V.  Mosley  and  another,  ear.  (m)  1  Roll.  137.    8  Hawk.  P.  C.  c. 

Holroyd,  J.,  York  Lent  Ass.  1 885,  and  83.  s.  88. 

decided  by  the  Judges  at  their  second  (n)  1  Bast  P.  C.  c.  5.  s.  111.  p.  S4Sm 

meeting,  Trio.  T.  1886.  Ry.  &  Mood.  8  Hawk.  P.  C.  c.  83.  s.  88,  8S. 

C.  C.  97.  (o)  Rex  v.  Lad,  1  Leach  96. 
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removed  before  the  child  died:  but  the  forcing  them  into  the 
throat  made  the  throat  swell  so  as  to  choak  up  the  passage ;  and 
then  the  child  died  of  suffocation.  Upon  a  case  reserved,  the 
Judges  held,  that  as  the  primary  cause  of  the  sufibcation  was  the 
forcing  the  moss  into  the  throat  of  the  child,  it  was  not  necessary 
to  state  in  the  indictment  the  intermediate  process ;  viz,  the  swell- 
ing up  of  the  passage  of  the  throat,  which  occasioned  the  suffocar- 
tion,  such  swelling  having  arisen  by  forcing  the  moss  into  the 
throat,  (a) 
ATerment  of  It  is  necessary  to  state,  that  the  act  by  which  the  death  was 
IhM^/u^^'ul  occasioned  was  done  feloniously,  and  especially  that  it  was  done 
inent  of  timeT  ^^  malice  aforethoughty  {p)  which,  as  we  have  already  seen,  is  the 
place,  &c.  and  great  characteristic  of  the  crime  of  murder ;  {q)  -and  it  must  also 
conclusion.  gg  stated,  that  the  prisoner  murdered  the  deceased,  (r)  If  the 
averment  respecting  malice  aforethought  be  omitted,  and  the  in- 
dictment only  allege  that  the  stroke  was  given  felonionsly,  or  that 
the  prisoner  murdered,  &c.  or  killed,  of  sleiv  the  deceased,  the 
conviction  can  only  be  for  manslaughter,  {s)  It  is  also  necessary 
to  allege  the  time  and  place,  as  well  of  the  wound  as  of  the  death ; 
so  that  where  the  party  is  indicted  in  the  county  where  the  death 
happened,  under  the  statute  2  and  3  Edw.  6.  c.  24.,  (/)  the  stroke 
should  be  alleged  in  the  county  where  it  really  was ;  and  by  the 
same  rule  the  offence  must  be  alleged  in  the  place  where  it  was 
committed  in  indictments  upon  the  statutes  28  Hen.  8.  c.  15.  and 
33  Hen.  8.  c.  23.  {u)  for  murders  upon  the  sea,  or  in  other  places 
therein  mentioned,  {x)  A  charge  that  A.,  on  such  a  day,  at,  &c. 
made  an  assault  upon  B.,  and  him  with  a  knife  feloniously  struck, 
killed,  and  murdered,  was  held  not  to  import  sufSciently  that  the 
stroke  was  at  the  same  time  and  place  as  the  assault,  for  want  of 
the  words  ^^then  and  there;''  and  for  this  and  other  exceptions 
an  outlawry  on  this  charge  was  reversed,  (a)  And  the  respective 
times  of  the  wound  and  death  must  be  shewn,  that  it  may  appear 
that  the  deceased  died  within  a  year  and  a  day  from  the  stroke  or 
other  cause  of  death :  but  though  the  day  or  year  be  mistaken,  it 
is  not  material,  if  it  appear  by  the  evidence  that  the  death  happened 
within  the  time  limited,  without  which  the  law  does  not  attribute 
the  death  to  the  stroke  or  poison.(y)  The  indictment  is  concluded, 
by  charging  the  murder  upon  the  party  by  way  of  consequence 
from  the  antecedent  matter,  in  a  positive  iJlegation  that  the  pri- 
soner in  manner  and  by  the  means  aforesdd  feloniously,  wilfully, 
and  of  his  malice  aforetnought,  did  (poison.)  kill,  and  murder,  (z) 
And  where  the  stroke  was  at  one  time  or  pltoe,  and  the  death  at 
another,  if  the  day  be  specially  alleged,  it  should  be  that  on 
which  the  party  died,  and  not  that  on  which  he  was  stricken ;  for 
until  he  died  it  was  no  murder,  (o) 

(a)  Rex  V.  Tye,  East.  T.  1818.  MS.  (I)  Jnte,  462. 

Bayley,  J.  Ross.  and.  Ry.  845.  («)  Jnte^  463,  464. 

(p)  2  Hale  186,  187.    Staund.  P.  G.  .  (x)  1  East  P.  G.  c,  5.  s  112.  p.S4S. 

ISO.    Bradley  V.  Banks,  YeW.  205.  (jf)  2  Hawk.  P.  C.  c.  23.  8.90.    « 

.    (q)  Anley  421 ,  el  seq.  Inst  318.     I  East  P.  C.  c.  5.  s.  1 12.  p. 

(r)  2  Hawk.  P.  C.  c.  23.  s.  77.  Anon.  343. 

Dy.  304.  F98i,  note  (x).  (a)  Rex  v.  Buckler,  Dy.  69  a. 

(t)  I  East.  P.  C.  c.  5.  &  1 16.  p.  345»  (z)  1  East  P.X.  c.  &  s*  117.  p.  347. 

346.     2jaal«186.      ,  (o)  Id.  aid. 
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Where  the  grand  jury  return  the  bill  of  indictment  only  a  true  Of  the  finding 
bill  for  manslaughter^  and  ignoramus  as  to  the  murder,  it  is  stated  d^ctmcnt^b'v' 
to  have  been  the  usual  course  to  strike  out,  in  the  presence  of  the  the  grand  jury, 
grand  jury,  the  words  ^^  maliciously''  and  ''of  malice  aforethought," 
and  '^  murder,"  and  to  leave  only  so  much  as  makes  the  bill  to  be 
one  for  manslaughter ;  (/»)  and  this  appears  to  be  the  practice  at 
the  present  time  upon  some  of  the  circuits :  (c)  but  it  has  been 
thought  to  be  the  safer  way,  to  present  a  new  bill  to  the  grand 
jury  for  manslaughter,  {d)     lliough  the  same  indictment  may 
charge  one  with  murder  and  another  with  manslaughter,  yet  if  it 
charge  both  with  murder,  the  grand  jury  cannot  find  it  a  true  bill 
against  one,  and  manslaughter  as  to  the  other;   but  a  finding 
against  one  for  murder  will  be  good,  and  there  ought  to  be  a  new 
bill  against  the  other  for  manslaughter,  {e) 

If,  as  is  very  commonly  the  case,  there  be  an  indictment  for  Arraignment, 
murder,  and  the  coroner's  inquisition  for  the  same  oiFence  against 
the  same  person,  at  the  same  sessions  of  gaol  delivery,  the  usual 
practice  appears  to  be  to  arraign  and  try  the  prisoner  upon  both, 
in  order  to  avoid  the  plea  of  autrefois  acquit  or  attaint ;  and  to  in- 
dorse his  acquittal  or  attainder  upon  both  presentments.  (/) 

Where  a  man  has  been  acquitted  generally  upon  an  indictment  Pleasof  «iiA>e- 
for  murder,  autrefois  acquit  is  a  good  plea  to  an  indictment  for  the  ^^^V^^^^ 
manslaughter  of  the  same  person ;  and  ^  canverso  where  a  man  has  toM. 
been  acquitted  on  an  indictment  for  manslaughter,  he  shall  not  be 
indicted  for  the  same  death  as  murder  y  the  fact  being  the  same, 
and  the  difference  only  in  the  degree,  (a)     And  upon  similar 
grounds  it  should  seem,  that  one  who  has  been  convicted  upon  an 
indictment  for  manslaughter,  and  had  his  clergy  allowed,  may 
plead  autrefois  convict  to  an  indictment,  charging  the  same  death 
upon  him  as  a  murder,  {x)     And  it  is  clear  that  autrefois  convict 
of  manslaughter,  and  clergy  thereupon  allowed,  was  a  good  bar  in 
an  appeal  of  murder,  (y)   And  auterfois  acguity  or  autrefois  attaint j 
upon  an  indictment  for  murder,  is  a  good  plea  to  an  indictment 
charging  the  same  death  as  petit  treason.  (2) 

As  a  final  determination  in  a  court  having  competent  jurisdic- 
tion is  conclusive  in  all  courts  of  concurrent  jurisdiction,  it  has 
been  held  that  a  party  who  has  killed  another  in  a  foreign  country, 

{h)  2  Hale  1 GS.  equally  where  the  part;f  has  been  ae- 

(c)  Ex  relat.  Mr.  Pogh,  Clerk  of  quilted  upon  a  former  iodictraent  for 

Assize,  on  the  Ox/brif  Circuit,  1816.  maiislaugnter,  the  plea  in  the  latter 

{d)  By  Lord  Hale,  (S  Hale  16^.)  on  case  is  clearly  proper,  upon  the  ground, 

the  ground  that  the  words  of  the  in-  that  if  the  party  was  not  guilty  even  of 

dorsement  do  not  make  the  indictment,  manslaui>;hter,  he  cannot  be  charged 

but  only  evidence  the  assent  or  dissent  with  having  caused  the  death,  with  the 

of  the  grand  jury,  and  that  the  bill  it-  circumstances  of  aggravation  neces- 

self  is  the  indictment  when  affirmed.  sary  to  constitute  murder. 

{e)  1  East.  P.  C.  c.  5.  s.  116.  p.  347.  (^)  Rexo.  Wigge8,4  Co.  45. 

(/)  1  Bast  P.  C.  c.5.  s.  134.  p.  371.  (z)  8  Hale  846,  858.   Post  389.    As 

(a)  iUx  V.  Holcroft,  4  Co.  46  b.    8  to  the  general  doctrine  of  these  pleas. 

Hale  846.  alnd  that  they  can  only  avail  where  the 

(jr)  The  only  objection  would  be,  first  indictment  was  valid,  see  1  Chit 

that  he  could  not  have  been  c<mvicted  Crim.  L.  458,  et  teq.    And  see  Rez  v. 

of  murder  upon  the  former  indict*  Clark,  po$L  478,  473. 
meat}  aod  though  this  might  be  said 
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and  been  there  proBecnted,  tried,  and  acqidtted,  may  avail  himself 
of  such  acquittal  in  answer  to  any  charge  against  him  in  this  coun-* 
try  for  the  same  oflFence,  (e) 

In  a  case  where  the  prisoner  had  been  tried  for  murder,  and 
convicted  of  manslaughter,  and  had  received  the  benefit  of  clergy, 
and  was  subsequently  tried  for  murder,  and  convicted  of  man- 
slaughter, in  kUling  another  individual  (who  died  after  the  first 
trial)  by  the  same  act  which  caused  the  death  of  the  first ;  the 
Judges  were  unanimously  of  opinion,  that  the  former  allowance  of 
clergy  protected  the  prisoner  against  any  punishment  upon  the 
second  verdict ;  and  that  if  the  prisoner  were  to  be  called  up  for 
judgment,  he  might  rely  upon  such  allowance  as  a  bar.  (/) 
Of  the  cyi-  The  evidence,  in  cases  of  murder,  will  consist  of  the  proof  of  the 

dence.  particular  facts  and  circumstances  which  shew  the  killing  as  stated 

in  the  indictment,  and  that  it  was  committed  by  the  party  accused, 
of  malice  aforethought.  It  should  be  observed,  however,  that 
when  the  fact  of  killing  is  proved,  all  the  circumstances  of  acci- 
dent, necessity,  or  infirmity,  are  to  be  satisfactorily  shewn  by  the 
prisoner,  unless  they  arise  out  of  the  evidence  produced  against 
him ;  for  the  law  presumes  the  fact  to  have  been  founded  in  malice 
until  the  contrary  appears,  (g-) 

A  charge  of  murder  by  forcing  a  person  to  take,  drink,  and 
swallow  down  oil  of  vitriol,  will  be  sufficiently  supported  by  evi- 
dence of  forcing  him  to  take  it  into  his  mouth  and  throat,  if  that 
produced  the  death ;  and  negative  evidence  that  none  could  have 
been  swallowed  down,  and  that  the  efiect  upon  the  throat  must 
have  produced  the  death,  will  not  vary  the  case.  The  indictment 
was,  that  the  prisoner,  contriving  to  murder  J.  S.  with  oil  of  vitriol, 
gave  him  a  quantity  tiiereof,  and  forced  him  to  take  it  into  his 
mouth  and  throat,  knowing  it  would  occasion  his  death ;  by  means 
whereof  he  became  disordered  \  and  by  the  oil  of  vitriol  atbresaidy 
and  by  the  disorder,  choaking,  &c.  occasioned  thereby,  died :  and 
to  this  indictment  there  was  a  plea  of  autrefois  acquit,  'ihe 
former  indictment  stated,  that  the  prisoner,  contrivuig  to  murder 
J.  S.  by  poison,  gave  him  poison;  that  is,  oil  of  vitriol,  and  forced 
him,  to  take,  drink,  and  swallow  it  down,  by  means  whereof  he 
became  sick;  and  by  the  poison  so  by  him  taken,  drank,  and  swal«> 

(e)  Rex  V.  Hutchinson,  1  Show.  6.  Ruas.  and  Ry.  888.  The  act  which 
Bull.  N.  P.  945.  3  Mod.  104.  1  Leach  occasioned  the  death  of  the  two  indi- 
135,  note  («).  The  defendant  being  viduals  (two  children)  was  one  amd  ike 
apprehended  here,  and  committed  to  $ame.  The  general  effect  of  the  allow- 
Newgate,  was  brought  into  K.  B.  by  ance  of  clergy,  after  the  8  Etis.  c.  4., 
habeas  corpus  t  where  he  produced  an  was  to  discharge  all  offences  precedent 
exemplification  of  the  record  of  his  within  clergy ;  bnt  not  such  as  were 
acquittal  in  Portuc[al:  but  the  King  not  entitled  to  the  benefit  of  clergy. 
(Car.  2.)  being  willing  to  have  him  But  by  the  late  act,  6  Geo.  4.  c.  85.  s. 
tried  here  for  the  same  offence,  re-  4.,  the  allowance  of  the  benefit  of 
ferred  the  point  to  the  consideration  clergy  to  any  person  who  shall  be  con- 
of  the  Judges ;  who  all  agreed,  that  as  victed  of  any  felony,  shall  not  render 
the  party  had  been  already  acquitted  the  person  to  whom  such  benefit  is 
of  tne  charge  by  the  law  of  Portugal,  allowed  dispunishable  for  any  other 
he  could  not  be  tried  for  it  again  in  felony,  hj  him  or  her  committed,  be- 
England.  fore  the  time  of  sudi  allowance. 

(f)  Rex  V.  Jennings,  EasLT.  1819.  (g)  Fost255.  JnU,  488,483. 
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lowed  down  as  aforesaid,  and  of  the  sicknesB  occasioned  thereby^ 
he  died.  On  demurrer,  the  plea  was  overruled,  subject  to  a  case, 
and  the  prisoner  was  tried  and  convicted.  The  case  was  argued ; 
and  ft  was  urged,  that  on  the  first  indictment  swallowing  must 
have  been  proved,  which  in  fact  had  been  negatived ;  and  that 
proof  of  forcing  J.  S.  to  take  it  into  his  mouth  and  throat  would 
not  have  been  sufficient :  but  eleven  Judges  (Wood,  B.  being  ab- 
sent) held  otherwise.  It  was  also  urged,  that  upon  the  first  indict- . 
ment  it  must  have  been  proved,  that  oil  of  vitriol  was  a  poison, 
which,  in  the  second,  would  not  be  necessary :  but  the  Judges 
seemed  to  think,  that  the  second  indictment  implied,  that  oil  of 
vitriol  was  a  poison,  and  a  pardon  was  recommended,  (a) 

It  has  been  holden  as  a  rule,  that  no  person  should  be  convicted  Role  as  to  iu 
of  murder  unless  the  body  of  the  deceased  has  been  found :  and  a  JjJJJ^'J^- 
very  great  Judge  says, "  I  would  never  convict  any  person  of  mur-  of*  he  dc- 
"  der  or  manslaughter,  unless  the  fact  were  proved  to  be  done,  or  ceased  has 
«  at  least  the  body  be  found  dead."  (A)    But  this  rule,  it  seems,  i^^n  found, 
must  be  taken  with  some  qualifications ;  and  circumstances  may 
be  sufficiently  strong  to  shew  the  fact  of  the  murder,  though  the 
body  has  never  been  found.    Thus,  where  the  prisoner,  a  mariner, 
was  indicted  for  the  murder  of  his  captain  at  sea,  and  a  witness 
stated  that  the  prisoner  had  proposed  to  kill  the  captain,  and  that 
the  witness  being  afterwards  alarmed  in  the  night  by  a  violent 
noise,  went  upon  deck,  and  there  observed  the  prisoner  take  the 
captain  up  and  throw  him  overboard  into  the  sea,  and  that  he  was 
not  seen  or  heard  of  afterwards ;  and  that,  near  the  place  on  the 
deck  where  the  captain  was  seen,  a  billet  of  wood  was  found,  and 
that  the  deck  and  part  of  the  prisoner's  dress  were  stained  with 
blood ;  the  court,  though  they  admitted  the  general  rule  of  law, 
left  it  to  the  jury  to  say,  upon  the  evidence,  whether  the  deceased 
was  not  killed  before  his  body  was  cast  into  the  sea ;  and  the  jury 
being  of  that  opinion,  the  prisoner  was  convicted,  and  (the  convic- 
tion being  unanimously  approved  of  by  the  Judges)  was  afterwards 
executed,  (t) 

It  is  better  not  to  put  forth  more  of  the  special  circumstances  Proof  of  the 
of  the  case,  in  an  indictment  for  murder,  than  are  required  by  the  JJchidict^"* 
established  rules :  but  if  all  the  special  matter  in  respect  of  which  ment. 
the  law  implies  malice  be  set  forth,  it  is  laid  down  that  a  variance 

(a)  Rex  9.  Clarke,  Hil.  T.  1880.     1  mother  and  reputed  father  of  a  bastard 

Brod.  and  Bing^h.  478.  child  were  observed  to  take  the  child 

{h)  2  Hale  890.  to  the  margin  of  the  dock,  at  Liver" 

(i)  Rex  r.  Hindroarsh,  8  Leach  571 .  pool;  and,  after  stripping  it,  cast  it  into 

It  wan  urged  on  the  prisoner's  behalf  the  dock.    The  body  of  the  infant  was 

at  the  trial  by  Garrow,  (now  Mr.  Baron  not  afterwards  seen ;  and  as  the  tide  of 

6arrow,)that  he  was  entitled  to  be  ac-  the  sea  flowed  and  reflowed  into  and 

quitted,  on  the  ground  that  it  was  not  out  of  the  dock,  the  learoed  Judge, 

proved  that  the  captain  was  dead ;  and  upon  the  trial  of  the  father  and  mother 

that  as  there  were  many  ships  and  ves-  for  the  murder  of  their  child,  observed 

sels  near  the  place  where  tne  transac*  that  it  was  possible  the  tide  might  have 

lion  was  alleged  to  have  taken  place,  carried  out  the  living  infant }  and  upon 

the  probability  was,  that  he  was  taken  this  ground  the  jury,  by  his  direc- 

up  by  some  of  them,  and  was  then  tion,  acquitted  the    prisoners.     But 

aliye.    And  the  learned  counsel  men-  qu,  the  form  of  the  indictment  in  this 

tioned  a  remarkable  case  which  had  case, 
happened  before  Mr.  J.  Gould.    The  • 
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between  the  indictment  and  the  evidence  iB  not  material,  provided 
the  substance  of  the  matter  be  found,  (t)  Upon  this  principle, 
where  an  indictment  for  the  murder  of  a  seijeant  at  mace  of  the 
city  of  London  supposed  that  the  sheriff  of  London,  upon  a  plaint 
entered,  mtade  a  precept  to  the  seijeant  at  mace  to  arrest  the  de- 
fendant, and  it  appeared  that  there  was  not  any  such  precept  made, 
and  that,  by  the  custom  of  London,  after  the  plaint  entered,  any  Ser- 
jeant, ex  ofiicioy  at  the  iiequest  of  the  plaintiff,  might  arrest  a  de- 
fendant, absque  cdiquo  prcsceptOyOre  tenus  vel  aliter^  it  was  holden 
that  this  statement  of  the  precept  was  but  circumstance  not  neces- 
sary to  be  supported  in  evidence,  and  that  it  was  sufficient  if  the 
substance  of  the  matter  were  proved  without  any  precise  regard 
to  circumstance,  {k)  And  if  a  capias  ad  satisfaciendum^  fieri 
fddasy  writ  of  assistance,  or  any  other  writ  of  the  like  kind,  issue 
directed  to  the  sheriff,  and  he  or  any  of  his  officers  be  killed  in  the 
execution  of  it,  it  is  sufficient,  upon  an  indictment  for  this  murder, 
to  produce  the  writ  and  warrant,  without  shewing  the  judgment 
or  decree,  (/) 

In  a  case  where  the  prisoner  was  charged  vrith  murder  by  poi- 
soning, and  the  indictment  stated  that  she  delivered  the  poisoned 
food  to  the  deceased,  it  was  ruled  that  such  allegation  was  proved, 
by  shewing  that  the  prisoner  put  the  poison  in  some  pudding 
meal,  which  was  in  a  bowl  in  the  milk  house,  from  whence  it  was 
taken  by  the  deceased,  as  usual,  to  make  the  pudding  for  the  fay 
mUy,  and  afterwards  eaten  by  her.  (m) 
Dying  decia-        There  is  one  important  species  of  evidence  occasionally  resorted 
ntioQs  of  the   to  in  cases  of  homicide,  namely,  the  dying  declarations  of  the  party 
party  killed,     killed,  which  will  be  considered  in  a  future  part  of  this  Treatise.(n) 
Of  the  veidict.      '^^^  j^^  iQ^y>  upon  an  indictment  for  murder,  find  the  prisoner 
guilty  of  the  offisnce  charged,  or  of  the  lesser  offences  of  man- 
slaughter or  excusable  homicide,  (o)     Where,  ^however,  the  facts 
of  the  case  :amount  only  to  excusable  homicide,  it  is  usual  for  the 
Judg^  at  the  present  day,  to  permit  or  direct  a  general  verdict  of 
acquittal,  unless  some  considerable  blame  appears  to  attach  to  the 
conduct  of  the  party,  (p)     And  several  persons  present  at  a  homi- 
cide may  be  gmlty  in  different  degrees,  one  of  murder,  the  other 
orikjf  of  manslaughter.     So  a  wife  cht  servant  may  be  guilty  of 

!>etit  treason,  and  a  stranger  of  murder,  being  all  present  at  the 
iact.  {q) 

Verdict  of  ^7  ^^®  ^  ^^0*  3*  c.  SJ*  s.  2.  any  person  tried  for  murder  or 

numslBughter  manslaughter  committed  upon  the  sea,  by  virtue  of  any  commission 
fen^  wM^^"  directed  under  the  28  Hen.  8.  c.  15.  (r)  and  found  guilty  of  man- 
committed  on  slaughter  only,  shall  be  entitled  to  the  benefit  of  clergy  in  like 
the  seas,  and  manner,  and  shall  be  subject  to  the  same  punishment  as  if  he  had 
a>i^Urion.  committed  such  manslaughter  upon  land.  And  by  the  43  Geo.  3. 
c.  113.  8.6.  {s)  m  case  any  offender  shall,  in  pursuance  of  that  act, 
or  the  act  of  33  Hen.  8.  c.  23.(0  ^^  indicted  for  murder,  and,  upon 

(•)  1  East.  P.  C.  c.  5.  s.  115.  p.  345.  Lit  88«,a. 

{k)  Rex  «.  Msckally,  9  Co.  67.  (p)  Put.  Chap,  on  Esem$aJUe  H^won 

(0  Post.  31 1 ,  SIS.  die.    Post  S7S,  SS9. 

(m)  Rex  V.  Nicholson  1  Biut.  P.  C.  (9)  1  East  P.  C.  c  5*s.  135.  p.  371. 

«.  5.  s.  116.  p.  346.  (r)  AnUy  463. 

(»)  Foti^  Book  VI.  upon  EvUenee.  (t)  Jnte^  464. 

(0)  1  Hale  449.    9^  Hale  302.    Co.  (<)  dnie^  464. 
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the  trial,  shall  appear  to  be  guUty  only  of  manaiaaghter,  the  jury 
may,  on  such  indictnient;  find  Ae  party  guilty  of  manslaughter 
only ;  or,  in  case  of  doubt  or  dif&culty,  may  find  a  special  Tcrdict, 
upon  which  there  shall  be  the  like  proceedings,  judgment,  &c«  as 
if  the  offence  had  been  committed  within,  any  county  of  the  realm, 
and  the  trial  had  been  had  and  verdict  been  found  upon  acn  indict^ 
ment  for  murder,  according  to  the  course  of  the  common  law^  by 
a  jury  of  the  county  within  which  the  offence  was  committed. 

In  every  case  where  the  point  turns  upon  the  question  whether  The  Jary 
the  homicide  was  committed  wilfully  and  maliciously,  or  under  Blw>nid  attrnd 
circumstances  justifying,  excusing,  or  alleviating,  the  matter  of  tions^of  ti^~ 
fact,  namely,  whether  the  facts  alleged  by  way  of  justificaiiwiy  court. 
exctise,  or  alleviationj  are  trtiey  is  the  proper  and  only  province* 
of  the  jury.    But  whether,  upon  a  supposition  of  the  trudi  of  the 
facts,  such  homicide  be  justified,  excused,  or  alleviated,  must  be 
submitted  to  the  judgment  of  the  court;  for  the  construction 
which  the  law  puts  upon  facts  stated  and  agreed,  or  found  by  a 
jury,  is  in  this,  as  in  all  other  cases,  undoubtedly  the  proper  pro- 
vince of  the  court.    In  cases  of  doubt  and  real  difiiculty  it  is  com-' 
monly  recommended  to  the  jury  to  state  facts  and  circumstancea 
in  a  special  ventict.    But  where  the  law  is  clear,  the  jury,  under 
the  direction  of  the  court  in  point  of  law,  matters  of  fact  being 
still  left  to  their  determination,  may,  and  if  they  are  well  advised, 
always  will,  find  a  general  verdict,  conformably  to  such  direc- 
tion, {u)     And  if  the  jury  bring  in  a  verdict  of  manslaughter  in  a 
case  which  clearly  amounts  to  murder,  the  court  should  not  re- 
ceive the  verdict,  (a) 

The  statute  43  Geo.  3.  c.  58«  which  repeals  the  21  Jac.  L  Of  the  verdict, 
c.  27*,  and  the  Irish  act  6  Anne,  {w)  provides  that  the  trials,  in  ^^'  ^l^^i^ 
England  and  Irefend,  of  women  charged  with  the  murder  of  any  foJ'Jhe  mw^ 
issue  of  their  bodies,  which  being  bom  alive  would  by  law  be  der  of  their 
bastard,  shall  proceed  by  the  like  rules  of  evidence  and  presump-  hastard  chiid- 
tion  as  are  allowed  to  take  place  in  respect  to  other  trials  for  fitted  ^f  the 
murder.    And  the  statute  further  enacts,  {x)  ^^  That  it  shall  and  murder,  and 
'*  may  be  lawful  for  the  iury,  by  whose  verdict  any  prisoner  *^""f^*^' 
*^  charged  with  such  murder  as  aforesaid  shall  be  acquitted,  to  ^^^    ^    ^ 
'^  find,  in  case  it  shall  so  appear  in  evidence,  that  the  prisoner  was 
'^  delivered  of  issue  of  her  body,  male  or  female,  which,  if  bom 
^'  alive,  would  have  been  bastard ;  and  that  she  did,  by  secret 

burying,  or  otherwise,  endeavour  to  conceal  the  birth  thereof; 

and  thereupon  it  shall  be  lawful  for  the  court  before  which  such 

prisoner  shall  have  been  tried  to  adjudge  that  such  prisoner 
''  shall  be  committed  to  the  common  gaol,  or  house  of  correction, 
'*  for  any  time  not  exceeding  two  years."  (A) 

(«)  Post.  255y  956.  and  does  not  make  the  concealment 

(a)  Rex  V,  Smith,  ante^  459.     And  an  offence  for  which  an  indictment' 

see  Slaughterford*8  case  cited  Str.  655.  can  be  preferred.    Rex  v.  Parkinson, 

(w)  AntCy  424.  CBrOt/eSum.Ass.lSSl.  (MS.  Bajfley,  J.) 

(r)  S.  4.  In  consequence  much    difference  of 

(h)  This  statute  only  empowers  a  opinion  and  practice  is  stated  to  have 

jury  to  find  the  prisoner  guilty  of  the  prevailed  amongst  the  gentlemen  serv* 

concealment  of  the  birth  of  a  bastard  ing  upon  the  grand  paries  of  the  coun 

child,  when  she  is  tried  upon  an  in-  try,  upon  the  j[ucstion  whether,  when 

dictment  for  the  ffiurifM*  of  such  child,  there .  dearly  is  no  case  upon  which 
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Ab  to  die  eon-  By  the  repealed  statute  of  21  Jac.  1 .  the  ooncealment  of  the 
cealmenu  death  of  the  bastard  child  by  the  mother  made  her  guilty  of  a 
capital  offence,  unless  she  could  prove  that  the  child  was  bom 
dead;  and  upon  this  statute  it* was  decided,  that  if  the  mother 
called  for  help,  or  confessed  herself  with  child,  she  was  not  within 
•  its  construction:  and,  upon  the  same  principle,  evidence  was 
always  allowed  of  the  mother's  having  made  provision  for  the. 
birth,  as  a  circumstance  to  shew  that  she  did  not  intend  to  con- 
ceal it.  (^)  So  upon  the  43  G.  3.  c.58.  it  seems  that  if  the 
woman  has  made  her  pregnancy  known  to  persons  not  implicated 
with  her  in  the  concealment,  it  will  be  an  answer  to  the  chai^  of 
concealment.  Thus  where  the  prisoner  threw  a  bastard  child  of 
which  ^  had  been  delivered  into  the  privy ;  and  it  was  probable 
upon  the  evidence  that  the  child  was  still>bom ;  Bayley,  J.  held 
that  this  was  no  answer  to  the  charge  of  concealment :  but  he 
said  that  if  the  prisoner  had  communicated  her  pregnancy,  or,  to 
the  knowledge  of  any  other  persons,  made  preparations  for  her 
confinement,  the  case  would  not  have  been  withm  the  statute,  (t) 
Upon  the  statute  of  21  Jac.  1.  the  presence  even  of  an  accomplice 
was  holden  to  take  a  case  out  of  the  act ;  so  that  where  a  woman 
was  indicted  for  the-  murder  of  her  bastard  child,  and  the  mother 
of  the  woman  was  indicted  at  the  same  time  for  being  present 
aiding  and  abetting,  and  there  was  no  other  evidence  of  guilt  but 
the  concealment  by  both  the  prisoners,  they  were  acquitted,  (s) 
And  if  from  the  view  of  the  child  it  were  testified  by  one  witness, 
by  apparent  probabilities,  that  it  had  not  arrived  at  its  debitum 
parties  iempuSy  as  if  it  wanted  hair  or  nails,  the  case  was  con- 
sidered as  not  being  within  that  statute,  on  account  of  there 
being  presumptive  evidence  that  the  child  was  bom  dead;  but 
under  such  circumstances  it  was  left  to  the  ju^y  upon  the  evi- 
dence, as  at  common  law,  to  say  whether  the  mother  was  guilty 
of  the  death,  (a)  But  the  constmction  upon  the  43  G.  3.  c.  58. 
has  been  different.  A  woman  may  be  found  guilty  of  conceal- 
ment, although  from  appearances  it  is  probable  the  child  was  still- 
born, and  although  the  birth  was  probably  known  to  an  accom- 
plice.   The  prisoner  and  one  Diana  Thompson  were  indicted  for 

the  Btitaiier  ought  to  he  put  upon  her  *'  that  if  any  woman  in  Scotland  shall 

trial  for  murder,  hut  some  evidence  *'  conceal  her  heing  with  child  during 

of  a  concealment,  it  is  proper  to  find  **  the  whole  period  of  her  pregnane v, 

the  hill  for  murder,  in  order  that  the  **  and  shall  not  call  for  and  make  use 

prisoner  maj  l>e  tried  for  the  conceal-  *'  of  help  or  assistance  in  the  birth, 

meut:  and  it  certmlj  does  seem  to  «'  and  it  the  child  be  found  dead  or 

be  a  painful  and  severe  proceeding,  ''  be  mining,  the  mother,  being  law- 

when  there  is  clearly  nothing  but  a  *' fully  convicted   thereof,   shall  be 

concealment  of  the  birth,  to  send  a  **  imprisoned  for  a  peHod  not  exceed- 

mother  to  the  bar,  to  answer  to  the  *'  ing  two  years,  in  such  common  gaol 

dreadful  accusation  of  having  rour-  **  or  prison  as  the  court  before  which 

dercd  her  own  offsprioff .    The  statute  '*  she  is  tried  shall  direct  and   ap- 

49  Geo.  8.  c  14.  which  repeals  the  **  point" 

Scotch  act  of  parliament,  relating,  to  (y)  1  East  P.  C.  c  6.  ft.  15.  p.  228. 

the  murder  of  bastard  children  (unto,  (0  Rex  v.  Southern,  Stafford  Assiies 

484,  note  (c),)  differs  from  the  43  6.  S.  1809,  MS.  Bayley,  J. 

c  58.  and  does  not  make  the  conceal-  (e)  Peart  case,  Exeter  Sum.  Ass. 

ment  a  matter  which  can  only  be  found  179:),  cor.  Heath,  J.  1  £ast  P.  C.  c. 

by  the  jury  upon  the  trial  of  an  in-  5.  s.  15.  p.  229. 

dictment  for  murder,  but  enacts  (s.  2.)  (a)  8  Hale  289. 


CHAP.  I.  $  7.]        Judgment  and  Execution.  477 

the  murder  of  the  prisoner's  bastard  child :  it  was  a  seven  months' 
child^  and  from  the  state  in  which  it  was  found  the  probability 
was  it  was  still-bom.  D.  Thompson,  when  questioned  imme- 
diately after  the  child's  birth,  wholly  denied  it,  though  she  must 
have  known  it.  The  prisoner  threw  the  child  down  the  privy ; 
and  the  jury  found  this  an  endeavour  to  conceal  the  birth :  but 
Silvester,  R.  doubted  the  propriety  of  that  finding.  Upon  a  case 
reserved  the  Judges  were  unanimous  that  this  was  evidence  of  an 
endeavour  to  conceal  the  birth,  and  held  the  conviction  right,  (k) 
Whether  the  prisoner  be  charged  with  the  murder  of  her  bas- 
tard child  by  the  coroner's  inquisition,  or  by  a  bill  of  indictment 
returned  by  the  grand  jury,  she  may  be  found  guilty  under  this 
statute  of  the  43  Geo.  3.  of  endeavouring  to  conceal  the  birth,  (c) 


SECT.  VII. 

Of  Judgment  ami  Execution. 

The  judgment  in  cases  of  murder  is  regulated  b^  the  statute  25 
Geo«  3.  c.  37*  which,  reciting  that  this  horrid  cnme  had  been  of 
late  more  frequently  perpetrated  than  formerly,  was  passed  in 
order  to  add  some  further  terror  and  peculiar  marks  of  m&my  to 
the  punishment  of  death. 

By  section  1.  of  this  statute  it  is  enacted,  that  ^^  all  persons  Thneofeze- 
**  who  shall  be  found  guilty  of  wilful  murder,  be  executed  accord-  •"^n- 
^^  ing  to  law  on  the  day  next  but  one  after  sentence  passed,  unless 
*^  the  same  shall  happen  to  be  Sunday ^  and  in  that  case  on  the 
**  Monday  following. 

The  second  section  enacts,  ^'  That  the  body  of  such  murderer  Disposal  of 
**  so  convicted  shall,  if  such  conviction  and  execution  shall  be  in  the  bodies  of 
"  the  county  of  Middlesex,  or  within  the  city  of  London,  or  th6  murderers. 
'^  liberties  thereof,  be  immediately  conveyed  by  the  sheriff  or  she- 
''  riffii,  his  or  their  deputy  or  deputies,  and  his  or  their  officers, 
^^  to  the  hall  of  the  surgeons*  company,  or  such  other  place  as 
'^  the  said  company  shall  appoint  for  this  purpose,  and  be  deli- 
''  vered  to  such  person  as  the  said  company  shall  depute  or  ap- 
'^  point,  who  shall  give  to  the  sheriff  or  sheriffs,  his  or  their 
'^  deputy  or  deputies,  a  receipt  for  the  same  \  and  the  body  so 
'^  delivered  to  the  said  company  of  surgeons  shall  be  dissected  and 
^^  anatomized  by  the  said  surgeons,  or  such  person  as  they  shall 
^  appoint  for  that  purpose :  and  in  case  such  conviction  and  exe<* 
^'  cution  shall  happen  to  be  in  any  other  county,  or  oUier  place  in 
^'  Great  Britain,  then  the  Judge  or  Justice  of  assize,  or  otbec 
'<  proper  Judge,  shall  award  the  sentence  to  be  put  in  execution 

(It)  Rex  «.  Cornwall,  Trio.  T.  1817.    MS.  Bayley,  J.  RuflB.&  Ry.  840.  Cole's 
MS.  Bayley,  J.  aod  Roas.  &  Ry.  936.     case,  9  Caupb.  971.    8  Leach,  1095* 
(c)  Rex  V.  Mayoard,  Mich.  T.  1818,    Glou$e$ter  Lent  Assix.  1813. 
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Sentence  to  be 

pronoanced 

immediately. 


The  bodies  of 
murderers 
may  be  hang 
in  chains ;  hint 
may  not  be 
buried  unless 
after  disseco 
tion. 


Form  of  the 
sentence. 


'f  the  next  day  but  one  after  such  conviction  (except  as  is  befote 
^  exjcepted) ;  and.  the  body  of  such  murderer  shall^  in  like  man- 
^^  ner^  be  delivered  by  the  aheri£^  or  his  deputy  and  his  officers, 
*^  to  such  sui^on  as  such  Judge  or  Justice  shall  direct  for  the 
^^  purpose  aforesaid/' 

The  third  section  enacts^  ^^  That  sentence  shall  be  pronounced 
^'  in  open  court  immediately  after  the  conviction  of  such  mur- 
^^  derer,  and  before  the  rourt  shall  proceed  to  any  other  business, 
^^  unless  the  court  shall  see  reasonable  cause  for  postponing  the 
^^  same ;  in  which  sentence  shall  be  expressed  not  only  the  usual 
^^  judgment  of  death,  but  also  the  time  appointed  hereby  for  the 
^'  execution  thereof,  and  the  marks  of  infi^y  hereby  directed  for 
^^  such  offenders,  in  order  to  impress  a  just  liorror  in  the  mind  of 
^^  the  offender,  and  on  the  minds  of  such  as  shall  be  present,  of 
*^  the  heinous  crime  of  murder.'* 

By  the  fifth  section,  it  is  provided,  ^'  That  it  shall  be  in  the 
^^  power  of  any  such  Judpe  or  Justice,  to  appoint  the  body,  of  any 
^^  such  criminal  to  be  hung  in  chains :  but  that  in  no  case  what- 
*'  soever,  the  body  of  any  murderer  shall  be  suffered  to  be  buried, 
'^  unless  after  such  body  shall  have  been  dissected  and  anatomized 
*'  as  aforesaid ;  and  every  such  Judge  or  Justice  shall  and  is 
^^  hereby  required  to  direct  the  same  either  to  be  disposed  of  as 
^'  aforesaid,  to  be  anatomized,  or  to  be  hung  in  chains,  in  the 
'^  same  manner  as  is  now  practised  for  the  most  atrocious  of- 
*'  fences/' 

It  appears,  that  the  form  of  the  sentence  or  judgment  to  be 
pronounced,  in  conformity  to  the  provisions  of  this  statute,  was 
made  the  subject  of  conference  at  a  meeting  of  the  Jud^s,  (d) 
and  that  the  following  form  was  agreed  upon : 

**  That  you  be  taken  from  hence  to  the  prison  from  whence  you 
^'  came,  and  that  you  be  taken  from  thence  on  the  day  of 

^^  instant  (or  next)  to  the  place  of  execution,  and  that  you 

^^  be  there  hanged  by  the  neck,  till  your  body  be  dead;  afid  that 
^^  your  body,  when  dead,  be  taken  down,  and  be  dissected  and 
^*  anatomized.'* 

There  was  some  doubt  whether  either  judgment  of  dissection  or 
hanging  in  chains  might  not  be  given ;  and,  if  the  first  were  pro- 
nounced,  whether,  if  no  surgeon  would  take  the  body,  it  might 
not  be  hung  in  chains :  but,  on  debate,  it  was  agreed  bv  nine 
Judges,  that,  in  all  cases  within  the  act,  the  judgment  for  dissect- 
ing and  anatomizing  only  should  be  part  of  the  iudgment  pro- 
nounced; and  thaty  if  it  were  thought  adviseable,  the  Judge 
might  afterwards  direct  the  hanging  in  chains  by  special  order  to 
the  sheriff,  pursuant  to  the  proviso  for  that  purpose  in  the  sta- 
tute, (e) 

A  difference  of  opinion  has  been  entertained  upon  the  point 
whether  the  award  of  dissection  and  anatomization  is  or  is  not  an 
essential  part  of  the  sentence :  the  omission,  however,  to  pro- 
nounce it  at  the  time  (even  supposing  it  to  be  essential)  may  be 

(d)  Rex  V.  Swan  and  Jeffer^s,  1  East.  (e)  Post.  107.    1  East.  P.  C.  c.  5.  s. 

P.C.  c.  6.  s.  ISO.  p.  973.  citing  SerJ.  186.  p.  374.  irbere  it  is  stated,  that 

Forster*s  MS.  Ex.  rehtioae  Chve,  J.  such  » the  practice. 
FostC.  L. 
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rectified  during  the  assizes  by  having  the  prisdnef  agaifi  brought 
up  and  passing  the  sentence  de  novo.  Upon  a  Conviction  for  the 
murder  of  a  bastard  child^  the  award  of  dissecting  and  anato- 
mizing was  omitted  in  passing  sentence :  other  sentences  were 
then  passed,  and  the  court  adjourned  to '  the  Judges'  lodgings. 
In  the  calendar  the  award  was  made.  Upon  a  case  reserved  all 
the  Judges  held  that  it  would  have  been  remedied  if  the  Judge^ 
after  the  adjournment  to  the  lodgings,  had  gone  again  into  court 
and  pronounced  the  right  judgment:  and  Lord  EUenborougb, 
Lord  AJvanley,  McDonald,  C.  B.,  Heath,  J.  Rooke,  J.  and  Cham- 
bre,  J.,  held  that  the  statute  was  directory  only,  and  the  omission 
immaterial:  but  the  other  six  Judges  held  otherwise;  and  the 
prisoner  was  pardoned  upon  condition  of  transportation,  (a) 

But  it  is  not  essenticd  to  award  the  day  of  execution  in  the 
sentence,  the  statute  in  that  case  being  directory  only;  and  if  a 
wrong  day  is  awarded,  it  will  not  vitiate  the  sentence :  at  least  it 
may  be  set  right  during  the  assizes ;  especially  if  the  mistake  is 
discovered  and  set  right  before  any  other  business  has  been  done, 
though  on  a  following  day.  A  trial  for  murder  took  place  on 
Thursday ;  the  prisoner  was  convicted  and  sentence  pronounced 
for  execution  upon  the  Monday  following.  The  court  imme- 
diately adjourned,  but  the  mistake  \vas  discovered  in  the  ev^iing ; 
and  on  the  Friday  morning  before  any  other  busuiess  was  done, 
the  prisoner  was  brought  up  and  sentence  awarded  for  the  Satur- 
day; but  the  execution  was  respited.  Upon  a  case  reserved. 
Lord  Ellenborough,  McDonald,  C.  JB.,  Heath,  J.,  Grose,  J.,  Cham- 
bre,  J.,  and  Bayley,  J.,  against  Thomson,  B.,  Le  Blanc,  J.,  Gra- 
ham, B.,  and  Wood,  B.,  thought  the  statute  directory  only,  and 
that  the  time  did  not  form  a  necessary  part  of  the  sentence :  and 
all  agreed  that  the  mistake  might  be  set  right  during  the  assizes, 
and  that  the  attainder  was  therefore  right,  (b) 

It  has  been  decided  by  the  house  of  peers^  tkntapeery  con-  The  stat.  25  G. 
victed  of  murder,  ought  to  receive  judgment  according  to  the  ^  ^^^  ^' 
provisions  of.  this  statute  :  and  it  was  also  decided  in  the  same 
case  that,  supposing  the  day  appointed  by  the  judgment  for  exe- 
cution should  lapse  before  such  execution  done  (which,  however, 
the  law  will  not  presume),  a  new  time  may  be  appointed  for  the 
execution  either  by  the  high  court  of  parliament,  before  which 
such  peer  shall  have  been  attainted,  or  by  the  court  of  King's 
Bench,  the  parliament  not  then  sitting,  the  record  of  the  attainder 
being  properly  removed  into  that  court.  (/) 

By  the  fourth  section  of  the  statute,  it  is  enacted,  that  after  Execution 
sentence  pronounced,   ^'  in  case  there  shall  appear  reasonable  maybe  stayed. 
^'  cause,  it  shall  and  may  be  lawful,  to  and  for  such  judge  or 
"  justice  before  whom  such  criminal  shall  have  been  so  tried,  to 
^^  stay  the  execution  of  the  sentence,  at  the  discretion  of  such 

(a)  Rex  V.  Fletcher,  Trin.  T.  1803.    Judgment  was  pronounced  according^- 
MS.  Bayley,  J.  and  Russ.  &  Ry.  58.       It,  awarding  execution  on  Thursday 

(b)  Rex  V.  Wyatt,  East.  T.  1812.  tne  21st  April:  hut  the  prisoner  was 
MS.  Bayley,  J.  &  Russ.  and  Ry.  230.      not  executed  till  the  5th  of  May,  when 

(f)  Earl  Ferrer*s  case,  Post.  138,  there  was  a  writ  under  the  great  seal 
139.     1  F^ast.  P.  C.  C«  6.  8. 196.  p.  374.    for  that  purpose.     19  St.  Tr.  961 ,  973. 
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'^  judge  or  justice^  regard  being  always  had  to  the  true  intent  and 
^*  purpose  of  this  act." 
Treatment  of        By  the  sixth,  seventh,  and  eighth  sections,  certain  regulations 
mi^eren        ^^^  given,  for  the  treatment  of  a  murderer,  after  conviction.     It 
tioD.  ^^^^'    is  enacted,  that  such  criminal  shall  be  confined  in  a  separate  cell, 
and  that  no  person  but  the  gaoler  or  his  servants  shall  have  access 
to  him,  without  licence  under  the  hand  of  the  judge  or  sheriff:  and 
that  he  shaU,  between  sentence  and  execution,  be  fed  with  bread 
and  water  only  (except  on  receiving  the  sacrament,  or  in  case  of 
necessaries  administered  medicinally  by  a  professional  man),  under 
a  penalty  upon  the  gaoler  of  20/»,  and  imprisonment  till  it  be  paid, 
and  forfeiture  of  his  office.    But  in  case  the  judge  or  justice  shall 
see  cause  to  respite  the  execution,  he  may  relax  any  or  all  of  these 
restraints,  by  licence  in  writing,  signed  by  him.(£') 
rern^To?*^      Where  two  persons  had  been  convicted  of  a  oarbarous  murder 
the  indictment  ^^^  Pembrokeshire  at  the  Hereford  assizes,  being  the  next  English 
to  the  King's    county,  and  the  indictment  had  been  removed  by  certiorari  into 
B^chbyoer-   f^^  court  of  King*s  Bench,  in  order  to  argue  some  exceptions 
which  were  overruled,  that  court  decided,  after  some  question 
made  whether  the  prisoners  ought  not  to  be  sent  back  to  Here- 
fordshire to  receive  sentence,  that  they  bad  the  same  jurisdiction 
over  fects  committed  in  Wales,  as  if  committed  in  the  next  adja- 
cent county  in  England ;  and  the  prisoners  were  therefore  sen- 
tenced in  the  King's  Bench,  and  were  executed  by  the  marshal.(A) 
But  it  seems  to  have  been  considered  in  a  late  case,  that  sentence 
pursuant  to  the  statute  25  Geo.  2.  c.  37.  may  be  passed  by  a  judge 
at  Nisi  Prius  upon  an  indictment  for  murder,  removed  by  cer- 
tiorari into  the  court  of  King*s  Bench,  and  afterwards  tried  at 
Nisi  PriuSy  vrithout  remitting  the  transcript  of  the  record  to  the 
court  of  King's  Bench,  (t) 

(^)  S.  7.  fendants,  being  in  the  custody  of  the 

^  (A)  Athos'  case  (father  and  son)  as  marshal,  were  executed  at  St.  7kMR«t 

cited  in  note (r).    1  Hale  463.  where  it  a  Watering$^  near  the  end  of  Kent 

is  said,  that  the  prisoners  were  exe-  Street.    And  see  also  the  case  in  1  Str. 

cuted  at   Kennington  gallows,    near  553,  and  8  Mod.  136.)and  see  Sissing-^ 

Southwark.    In  Taylor's  case,  5  Burr,  hurst-house  case,  anU^  458,  note(w). 
8797.  the  reporter  says,  that  he  re-       (t)  Rex  v.  Thomas,  4  M.  and  S.  447. 
members  this  case ;  and  that  the  de- 
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CHAPTER  THE  SECOND. 


OF   PETIT  TREASON. 

Petit  treason  is  a  breach  of  the  lower  allegiance  of  private  and 
domestic  faith;  and  considered  as  proceeding  from  the  same  prin- 
ciple of  treachery  in  private  life  as  would  have  led  the  person^ 
harbouring  it^  to  have  conspired  in  public  against  his  liege  lord 
and  sovereign.  At  common  law  the  instances  of  this  kind  of 
crime  were  more  numerous  than  they  are  at  present,  and  involved 
in  some  uncertainty  :(a)  but,  by  the  statute  25  Edw.  3.  st.  5.  c.  2. 
they  were  reduced  to  the  following  cases, — 1.  Where  a  servant 
kills  his  master.  2.  Where  a  wife  kills  her  husband.  3.  Where 
an  ecclesiastical  person,  secular  or  regular,  kills  his  superior,  to 
whom  he  owes  faith  and  obedience. 

The  principles  which  have   been  laid  down,  with  respect  to  Principles  re- 
wilful  murder,  are  also  applicable  to  the  crime  of  petit  treason,  ^i^JJ  ^" 
which,  though  it  appears  to  have  been  sometimes  regarded  differ-  are^pu^ie 
ently,(A)  is  substantially  the  same  offence  as  murder,  differing  to  petit  trear 
only  in  degree,  (c)     It  is  murder  aggravated  by  the  circumstance  **"• 
of  the  aUegiance,  however  low,  which  the  murderer  owed  to  the 
deceased ;  and  in  consequence  of  that  circumstance  of  aggrava- 
tion, and  of  that  alone,  the  judgment  upon  a  conviction  is  more 
grievous  in  one  case  than  in  the  other;  though  in  common  prac- 
tice no  material  difference  is  made  in  the  manner  of  the  exe- 
cution.(cQ     Accordingly  a  person  guilty  of  petit  treason  may  be 
indicted  for  murder  :(e)   and  a  wife  or  servant  joining  with  a 
stranger  in  the  murder  of  the  husband  or  master,  may  be  chained 
in  one  indictment  (which  could  not  be  if  their  offences  were  not 
substantially  the   same);  and  such  indictment  concluding  that 
they  '^  feloniously,    traitorously,   and  of  malice  afore-lhought^ 

(a)  1  Hale  376.  treason  is  made  liable  to  such  further 

{b)  By  unwary  people,   as  Mr.  J.  pains  and  penalties  as  are  declared  by 

Foster  says.    Fost.  883.  85  6. 8.  c.  87.  with  respect  to  persons 

(c)  Fost.  888,  887,836.  4Blac.  Com.  couTicted  of  wilful  murder. 

808.  ie)  1  Hale  378.    Fost  825,  et  sequ. 

{d)  Fost.  883.    And  now  by  30  G.  8.  There  is  a  case  eontrd  cited  in  '^oke  v. 

€.  48.  in  all  cases  of  conviction  of  any  Woodbum,  6  St.  Tr.  884. :  but  Mr.  J. 

woman  for  high  or  petit  treason,  the  Foster  gives  good  reasons  for  the  con- 

Jodgment  shJl  be  that  she  shall  be  dnsion  that  no  such  case  ever 

drawn  and  hanged,  and  not  bomed;  Fost*  886. 
and  any  woman  convictod  of  petit 
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A  prisoner  in- 
dicted for  petit 
treason  may. 
be  found  guilty 
of  murder^and 
acquitted  of 
the  treason. 


Servant  kill- 
ukf  master  or 
mistress. 


murdered^''  is  good  for  both^  reddendo  singula  nngtdi8.{f)  But, 
though  the  indictment  may  be  for  murder  only,  it  is  considered  as 
most  proper  to  prefer  an  indictment  for  petit  treason,  because  the 
judgment  is  different,  and  because  a  person  indicted  for  petit 
treason  is  entitled  to  a  peremptory  challenge  of  thirty-five.  (^) 
And  this  doctrine  was  acted  upon  by  a  very  learned  judge,  in  a 
case  of  late  occurrence.  The  prisoner  was  arraigned  on  the  laist 
day  of  the  assizes,  and  after  the  grand  jury  had  been  dischaiged, 
upon  an  indictment  charging  her  with  the  wilful  murder  of  her 
sister;  when  Lawrence,  J.,  upon  reading  the  depositions  taken 
before  the  coroner,  found  that  she  had  acted  as  a  servant  in  her 
sister's  family ;  upon  which,  affcer  conferring  with  the  counsel  for 
the  prosecution,  and  citing  the  authority  of  Foster,  J.,  (A)  he  re- 
fused to  try  her  upon  that  indictment,  and  ordered  her  to  be  de- 
tained in  prison ;  and  that  an  indictment  for  petit  treason  should 
be  preferred  against  her  at  the  next  assizes,  (t) 

Upon  an  indictment  for  petit  ti'eason,  if  the  killing  of  the  de- 
ceased with  malice  be  proved,  but  not  the  relation  between  the 
parties; (A;)  or  if  the  fact  can  only  be  proved  by  one  witness,  or  by 
the  examination  of  the  deceased  before  a  magistrate,  by  virtue  of 
the  statutes  of  Philip  and  Mary,  the  prisoner  may  be  found  guilty 
of  murder,  and  acquitted  of  the  treason :(/)  and  upon  such  an  in- 
dictment the  prisoner  may  be  acquitted  of  the  treason,  and  found 
guilty  of  manslaughter. (m) 

The  statute  of  the  25  Edw.  3.  has  been  construed  so  strictly 
that  no  case  which  could  not  be  brought  within  the  meaning  of 
the  words,  however  heinous  in  its  nature,  has  been  expounded  to 
be  within  the  equity  of  them ;  and,  therefore,  it  has  been  held  that 
the  murder  of  a  father  by  a  son  shall  not  be  punished  as  petit 
treason,  unless  the  son  may  by  a  reasonable  construction  come 
under  the  word  servant.  But,  ^  he  be  bound  apprentice  to  his 
father  or  mother,  or  is  maintained  by  them,  or  does  for  them  any 
necessary  service,  though  he  do  not  receive  wages,  be  may  be  in- 
dicted by  the  description  of  servant  (n) ;  and  a  near  relation,  as  a 


(/)Fo8t.  329.  Swan's  case,  Fost 
105.    Da]  is.  16. 

(g)  Swan's  case,  Fost  104,  et  $equ. 
And  see  Fost.  S28,  where  the  learned 
author  says,  that  in  cases  where,  upon 
any  indictment  for  murder,  it  should 
come  out  in  evidence,  that  the  crime 
amounted  to  petit  treason,  he  should 
make  no  sort  of  difficulty  of  discharg- 
ing the  Jurv  of  the  indictment  for 
murder,  and  ordering  a  fresh  indict- 
ment for  petit  treason;  and  that  he 
thought  it  by  no  means  advisable  to 
direct  the  jury  to  give  a  verdict  of 
acquittal,  as  a  person  charged  with  a 
crime  of  so  bempus  a  nature  ought 
not  to  have  the  chance  given  him  by 
the  court  of  availing  himself  of  the 
plea  of  autrefois  acquii.  And  in  Fost 
329,  it  is  laid  down  that  autrtfaig 
acquii  or  aiiainl  upon  an  indictment 
for  marder  is  a  good  bar  to  an  indict- 


ment for  petit  treason  for  the 
fact,  and  so  i  eotwerso.  See  also  9 
Hale,  846,  252.  3  Inst  213.  It  may  be 
observed  as  to  the  challenge  of  thirtv- 
five,  that  it  wab  restored  by  1  &  8  Plu 
&  M.  c  10. 

{h)  AniCt  note  (g). 

(t)  Rex  V.  Edwards,  cor.  Lawrence, 
J.  Stafford As&,yLS. 

{k)  1  Hale  378.  2  Hale  184,  892. 
Fost  328. 

(/)  Radboume*s  case,  1  Leach  457. 
And  see  1  Hale  305.  8  Hale  284.  Fost 
328.  The  statutes  1  &  2  Ph.  and  M. 
c.  13,  and  2  and  3  Ph.  &  M*  c.  10.  ex- 
tend only  to  felonies. 

(m)  1  Hale  378. 

(fi)  1  Hawk.  P.C.  c.  32. 8. 8.  1  Bast. 
P.  C.  c.  5.  s.  99.  p.  336.  At  common 
law,  the  son  woold  have  been  guilty  of 
petit  treason,  thougb  not  a  servmaL 
1  Haltf  380. 
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sUteTy  may  be  a  servant  within  ihe  meaning  of  the  statute^  if  «he 
acts  as  such  in  the  family  (o).  The  murder  of  a  mistress,  or  of  a 
master's  wife,  has  been  adjudged  petit  treason  within  the  statute, 
on  the  ground  of  those  persons  being  within  the  meaning  of  the 
word  master,  which  is  used  to  signify  any  person  to  whom  another 
stands  related  as  servant,  {p)  Adq  the  murder  of  a  person  by 
one  who  was  his  servant,  upon  malice  conceived  during  the  service, 
liKTOgh  it  be  not  within  the  eaq>resa  words  of  the  statute,  is  within 
their  meaning;  for  it  is  but  the  execution  oif  the  treasonable  in- 
tention of  the  party  conceived  while  he  was  a  servant.  (;) 

A  wife,  though  divorced  a  mensd  et  thoro,  is  still  within  the  TTife  kilUng 
statute,  because  the  vbiculum  mammonii  subsists:  but  other-  kw^nsUndL 
wise,  if  there  be  a  divorce  causa  consanguinitatis,  or  prcBcon^ 
tractds;  for  then  the  vinculum  is  dissolved,  (r)  A  wife  de  facto 
is  not  BufEicient;  and  therefore  if  A.  be  married  to  B.,  and  during 
that  intermarriage  marrv  C,  the  second  marriage  being  merely 
void,  C.  is  not  a  wife  within  this  law ;  though  perhaps  she  might, 
under  circumstances,  be  considered  as  a  servant,  if  she  cohabit 
with  A.,  and  he  find  her  necessaries  for  her  subsistence,  {s)  But 
a  husband  cannot  be  guilty  of  petit  treason  by  killing  his  unfe,  for 
there  is  no  reciprocity  of  obedience  and  subjection.  (^) 

A  clergyman  is  understood  to  owe  canonical  obedience  to  the  Clergyman 
bishop  who  ordained  him,  to  him  in  whose  diocese  he  is  beneficed,  kiii^ofr  Wi 
and  also  to  the  metropolitan  of  such  suffragan  or  diocesan  bishop;  "^P^"^'* 
and,  therefore,  to  kill  any  of  these  is  petit  treason.    And  if  he 
have  livings  in  two  dioceses,  the  bishops  of  both  are  his  imme- 
diate ordinaries;  for  he  swears  obedience  to  both. (ti) 

If  a  wife  or  servant  procure  a  stranger  to  kill  the  husband  or  Of  principals 
master,  in  the  absence  of  such  wife  or  servant,  neither  the  pro-  ^^  acccsao- 
curer  nor  actor  are  guilty  of  petit  treason,  but  only  of  murder ; 
as  it  is  an  aUowed  maxim  that  the  offence  of  an  accessory  can 
never  be  of  a  higher  kind  than  that  of  the  principal.  But,  if  the 
wife  or  servant  be  either  actually  present  when  the  crime  is  com- 
mitted, or  present  only  in  the  judgment  of  the  law  by  being  in 
the  same  house,  though  not  in  the  same  room,  such  wife  or  ser- 
vant will  be  deemed  principals  equally  with  the  stranger,  and  they 
will  be  guilty  of  petit  treason,  and  the  stranger  of  murder,  {io) 
If  a  wife  procure  a  servant  to  lull  the  husband,  she  being  absent, 
it  will  be  petit  treason  in  the  servant,  and. the  wife  will  be  an 
accessary :  \x)  and  it  seems,  that  if  a  stranger  procure  a  wife  or 
servant  to  kill  the  husband  or  master,  such  stranger  may  be  in- 
dicted as  an  accessory  to  petit  treason,  (y) 

If  a  servant  and  a  stranger,  or  if  a  vme  and  a  stranger,  con- 
spire to  rob  the  husband  or  master;  and  the  servant  or  unfe  be 
present  when  the  master  happens  to  be  killed  in  prosecution  of 

{o)  Rex  V.  Edwards,  awU^  note  (4*  (0  1  Hawk.  P.  C.  c.  38.  s.  9. 

It)  1  Hale  380.  1  Hawk.  P.  C.  c.  3S.  (u)  4  Blac  Com.  SOS.    1  Bast.  P.  C. 

8.  3.  c.  5.  8.  101.  p.  838.     1  Hale  381.     I 

(f)  1  Hawk.  P.  C.  c.  S«.  8. 4.   1  Hale  Hawk.  P.  G.  c.  3fi.  s.  10. 

380.  1  East  P.  C.  c.  5.  s.  99«  p.  33S.  (w)  1  Hawk.  P.  C.  c.  38.  s.  7.     I 

(r)  1  Hale  380.  1  Hawk.  P.  C.  c  38.  Hale  378,  379. 

s.  9.  4  Blac.  Com.  803.  (jr)  1  Hawk.  P.  C.  c.  38.  s.  8.     I 

(«)  1  Hale  380.    But  the  learned  East  P.  C.  c.  5.  s.  108.  p.  338. 

writer  adds  iamem  qtun-e.  (t)  1  Hawk.  P.  C.  c.  38.  8.  8. 

2i2 
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th^  original  design^  the  wife  or  servant  will  be  guilty  <rf  petit 
treason,  (z)  And  if  a  wife  or  servant  intending  to  poison  or  kill 
a  stranger,  the  wife  by  mistake  poison  or  kill  her  husband^  or  the 
servant  his  master^  this,  which  would  have  been  murder  if  it  had 
taken  effect  against  the  stranger,  becomes  petit  treason  in  the 
death  of  the  husband  or  master,  (a) 

The  same  rule  holds  throughout,  mutatia  mutandis,  for  an  in- 
ferior clergyman  in  relation  to  his  superior,  {b) 
Of  thejndg-  The  judgment  in  petit  treason  is,  that  the  criminal  be  drawn 
^Uo  *"^  ***"  ^^^  ^  hurdle),  and  hanged  until  dead,  (c)  It  was  formerly  dif- 
ferent in'the  case  of  women,  who  were  adjudged  to  be  drawn  and 
burned :  but  this  was  altered  by  the  statute  30  G.  3.  c.  48.  by 
which  they  are  subjected  to  the  same  judgment  in  all  respects  as 
men,  and  particularly  with  respect  to  the  provisions  of  the  statute 
25  6. 2.  c.  37*  Ana  it  has  been  resolved  by  the  Judges  that  the 
judgment  for  dissecting  and  imatomizing,  and  touching  the  time 
of  execution,  ought  to  be  pronounced  in  cases  of  petit  treason, 
though  murder  only  is  mentioned  in  the  statute,  and  in  that  case 
too  uat  the  time  of  execution  should  be  part  of  the  judgment,  {d) 

(z)  1  Hale  379.  (Dy.  1^  a.)    1  Sttl.  aflerwards  Die  hemd  shall  be  severed 

P.  C.  c.  5.  8.  IDS.  p.SSS.  from  the  body,  aod  the  body  be  dt- 

(a)  1  Hale  379.  Plowd.  Com.  476  b.  vided  into  four  aaariers. 

(b)  1  Bast  P.  C.  c.  5.  s.  102.  p.  &38.  (d)  1  Bast.  P.  C.  c.  6.  s.  136.  p.  372., 
(e)  The  seutence  m  high  treason  is  and  the  case  of  Swan  and  Jefferys,  id. 

made  simiUr  to  this  hv  a  late  statute,    p.  373. 
54  Q.  3.  c.  146.  with  mo  addition  that 
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.    or  HANSU^neHTBB. 

In  tiiis  species  of  homicide^  malice^  which  has  been  shewn  (a)  to 
be  the  main  ingredient  and  characteristic  of  murder,  is  considered 
to  be  wanting ;  and  though  manslaughter  is  in  its  degree  felo- 
nious, yet  it  is  imputed  by  the  benignity  of  the  law  to  human 
infirmi^ ;  to  infirmity  which,  though  m  the  eye  of  the  law  cri- 
minal,  is  considered  as  incident  to  the  frailty  of  the  human  con- 
stitution, (b)  The  punishment  appointed  for  it  is  proportionably 
lenient;  as  (with  the  exception  only  of  one  sort  of  manslaughter, 
which  by  the  statute  1  Jac.  1.  c.  8.  commonly  called  the  statute 
of  stabbmg,  is  made  a  capital  crime,)  the  offender  is  admitted  to 
the  benefit  of  clergy. 

In  order  to  malce  an  abettor  to  a  manslaughter  a  principal  in  Of  aiden  and 
the  felony,  he  must  be  present  aiding  and  abetting  the  fiujt  com-  ^^^^»  ^^ 
mitted.  (c)     But  there  cannot  be  any  accessories  before  the  fact 
in  manslaughter,  because  it  is  presumed  to  be  altogether  sudden, 
and  without  premeditation,  (d )    Thus,  if  the  indictment  be  for 
murder  agidnst  A.,  and  that  B.  and  C.  were  counselling  and  abet- 
ting as  accessories  before  only,  j(and  not  as  present  aiding  and  ^ 
abetting,  for  such  are  principals,)  if  A.  be  foimd  guilty  only  of 
manslaughter,  and  acquitted  of  murder,  the  accessories  before 
will  be  thereby  discharged,  (e)    There  may,  however,  be  acces- 
sories after  the  fact  in  manslaughter.  (/) 

The  several  instances  of  manslaughter  may  be  considered  in  the 
following  order  :— 

I.   Cases  of  provocation. 

II.   Cases  within  the  statute  of  stabbing, — 1  Jac.  1.  c.8. 

III.  Cases  of  mutual  combat. 

IV.  Cases  of  resistance  to  officers  of  justice,  to  persons  acting 
in  their  aid,  and  to  private  persona  law^lly  interfering  to 
apprehend  felons,  or  to  prevent  i^  breach  of  the  peace. 

(a)  Jnte^  421,  ef  stqu.  (e)  I  Hale  437,  450. 

(b)  Post.  890.     1  Hale  466.  (/)  1  Hale  450.     1  East.  P.  C.  c.  5. 

(c)  I  Hale  488,  439,  and  see  anie^  s.  183.  p.  353.  This  seems  to  have 
431,  «<  tequ.  as  to  what  will  be  a  pre-  been  doubted- before  the  statute  1  Ann. 
«eace,  aiding  and  abetting.  Btat.  8.  c.  9.  s.  1.  (8  Hawk.  P«  C.  c.  89. 

(d)  1  Hale  437.  1  Hawk.  P.  C.  e.  s.  84) :  but  the  effect  of  that  ^statute 
•30.  s..  8.  jeems  to  have  removed  the  doabt 
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V.  Cases  where  the  killing  takes  place  in  the  prosecution  of 

some  other  criminal,  unlawful^  or  wanton  act. 
VI.  Cases  where  the  killing  takes  place  in  consequence  of  some 
lawful  act  being  criminally  or  unproperly  p^ormed^  or  of 
some  act  performed  without  lawful  auUiority, 


SECT.  I. 

Cases  of  Provocation. 

Whenever  death  ensues  from  Sudden  transport  at  passion,  or 
heat  of  blood  upon  a  reasonable  provocation,  and  without  malice^ 
it  is  considered  as  solely  imputable  to  human  infirmity ;  and  the 
o£Fence  will  be  manslaughter,  {g)  It  should  be  remembered  that 
the  person  sheltering  himself  under  this  plea  of  provocation  must 
make  out  the  circumstances  of  alleviation  to  the  satisfaction  of 
the  court  and  jury,  unless  they  arise  out  of  the  evidence  pro- 
duced against  him ;  as  the  presumption  of  law  deems  all  homicide 
to  be  malicious,  until  the  contrary  is  proved.  (A) 
Words  of  pro-  It  has  been  shewn  that  the  most  grievous  words  of  reproach, 
▼ocation.  Contemptuous  and  insulting  actions  or  gestures,  or  trespasses 
against  lands  or  goods,  will  not  free  the  partv  killing  from  the 
guilt  of  murder,  if  upon  such  provocation  a  deadly  weapon  was 
made  use  of,  or  an  intention  to  kill,  or  to  do  some  great  bodily 
harm,  was  otherwise  manifested,  (t)  But  if  no  such  weapon  be 
used,  or  intention  manifested,  and  the  party  so  provoked  give  the 
other  a  box  on  the  ear,  or  strike  him  with  a  stick  or  other  weapon 
not  likely  to  kill,  and  kill  him  unluckily  and  against  his  intention, 
it  will  be  only  manslaughter,  {k) 

It  is,  indeed,  said  to  have  been  held  in  one  case  that  words  of 
menace  of  bodily  harm  are  a  sufficient  provocation  to  reduce  tke 
o£Fence  of  killing  to  manslaughter :  (/)  but  it  has  been  considered 
that  such  words  ought,  at  least,  to  be  accompanied  by  some  act 
'  denoting  an  imme<£ate  intention  of  following  them  up  by  an  ac- 
tual assault,  (m) 

But,  though  words  of  slighting,  disdain,  or  contumely,  will  not 
of  themselves  make  such  a  provocation  as  to  lessen  the  crime  into 
manslaughter ;  yet,  it  seems  that  if  A.  give  indecent  language  to 
B.,  and  B.  thereupon  strike  A.,  but  not  mortally,  and  then  A. 
strike  B.  again,  and  then  B.  kill  A.,  that  this  is  but  manslaugh- 
ter.   The  stroke  by  A.  was  deemed  a  new  provocation,  and  the 

(g)  1  Hale  466.     1  Hawk.  P.  C.  c  80.  p.  %SS. 

SO.    Post.  890.    4  Blac.  Com.  191.    I  (/)  Lord  Motley's  case,  1  Hale  455. 

East  P.C.  c.  5.  s.  19.  p.  838.  The  same  case  is  nentiooed  to  Kel. 

(h)  AnUf  488.  65. ;    but  no  such  position  is  there 

(i)  Jnie^  434,  435.  sUted. 

ifc)  Post  891.    1  But.  P.  C.  c.  5.  s  (m)  1  East.  P.  C.  c.  5.  8.  80.  p.  %St. 
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conflict  a  sudden  felling  out ;  and  on  those  grounds  the  killing 
was  considered  as  only  manslaughter,  (n) 

Where  an  assault  is  made  with  violence  or  circumstances  of  Provocation 
indignity  upon  a  man's  person^  as  by  pulling  him  by  the  nose,  ^7  assault. 
and  the  party  so  assaulted  kills  the  aggressor,  the  crime  will  be 
reduced  to  manslaughter,  in  case  it  appears  that  the  assault  was 
resented  immediately,  and  the  aggressor  killed  in  the   heat  of 
blood,  the  furor  brevis  occasioned  by  the  provocation,  (o)     So  if 
A.  be  passing  along  the  street,  and  B.  meeting  him  (there  being  . 
convenient  distance  between  A.  and  the  wall)  take  the  wall  of  him 
and  justle  him,  and  thereupon  A.  kUl  B,,  it  is  said  that  such 
justling  would  amount  to  a  provocation,  which  would  make  the 
killing  only  manslaughter.    And  again  it  appears  to  have  been 
•considered  that  where  A.  riding  on  the  road,  B.  whipped  the 
horse  of  A.  out  of  the  track,  and  then  A.  alighted  and  killed  B., 
it  was  only  manslaughter,  (p) 

But,  in  the  two  last  cases,  it  should  seem  that  the  first  aggres- 
sion must  have  been  accompanied  with  circumstances  of  great 
violence  or  insolence ;  for  it  is  not  every  trivial  provocation  which, 
in  point  of  law,  amounts  to  an  assault,  that  wUl  of  course  reduce 
the  crime  of  the  party  killing  to  manslaughter.  Even  a  blow  will 
not  be  considered  as  sufficient  provocation  to  eictenuate  in  cases 
where  the  revenge  is  disproportioned  to  the  injury,  and  outrage- 
ous and  barbarous  in  its  nature  :  but,  where  the  blow  which  gave 
the  provocation  has  been  so  violent  as  reasonably  to  have  caused 
a  sudden  transport  of  passion  and  heat  of  blood,  the  killing  which 
ensued  has  been  regarded  as  the  consequence  of  human  iimrmity, 
and  entitled  to  lenient  consideration.  Thus,  where  a  woman, 
after  some  words  of  abuse  on  both  sides,  gave  a  soldier  a  box  on 
the  ear,  which  the  soldier  returned,  by  striking  her  on  her  breast 
wil^  the  pommel  of  his  sword;  and  the  woman  then  running 
away,  the  soldier  pursued,  and  stabbed  her  in  the  back  with  his 
sword ;  Holt,  C.  J .  at  first  considered  it  to  be  murder  :  but,  upon 
its  coming  out  in  the  progress  of  the  trial,  that  the  woman  had 
struck  the  soldier  with  a  patten  on  the  face  with  great  force,  so 
that  the  blood  flowed,  it  was  holden  clearly  to  be  no  more  than 
manslaughter,  {q)  In  this  case,  the  smart  of  the  soldier's  wound, 
and  the  effusion  of  blood,  might  possibly  have  kept  his  indigna- 
tion boiling  to  the  moment  of  the  fact,  (r) 

Where  a  man  has  been  injuriously,  and  without  proper  authority  prorocation 
restrained  of  his  liberty,  the  provocation  has  been  considered  suf-  by  restraining 
ficient  to  extenuate;   as  where  a  creditor  placed  a  man  at  the  Jh^JJ?^*^^^** 
chamber  door  of  his  debtor,  with  a  sword  undrawn,  to  prevent  him 
from  escaping,  while  a  bailiff  was  sent  for  to  arrest  him ;  and  the 
debtor  stabbed  the  creditor,  who  was.  discoursing  with  him  in  the 

(fi)  1  Hale  455,  where  it  is  said,  that  East  P.  C.  c.  5.  s.  80.  p.  2SS. 
this  was  held  to  be  manslaughter,  ac-        (p)  1  Hale  455.    Lanurcf  a  case, 
cording  to  the  proverb,  **•  &e  second        {q)  Sted roan's  case.  Old  Bailey,  Apr. 

blow  makes  the  affray;"   and  Lord  1704,  MS.  Tracy  and  Denton,  57.  Post. 

Hale  says,  that  this  wto  the  opinion  of  292.     1  East  P.  C.  c.  5.  s,  21.  p.  234. 
himselfand  some  others.  (r)  Post  292.    See  the  case  more 

(0)  Kel.  135.    4  Blac.  Com.  191.    1  fully  stated  aiile,  436. 
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diamber.  («)    And  the  same  doctrine  was  held  in  a  case  where  a 
Serjeant  in  the  army  laid  hold  of  a  fifer,  and  insisted  upon  carrying 
him  to  prison  :  the  fifer  resisted ;  and  wlulst  the  serjeant  had  hold 
of  him  to  force  him,  he  drew  the  Serjeant's  sword,  plmiged  it  into 
his  body,  and  killed  him.    The  serjeant  had  no  right  to  make  the 
arrest,  except  under  the  articles  of  war ;    and  the  articles  of  war 
were  not  given  in  evidence.    BuUer,  J.    considered  it  in   two 
lights :  first,  if  the  serjeant  had  authority ;  and,  secondly,  if  he  had 
not,  on  account  of  the  coolness,  deliberation,  and  reflection^  with 
which  the  stab  was  given.    The  jury  found  the  prisoner  guilty : 
but  the  Judges  were  unanimous,  that  the  articles  of  war  shoold 
have  been  produced ;   and,  for  want  thereof,  held  the  conviction 
wrong,  {t) 
Provocation         Where  a  man  finds  another  in  the  act  of  adultery  with  his  wife, 
by.  detecting     and  kills  him  in  the  first  transport  of  passion,  he  is  only  guilty  of 
adulterer.        manslaughter,  and  that  in  the  lowest  degree :  (w)   for  the  provoca- 
tion is  grievous,  such  as  the  law  reasonably  concludes  cannot  be 
borne  in  the  first  transport  of  passion*    But  it  has  been  already 
shewn,  that  the  kiUin£^  of  an  adulterer  deliberately,  and  upon  re- 
vei^e,  would  be  muraer.  {w) 
Provocations        Thct^  are  instances,  where  slight  provocations  have  been  con- 
v'n^^'^h^      8^c>^d  ^  extenuating  the  guilt  of  honucide,  upon  the  ground, 
have'been^l-    ^^^  ^^^  conduct  of  the  party  killing  upon  such  provocations  might 
lowed  to  ez-     fairly  be  attributed  to  an  intention  to  chastise,  rather  than  tp  a 
tenuatc,  where  cruel  and  implacable  *  malice.     But,  in  cases  of  this  kind>  it  must 
Lg£»  not       appear,  that  the  punishment  was  not  urged  with  brutal  violence, 
acted  with  cm-  nor  greatly  disproportionate  to  the  offence;    and  the  instrument 
eity,  orused    must  not  be  such  as,  fipom  its  nature,  was  likely  to  endanger 
•muQ^tik  "^*  ^'^*  (^)     l^us^  where  A.  fin<Ung  a  trespasser  on  his  land,  in  the 
first  transport  of  his  passion,  beat  him,  and  unluckily  happened  to 
Idll  him,  it  was  holden  to  be  manslaughter :  but  it  must  be  under- 
stood, that  he  beat  him,  not  with  a  mischievous  intention,  but 
merely  to  chastise  for  the  trespass,  and  to  deter  him  firom  com- 
mitting it  again,  {y)    And  of  the  case  of  the  keeper  of  a  park, 
who,  finding  a  boy  stealing  wood  in  his  master's  ground,  tied  him 
to  a  horse's  tail,  and  beat  him,  upon  which  the  horse  running 
away,  the  boy  was  killed,  (s),  it  is  said,  that  if  the  chastisement  had 
been  more  moderate,  it  had  been  but  manslaughter;  for,  between 
persons  nearly  connected  together  by  civil  and  natural  ties,  the  law 
admits  the  force  of  a  provocation  done  to  one  to  be  felt  by  the 
other,  (a)     Aftd,  d  Jbrtiorif  if  the  master  had  himself  caught  the 
trespasser,  and  beat  him  in  such  a  manner  as  shewed  a  desire  only 
to  chastise  and  preVent  a  repetition  of  the  offence,  but  had  unfor- 

(f)  Buckner^t  case,  Sty.  467.  greater  proyocatioD. 

(0  Rex  V.  Withers,  Mich.  T.  1784.        (lo)  AnU,  448. 
MS.  Bayley,  J.,  and  1  East.  P.  C.  c.  5.        (x)  Post  801.    4  Blac.  Com.  800. 
s.  20.  p.  883.    This  case  is  also  cited        (jr)  Post.  291.     I  Hale  473.  AnU^ 

as  to  a  puint  of  evidence  ia   Holt*s  440. 
case,  8  Leach,  594.  (z)  Halloway*s  case,  Cro.  Car.  l.^I. 

(tf)  Manning^s  case,  T.  Ray m.  818.  1  Hale  45S.     1  Hawk,.  P.  C.  c.  31. 

1  Ventr.  169.    And  the  court  directed  s.  48.    Post.  808.  JnU^  440. 
the  buniing  in  the  hand  to  be  inflicted        (a)  1  East  P.  C.  c.  §•  s.  88.  p.  837. 
feotly,  because  thers  cooUl  not  be  a 
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tunatety^  and  against  his  intent^  killed  bim,  it  woidd  only  hwe 
been  manslaughter,  (b) 

Where  a  person^  whose  pocket  had  been  picked^  encouraged  by  Ducking  a 
a  concourse  of  people,  threw  the  pickpocket  into  an  adjoining  pickpocket, 
pond,  in  order  to  avenge  the  theft,  by  ducking  him,  but  without 
any  apparent  intention  to  take  away  his  life,  and  the  pickpocket 
was  drowned,  it  was  ruled  to  be  only  manslaughter ;  for  though 
this  mode  of  punishment  is  highly  unjustifiable  and  illegal,  yet  the 
law  respects  the  infirmities  and  imbedllities  of  human  nature, 
where  certain  provocations  are  given,  (c) 

In  a  case  where  the  prisoner's  son  having  fought  with  another  Father  taking 
boy  and  been  beaten,  ran  home  to  his  father  all  bloody,  and  the  «P  tj^®  qnml 
fiather  presently  took  a  cudgel,  ran  three  quarters  of  a  mile,  and 
struck  the  other  boy  upon  the  head,  upon  which  he  died ;  it  was 
ruled  to  be  manslaughter,  because  done  in  sudden  heat  and  pas- 
sion :  (d)  but  the  true  grounds  of  the  judgment  seem  to  have  been 
that  the  accident  happened  by  a  single  stroke  given  in  heat  of 
blood,  with  a  cudgel,  not  likely  to  destroy,  and  that  death  did  not 
immediately  ensue,  (e) 

Several  other  cases  are  reported,  in  which  the  nature  of  the  in-  Nature  of  the 
strument  used  led  to  a  lenient  consideration  of  the  homicide,  on  *'Jj2h™A* 
the  ground  that  such  instrument  was  not  likely  to  endanger  life.  1^^  Loing* 
Thus,  where  a  man,  who  was  sitting  drinking  in  an  alehouse,  being 
called  by  a  woman  ^^  a  son  of  a  whore,"  took  up  a  broomsta£^  and 
threw  it  at  her  from  a  distance,  and  killed  her  ^  the  Judges  were 
not  unanimous,  and  a  pardon  was  advised :  and  the  doubt  appears 
to  have  arisen  upon  the  ground  that  the  instniment  was  not  such 
as  could  probably,  at  the  given  distance,  have  occasioned  deaths 
or  great  bodily  harm.  (/)  A  similar  doubt  appears  to  have  been 
entertained  in  the  following  case,  which  was  stated  in  a  special 
verdict.  A  mother-in-law  employed  her  daughter-in-law,  a  child 
of  ten  years  old,  to  reel  some  yam ;  and  finding  some  of  the  skains 
knotted,  threw  a  four-legged  stool  at  the  chil^  which  struck  her 
on  the  right  side  of  the  head,  oh  the  temple,  and  caused  her  death 
soon  afterwards  :  the  verdict  stated,  that  the  stool  was  of  sulEficient 
size  and  weight  to  give  a  mortal  blow ;  but  that  the  mother-in-law 
did  not  intend,  at  the  time  she  threw  the  stool,  to  kill  the  child,  (g) 
And  in  a  case  where  the  prisoner  had  struck  his  boy  with  one  of 
his  clogs,  because  he  had  not  cleaned  them,  it  was  held  to  be  only 
manslaughter,  because  the  master  could  not,  from  the  size  of  the 
instrument  he  had  made  use  of,  have  had  any  intention  to  take 
away  the  boy's  life.  (A) 

In  a  case  where  the  prisoner,  who  was  a  butcher,  had  employed 


i: 


r^)  1  East  P.  C.  C.  5.  8.  22.  p.  2S7. 

{€)  ¥nfs  case.  Old  Bailey,  1785. 
1  Hawk.  P. C.  c. SI.  6. 38.  lEastP.C. 
c.  6.  8.  22.  p.  23S. 

(d)  Rowley's  case,  12  Rep.  87.  1 
Hale  4ft3. 

(e)  Post  894,  295.  Cro.  Jac.  296. 
Godb.  182.  See  the  case  anUy  438, 
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(/)  1  Hale  455,  456.  1  Bwi».  P.  C. 
C  5.  •«  28.  p.  236. 


(g)  HazeVs  case,  1  Leach  368.  The 
question  whether  this  was  murder  or 
manslaughter  was  considered  as  of 
great  difficulty,  and  no  opinion  was 
ever  deUyered  by  the  Judges. 

(h)  Turner's  case.  Comb.  407, 408., 
and  cited  in  1  Ld.  Raym.  142,  144.  2 
Ld.  Raym.  1498.  The  clog  was  a  small 
one  %  and  Holt,  C  J.  said,  that  it  was 
an  unlikely  thing  to  kill  the  b«y* 
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a  boy  to  tend  some  aheep,  which  M^ere  penned^  who  negligently 
suffered  some  of  the  sheep  to  escape  through  the  hurdles^  upon 
which  the  prisoner,  seeing  the  sheep  get  through,  ran  towards  the 
boy/ and  tfdcing  up  a  stake  that  was  lying  on  the  ground,  threw  it 
at  him,  and  with  it  hit  the  boy  on  the  head,  and  fractured  his 
skuU,  of  which  fracture  he  soon  afterwards  died ;  Nares,  J.  told 
the  jury  to  consider  whether  the  stake,  which,  lying  on  the  ground^ 
was  the  first  thing  the  prisoner  saw  in  the  heat  of  his  passion,  was, 
or  was  not,  under  the  circumstances,  and  in  the  particular  situa- 
tion, an  improper  instrument  for  the  purpose  of  correcting  the 
negligence  of  the  boy.  And  that,  if  they  thought  the  stake  waa 
an  improper  instrument,  they  should  furtner  consider,  whether  it 
was  probable  that  it  was  used  with  an  intent  to  kill :  if  they 
thought  it  was,  that  they  must  find  the  prisoner  guilty  of  mur- 
der; but  on  the  contrary,  if  they  were  persuaded  that  it  was  not 
done  with  an  intent  to  kill,  that  the  crime  would  then  amount, 
at  most,  to  manslaughter.    The  jury  found  it  nmnslaughter.  (i) 

It  has  been  before  shewn,  that  the  plea  of  provocation  will  not 
avail  in  any  case,  where  it  appears,  that  the  provocation  was 
sought  for  and  induced  by  the  act  of  the  party,  in  order  to  afford 
him  a  pretence  for  wreaking  his  malice ;  (k)  and  that  even  where 
there  may  have  been  previous  struggling  or  blows,  such  plea 
cannot  be  admitted,  where  there  is  evidence  of  express  malice.  (/) 
It  has  also  been  observed,  that  in  every  case  of  homicide  upon 
provocation,  how  great  soever  that  provocation  may  have  been, 
if  there  were  sufficient  time  for  passion  to  subside,  and  reason 
to  interpose,  such  homicide  will  be  murder :  (m)  and  it  should 
always  be  remembered,   that  where   a  party  relies  upon   the 

Elea  of  provocation,  it  must  appear  that,  when  he  did  the  £act^ 
e  acted  upon  such  provocation,  and  not  upon  any  old  grudge«(n) 


SECT.  II. 
Cases  within  the  Statute  of  Stabbing, — 1  Jac.  1.  c.  8. 

iJac. l.c. 8.  By  this  statute,  "every  person  and  persons,  who  shall  stab 
"  or  thrust  any  person  or  persons,  that  hath  not  then  any  weapon 
"  drawn,  or  tiiat  hath  not  then  first  stricken  the  party  which 
^^  shall  so  stab  or  thrust,  so  as  the  person  or  persons  so  stabbed  or 
"  thrust  shall  thereof  die  within  six  months  then  njext  following, 

(0  Wiegs*8  case,  reported  in  a  note  (k)  AnU^  44S. 

to  Hazel^  case,  1  Leach  376.  If,  how-  (/)  Anie^  440,  441. 

ever^  the  instrument  used  b  so  im-  (m)  Ante^  442.    Post.  t96. 

proper,  as  manifestly  to  endanger  life,  (n)  1  Hale  461.     1  East.  P.  C.  c«  5. 

it  seems  that  the  intention  of  the  party  s.  83.  p.  839.    See  Mason's  case,  «iile> 

to  kill  will  be  implied  from  that  cir-  440,  et  tequ. 
cumstaoce.    AnUf  438,  439,  461 . 


CHAP.  III.  ^2.]       Statute  of  Stabbing:,  *91 

*^  although  it  cannot  be  proved  that  the  same  was  done  of  mafice 
*^  aforethought  5  yet  the  party  so  ofiFending,  and  bemg  thereof 
**  convicted  by  verdictj  confession^  or  otherwise,  according  to  law, 
^^  «hall  be  excluded  from  the  benefit  of  clergy,  and  suffer  death, 
***  as  in  case  of  wilful  mxirder."  There  is  a  proviso  that  the  act 
shall  not  extend  ^^  to  cases  of  self-defence,  misfortune,  or  in 
^'any  other  manner  than  as  aforesaid;  nor  to  any  person,  who 
^^  shall  commit  manslaughter,  in  preserving  the  peace,  or  chastising 
*^  or  correcting  his  child  or  servant/* 

This  statute  was  made  on  account  of  the  frequent  quarrels,  and  ^^^  *^" 
stabbings  with  short  daggers,  between  the  Scotch  and  the  English,  [^  gti^te. 
at  the  accession  of  James  the  First ;  and  as  it  was  intended  to 
meet  a  temporary  evil,  it  would  perhaps  have  been  better  if  it  had 
expired  with  the  mischief  it  was  meant  to  remedy,  (o)  It  has 
been  considered  as  a  rigorous  statute,  of  doubtful  expediency ;  (p) 
and,  accordingly,  construed,  by  the  benignity  of  the  law,  so 
favourably  in  behalf  of  the  subject,  and  so  strictly  when  against 
him,  that  the  offence  of  stabbing  is  left  by  this  statute  almost 
upon  the  same  footing  as  it  stood  at  common  law.  (a)  Indeed, 
it  was  agreed  by  the  Judges,  in  Lord  Morley's  case,  that  the  sta- 
tute was  only  declaratory  of  the  common  law ;  (r)  and  it  was  the 
opinion  of  Mr.  Justice  Foster,  that  whenever.the  defendant  is  in- 
dicted at  common  law,  and  also  upon  the  statute,  (s)  the  most  im- 
portant question  will  be,  whether  the  fact,  upon  the  evidence,  is  or 
is  not  murder  at  common  law.  (t)  And  Glyn,  C.  J.  said,  upon  an 
indictment  on  this  statute,  that,  in  order  to  bring  a  case  within 
the  meaning  of  the  act,  there  ought  to  be  malice,  {u) 

All  circumstances  which,  at  common  law,  will  serve  to  justify, 
excuse,  or  alleviate,  in  a  charge  of  murder,  have  always  had  their 
due  weight  in  prosecutions  grounded  on  this  statute ;  and,  in  the  con- 
struction of  it,  one  general  rule  may,  it  is  conceived,  be  safely  lidd 
down ;  namely,  that  in  all  cases  of  doubt  and  difficulty  the  benig- 
nity of  the  common  law  ought  to  turn  the  scale,  (fcf)  Thus,  though 
the  words  of  the  statute  are  very  general;  yet  many  cases  coming 

(0)  4  Blac  Com.  1 9S.  I  Ld.  Raym.  feoce  of  stabbio^,  where  death  does 

140.    It  was  continued  by  16  Car.  1.  not  ensue,  pro Yision  has  been  made 

€.  4.  till  some  other  act  shall  be  made,  by  the  43  6.  3.  c.  58.,  which  will  be 

touching  the  continuance  or  disconti-  stated  in  a  subsequent  Chapter, 
nuance  thereof.  (r)  Lord  Morley*s  case,  Kel.  55.    1 

{p)  Fosl.  899,  800m  where  Mr.  Jus-  Hale  456.    Fost.  898. 
tice  Foster  says,  **  Let  me  add,  that        ($)  **  A  prisoner,  whose  case  may  be 

**  if  the  outn^es  at  which  the  statute  "  brought  within  the  letter  of  the  act, 

**  was  levelled  had  been  prosecuted  *'  commonly  is  arraigned  upon  two 

**  with  due  vigour  and  proper  severity  *'  indictments,  one  at  common   law 

**  upon  the  foot  of  common  law,  I  '*  for  murder,  the  other  upon  the  sta- 

**  doubt  not  an  end  would  soon  have  '*  tute;  and  if  it  cometh  out  in  evi- 

*'  been  put  to  them,  without  incura-  "  dence,  that  the  fact  was  either  J usti- 

*'  bering  our  books  with  a  special  act  "  fiable,  or  amounted  barely  to  man- 

**  for  that  purpose,  and  a  variety  of  *'  slaughter  at  common  law,  it  hath 

**  questions  touching  the  true  extent  ''  been  rarely  known,  that  such  per* 

*^  of  it    This  observation  will  hold  **  son  hath  been  convicted  of  man- 

**  with  regard  to  many  of  our  penal  "  slaughter  upon  the  statute."    Fost 

"  statutes,   made   upon  special  and  899. 
**  pressing  occasions,  and  savouring       (I)  Fost.  301, 308. 
^  rainkly  of  the  times.**  (m)  Buckner*8  case.  Sty.  467. 

(«)  4  Blac.  Com.  193.  As  to  the  of-       (w)  Fost.  898,  308. 
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witilun  the  letter  of  the  act^  and  not  covered  by  any  of  the  excep- 
tions in  the  proviso,  have  been  very  rightly  adjuq^  not  to  be 
within  its  meaning,  (x)  By  this  construction,  the  case  of  an  adul- 
terer, stabbed  by  the  husband  in  the  act  of  adultery,  has  been  held 
iiot  to  be  within  the  act,  but  manslaughter  at  common  law.(  v)  So 
where  a  man  assaulted  by  thieves  in  his  house,  stabs  one  of  them, 
the  thieves  having  no  wei^on  drawn,  nor  having  struck  him,  it  is 
not  within  the  statute,  but  justifiable  homiciife ;  (z)  and  where, 
upon  an  outcry  of  thieves  in  the  night  time,  a  person,  who  was 
concealed  in  a  closet,  but  no  thief,  was  in  the  hurry  and  surprise 
stabbed  in  the  dark,  it  was  considered  as  an  innocent  mistake,  and 
ruled  to  be  homicide  by  misadventure,  (a)  And  where  an  officer 
pushed  violently  and  abruptly  into  a  gentleman's  chamber  early  in 
the  morning,  in  order  to  arrest  him,  not  telling  his  business,  nor 
using  words  of  arrest ;  and  the  genUeman,  not  knowing  that  he 
was  an  officer,  under  the  first  surprise,  took  down  a  sword  that 
hung  in  the  chamber,  and  stabbed  lum ;  it  was  ruled  manslaughter 
at  common  law,  though  the  defendant  was  indicted  on  the  statute; 
for  the  defendant,  not  knowing  the  officer's  business,  might,  from 
his  behaviour,  have  reasonably  concluded,  that  he  came  to  rob  or 
murder  him.  (b) 

There  are  no  accessories  within  this  statute :  (c)  and  it  has  been 
holden,  that  persons  present,  aidmg  and  abetting,  though,  at  com- 
mon  law,  principals  in  the  manslai^hter,  are  not  within  the  statute ; 
and  therefore,  where  several  persons  were  indicted  upon  it,  and  it 
did  not  appear  which  of  them  made  the  thrust  at  the  party  killed, 
they  being  all  present,  it  was  held  that  they  could  only  be  convicted 
of  manslaughter  at  common  law,  and  must  have  their  cleigv.  {d) 

It  mav  l^  proper  to  mention  some  of  the  questions,  which  have 
been  laised  and  decided  upon  the  construction  of  this  statute; 
more  particularly  as  to  the  meaning  of  the  words  '^  stab  or  thrust;'* 
as  to  the  person  ^^that  hath  not  then  any  weapon  drawn;"  .as  to 
what  is  considered  as  ^^a  weapon  drawn;"  and  as  to  the  meaning 
of  the  words  ^^that  hath  not  then  first  stricken  the  party,  which 
"  shall  so  stab  or  thrust.'' 

Under  the  words  "  stab  or  thrust,*'  shootii^  with  any  sort  of 
ftre  arms,  and  thrusting  with  a  staff,  or  any  other  blunt  weapon, 
have  been  brought  within  the  act:  and  the  case  of  shooting  with 
fire  arms  will  govern  the  cases  of  sending  an  arrow  out  of  a  bow, 
or  a  stone  from  a  sling,  or  using  any  device  of  that  kind,  holden  in 
the  hand  of  the  party  at  the  instant  of  discharging  it.  (e)    The 


(*)  Fost  898.    4  Blac.  Com.  193. 

(ff)  1  Hale  486.  I  Ventr.  158.  Sir 
T.^Rajm.SlS.    Fost  S98. 

(z)  Sty.  469.    Fost  S98. 

(«)  I  Hale  474.  Cro.  Car.  538.  Fost 
S99. 

(ft)  i  Hale  470}  and  see  Kel.  136.' 
Fost  898,  899.  1  Bast  P.  C.  c.  5.  s. 
89.  p.  851 ,  where  it  is  said,  that  per- 
haps there  were  circumstaiices  in  the 
case  not  mentioned,  which  roi^ht  rea- 
sonably induce  sueh  a  suspicion,  and 
raise  such  a  fear  as  might  Ml  in  am- 
slamtem  vkrmm. 


(e)  1  East.  P.  C.  c  5.  s.  89.  p.  847. 

(i)  1  Hale  468.  8  Hale  344.  Fost 
301 .  Atleyn  44.  1  Hawk.  P.  C.  c.  30. 
S.  7.  Sty.  86.  1  East  P.  C.  c.  6.  s.  89. 
p.  847. 

(e)  1  Hale  469.  Fost  300.  Lord 
Hale,  after  saying  that  if  the  stabbing 
or  thrnsting  were  with  a  sword,  or  with 
a  pikestafl^  it  is  within  the  statute, 
says, — So  it  seems,  if  it  be  a  shot  with 
a  pistol,  or  a  blow  with  a  sword  or 
staff.  **  YeU  qtutref  fir  JmteSf  Jtit- 
Uee,  denied  U."* 
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case  of  thrusting  with  a  blunt  weapon  is  supposed  to  have  been  in 
the  contemplation  of  the  Legislature,  as  otherwise  it  would  not  be 
easy  to  account  for  the  exception  with  regard  to  the  correction  of 
children  or  servants :  (/)  but  it  is  elsewhere  said,  that  the  killing 
a  peraon  with  a  hammer,  or  such  like  instrument,  which  cannot 
properly  come  under  the  wprds  *^  thrust,'*  or  **  stab,"  is  not  a  kill- 
ing wiuiin  the  statute;  (g)  and  certainly  throwing  at  a  distance, 
and  wounding  the  party,  whereby  death  ensues,  the  weapon,  be  it 
what  it  may,  being  delivered  out  of  the  hand  at  the  time  the  stroke 
is  given,  is  not  considered  with  strict  propriety  to  come  within  the 
terms  "  stab**  or  "  thrust.*'  (A)  It  maybe  added,  that  the  stab  or 
thrust  ought  to  be  made  with  a  weapon  or  instrument  from  which 
danger  was  likely  to  ensue,  (i) 

As  to  the  '^person  or  persons,  that  hath  not  then  any  weapon  Whosluaibe 
"  drawn,**  it  has  been  properly  holden,  that  these  words  e^ctend  to  "id  to  be  « 
any  other  person,  acting  in  concert  upon  the  same  design  with  the  <^][^a»o//a«» 
party  killed :  (k)  and  if  two  assault  a  third  person^  and  one  of  them  **  any  weapom 
strike  him,  and  he  kill  the  other  who  did  not  strike,  he  is  not  "*"«»»•" 
within  the  statute ;  for  it  is  the  assault  and  striking  of  both.  (/) 
The  Judges  were  once  divided  upon  the  construction  of  the  word 
then — ^the  party  killed  "  not  having  then  any  weapon  drawn,** — 
and  the  pomt  in  debate  was,  whemer  the  word  then  was  to  be 
confined  to  the  instant  the  stab  was  given,  or  whether  it  related  to 
the  whole  time  of  the  combat,  (m)    The  circumstances  were  the^e. 
Upon  mutual  words  of  reproach  between  Hunter  and  De  Loy, 
the  former  struck  the  latter  with  his  hand ;  whereupon  De  Loy 
attempted  to  draw  his  dagger  at  Hunter :  but,  being  prevented  by 
the  company  present,  he  threw  a  pot  at  him,  and  missed  him ;  on 
which  Hunter  gave  De  Loy  the  mortal  wound  with  his  swords 
Hiose  who  were  for  the  conviction  admitted  the  pot  to  be  a  wea- 
pon drawn,  as  long  as  it  was  in  De  Loy*s  hand ;  but  thought  that 
after  he  had  thrown  it  out  of  his  hand,  without  hurt  done,  and 
was  afterwards  stabbed,  the  case  fell  within  the  statute.    On  the 
other  hand  it  was  maintained,  that  the  word  then  referred  to  the 
time  of  the  fighting  or  controversy,  and  not  to  the  immediate  in- 
stant of  the  vFOunding  :  and  they  thought  it  unreasonable  that  one 
having  a  weapon  drawn  at  one  time  auring  the  controversy,  and 
having  done  ill  the  mischief  he  could  with  it,  should  be  within  the 
protection  of  the  statute,  which  was  made  to  prevent  the  sudden 
Killing  of  men  without  provocation  or  defence ;  and  they  compared 
it  to  the  case  of  two  who  are  fighting,  and  one  lets  fall  his  sword, 
or  it  is  beat  out  of  his  hand,  and  he  is  then  killed ;  which  cases, 
they  conceived,  could  not  be  brought  within  the  statute,  (n)    It  is , 
said,  that  the  latter  opinion  being  more  conformable  to  the  princi- 

(/)  Fo8l.  300.  Williams  in  Mawgtidge's  case,  KeL 

if)  t  Hawk.  P.  C.  c.  30.  a.  8.  131. 

(A)  Newnum's  case,  Old  Bailey,  8  (t)  1  East  P.  C.  c.  5.  a.  29.  p.  248. 

Anne,  where  the  point  of  a  sword  was  (k)  Id.  ibid. 

thrown  at  twenty  yardsMistaace ;  MS.  (/)  Rex  v.  Bnekner,  Sty.  467.    1 

Denton  and  Chappie.    1  Bast.  P.  C.  c.  East  P.  C.  c.  5.  a.  29.  p.  248. 

5.  s.  29.  p.  248.  and  Williams'^  case,  (at)  Post  301. 

I  Hale  468.    W.  Jones  432,  where  a  (n)  Rex  v.  Hunter,  3  Ler.  255.    1 

bammer  was  thrown ;  and  see  the  opt-  East  P.  C.  c.  5.  s.  29.  p.  2489  249* 
nion  of  Holt>  G«  J.  as  to  this  case  of 
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plefl  of  the  common  law^  in  a  case  where  the  meaning  of  the  statate 
is  at  least  doubtful,  seems  most  to  be  relied  upon ;  more  especially 
as  the  prisoner  in  this  case  finally  had  his  clergy :  and  it  is  laid 
down  as  a  rule,  that  if  the  party  killed  be  at  any  one  instant  of 
time  during  the  controversy  out  of  the  protection  of  the  statute, 
between  which  time  and  the  time  of  receiving  the  mortal  wound 
the  common  law  would  allow  for  the  prisoaer's  Uoed  coih 
tinning  to  be  heated,  the  case  will  not  be  governed  by  this  sta- 
tute, (o) 

An  extraordinary  cudgel,  or  other  thing  proper  for  defence  or 
amioyance  in  the  hand  of  the  party,  has  been  considered,  as  a 
weapon  drawn,  so  as  to  take  the  case  out  of  the  statute;  though 
the  words,  '^  a  weapon  drawn"  seem  rather  to  import  a  sword  or 
other  weapon  of  that  kind,  drawn  out  of  the  scabbard,  {p)  But  it 
has  been  already -shewn,  tiiat  this  statute  has  been  construed  with 
reference  to  its  rigorous  nature ;  and^  upon  the  same  principles, 
the  discharging  a  pistol,  or  throwing  a  pot^  or  candlestick,  or 
other  dangerous  weapon,  at  the  party,  has  been  holden  to  be  within 
the  equity  of  the  words,  '^havmg  a  weapon  drawn."  (j^)  This 
construction,  however,  does  not  extend  to  such  an  instrument  as 
may  not  probably  do  hurt,  such  as  a  small  riding  rod  or  cane;  (r) 
and,  therefore,  what  was  said  by  Gl3m,  C.  J.  {s)  that  a  tobacco- 
pipe  had  been  adjudged  a  weapon  drawn,  may  admit  of  ques- 
tion, if) 

The  meaning  of  the  words,  '^  that  hath  not  then  JhrU  stricken 
'^  the  party,  which  shall  so  stab  or  thrust,"  was  questioned  in  a 
case,  in  which  it  was  ultimately  decided  that  the  words  ^^not  hav* 
*^  ing  first  stricken"  signify,  not  having  given  the  first  blow  in  the 
affray,  (u)  But  one  of  the  Judges  {fv)  was  of  a  different  opinion; 
and  thought  that  the  meaning  of  the  words  was,  not  having  struck 
before  the  mortal  wound  was  given  :  and  this  latter  opinion,  not- 
Tnthstanding  the  decision  of  the  case,  has  been  approved  by  great 
authorities,  the  view  and  spirit  of  the  statute  having  been  more 
fully  sifted  and  understood.  Holt,  C.  J.  says  of  the  decision  in 
that  case,  that  it  was  against  the  natural  order  of  the  words,  and 
the  obvious  meaning  of  the  act.  {x)  And  Mr.  Justice  Foster 
thought  that  the  arrangement  of  the  words,  as  they  stand  in  the 
statute,  seemed  to  have  been  inverted,  and  a  construction  extorted 
from  them,  of  which  the  Legislature  never  dreamt,  (y)  Hawkins 
says  expressly,  that  wherever  a  person,  who  happens  to  kill  an- 
other, was  struck  by  him  in,  the  quarrel,  before  he  gave  the  mortal 
wound,  he  is  out  of  the  statute,  though  he  himself  gave  the  first 
blow  3  [z)  and  Mr.  Justice  Blackstone  speaks  of  this  as  the  better 
opinion,  (a) 

It  is  also  said,  that  it  may  be  well  to  consider,  whether  these 
words,  '^having  first  stricken,''  &c.  mean  any  thing  more  than 
having  first  assaulted,  &c. ;  and,  therefore,  whether  the  attempt  to 


(o)  I  East  P.  C.  c  5. 8. 89.  p.  849. 
{p)  Post  800, 301.     1  Hale  470. 
(q)  1  Hawk.  P.  C.  c.  SO.  s.  8. 
(r)  1  Hale  470. 
(«)  Rex  r.  Buckner,  Sty.  468. 
(f)  1  East  P.  C.  c.  5.  8.  89.  p.  860. 


(u)  Rex  V.  Byard,  W.  Jones  840t 

(w)  Richardson,  J* 

(x)  Skin.  668. 

Cy)  Post  SOI. 

(s)  1  Hawk.  P.  C.  c.  30.  s.  6. 

(«)  4  Blac.  Com.  193. 
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Btrike,  being  in  low  an  assault^  and  equivalent  to  an  actual  strik- 
ing, is  not  equally  within  the  plain  intent  of  the  act  as  the  stroke 
itself.  (6) 


SECT.  m. 

Cases  of  Mutual  Combat. 

In^ances  of  mutual  combat  in  which,  from  the  deliberate  con-  ManBUmglittfr 
duct  of  the  parties,  from  some  undue  advantage  taken  by  the  party  ^^]JU^ 
killing,  or  from  the  violent  conduct  which  the  party  killing  pur- 
sued in  the  first  instance,  the  conclusion  of  malice  has  been  orawn^ 
and  the  killing  has  consequently  amounted  to  murder,  have  been 
shewn  in  the  preceding  Chapter,  (c)  We  have  now  to  consider 
those  cases  where,  upon  words  of  reproach,  or  any  other  sudden 
provocation,  the  parties  come  to  blows^  and  a  combat  ensues,  no 
undue  advantage  being  sought  or  taken  on  either  side:  for  if  death 
happen  under  such  circumstances,  the  offence  of  the  party  killing 
will  amount  only  to  manslaughter,  (d) 

If,  therefore,  upon  a  sudden*  quarrel,  the  parties  fight  upon  the  Sadden 
spot,  or  if  they  presently  fetch  meir  weapons,  and  go  into  a  field  ^* 
and  fight,  and  one  of  them  be  killed,  it  will  be  but  manslaughter, 
because  it  may  be  presumed  that  the  blood  never  cooled,  (e)  And 
it  must  be  observed,  with  regard  to  sudden  rencounters,  that  when 
they  are  begun,  the  blood,  previously  too  much  heated,  kindles 
afresh  at  every  pass  or  blow ;  and  in  the  tumult  of  the  passions,  in 
which  mere  instinct,  self-preservation,  has  no  inconsiderable  share, 
the  voice  of  reason  is  not  heard :  therefore  the  law,  in  condescen- 
sion to  the  infirmities  of  flesh  and  blood,  has  extenuated  the 
offence.  (/) 

If  two  draw  their  swords  upon  a  sudden  quarrel,  and  one  kills  Walten'f 
the  other,  it  is  only  manslaughter.  Sir  Charles  Pym  with  one 
party,  and  Mr,  Walters  with  another  partv,  dined  at  a  tavern; 
and  on  coming  out  Sir  Charles  P.  and  Mr.  W.  quarrelled  and 
drew  their  swords,  and  Mr.  W.  ran  Sir  Charles  P.  through  the 
body,  and  he  died.  There  was  no  evidence  of  any  unfair  advan- 
tage taken  by  Mr.  W.;  nor  could  the  witnesses  say  more  than 
that  they  heard  them  quarrelling,  saw  their  swords  drawn,  and 
the  sword  through  Sir  Charles  P.'s  body ;  and  it  appeared  that  the 

Jarties  did  not  know  each  other  before.  When  Sir  Charles  P.  fell, 
f  r.  W.  took  him  by  the  nape  of  the  neck,  dashed  his  head  upon 
the  ground,  and  said,  '^  Damn  you,  you  are  dead.''  Jenner,  B. 
told  the  jury  that  this  was  only  manslaughter :  the  jury,  however, 
were  disposed  to  find  it  murder  because  of  the  dashing  the  head 
against  the  ground,  &c.:  but  Allibone,  J.  repeated  to  them  that  it 
was  manslaughter  only,  and  they  foimd  accordingly,  (a) 

(b)  1  East.  P.  C.  e.  5.  8.  29.  p.  270.  SI.  s.  89.    3  Inst.  51. 

(c)  Ante,  443,  et  $eq.  (f)  Fost  188,  296. 
(tf)  Fost.  295.  (a)  Rex  v.  Walters  and  others,  12 
(e)  I  Hale  453.    1  Hawk.  P.  C.  c.  St  Tr.  119. 
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Lord  Byron'i        Lord  fiyron  and  Mr.  Chaworth  differed  at  a  club  as  to  the  best 
•^•®'  means  of  procuring  game.    Mr.  C.  mentioned  Sir  C.  Sedky'a 

manors  5  Lord  B.  asked  which  they  were ;  Mr.  C.  named  Nuttall 
and  another ;  Lord  B.  repeated  his  question :  Mr.  C.  said^  '^  Surdy 
**  you  will  aUow  Nuttall  to  be  Sir  C.  Sedley*s :  but  if  you  have 
*^  any  thing  mor«  to  say^  you  will  find  Sir  C.  Sedley  in  Dean 
''  Street^  and  me  in  Berkeley  Row.''  The  conversation  then 
dropped,  and  they  jtayed  together  at  least  half  an  hour ;  and  Lord 
B.  during  that  time  conversed  with  a  gentleman  who  sat  next  him: 
Mr.  C*  settled  the  bill,  but  made  a  mistake  in  maiking  the  dub 
room,  which  might  arise  from  agitation ;  he  marked  Lord  B.  as 
absent,  though  he  was  there.  Mr.  C.  then  went  out,  and  a  Mr. 
Donston  followed  him,  of  whom  Mr.  C.  asked  if  he  had  been 
short  with  Lord  B.  in  what  he  said  last  to  him ;  to  which  Mr. 
Donston  answered  ^'  No,"  and  was  returning  into  the  room,  when 
he  met  Lord  B.  coming  out.  Lord  B.  said  to  Mr.  C,  '^  I  want  to 
speak  to  you  \**  upon  which  they  both  called  the  w^ter,  and  were 
shewn  into  a  small  room,  and  the  vraiter  left  a  candle  in  the  room. 
Lord  B.  asked  Mr.  C.  if  he  meant  the  conversation  upon  game  to 
Sir  C.  Sedley  or  to  him ;  upon  which  Mr.  C.  said^  ^^  if  you  have 
'^  any  thing  to  say  we  had  better>  shut  the  door,  or  we  shall  be 
'  ^'  heard,''  and  he  shut  the  door.  On  turning  from  the  door  he 
saw  Lord  B.'s  sword  half  drawn,  and  Lord  B.  said,  ^^  Draw,  draw." 
Mr.  C.  drew,  and  thrust  at  Lord  B.;  and  after  one  or  two  thrusts 
Mr.  C.  received  a  mortal  wound  of  which  he  died.  An  indict- 
ment  was  preferred  for  murder :  but  upon  the  trial  the  peers  (123) 
were  unanimous  that  it  was  manslaughter  only.  (A) 
Ayes'scase.  In  a  case  where  there  had  been  mutual  blows,  and  then,  upon 

one  of  the  parties  being  pushed  down  on  the  ground,  the  otka 
stamped  upon  hb  stomach  and  belly  with  great  force  and  thereby 
killea  him,  it  was  considered  to  be  only  manslaughter.  The  de- 
ceased, who  was  a  French  prisoner,  had  stolen  a  tobacco-box 
from  one  of  a  party  of  French  prisoners  who  were  gambling,  and 
was  chastised  by  some  of  the  party  for  his  conduct,  and  a  cla- 
mour was  ndsed  against'  him.  As  he  passed  the  prisoner,  who 
was  sitting  at  a  table  and  much  intoxicated,  the  prisoner  got  up, 
and  with  great  force  pushed  the  deceased  backwards  upon  the 
ground.  Ine  deceased  got  up  again  and  struck  the  prisoner  two 
or  three  blows  with  his  doubled  fist  in  the  face,  and  one  blow  in 
the  eye ;  upon  which  the  prboner  pushed  the  deceased  backwards 
again  in  the  same  manner,  and  gave  him,  as  he  lay  on  his  back 
upon  the  ground,  two  or  three  stamps  with  great  force  with  his 
right  foot  on  the  stomach  and  belly;  and  forwards,  when  the 
deceased  arose  on  his  seat  and  was  sitting,  gave  him  a  strong 
kick  in  the  face ;  the  blood  came  out  of  the  mouth  and  nose  of 
the  deceased,  and  he  fell  backwards,  and  died  on  the  next  day. 
^  The  stamps  upon  the  stomach  and  belly  were  the  cause  of  his 
death.  The  prisoner  was  convicted  of  murder,  on  the  ground 
that  the  violence  which  caused  the  death  was  not  excused  by  heat 
of  blood :  but  the  learned  Judge  by  whom  the  prisoner  was  tried, 
thinking  that  the  case  requirra  further  consideration^  reserved  it 

{h)  Rex  V.  Lord  Byron,  11  St  Tr.  1177. 
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for  that  purpose,  and  the  Judges  were  of  opinion  that  it  was  only 
a  case  of  manslaughter,  (c) 

A.  uses  provoking  language  or  behaviour  towards  B.,  and  B.  Pint  blow  im- 
strikes  him,  upon  which  a  combat  ensues,  in  which  A.  is  killed.  ™*^«"«^  ^^ 
This  is  holden  to  be  manslaughter ;  for  it  was  a  sudden  affray,  denrand^com- 
and  they  fought  upon  equal  terms ;  and  in  such  combats,  upon  bat  equal. 
sudden  quarrels,  it  matters  not  who  gave  the  first  blow,  (g)     But 
it  would  be  otherwise,  if  the  terms  were  not  equal,  and  if  the 
party  killing  sought  or  took  undue  advantage ;  as  if  B.,  in  the 
foregoing  case,  had  drawn  his  sword,  and  made  a  pass  at  A.,  the 
sword  of  A.  being  then  undrawn,  and  thereupon  A-  had  drawn, 
and  a  combat  had  ensued,  in  which  A.  had  been  killed  :  for  this 
would  have  been  murder,  inasmuch  as  B.,  by  making  the  pass, 
his  adversary's  sword  being  undrawn,  shewed  that  he  sought  his 
blood.  (A)     And  A.'s  endeavour  to  defend  himself,  which  he  had 
a  right  to  do,  will  not  excuse  B. :  but  if  B.  had  first  drawn,  and 
forborne  till  his  adversary  had  drawn  too,  it  had  been  no  more 
than  manslaughter,  (t) 

And  such  an  indulgence  is  shewn  to  the  frailty  of  human  na- 
ture, that  where  two  persons,  who  have  formerly  fought  on 
malice,  are  afterwards,  to  all  appearance,  reconciled,  and  fight 
again  on  a  fresh  quarrel,  it  shall  not  be  presumed  that  they  were 
moved  by  the  old  grudge,  unless  it  appear  by  the  whole  circum- 
stances of  the  case.  (A) 

Though,  from  the  preceding  cases,  it  appears,  that  not  only  the  if  the  eombat 
occasion  must  be  sudden,  but  that  the  party  assaulted  must  be  be  equal  at  the 
put  upon  an  equal  footing  in  point  of  defence  at  the  onset,  to  save  of  a^deadly"* 
the  party  making  the  first  assault  and  killing  from  the  guilt  of  weapon  after- 
murder^  yet  if,  on  any  sudden  quarrel,  blows  pass  without  any  ^^^*^'^  5°' 
intention  to  kill  or  injure  another  materially,  and  in  the  course  of  ^j^^t  more  ' 
the  scufi9e,  after  the  parties  are  heated  by  the  contest,  one  kill  than  man- 
the  other  with  a  deadly,  weapon,  it  will  only  amount  to  man-  »l»«8bter. 
slaughter.  (/)     But  we  have  seen  that  the  conclusion  would  be 
different  if  there  were  any  previous  intention  or  preparation  to 
use  such  a  weapon  in  the  course  of  the  affray,  (a) 

John  Taylor,  a  Scotch  soldier,  and  two  other  Scotchmen,  were  Taylor's  case, 
drinking  together  in  an  alehouse,  when  some  servants  to  the 
owner  of  the  house,  who  were  cdso  drinking  in  another  box, 
abused  the  Scotch  nation,  and  used  several  provoking  expressions 
towards  Taylor  and  his  company,  on  which  Taylor  struck  one  of 
the  servants  with  a  small  rattan  cane,  not  bigger  than  a  man's 
little  finger,  and  another  of  the  Scotchmen  struck  the  same  ser- 
vant with  his  fist.  The  servant  who  was  struck  went  out  of  the 
room  into  the  yard,  to  fetch  his  fellow-servants  to  turn  Taylor 
and  his  company  out  of  the  room;  and,  in  the  mean  time,  an 
altercation  ensued  between  Taylor  and  the  deceased,  who  was  the 
owner  of  the  house,  but  not  the"  occupier,  and  who  had  come 

(c)  Rex  r.  Ayes,    East.   T.   1810.  S95. 

MS.  Bay  ley,  J.  aod  Russ.  &  Ry.  166.  {k)  1  Hawk.  P.  C.  c.  31.  s.  30.     1 

(g)  Fost.  295.     1  Hale  466.  Hale  452,  and  see  anie,  446,  447. 

(h)  I  Hawk.  P.C.  c.  81.  s.  S7.  Post  (0  1  East.  P.  C.  c.  5.  s.  S6.  p.  £43. 

295.     And  see  anie,  445.  (a)  Ante^  446, 

(t)  1  Hawk.  P.C.  C.31.  8.88.  Fost. 
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into  tlie  room  after  the  servant  went  into  the  yard.    He  insisted 
that  Taylor  should  pay  for  his  liquor,  and  go  out  of  the  house  ; 
and  Taylor,  afler  some  further  sfltercation,  was  going  away,  when 
the  deceased  laid  hold  of  him  by  the  collar,  and  said,  ^^  he  should 
not  go  away  till  he  had  paid  for  the  liquor;''  and  then  threw  him 
down  against  a  settle.    Taylor  then  paid  for  the  liquor ;  where- 
upon the  deceased  laid  hold  of  hink  again  by  the  collar,  and 
shoved  him  out  of  the  room  into  the  passage :  and  Taylor  then 
said,  *^  that  he  did  not  mind  killing  an  Englishman  more  than 
eating  a  mess  of  crowdy.''    The  servant,  who  had  been  originally 
struck  with  the  cane,  then  came  and  assisted  the  deceased,  who 
had  hold  of  Taylor's  collar ;  and  together  they  violently  pushed 
him  out  of  the  door  of  the  alehouse :  whereupon  Taylor  instantly 
turned  round,  drew  his  sword,  and  gave  the  deceased  the  mortal 
wound.    This  was  adjudged  manslaughter,  (tn) 
Sdow's  case.         In  another  case  of  a  similar  kind,  where  the  jury  had  found  the 
prisoner  guilty  of  murder^  the  following  facts  were  stated  for  the 
opinion  of  the  Judges.    The  prisoner,  whose  name  was  William 
Snow,  and  who  was  a  shoemaker^  lived  in  the  same  neighbour- 
hood as  the  deceased,  and  at  no  great  distance  from  him.     On 
the  afternoon  of  the  day  mentioned  in  the  indictment,  the  pri- 
soner, very  much  intoxicated  by  liquor,  passed  accidentally  by 
the  house  of  the   deceased's  mother^   while  the  deceased  was 
thatching  an  adjacent  barn.    They  entered   into  conversation : 
but  on  iJ^e  prisoner's  abusing  the  mother  and  sister  of  the  de- 
ceased, very  high  words  arose  on  both  sides,  and  they  placed 
themselves  in  a  posture  to  fights    The  mother  of  the  deceased, 
hearing  them  quarrel,  came  out  of  her  house,  threw  water  over 
the  prisoner,  hit  him  in  the  face  with  her  hand,  and  prevented 
them  firom  boxing.    The  prisoner  went  into  his  own  house ;  and 
in  a  few  minutes  came  out  again,  and  sat  himself  down  upon  a 
bench  before  his  garden  gate,  at  a  small  distance  from  the  door  of 
his  house,  with  a  shoemaker's  knife  in  his  hand,  with  which  he 
was  cutting  the  heel  of  a  shoe.    The  deceased  having  finished  his 
thatching,  was  returning  in. his  way  home,  by  the  prisoner's 
house :  and  on  passing  the  prisoner,  as  he  sat  on  the  bench,  the 
deceased  called  out  to  him,  **  Are  not  you  an  aggravating  rascal  ?" 
The  prisoner  replied,  "  What  will  you  be,  when  you  are  got  from 
your  master's  feet?"    On  which  the  deceased  seized  the  prisoner 
by  the  collar ;  and  dragging  him  off  the  bench,  they  both  rolled 
down  into  the  cartway.    While  they  were  struggling  and  fighting, 
the  prisoner  underneath,  and  the  deceased  upon  him,  the  deceased 
cried  out,  "  You  rogue,  what  do  you  do  with  that  knife  in  your 
hand?"  and  made  an  attempt  to  secure  it;  but  the  prisoner  Kept 
Striking  about  with  one  hand^  and  held  the  deceased  so  hard  with 
the  other  hand,  that  the  dece^&d  could  not  disengage  himself. 
He  made,  however,  a  vigorous  effort,  and  by  that  means  drew 
the  prisoner  from  the  ground ;  and  during  this  struggle  the  pri- 
soner gave  a  blow,  on  which  the  deceased  immediately  exclaimed, 
^  The  rogue  has  stabbed  me  to  the  heart ;  I  am  a  dead  man  ;'^ 
and  expired.    Upon  inspection,  it  appeared,,  that  he  had  received 

(m)Rez  r.  Taylor,  5  Burr.  879S.    I  Hawk.  P.  G.  c.S\.  s.  S9. 
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three  woands,  one  very  small  on  the  right  breagt ;  another  on  the 
left  thi^,  two  inches  deep^  and  half  an  inch  wide ;  and  the  mor« 
tal  wound  on  the  left  breast.  After  great  argument  and  considera- 
tion^ the  Judges  determined  that  the  offence  was  only  man- 
slaiighter.  (n) 

It  appears  that  the  Judges  thought,  in  this  case,  that  there  was 
not  sufficient  eridence  that  the  prisoner  lay  in  wait  for  the  de- 
ceased, with  a  malicioiis  design  to  provoke  him,  and  under  that 
colour,  to  revenge  his  former  quarrel,  by  stabbing  him;  which 
would  have  made  it  murder.  On  the  contrary,  he  had  composed 
himself  to  work  at  his  own  door,  in  a  summer's  evening ;  and 
when  the  deceased  passed  by,  neither  provoked  him  by  word  or 
cesture.  The  deceased  began  first  by  ill  language^  and  afterwards 
by  collaring  and  dragging  him  from  his  seat,  and  rolling  him  in 
the  road.  The  knife  was  used  openly  before  the  deceased  came 
by,  and  not  concealed  from  the  bystanders :  though  the  deceased 
in  his  passion  did  not  perceive  it  till  they  were  both  down.  And 
though  the  prisoner  was  not  justifiable  in  using  such  a  weapon  on 
ouch  an  occasion,  yet  it  being  already  in  his  hand,  and  the  attack 
npon  him  very  violent  and  sudden,  the  Judges  thought  that  the 
offence  only  amounted  to  manslaughter;  and  the  prisoner  was 
recommended  for  a  pardon,  (o) 

It  is  said,  that  he  shall  be  adjudged  guilty  of  manslaughter.  Third  penon 
who  seeing  two  persons  fighting  together  on  a  private  quarrel,  interfering  on 
whether  sudden  or  malicious,  takes  part  with  one  of  them,  and  ^thenr^'  ^' 
kills  the  other,  (p)  And  it  seems  clear  that  if  a  master,  malicious- 
ly intending  to  kill  another,  take  his  servants  with  him  without 
acquainting  them  with  his  purpose,  and  meet  his  adversary,  and 
fight  with  him,  and  the  servants,  seeing  their  master  engaged,  take 
part  with  him,  and  kill  the  other,  they  would  be  guilty  of  man-  . 
slaughter  only,  but  the  master  of  murder,  (a)  Fh)m  this  it  fol- 
lows, a  fortiori^  that  if  a  man-servant  or  friena,  or  even  a  stranger, 
coming  suddenly,  and  seeing  him  fighting  with  another  man,  side 
with  him,  and  kill  the  other  man,  or  seeing  his  sword  broken 
send  him  another,  wherewith  he  kills  the  other  man ;  such  ser- 
vant, friend,  or  stranger,  will  be  only  guilty  of  manslaughter,  (r) 
But  this  supposes  that  the  person  interfering  does  not  know  that 
the  fighting  is  upon  malice;  for  though  if  A.  and  B.  fight  upon 
maHce,  and  C,  the  friend  or  servant  of  A.,  not  being  acquainted 
therewith,  come  in  and  take  part  against  B.,  and  kill  him,  this 
(though  murder  in  A.)  is  only  manslaughter  in  C. :  yet  it  would 
be  otherwise,  if  C.  had  known  that  the  fighting  was  upon  malice ; 
for  then  it  would  be  murder  in  both.  If  A.,  having  been  assaulted, 
rttreats  as  for  as  he  can,  and  then  his  servant  kills  the  assailant, 
it  will  be  only  homicide  $e  defendendo :  but  if  the  servant  had 
killed  him  before  the  master  had  retreated  as  far  as  he  could,  it 
wotdd  have  been  manslaughter  in  the  servant.    And  the  law  is  the 

(n)  Rex  «.  Snow,  1  Leach.  151.  Hale  4S8.    Plow.  Com.  100  b.    Rex 

(o)  I  East  P.  C.  e.  6.  s.  86.  p.  S45.  v.  Salisbury, 

wbe  cites  Seijemt  Foster's  MS.  (r)  1  Hawk.  P.O.  c.  SI.  s.  56.    1 

(p)  1  Hawk.  P.  G.  c.  SI.  8.  S5.  East  P.  C,  c.  5.  s.  58.  p.  896. 
(q)  1  Hawk.  P.C.  c.  31.  s.  55.    1 
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same  in  the  case  of  the  master  killing  the  other  in  defence  of  the 
servant.  («) 

If  two  persons  be  fighting,  and  another  interfere  with  intent  to 
part  them,  but  do  not  signify  such  intent,  and  he  be  killed  by 
one  of  the  combatants^  this  is  but  manslaughter.  (0  And  if  a 
third  person  should  take  up  the  cause  of  one  who  has  been 
worsted  in  mntual  combat,  and  should  attack  the  conqueror,  and 
be  killed  by  him^  the  killing  would,  it  seems,  be  manslaughter. 
A.  and  B.  were  walking  together  in  Fleet-street^  and  B.  gave 
some  provoking  language  to  A.,  who,  thereupon,  gave  B.  a  box 
on  the  ear,  upon  which  they  closed,  and  B.  was  thrown  down, 
and  his  arm  broken.  Presently,  B.  ran  to  his  brotlier's  house, 
which  was  hard  by  ^  and  C,  his  brother,  taking  the  alarm,  came 
out  with  his  sword  drawn,  and  made  towards  A.,  who  retreated 
ten  or  twelve  yards;  and  C.  pursuing  him,  A.  drew  his  sword, 
made  a  pass  at  C,  and  killed  him.  A.  being  indicted  for  murder, 
the  court  directed  the  jury  to  find  it  manslaughter ;  not  murder, 
because  it  was  upon  a  sudden  falling  out;  not  se  defendendo, 
partly  because  A.  made  the  first  breach  of  ih&  peace  by  striking 
B. ;  and  partly  because,  unless  he  had  fled  as  far  as  might  be,  it 
could  not  be  said  to  be  in  his  own  defence;  and  it  appeared 
plainly  upon  the  evidence,  that  he  might  have  retreated  out  6t 
danger,  and  that  his  stepping  back  was  ratiier  to  have  an  uppor- 
tunity  to  draw  his  sword,  and  with  more  advantage  to  come  upon 
C,  than  to  avoid  him:  and  accordingly,  at  last,  it  was  found 
manslaughter,  (u) 

A  party  of  men  were  playing  at  bowls,  when  two  of  them  fell 
out  and  quarrelled ;  and  a  third  man  who  had  not  any  quarrel,  in 
revenge  of  his  friend,  struck  >the  other  with  a  bowl,  of  which 
blow  he  died :  and  this  was  held  manslaughter,  because  it  hap- 
pened upon  a  sudden  motion  in  revenge  of  his  friend,  {w)  But  it 
must  be  intended  that  the  two  men  who  fell  out  were  actually 
fighting  together  at  the  time  ;  for  if  words  only  had  passed  be- 
tween them,  it  would  have  been  murder ;  nothing  but  an  open 
affray  or  striving  being  such  a  provocation  to  one  person  to  med- 
dle with  an  injury  done  to  another  as  will  lessen  the  offence  to 
manslaughter,  if  a  man  be  killed  by  the  person  so  meddling,  (x) 

Though  Lord  Hale  and  others  appear  sometimes  to  intimate 
a  distinction  between  the  interference  of  servants  and  friends,  and 
that  of  a  mere  stranger,  yet  the  limits  between  them  do  not  ap- 
pear to  be  any  where  accurately  defined.  And  it  has  been  observed, 
that  the  nearer  or  more  remote  connexion  of  the  parties  with  each 
other  seems  to  be  more  a  matter  of  observation  to  the  jury  as  to 
the  probable  force  of  the  provocation,  and  the  motive  wh»:h  in« 

(«)  1  East  P.  C.  c.  3.  8.  58.  p.  29f ,  Kel.  66. 

and  the  authorities  there  cited.  1  Hale  (ii)  1  Hale  488, 48S.  A  case  at  Newn 

484.    So  Tremain  says,  that  a  servant  gaU^WIX. 

may 'kill  a  man  to  save  the  life  of  his  (w)  IS  Rep.  87. 

master,  if  he  cannot  otherwise  escape.  .  (x)  See  the  opinion  of  the  Judges 

SI  H.  7.  c.  39.    Plowd.  Com.  100.    1  in  Rex  o.  Huggett,  Kel.  50,  and  1  Bast 

MS.  Sum.  P.  C.  c  5.  &  89.  p.  3S8«  SS9. 

(I)  1  East  P.  C.  c.  5.  s.  59.  p.  S9S. 
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duced  the  intcfrference^  than  as  fumishuig  any  precise  rule  of  law 
grounded  on  such  a  distinction,  (y) 

As  a  blow  aimed  with  malice  at  one  individtral.  and  by  mistake  Blow  intended 
or  accident  falling  upon  another  and  killing  him,  will  amount  to  ^n^btinr* 
murder  ;(s;)  so  if  a  blow  intended'  against  A.  and  lighting  on  E.  on  another, 
arose  from  such  a  sudden  transport  of  passion  as,  in  case  A.  had 
died  by  it,  would  have  reduced  the  offence  to  manslaughter,  the 
fact  will  admit  of  the  same  alleviation,  if  it  should  happen  to 
kai  B.(a> 

A  quarrel  arose  between  some  soldiers  and  a  number  of  keelmen  Brown-'i  cu« 
at  Sandgate ;  and,  a  violent  afiray  ensuing,  one  of  the  soldiers  was 
stripped,  and  a  party  of  five  or  six  came  up  and  beat  him  cruelly. 
A  woman  called  out  from  a  window,  "  You  rogues,  you  will  murder 
the  man."  The  prisoner,  who  was  a  soldier,  had  before  driven 
part  of  the  mob  down  the  street  with  his  sword  in  the  scabbard';, 
and  on  his  return,  seeing  his  comrade  thus  used,  drew  his  sword^ 
and  bid  the  mob  stand  clear,  saying,  he  would  sweep  the  street  \ 
and,  on  their  pressing  on  him,  he  struck  at  them  with  the  flat  sid^ 
of  the  sword  several  times;  upon  which  they  fled,  and  he  pursued 
them.  The  soldier  who  was  stripped  got  up,  and  ran  into  a  pass- 
age to  save  himself.  The  prisoner  returned,  and  asked'  if  they 
had  murdered  his  comrade ;  and  the  people  came  back,  and  as- 
saulted him  several  times,  and  then  ran  irom  him.  He  some- 
times brandished  his  sword  \  and  then  struck  fire  with  the  blade  of 
it  upon  the  stones  of  the  street,  calling  out  to  the  people  to  keep 
off.  At  this  time  the  deceased,  who  had  a  blue  jacket  on,  and 
might  be  mistaken  for  a  jkeelman,  was  going  along  about  five  yards 
from  the  soldier :  but,  before  he  passed,  the  soldier  went  to  him, 
and  struck  him  on  the  head  with  his  sword,  of  which  blow  he 
almost  immediately  expired.  It  was  the  opinion  of  two  witnesses 
that,  if  the  soldier  had  not  drawn  his  sword,  they  would  both  of 
them  have  been  murdered.  The  Judges  were  clearly  of  opinion* 
that  this  was  only  manslaughter.  (A) 


SECT.  rv. 

Cases  of  Resistance  to  Officers  of  Justice  p  to  Persons  acting  in  their 
Aid;  and  to  Private  Persons  lawfully  interfering  to  apprehentt 
Felons  J  or  to  prevent  a  Breach- of  the  Peace. 

It  has  been  before  mentioned  as  a  general  rule,  that  where  per- 
sons having  authority  to  arrest  or  imprison,  and  using  the  proper 
means  for  that  purpose,  are  resisted  in  so  doing,  and  killed,  it 
will  be  murder  in  aQ  who  take  part  in  such  resistance,  (c)  But 
this  protection  of   the  law  is   extended  only  to.  persons  who* 

(^  1  East.  P.C.  C.5.  S.58.  p.Sd2.  (ft)  Brown's  case,   1   Leach  148..   1. 

(z)  Ante,  453.  East.  P.  C.  c.  5.  s.  27.  p.  s;45,  £46. 

(a)  Post  862.  (t)  Aniej  449. 
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Lave  proper  authority^  and  who  use  that  authority  in  a  proper 
manner; (a)  wherefore  questions  of  nicety  and  difficulty  have 
frequently  arisen  upon  the  points  of  authority,  legality  of  process, 
notice,  and  regularity  of  proceeding :  and  as  the  consequence  of 
defects  in  any  of  these  particulars  is  in  general  that  the  offence  of 
killing  the  person  resisted  is  extenuated  to  manslaughter,  it  wJi 
he  proper  in  this  place  to  consider  some  of  those  questions  which 
have  met  with  judicial  decision. 
Anthority  of  fj^g  authority  to  arrest  and  imprison  is  greater  in  cases  of 
others. tear-     felony  than  in  matters  of  mere  misdemeanor 5  and  least  of  all  in 

rest  and  im-      civil  SuitS, 

S?felon^^"*'  If  a  felony  be  committed,  and  the  felon  fly  from  justice,  or  a 
dangerous  wound  be  given,  it  is  the  duty  of  every  man  to  use  his 
best  endeavours  to  prevent  an  escape ;  and  in  such  cases,  if  fresh 
suit  be  made^  and  h  fortiori,  if  hue  and  cry  be  levied,  all  who  jew 
in  aid  of  those^  who  began  the  pursuit,  will  be  under  the  same 
protection  of  the  law :  and  the  same  rule  holds,  if  a  felon,  after 
arrest^  break  away  as  he  is  being  carried  to  gaol^  and  his  pur- 
suers cannot  reta&e  him  without  killing  him«i(«)  Thus  where, 
upon  a  robbery  committed  by  several,  the  party  robbed  raised 
hue  and  cry,  and  the  country  pursued  the  robbe^,  and  one  of  the 
pursuers  was  killed  by  one  of  the  robbers,  it  wad  held  that  thiii 
was  murder,  because  the  country,  upon  hue  and  cry  levied,  are 
authorised  by  law  to  pursue  and  apprehend  the  malefactors;  aod 
that,  althougn  there  were  no  warrant  of  a  justice  of  the  peace,  to 
raise  hue  and  cry,  nor  any  constable  in  the  pursuit,  yet  the  hue 
and  cry  was  a  good  warrant  in  law  for  the  pursuers  to  apprehend 
the  felons;  and  that,  therefore,  the  killing  of  any  of  the  pursuers 
was  murder.  (/) 
Authority  of  J5^t  where  private  persons  use  their  endeavours  to  brin^  fdons 
sons  to  anest  ^  justice,  some  cautions  ought  to  be  observed.  In  the  first  place, 
&c.  in  cases  of  it  should  be  ascertained  that  a  felony  has  actually  been  committedi 
felony.  q,.  ^^^  ^j^  actual  attempt  to  commit  a  felony  is  being  made  by  the 

party  arrested  :  for  if  that  be  not  the  case,  no  suspicion,  however 
well  grounded,  will  bring  the  person  so  interposing  within  the 
protection  which  the  law  extends  to  persons  acting  with  proper 
authority.  (^)  If  it  is  clear  that  a  felony  has  been  committed,  the 
next  consideration  will  be,  whether  it  was  committed  by  the  person 
intended  to  be  pursued  or  arrested;,  for,  supposing  a  felony  to  have 
been  actually  committed,  but  not  by  the  person  arrested  or  pur- 
sued upon  suspicion,  this  suspicion,  though  probably  well  founded, 
will  not  bring  the  person  endeavouring  to  arrest  or  imprison  within 
the  protection  of  the  law,  so  fiur  as  to  excuse  him  from  the  guilt 
of  manslaughter,  if  he  should  kill ;  or,  on  the  otiier  hand,  to  make 
the  killing  of  him  amount  to  murder.  It  seems  that,  in  either 
case,  it  would  only  be  manslaughter  ^  the  <me  not  having  used  due 

(d)  Fost  SI  9.  rouel  «•  Payne,  Doogl.  359.    lad  in 

(e)  I  Hale  489,  490.  1  Hawk.  P.  C.  Coxe  e.  Wirrall,  Cro.  Jac.  194,  it  was 
c.  28.  8.  11.  Fost.  S09.  1  East.  P.  C.  holden,  that,  without  a  fact,  so»»- 
c.  5.  6.  67.  p.  998.  cion  is  no  cause  of  arrest;  and  8  td. 

(f)  Jackson*s  case,  1  Hale  464.  4^  S.  5  Hen.  7.  5.  7  Hen.  4. 35.  an 
tfft/tf,  450.                                               .  cited. 

(g)ft  Inst.  5S,  17«.    Fost.  318.  Sa- 
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dSigence  to  be  apprised  of  the  truth  of  the  fact,  the  other  cot 
having  submitted  aod  rendered  himself  to  justice.  (A) 

In  a  late  case  where  Headley,  being  called  up  in  the  night  by  Or  attempts  to 
one  of  his  servants^  found  that  his  stable  had  been  attempted,  and  commit  felonj, 
the  door  cut  in  such  a  manner  that  the  bolt  was  exposed,  and 
found  the  prisoner  and  another  person  concealed  in  the  yard;  and 
a  steel  instrument  was  also  found  by  which  the  door  of  the  stable 
appeared  to  have  been  out,  and  some  bousebrea|(ing  instruments 
were  also  found  near  the  spot  where  the  prisoner  and  his  com-^ 
panion  were  concealed,  and  under  these  circumstances  they  had 
been  apprehended  and  detfdned  by  Headley  and  his  servant,  and 
during  such  detention,  and  in  the  course  of  the  same  night,  the 
prisoner  had  cut  Headley's  servant  with  a  knife,  a  point  wa« 
made  that  such  cutting  was  not  within  the  43  Geo.  3.  c.  58.  on 
the  ground  that  the  prisoner  was  not  lawfully  in  custody,  there 
being  no  warrant,  and  an  attempt  to  commit  a  felony  being  only 
a  misdemeanor.  But  the  Judges  held  that  the  prisoner  being 
detected  in  the  night  attempting  to  commit  a  felony,  might  be 
lawfully  detained  without  a  warrant,  until  he  could  be  carried 
before  a  magistrate.(s) 

These  distinctiona  between  officers  ^nd  private  persons  proceed  DistineHont 
upon  the  principle  of  discouraging  persons  from  proceeding  to  between  the 
extremities  upon  their  own  private  suspicion  or  authority.    Axid  officen  and' 
upon  this  principle,  it  appears  to  have  been  consideied,  that  ^  private  per- 
private  person  is  not  bound  to  arrest  any  one  standing  indicted  ^^^ 
for  felony,  against  whom  no  warrant  can  be  produced  at  the  time^ 
and,  therefore,  the  law  does  not  hold  out  the  same  indemnity  to 
such  person,  as  it  does  to  constables  i^d  other  peace  o£&cers,  who 
are  ex  officio  not  merdy  permitted,  but  enjoined  by  law,  to  arrest 
the  parties,  as  well  on  probable  suspicion  of  felonv,  as  in  case  of 
felony  actually  committed  \  and  who  may  .theremre  well  arrest 
upon  the  finding  of  the  &ct  by  the  grand  inquest  on  oath,  which 
is  suspicion  grounded  on  high  authoritv^(i)     In  this  case,  how<- 
ever,  it  mig^t  perhaps  be  well  contended,  that  a  person  arresting 
another  with  the  knowledge  of  the  indictment  having  been  foun^ 
cannot  be  properly  considered  as  acting  upon  his  own  private  sus- 
picion or  authority;  and  ought,  therefore,  to  have  the  same  pro- 
tection as  the  officers  (^  justice.    And  it  seems  agreed,  that  the 
indictment  found  is  a  good  cause  of  arrest  by  private  persons,  if 
it  may  be  made  widu^ut  the  death  of  the  felon :  {k)  but  it  is  said, 
that,  if  he  be  killed,  their  justification  must  depend  upcm  the  fact 
of  the  party's  guilt,  which  it  will  be  incuinbent  on  them  to  mal^ 
out;  otherwise,  they  will  be  guilty  of  manslitughter.(Z) 

(A)  1  Hale  400.  FosL  SI  8.  only  cas  take  notice  of  a  cbargs  oa 

<«)  Rexv.  Huot,  East  T.  IS25.  Ry.  record,  1  East.  P.C.  c.5.  s.  SS.  f.300. 
and  Mood.Cr.  C.  93.  Poi<,  Book  III.        (A?)  Dalt  c.  170.  s.  5.    1  £^jt.  P.  C. 

Chap.  z.  c.  5.  s.  68.  p.  801.  * 

(/)2  Hale  S4,  85,  8T,  01,  93.  ud  (1)2  Hale  83,  9S.$  and  see  1  East. 
vide  1  Hale  489,  490.  Hawkins,  in  al«  P.  C.  c.  5.  s.  68.  p.  SOI,  where  it  is 
lading  to  the  power  of  armt  ||y  offi*  said,  that  if  the  6ict  of  the  ^uilt  of 
G^ra  in  this  case,  gives  ss  a  reason  that  the  party  be  necessary  for  ^heir  corn- 
there  is  a  charge  against  the  party  on  plete  justification,  it  is  conceived,  that 
record.  1  Hawk*  F,  C.  c.  «S.  s.  IS.  the  biU  of  iodictnient  found  by  the 
But  upon  this,  it  is  remarked,  that  it  grand  jury  would,  for  that  purpose, 
does  not  readily  occur,  why  officers  be  prlsi4/scie  evidence  of  th<B  fa^t. 
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Of  Manslaughter. 


[^ooft  ftf . 


Ford's  case,— 
Arrest  on 
charge  of  fe- 
lony imper~ 
fectly  ex- 
praMed. 


Tbompton'i 
case, — 
Illegal  arreat. 


E.ven  in  tlie  case  of  a  constable,  it  was  formerly  supposed  to  b^ 
hecessary,  that  there  should  have  been  a  felony  committed  in  £act, 
which  the  constable  must  hate  ascertained  at  his  peril :  but  it  has 
since  been  determined,  that  a  peace  officer  may  justify  an  arrest 
oil  a  charge  of  felony,  on  reasonable  cause  of  suspicion,  without  a 
Warrant ;  although  it  should  afterwards  appear  that  no  felony  had 
been  committed,  (m)  And  where  a  private  person  suspecting 
another  of  felony,  has  laid  his  grounds  of  suspicion  before  a  con-* 
stable,  and  required  his  assistance  to  take  him,  the  constable  may 
justify  killing  the  party,  if  he  fly,  and  cannot  otherwise  be  taken, 
though  in  truth  he  were  innocent.  But  in  such  case,  where  no 
hue  and  cry  is  levied,  the  party  suspecting  ought  to  be  present,  a9 
the  justification  must  be  that  the  constable  did  aid  him  in  taking 
the  party  suspected:  and  the  constable  ought  to  be  informed  of 
the  grounds  of  suspicion,  that  he  may  judge  of  the  reasonableness 
of  it.(n) 

In  a  late  case  it  was  held,  that  killing  an  officer  will  amount  to 
murder,  though  he  has  no  warrant,  and  was  not  present  when  any 
felony  was  committed,  but  takes  the  party  upon  a  charge  only ; 
and  though  such  charge  does  not  in  terms  specify  all  the  par^ 
ticulars  necessary  to  constitute  the  felony.  And  it  appears,  nom 
the  same  case,  that  it  will  be  no  excuse  for  killing  an  officer  that 
such  officer  was  proceeding  to  handcuff  the  party  who  was  in  hi9 
custody  upon  a  charge  of  felony.  The  prisoner  had  produced  a 
forged  bank  note.;  and  from  his  conduct  at  the  time,  which  justified 
a  suspicion  that  he  knew  it  to  be  forged,  he  was  apprehended  and 
carried  to  a  constable,  and  delivered  with  the  note  to  the  con* 
stable ;  and  the  charge  to  the  constable  was  *^  because  he  had  a 
forged  note  in  his  possession.^'  After  he  bad  been  in  custody  at 
the  constable's  some  hours,  namely,  from  six  o'clock  in  the  even- 
ing until  eleven,  the  constable  was  handcuffing  him  to  another 
man,  when  he  pulled  out  a  pistol  and  shot  the  constable.  The 
constable  was  not  killed,  but  the  prisoner  was  indicted  upon  the 
43  Geo.  3.  c.  58. ;  and  it  was  urged  on  his  behalf  that  the  charge 
imported  no  legal  offence,  for  unless  he  knew  the  note  to  be 
forged  he  was  no  felon ;  and  if  the  charge  was  insufficient,^  the 
arrest  was  illegal ;  and  killing  the  officer  (if  that  had  taken  place) 
would  have  been  only  manslaughter.  But  the  prisoner  bavinff 
been  convicted,  and  the  case  reserved  for  the  consideration  of  the 
Judges,  they  were  all  of  opinion  that  this  defect  in  the  charge  was 
immaterial ;  that  it  was  not  necessary  for  such  a  charge  to  contain 
the  same  accurate  description  of  the  offence  as  would  be  required 
in  an  indictment ;  and  that  the  charge  in  question  must  have  beeo 
considered  as  imputing  to  the  prisoner  a  guilty  possession,  (a) 

In  this  case  there  was  not  only  reasonable  suspicion  of  a  felony 
having  been  committed,  but  the  charge  naturally  implied  the  par- 
ticulars necessary  to  constitute  felony,  though  they  were  not  spe- 
cified in  terms.  But  in  a  recent  case,  where  an  arrest  by  a  con- 
stable would  have  been  clearly  illegsd ;  an  attempt  to  make  it 
under  the  circumstances  was  held  to  be  such  a  provocation  as 

(m)  Samuel  v,  Payne,  Dougl.  359.  (c)  Rex  v.  Ford,  East  T.  1817.  MSw 

(n)  2  Hale  79,  80,  91 ,  99, 9S.  S  Inst.    Bay  ley,  J.,  and  Russ.  &  Ry.  3S9. 
*  ti\.  1  East.  P.  C.  c.  5.  s.  69.  p.  SOK 
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would  have  reduced  the  case  to  manslaughter  if  death  had  ensued* 
The  indictment  was  for  stabbing  tt&d  cutting  with  intent  to  nmrder 
Upon  the  same  statute  43  Geo.  3.  c.  58.  On  the  trial  it  appeared 
that  the  prisoner,  a  journeyman  shoemaker,  applied  to  his  master 
for  some  mdney^  which  was  refused  until  he  should  have  finished 
his  work;  that  he  applied  again  subsequently,  was  again  refused, 
and  became  abusive,  upon  which  his  master  threatened  to  send 
for  a  constable.  The  prisoner  then  refused  to  finish  his  work; 
and  said  that  he  would  go  up  stairs  and  pack  up  his  tools,  and 
that  no  constable  should  stop  him.  He  went  up  stairs,  came 
down  again  with  his  tools,  and  drawing  from  the  sleeve  of  his 
coat  a  naked  knife,  said  he  would  do  for  the  first  bloody  constable 
that  offered  to  stop  him;  that  he  was  ready  to  die,  and  would  have 
a  life  before  he  lost  his  own.  He  then  made  a  flourishing  motion 
with  the  knife,  put  it  up  his  sleeve  again,  and  left  the  shop*  The 
master  then  applied  to  a  constable  to  take  the  prisoner  into  cus* 
tody;  making  no  charge  further  than  saying  that  he  suspected 
the  prisoner  had  tools  of  his,  and  was  leaving  his  work  undone. 
The  constable  said  he  would  take  him  if  the  master  would  ^ive 
charge  of  him ;  and  they  proceeded  together  to  the  yard  of  an  mn^ 
where  they  found  the  prisoner  in  a  public  pnvy,  as  if  he  had  occa- 
sion there ;  the  privy  had  no  door  to  it.  The  master  said,  ^  that 
is  the  man,  and  I  give  you  in  charge  of  him;''  upon  which  the  con- 
stable said  to  the  prisoner,  "  My  good  fellow,  your  master  gives 
me  charge  of  you,  you  must  go  with  me.*'  The  prisoner,  without 
saying  any  thing,  presented  the  knife,  and  stabbed  the  constable 
under  the  left  breast ;  and  attempted  to  make  several  other  blows 
which  the  constable  parried  off  with  his  staff.  The  constable  then 
aimed  a  blow  at  the  prisoner's  head,  upon  which  he  ran  away 
with  the  knife.  The  knife  had  struck  against  one  of  the  con- 
stable's ribs  and  glanced  off:  if  it  had  struck  two  inches  lower, 
death  would  have  ensued;  but  the  wound  as  it  happened  was  not 
considered  dangerous. 

The  prisoner  having  been  found  guilty,  sentence  of  death  was 
passed  upon  him:  but  the  learned  judge  (Mr.  Baron  Garrow) 
respited  the  execution,  and  submitted  the  case  to  the  opinion  of 
the  Judges;  all  of  whom  (except Best,  C.  J.,  and  Alexander,  C.  B.^ 
who  were  absent)  met  and  took  it  into  consideration.  The  majo- 
rity, namely,  Abbott,  C.  J.,  Graham,  B.,  Bayley,  J.,  Park,  J., 
Garrow,  B.,  Hullock,  B.,  Littledale,  J.,  and  Gaselee,  J.,  held  that 
as  an  actual  arrest  would  have  been  illegal,  the  attempt  to  make 
it  when  the  prisoner  was  in  such  a  situation  that  he  could  not 
get  away,  and  when  the  waiting  to  give  notice  might  have  enabled 
the  constable  to  complete  the  arrest,  was  such  a  provocation  as,  if 
death  had  ensued,  would  have  made  the  case  manslaughter  only; 
and  that  therefore  the  conviction  was  wrong.  Holroyd,  J.,  and 
Burrough,  J.,  thought  otherwise.(i) 

A  constable,  or  other  known  conservator  of  the  peace,  may  law-  Antbority  to 
fiilly  intexpose  upon  his  own  view  to  prevent  a  breach  of  the  peace,  JriSn*nVMe» 
and  to  quiet  an  affray;  and  if  he  or  any  of  his  assistants,  whether  of  misdcmea- 
commanded  or  not,  be  killed,  it  will  be  murder  in  all  who  take  »<>"• 

{b)  Rez  V.  Thompson,  Hil.  T.  1885, 1  Ry.  and  Mood.  80. 
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part  in  Ae  resiBtauce ;  there  being  rither  implied  or  express  noti- 
^ation  of  the  character  in  which  he  interposed,  (o)  It  has^how- 
ever,  often  becH  questionedy  how  far  a  constable  or  other  peac9 
officer  is  authorized  to  arrest  a  person  upon  a  charge  by  another 
of  a  mere  breach  of  the  peace^  after  the  afiray  is  en&d,  and  peace 
restored;  without  a  special  warrant  from  a  magistrate ;  and  it  ap'* 
pears  to  be  the  better  opinion^  that  be  has  no  such  authorlty.(p) 
But  if  one  menace  another  to  kill  him,  and  complaint  be  made 
thereof  to  the  constable  forthwith,  such  constable  may,  in  order 
to  avoid  the  present  danger,  arrest  the  party,  and  detain  him  tiU 
he  can  couFeniently  bring  him  to  a  justice  of  the  peace,  (f) 
[^  D?^^''^'  It  has  been  said,  that  S  peace  officers  meet  with  night-widkers, 
valken.  or  persons  unduly  armed,  who  will  not  yield  themselFes,  but 

resist  or  fly  before  they  are  apprehended,  and  ^o  are  upon 
necessity  slain,  because  they  cannot  otherwise  be  overtaken,  it  is 
no  felony  in  the  officers  or  their  assistants,  though  the  parties 
killed  were  innocent,  (r)  But  it  is  doubted  whether,  at  this  day^ 
so  great  a  degree  of  severity  would  be  either  justifiable  or  neces- 
sary (especially  in  the  case  of  bare  flight),  unless  there  were  s 
reascMiable  suspicion  of  felony,  (s)  And  it  has  been  considered, 
that  the  taking  up^of  a  person  in  the  night,  as  a  night-walker  aund 
disorderly  person,  though  by  a  lawful  officer,  would  be  illegal^  if 
the  persQp  so  arrested  were  innocent,  and  there  were  no  reascm- 
able  grounds  of  suspicion  to  mislead  the  officer.  (/) 

(o)  1  Hale  46S.  1  Haivk.  P.  C.  c.  91.  to  the  apiMPehemioB  of  niglitowalkeff*^ 

S.64.   Foftt  SIO,  Sll.    1  fiast  P.  G.  andpertoas  viMlaiy  arroeo.    Aad  soa 

c  5. 9.  71.  p.  303.  Lawrence  «.  Hednry  3  Taimt  14. 

(p)  1  East  P.  C.  c.  6.  8.  7S.  p.  305,  («)  1  East  P.  C.  c.  5.  s.  "tO.  p.  303. 

irho  cites  2  Inst  68.   2  Hawk.  P.  C.  Both  the  statutes  mentioned  in  the 

c.  IS.  8.  20.  and  e.  13.  s.  8.    S  Lord  last  note  were  levelled  against  par- 

Baym.  1301.  Strickland  v.  Pdl,  Dalt  licnlar  descriptions  of  offeoders,  wlio 

c.  1.  s.  7.|  and  savs,  that  there  can  be  no  roved  aliout  the  country  in  bodies^  ia 

such  authority  &r  the  purpose  of  im-  a  daring  manner. 

Srisoning  or  compelling  tne  party  to  (t)  Tooley'it   case»    S  Lord  Rayra. 

nd  sureties ;  though  Lord  Coae  says,  1896.  There  is  a  MS.  note  of  this  case 

(4  Inst.  865.)  thai  a  constable  may  eiveu  by  the  editor  of  Lord  Hale  (9 

take  sareiy  of  the  peace  by  obliga-  Hale  89,)  which  atates  Loid  Holt  to 

tioB.    Lord  Hale  and  aome  later  au-  havesaid,  that,  of  late,  constables  had 

fhorities  have  holden,  that  such  officer  made  a  practice  of  taking  up  people 

may  arrest  the  party  upon  the  charge  only  for  walking  the  streets :  out  thai 

•f  another,  thovgh  the  affray  be  over,  he  anew  not  mence  they  had  such 

for  the  purpose  Si  briagingluni  before  aotkority.    But  see  Lawrence  v.  Hed* 

a  Justice,  to  find  sureties  of  the  peace,  ger^  8  Taunt  14,  where  it  was  holdea 

or  for  appearance.  8  Hale  90.  Hand-  that  watchmen  and  beadles  have  an* 

cock  V.  Sandham  and  others,  1785,  thority,  at  common  law,  to  arrest  and 

and  WHliams  r.  Dempsey,  1787,  cited  detain  in  prison,  for  eiamiuation,  per- 

in  Bast  P.  C.  id.  306.    But  see  aale,  aoas  walking  in  the  atreeto  at  nicte, 

873, 874.  whom  there  is  reasonable  erauna  to 

(9)8Hale88«  This  power  seems  to  suspect  of  felony,  although  thera  is 
be  grounded  on  the  duty  of  the  officer  no  proof  of  felony  having  been  com- 
to  prevent  a  probable  felony  %  and  mitted.  And  it  has  been  said  by  Haw- 
most  be  governed  by  the  same  rules  kins  and  otheis,  that  every  prtoale 
which  apply  to  thai  case  4  though  persom  may,  by  thecommonlaw,  ar* 
Dalton  (cb.  116..  s.  3.)  extends  it  even  liest  anv  suspicious  night-walker,  and 
to  the  prevention  of  a  battery.  Tide  detain  htm  till  he  give  a  good  account 
1  East  P.  C.  c.  5.  s.  78.  p.  306.  of  himself.   8  Hawk.  P.  C.  c.  13.  a.  6. 

(r)  8  Hale  85,  97.   Tne  statutes  8  c.  8.  s.  38. ;  and  it  has  been  held,  that  a 

Ed.  3.  c.  3«  aad 6£d.  3.  c.  14.  selaU  pecaon  nay  ba  indicted  far  being  a 


OHAP.  III.  $  4.]     Rfisiiting  (^ers  and  Others.  £07 

It  has  sometimes  happened  that  peace  officers  have  taken  oppo-  officers  taking 
site  parties  in  an  affi*ay,  and  the  death  of  one  of  them  has  ensued ;  <>ppoBit0  P»- 
as  in  th^  case  put  by  iLord  Hale,  where  A.  and  B.,  being  constables  ^^ 
of  the  vill  of  b.,  and  a  riot  or  quarrel  happening  between  several 
persons,  A.  joined  with  one  party,  and  commanded  the  adverse 
party  to  keep  the  peace,  and  B.  joined  with  the  other  party,  and 
in  like  manner  commanded  the  adverse  party  to  keep  the  peace, 
and  the  assistants  and  party  of  A.  in  the  tiunolt  killed  B.  (t^)  This, 
Lord  Hale  says,  seems  but  manslaughter,  and  not  murder,  inas- 
much as  the  officers  and  their  assistants  were  engaged  one  against 
the  other,  and  each  had  as  much  authority  as  the  other :  {w)  but 
upon  this  it  has  been  remarked,  that  perhaps  it  had  been  better 
expressed,  to  have  said,  that  inasmuch  as  they  acted  not  so  much 
with  a  view  to  keep  the  peace,  as  in  the  nature  of  partisans  to  the 
different  parties,  they  acted  altogether  out  of  the  scope  of  their 
characters  as  peace  officers,  and  without  any  authority  wnatever»(4r) 
And  in  another  case,  Lord  Hale  says,  that  if  the  shenff  have  a  writ 
of  possession  against  the  house  and  lands  of  A*,  and  A«  pretending 
it  to  be  a  riot  upon  him,  gain  the  constable  of  the  vill  to  assist 
him,  and  to  suppress  the  sheriff  or  his  bailiffs,  and  in  the  conflict 
the  constable  be  killed,  this  is  not  so  much  as  manslaughter ;  but 
)i  any  of  the  sheriff's  officers  were  killed,  it  would  be  murder,  be- 
cause the  constable  had  no  authority  to  encounter  the  sheriff's 
proceeding  when  acting  by  virtue  of  the  king's  writ  (y) 

There  is  a  late  case,  which  appears  to  have  been  ruled  upon  the 
foregoing  principles.  Some  sheriffs'  officers  having  apprehended  a 
man  by  virtue  of  a  writ  i^ainst  him,  a  mob  collected,  and  endea- 
voured by  violence  to  rescue  the  prisoner.  In  the  course  of  the 
scuffle,  which  was  at  ten  o'clock  at  night,  one  of  the  bailiffis  having 
been  violently  assaulted,  struck  one  of  the  assailants,  a  woman, 
and  as  it  was  thought  for  some  time  had  killed  her ;  whereupon, 
and  before  her  recovery  was  ascertained,  the  constable  was  sent 
for,  and  charged  with  the  custody  of  the  bailiff  who  had  struck  the 
woman.  The  bailifb,  on  the  other  hand,  gave  the  constable  notice 
of  their  authority,  and  represented  the  violence  which  had  been 
previously  offered  to  them ;  notwithstanding  which,  he  proceeded 
to  take  them  into  custody  upon  the  charge  of  murder;  and  at 
first,  offered  to  take  care  also  of  their  prisoner,  but  the  latter  was 

comiDoo  nijrhtrwslker,  as  for  a  mis*  refase,  or  wilfully  neglect,  to  tak^ 

demeauor.  2  Hawk.  P.  C.  c.  8.  s.  38.  sach  oflfeader  into  custo^T,  and  to 

Latch.  173.  Poph.  SOS.  By  tbe  vagrant  take  and  convey  him  or  her  before 

act,  6  Geo.  4.  c.  83.-  s.  6.,  it  is  made  some  justice  of  the  peace,  or  shall  not 

kwfal  for  any  person  whatsoever  to  nse  his  best  endeavours  to  apprehendl 

apprehend  any  person  who  shall  be  and  to  convey  before  some  Jnstioe  of 

found  offending  against  that  act,  and  the  peace,  any  person  that  he  shall 

forthwith  to  take  and  convey  him  or  find  offending  against  the  act,  it  shall 

her  before  some  justice  of  the  peace»  be  deemed  a  neglect  of  duty  ia  such 

to  be  dealt  with  in  such  manner  as  is  constable  or  other  peace  ollcer,  and 

thereinbefore  directed,  or  to  deliver  he  shall,  on  conviction,  be  punislied 

him  or  her  to  any  constable  or  other  ia  such  manner  as  b  thereinafter  di- 

peace  officer  of  the  place  where  he  or  rected.    . 
she  shall  have  been  apprehended,  to  be        (u)  1  Hale  460. 
so  taken  and  conveyed  as  aforesaid :        (w)  14.  Mi. 
and  it  further  enacts,  that  in  case  any        (jr)  1  Bast  P.  C.  c.  &  s.  71.  p.  304. 
constable  or  other  peace  officer  shall       (jr)  1  Hale  4S0. 
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80on  rescued  from  them  by  the  surrounding  mob*  The  woman 
having  recovered^  the  bailiffs  were  released  by  the  constable  the 
next  morning.  Upon  an  indictment  for  an  assault  and  rescne. 
Heath,  J.  was  clearly  of  opinion,  that  the  constable  and  bis  as- 
sistants were  guilty  of  the  assault  and  rescue^  and  directed  the  jwry 
accordingly,  (s) 

Where  private  persons  interpose  in  the  case  of  sudden^affirays,  to 
part  the  combatants,  and  prevent  mischief,  and  give  express  notice 
of  their  friendly  intent,  it  will  be  murder  in  either  of  the  persons 
making  the  affray,  who  shall  kill  the  party  so  interposing :  but 
it  will  not  be  murder  in  the  other  affrayer,  unless  he  also  strike  the 
party,  (a) 

It  has  been  shewn  that  though,  even  in  civil  cases,  an  officer 
may  repel  force  by  force,  where  his  authority  to  arrest  or  imprison 
is  resisted,  and  may  do  this  to  the  last  extremity  in  cases  of  rea- 
sonable necessity ;  (b)  yet  if  the  party  against  whom  the  process 
has  issued  fly  from  the  officer  endeavouring  to  arrest  him,  or  if  he 
fly  after  an  arrest  actually  made,  or  out  of  custody,  in  execution 
for  debt,  the  officer  has  no  authority  to  kill  him,  though  he  cannot 
overtake  or  secure  him  by  any  other  means,  (c) 

The  authority  of  an  officer,  in  civil  cases,  must  be  regulated  and 
limited  by  the  writ  or  process  which  he  is  empowered  to  execute^ 
and  by  the  extent  of  the  district  in  which  he  is  privileged  to  act. 
It  is  only  in  the  character  of  officer  that  he  can  proceed  to  arrest 
or  imprison,  as  no  private  person  can  of  his  own  authority  arrest 
in  civil  suits.  (cQ 

A  press- warrant  extends  in  terms  to  ^'  seamen,  seafaring  men^ 
and  others,  whose  occupations  and  callings  are  to  work  in  vessels 
and  boats  upon  rivers ;''  (e)  and  persons  of  this  description  may 
be  impressed  to  serve  on  board  his  Majesty's  ships  of  war,  by 
those  who  have  proper  authority  delegated  to  them  for  that  pur- 
pose. (/)  A  proceeding  which  has  been  sometimes  considered  as 
hardly  consistent  with  the  temper  and  genius  of  a  free  government, 
but  which  may  be  defended  on  the  ground  of  its  necessity  for  the 
safety  of  the  state ;  in  order  that  the  government  may  be  enabled, 
in  time  of  need,  dius  peremptorily  to  call  for  the  services  of  per- 
sons who  have  freely  chosen  a  seaiaring  life,  and  whose  education 
and  habits  have  fitted  them  for  the  employment. 

But  as  this  is  a  power  of  an  extraordmaiy  nature,  it  is  highly 
requisite  that  no  persons  should  assume  it  wimout  being  duly  qua- 
lified for  that  purpose ;  as  the  especial  protection  which  the  law 
affords  to  its  officers  will  not  be  extended  to  those  who  venture  to 
act  without  proper  authority.  Thus,  where  the  execution  of  a 
press-warrant  is  directed  by  the  terms  of  the  warrant  (as  is  now 
always  the  case)  not  to  be  intrusted  to  any  person  but  a  commis- 

East  P.  C.  c.  5.  f.  75.  p.  307.  The 
same  terms  occur  also  ia  the  warrant 
ID  Broadfoof  s  case.  Post  1 64. 

(/)  BroadfooVs  case«  18  St  Trial 
(by  Howell)  1383.  Post  154t  where 
see  ao  elaborate  arguroeot  delivered 
by  Mr.  J.  Foster,  as  recorder  of  BrJt- 
toi,  in  support  of  the  legality  of  im* 
pressing  seamen. 


(ft)  Anon.  Exeter  Sum.  Ass.  1793. 1 
Bast  P.  C.  c.  6.  s.  71.  p.  305. 

(a)  1  Hawk.  P.  C.  c.  31.  s.  48,  54. 
Post  878,  311.  1  East  P.  C.  c.  6.  s. 
71 .  p.  304.  .^fi/e,  873. 

(b)  Jnie,  440, 457. 

{c)  I  Hale  481.     Post  j271. 

(d)  1  Hawk.  P.  C.  c.  88.  s.  19. 

{e)  Rex  V.  SoOIy,  1  East  R.  466.   1 
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flioned  officer,  the  execution  of  it  by  another  person  will  be  illegals 
As  in  a  case  where  the  lieutenant  of  a  press-gang,  to  whom  the 
execution  of  a  warrant  was  properly  deputed,  remained  in  King 
Road,  in  the  port  of  Bristol,  while  his  boat's  crew  went  some 
leagues  down  the  channel,  by  his  directions,  to  press  seamen. 
This  was  illegal ;  and  when,  in  the  furtherance  of  that  service,  one 
of  the  press-gang  was  killed  by  a  mariner  in  a  vessel  which  they 
had  boarded  with  intent  to  press  such  persons  as  they  could  meet 
with,  it  was  ruled  to  be  only  manslaughter,  though  no  personal 
violence  had  be^n  offered  by  the  press-gang.  (^)  And  upon  the 
same  principles,  where  the  mate  of  a  ship  and  a  party  of  sailors^ 
without  either  the  captain  who  had  the  press-warrant  or  the  lieu- 
tenant who  was  regularly  deputed  to  execute  it,  impressed  a  man, 
and  upon  his  making  some  resistance,  one  of  the  party  struck  him 
a  violent  blow  with  a  large  stick,  of  which  he  diea  some  days 
after,  it  was  adjudged  murder.  (A)  And,  in  another  case,  the  dele- 
gation of  the  power  of  impressing  by  a  lieutenant  (to  whom  the 
warrant  had  been  directed)  to  a  petty  officer  and  several  others,  to 
whom  he  had  given  verbal  orders  to  impress  certain  seafaring  men, 
of  whom  he  had  received  intelligence,  was  decided  to  be  clearly 
bad ;  though  it  was  found  to  be  the  constant  usage  and  invariable 
custom  of  the  navy  for  all  commissioned  officers,  having  in  their 
custody  such  press-warrants,  to  give  verbal  orders  to  such  petty 
officers  whom  they  might  think  fit  to  employ  upon  the  impress 
service,  and  that  such  petty  officers  usually  acted  without  any 
other  authority  than  such  verbal  orders,  (t) 

If  a  ship's  sentinel  shoot  a  man,  because  he  persists  in  ap-  Murder  bjr  a 
proaching  the  ship  when  he  has  been  ordered  not  to  do  so,  it  will  f^  prev^nrtM^ 
be  murder,  unless  such  an  act  was  necessary  for  the  ship's  safety,  persons  from 
And  it  will  be  murder,  though  the  sentinel  had  orders  to  prevent  approaching 
the  aj^roach  of  any  boats ;  had  ammunition  given  to  him  when  he       *  ^^* 
wasputnpon  guaid;  and  acted  under  the  mistaken  impression 
that  it  was  his  duty.    The  prisoner  was  sentinel  on  board  the 
Achille,  when  she  was  *  paying  off.    The  orders  to  him  from  the 
preceding  sentinel  were,  to  keep  off  all  boats,  unless  they  had  offi- 
cers with  uniforms  in  them,  or  unless  the  officer  on  deck  allowed 
them  to  approach ;  and  he  received  a  musket,  three  blank  car- 
tridges, and  three  balls.    The  boats  pressed;  upon  which  he  called 
repeatedly  to  them  to  keep  off;  but  one  of  them  persisted  and 
came  close  under  the  ship :  and  he  then  fired  at  a  man  who  was  in 
the  boat,  and  killed  him.     It  was  put  to  the  jury  to  find,  whether 
the  sentinel  did  not  fire  under  the  mistaken  impression  that  it  was 
his  duty:  and  they  found  that  he  did.    But  a  case  being  reserved, 
the  Judges  were  unanimous  that  it  was,  nevertheless,  murder* 
They  thought  it,  however,  a  proper  case  for  a  pardon :  and  further, 
they  were  of  opinion,  that  \i  the  act  had  been  necessary  for  the 

ig)  Broftdfoofs  case,  Fost.  154.  But  (i)  Borthwick*g  case,  Dougl.  807. 

if  a  wairaot  be  directed  to  several,  one  The  warrant  enjoined  all  mayors,  &c. 

of  them  may  execute  it.     1  Hale  469.  to  aid  and  assist  the  officer  to  whom  it 

(h)  Dixon's  case,  1  Bast.  P.  C.  c.  5.  was  directed,  and  thoie  employed  hjf 

s.  SO.  p.  SlS.s  and  see  also  Browning's  him  in  the  execution  thereof, 
case,  1,  Bast.  P.  C.  c.  6,  s.  80.  p.  S12. 
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preservdiioo  of  the  ship,  as  if  the  deceased  had  been  stirrmg  up  a 

mutiny^  the  sentinel  would  have  been  justified,  (cij 

The  authori^       The  party  taking  npon  himself  to  execute  process,  whether  b^ 

impriwn  caa    ^^^  <>'  warrant,  must  be  a  legal  officer  for  that  purpose,  or  hi» 

only  be  exer-    assistant  t  and  if  an  officer  make  an  arrest  out  of  his  proper  dia- 

w5  ^Z*        trict,  or  have  no  warrant  or  authority  at  all,  or  if  he  execute  pro- 

^^n  tblT      ^^^  out  of  the  jurisdiction  of  the  court  from  wheace  it  issuea,  he 

properdistrict.  Will  not  be  considered  as  a  legai  Mioef  entitled  to  the  special  pro* 

tection  of  the  law;  and  therefore^  if  a  struggle  ensue  with  the 

party  injured,  and  such  officer  be  killed,  the  crime  will  be  only 

manslaughter.  (A)    And  it  has  been  ruled,  that  homicide  com* 

mitted  upon  a  bailiff,  attempting  to  execute  a  writ  within  an  exclo^ 

•  sive  liberty,  such  writ  not  having  a  non^omiitas  clause,  will  not 

amount  to  murder,  (s)    It  has  been  held,  that  if  the  constable  of 

the  vill  of  A.  come  into  the  viU  of  B.  to  suppress  some  disorder, 

and  in  the  tumult  the  constable  be  killed  in  tiie  vill  of  B.,  this  will 

be  only  manslaughter,  because  he  had  no  authority  in  B.  as  oon<- 

stable.  (Q     But  it  was  considered^  that  if  the  constable  of  the  vill 

of  A.  had  a  particular  precept  from  a  justice  of  peace  directed  to 

him  by  name,  or  by  his  name  of  office  as  constable  of  A.,  to  sup- 

ns  a  riot  in  the  vill  of  B.,  or  to  apprehend  a  person  in  the  vill  of 
Dr  some  misdemeanor  within  the  jurisdiction  and  conusance  of 
the  justice  of  peace,  and  in  pursuance  of  that  warrant  he  went  to 
arrest  the  party  in  B.,  and  in  executing  his  warrant  was  killed  in 
^  6  ^'co  ^'t^'  ^'^  *^^^  amounted  to  murder,  (m)  A  £te  important  statute^  5  G. 
bies  may  exe-  ^*  ^»  18->  recites,  that  Warrants  addressed  to  constables,  head- 
cute  warrants  boroughs,  tithing-men,  borsholders,  or  other  peace  officers  of 
wdncUMwo-  P*™'*^*  townsh^,  hfiunlets,  or  places,  in  their  characters^  of  and 
Tided  it  be  &s  coustablcs,  headbofoughs,  tithing-men,  borsholders,  or  other 
witiiinthejv-  peacc  officers  of  such  respective  parishes,  townships,  hamlets,  or 
3w  lustice^^  places,  cannot  be  lawfully  executed  by  them  out  of  the  precincts 
granting  or  thereof  respectively,  whereby  means  are  afforded  to  criminals  and 
backing  the  Others  of  escaping  firom  justice;  and  then  for  remedy  thereof 
'^^^  enacts,  *'  that  it  shall  and  may  be  lawful  to  and  for  each  and  every 

^  constable,  and  to  and  for  each  and  every  headborough,  tithing- 
^*  man,  borsholder,  or  other  peace  officer,  for  every  pari^,  town- 
^  ship,  hamlet^  or  place,  to  execute  any  warrant  or  warrants  of 
^  jwiy  justice  or  justices  of  the  peace,  or  of  any  magistrate  or 
^  magistrates,  within  any  parish,  township,  hamlet,  or  place, 
^  situate,  lying,  or  being  within  that  jurisdiction  for  which  such 
^  justice  or  justices,  magistrate  or  magistrates,  shall  have  acted 
"  when  granting  such  warrant  or  warrants,  or  when  backing  or 
^^  indorsing  any  such  warrant  or  warrants,  in  such  and  the  like 
^'  manner  as  if  such  warrant  or  warrants  had  been  addressed  to 

(a)  Hex  V.  Thomas,  East.  T.  1816.  13.  s.  S7,  30.    It  nmy  be  here  men- 

MS.  Bayley,  J.  tioned,  that  by  24  Geo.  2.  c.  44.  a.  6. 

(^)  1  Hale  457,  458,  459.     1  East,  if  a  warrant  is  irregular  in  the  frame 

F.  C.  c.  5.  8.  80.  p.  812,  814.  of  it,  the  officer  executing  it  raioiste- 

(x)  Rex  tj.  Mead  and  another,  8  rially  is  indemnified  against  an^  aetloift 

81a rk.  C.  205.  for   damages  hj  the   party  injured, 

(/)  1  Hale  459.  though  the  magistrate  by  whom  it 

(m)  1  Hale  459.    2  Hawk.  P.  C.  c.  issu^  exceeded  his  jurisdictkNi. 
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^  such  constable,  headborough,  tHUng^man,  bonliolder,  or  oih^f 
^'  peace  officer,  specially,  by  his  name  or  names,  and  notwith- 
'^  standing  the  parish,  township,  hamlet,  or  place,  in  which  such 
''  warrant  or  warrants  shall  be  executed,  shall  not  be  the  parish, 
^  township,  hamlet,  or  place,  for  which  he  shaQ  be  constable, 
^'  headborough,  tithing-man,  or  borsholder,  or  other  peace  officeff 
^  provided  t£at  the  same  be  within  the  jurisdiction  of  the  justice 
^'  or  justices,  magistrate  or  magistrates,  so  granting  such  warrant 
*^  or  warrants,  or  within  the  jurisdiction  of  the  justice  or  justices, 
*'  magistrate  or  magistrates,  by  whom  any  such  warrant  or  war- 
^  rants  shall  be  backed  or  indorsed/'  (a)  It  may  be  observed, 
that  if  a  warrant  be  directed  to  several  persons,  aiiy  of  them  may 
execute  it.  (n) 

Where  an  officer  endeavouring  to  execute  process  is  resisted  A»  to  the  i^ 
and  killed,  the  crime  will  not  amount  to  murder,  unless  the  pro^  SqI^ 
eess  is  legal;  but  by  this  is  to  be  understood  only  that  the  pro* 
cess,  whether  by  writ  or  warrant,  must  not  be  defective  in  the 
firame  of  it,  and  must  issue  in  the  ordinary  course  of  justice  from 
a  court  or  magistrate  having  jurisdiction  in  the  case,  (o)  There-' 
fore,  though  there  may  have  been  error  or  irregularity  in  the  pro- 
ceeding previous  to  the  issuing  of  the  process,  it  will  be  murder 
if  the  sheriff  or  other  officer  should  be  killed  in  the  execution  of 
it ;  for  the  officer  to  whom  it  is  directed  must,  at  his  peril,  pay 
obedience  to  it.  (p)  And  for  this  reason,  if  a  capias  ad  satisfa* 
ciendum,  fieri  fadas^  writ  of  assistance,  or  any  other  writ  of  the 
like  kind  issue,  directed  to  the  sheriff,  and  he  or  any  of  his  of- 
ficers be  killed  in  the  execution  of  it,  it  is  sufficient,  upon  an 
indictment  for  this  murder,  to  produce  the  writ  and  warrant, 
without  shewing  the  judgment  or  decree.  (7)  But  it  seems  that 
the  writ,  as  weU  as  the  sheriff's  warrant  to  the  bailiff,  must  be 
produced.  (2)  So,  though  the  warrant  of  a  Justice  of  peace  be 
not  in  strictness  lawful,  as  if  it  do  not  express  the  cause  with 
sufficient  particularity ;  yet,  if  the  matter  be  within  Ins  jurisdic- 
tion, the  killing  of  the  officer  executing  the  warrant  will  be  mur- 
der ;  for  it  is  not  in  the  power  of  the  officer  to  dispnte  the  validity 
of  the  warrant,  if  it  be  under  the  seal  of  the  Justice,  (r)  It  may 
be  observed  also,  that  in  all  kinds  of  process,  both  civil  and  cri- 
minal, the  falsity  of  the  charge  contained  in  such  process  will 
afford  no  matter  of  alleviation  for  killing  the  officer;  for  every  • 

(c)  It  has  been  decided  tbat  this  si^ed  such  ^ccess,  atid  the  proo^M 

statute  only  avJSkorivs*  constables  to  wa$  in  the  oame  and  under  the  seal  of 

^ecute   the   warrants  therein  men-  his  superior,  and  it  was  process  against 

tioned  out  of  their  own  parishes,  &c.  the  goods  only, 

but  does  not  compel  them  to  do  so.  (p)  Fost.  SI  I.     1  Hale  457. 

Girabertv.  Coyney  and  another,  Ex-  (q)  Rogers's  ease,  C&mwaU  Sum. 

cheq.  Trin.  T.  IS^d.  Ass.  17S5,  ruled  by  Lord  Hardwicke* 

(n)  1  Hale  4&9.  Fost.  311,  SIS.  mnle,  474. 

{9)  Fost  311.    An  attachment  is-  (s)  Rex  v.  Mead  and  adother,  t 

sued,  and  signed  by  the  county  clerk  Stark.  C.  S05,  an  arrest  upon  mesne 

in  his  own  cause,  is  legal  process:  for  process. 

it  was  held,  that  in  issuing  it  the  (r)  1  Hale  459,  460.  It  is  said,  how- 
county  clerk  acted  merely  in  a  minis-  ever,  that  this  must  be  understood  of 
tefial  capacity,  and  not  as  Judge  in  a  warrant  containing  all  the  essential 
his  own  cause.  Baker's  case,  1  Leach,  requisites  of  one.  1  East.  P.  C.  c.  5. 
1  I8y    He  was  the-  only  officer  i^bo-  a.  78.  jp.  310. 
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Process  de- 
fective in  the 
frame  of  it. 


Of  the  illega- 
lity of  blank 
warrants. — 
Stockley's 
case. 


man  is  bound  to  submit  himself  to  the  regular  course  of  jus- 
tice :  (5)  and  therefore,  in  the  case  of  an  escape  warrant,  the  per- 
son executing  it  was  held  to  be  under  the  special  protection  of 
the  law,  though  the  warrant  had  been  obtained  by  gross  imposi- 
tion on  the  magistrate,  and  by  false  information  as  to  the  matters 
suggested  in  it.  (/) 

A  Serjeant  at  mace  in  the  city  of  London  having  authority,  ac- 
cording to  the  custom  of  the  city,  by  entry  in  the  porter's  book 
at  one  of  the  counters,  to  arrest  one  Murray  for  debt,  arrested 
him  between  five  and  six  in  the  evening  of  the  8th  November, 
saying  at  the  same  time,  '^  I  arrest  you  in  the  King's  name,  at  the 
^'  suit  of  Master  Radford;"  but  he  did  not  produce  his  mace: 
Murray  resisted,  and  one  of  his  companions  killed  the  officer. 
Upon  a  special  verdict  it  was  urged  that  the  arrest  in  the  night 
was  illegal,  that  the  Serjeant  should  have  shewn  his  mace,  and 
that  a  custom  stated  in  the  verdict  to  arrest  without  process  first 
against  the  goods  was  illegal :  but  the  objections  were  overniled; 
and  judgment  was  given  for  the  King,  and  one  of  the  prisoners 
was  executed,  (a) 

But  if  the  process  be  defective  in  the  frame  of  it,  as  if  there  be 
a  mistake  in  the  name  or  addition  of  the  person  on  whom  it  is  to 
be  executed ;  or  if  the  name  of  the  officer  or  the  party  be  in- 
serted without  authority,  and  after  the  issuing  of  the  process; 
and  the  officer  endeavouring  to  execute  it  be  killed;  this  will 
amount  to  no  more  than  manslaughter  in  the  person  whose  liberty 
is  so  invaded,  {u) 

It  appears  to  have  been  formerly  a  very  common  practice  to 
issue  blank  warrantSy  notwithstanding  their  illegality ;  a  practice 
exceedingly  reprehensible,  and  which,  in  the  following  case,  af- 
forded, to  a  desperate  and  atrocious  ofiender,  a  shelter  from  the 
capital  punishment  which  he  well  merited,  by  extenuating  his 
crime  of  killing  theperson  who  assisted  in  executing  the  warrant 
to  manslaughter.  The  prisoner  Stockley,  about  Lady-day  17^^ 
had  been  arrested  by  Welch,  the  deceased,  at  the  suit  of  one 
Bourn,  but  was  rescued;  and  he  afterwards  declared,  that  if 
Welch  offered  to  arrest  him  again,  he  would  shoot  him.  A  writ 
of  rescue  was  made  out  at  the  suit  of  Bourn,  and  carried  to  the 
office  of  a  Mr.  Deacle  (who  acted  for  the  undersheriff  of  Stafford- 
shire) to  have  warrants  made  out  upon  such  writ.  The  custom 
of  the  undersheriff  was  to  deliver  to  Deacle  sometimes  blank  war- 
rants, sometimes  blank  pieces  of  paper,  under  the  seal  of  the 
office,  to  be  afterwards  filled  up  as  occasion  required.  Deacle 
made  out  a  warrant  against  Stockley  upon  one  of  these  blank 
pieces  of  paper ;  and  delivered  it  to  Welcn,  who  inserted  therein 
the  names  of  Thomas  Clewes  and  William  Davil,  on  the  12th 
July,  1753.  On  the  19th  of  September  following,  Welch,  Daril, 
Clewes,  and  one  Howard,  the  person  to  whom  Stockley  had  de- 
clared he  would  shoot  Welch,  went  to  arrest  Stockley  on  this 
warrant.      Clewes  and  Davil,   having  the  warrant,   went  into 

(»)  1  East.  P.  C.  c.  6.  s.  8.  p.  310.  (11)  I  Hale  457.     1  Hawk.  P.  C.  c. 

(I)  €uriis*s  case,  Fost.  IS5.    And    81.  s.  64.    Post  SIS.    1  Bast  P.  C. 
see  Fost.  318.  c.  5.  s.  78.  p.  310.  Sir  Henry  Forrcrss 


(a)  M*Anaj*s  case,  9  Co,  65  b. 


caae,  Cro 


I.  p.  310.  s 

.Car.  371. 
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Stockley's  bouse  first,  and  caUed  for  refreshment ;  but^  an  alarm 
being  given  that  Welch  was  coming,  the  door  was  locked :  upon 
which  Clewes  arrested  Stockley  on  this  illegal  warrant,  who  there^ 
upon  fell  upon  Clewes,  and  thrust  him  out  of  doors,  but  kept 
Davil  within,  and  beat  him  very  dangerously,  he  crying  out  mur- 
der. On  hearing  this,  Welch  and  Howard  endeavoured  to  get 
into  the  house :  and  Welch  broke  open  the  window,  and  had  got 
one  leg  in,  when  Stockley  shot  and  killed  him.  Stockley  then 
absconded,  and  was  not  apprehended  till  December,  1771*  ^^ 
the  Lent  Assizes  following  he  was  tried  for  murder,  when  the  jury 
expressly  found  that  the  deceased  attempted  to  get  into  the  house 
to  assist  in  the  arrest  of  Stockley.  Howard,  Clewes,  and  Davil, 
being  dead,  their  depositions  before  the  coroner  were  read,  and 
minutes  were  taken  of  the  fibove  facts  for  a  special  verdict :  but, 
to  save  expense,  the  case  was  referred  to  the  Judges  of  the  King's 
Bench ;  who  certified  that  the  offence  amounted,  in  point  of  law^ 
x>nly  to  manslaughter,  (w) 

This  practice  of  issuing  blank  warrants  was  reprobated  in  a  Otlicr  cases  m 
more  recent  case,  where  the  sheriff  having  directed  a  warrant  to  *^i|^f  ^jf^blank 
A.  by  name,  and  all  his  other  officers,  the  name  of  another  of  the  ^arranu. 
sheriff's  officers  B.  was  inserted  after  the  warrant  was  signed  and 
sealed  by  the  sheriff;  and,  therefore,  an  arrest  by  B.  was  holden 
illegal,  (x)    And  in  another  case  it  was  considered  that  the  arrest 
was  illegal,  where  the  warrant  was  filled  up  after  it  had  been 
sealed.  (  p)    But  if  the  name  of  the  officer  be  inserted  before  the 
warrant  is  sent  out  of  the  sheriff's  office,  it  seems  that  the  arrest 
will  not  be  illegal,  on  the  ground  that  the  warrant  was  sealed 
before  the  name  of  the  officer  was  inserted.    Banks  and  Powell 
had  a  warrant  from  the  sheriff  of  Salop  upon  a  writ  of  possession 
against  the  prisoner's  house;  and  their  names   were  interlined 
after  the  warrant  was  sealed,  but  before  it  was  sent  out  of  the 
office.    The  prisoner  refused  them  admittance ;  and,  on  their  burst- 
ing open  the  door,  shot  at  Banks,  and  wounded  him  severely. 
Upon  an  indictment  for  wilfully  shooting,  upon  the  43  G.  3.  c.  58., 
objection  was  taken  that  the  warrant  gave  Banks  and  Powell  no 
authority,  because  their  names  were  inserted  after  it  vras  sealed. 
But  the  prisoner  having  been  convicted,  and  the  point  reserved 
for  the  consideration  of  the  Judges,  all  who  were  present  {viz,  11) 
held  that  the  conviction  was  right,  (i)     But  where  a  magistrate 
who  kept  by  him  a  number  of  blank  warrants  ready  signed,  on 
being  applied  to,  filled  up  one  of  them,  and  delivered  it  to  the 
officer,  who,  in  endeavouring  to  arrest  the  party,  was  killed;  it 
was  held  that  this  was  murder  in  the  person  killing  the  officer^ 
and  he  was  accordingly  executed,  (z) 

It  may  be  proper  to  remark  a  circumstance  in  the  preceding 
case  of  Stockley,  which  has  been  thought  to  deserve  considerar 

(t»)  Stocklcy's  case,   1772,  Serjeatit  (i)  Rex  v.  Harris,  East  T.   1801, 

Forster's  MS.  1  East.  P.  C.  c.  5.  s.  78.  MS.  Bayley,  J. 

p.  SIO,  sn.    The  case  was  so  tiecided  (x)  Per   Lord  Ken^ron^  ia  Bex  o. 

HFithout  argument.  the  Inhabitants  of  WinvUk,  8  T.  R. 

(*)  Housin  V.  Barrow,  6  T.  R.  122.  454,  who  there  mentions  it  as  a  case 

And  see  a  case  referred  to  by  Lord  determined  by  the  Judges  spro^  yean 

Kenyon,  6T.  R.  123.  before. 

iy)  Stevenson's  case,   19  St.  Tr.  846. 
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tion^  (a)  namely,  that  he  had  before  deliberately  resolved  upon 
shooting  Welch  in  case  he  oflFered  to  arrest  him  again,  which  in 
all  probability  it  might  be  his  duty  to  do.  It  certainly  resembles 
a  former  case,  where,  upon  some  officers  breaking  open  a  shop- 
door  to  execute  an  escape  warrant,  the  prisoner,  who  had  prc- 
riously  sworn  that  the  first  man  that  entered  should  be  a  dead 
man,  killed  one  of  them  immediately  by  a  blow  with  an  axe.  A 
few  of  the  Judges  to  whom  this  case  was  referred,  were  of  opinion 
that  this  would  have  been  murder,  though  the  warrant  had  not 
been  legal,  and  though  the  officers  could  not  have  justified  the 
breaking  open  the  door,  upon  the  grounds  of  the  brutal  cruelty 
of  the  act,  and  of  the  deliberation  manifested  by  the  prisoner, 
who,  looking  out  of  a  window  with  the  axe  in  his  hand,  had 
sworn,  before  any  attempt  to  enter  the  shop,  that  the  first  man 
that  did  enter  should  be  a  dead  man.  (b)  But  in  another  case, 
prior  to  either  of  these,  where  the  cruelty  and  the  deliberation 
were  of  a  similar  kind,  tiie  crime  was  considered  as  extenuated  by 
the  illegality  of  the  officer's  proceeding.  A  bailiif  having  a  wai^ 
rant  to  arrest  a  person  upon  a  capitis  ad  satisfaciendum,  came  to 
his  house,  and  gave  hinl  notice ;  upon  which  the  person  menaced 
to  shoot  him  if  he  did  not  depart :  the  bailiff  did  not  depart,  but 
broke  open  the  window  to  make  the  arrest ;  and  the  person  shot 
him,  and  killed  him.  It  was  holden  that  this  was  not  murder, 
because  the  officer  had  no  right  to  break  the  house ;  but  that  it 
was  manslaughter,  because  the  party  knew  the  officer  to  be  a 
baaiff.(c) 
Astoootice  The  parties  whose  liberty  is  interfered  with  must  have  due 

®/'^®*"*^^  notice  of  the  officer's  business  ;  or  their  resistance  and  killing  of 
n  y  arre» .  ^^^j^  officer  will  amount  only  to  manslaughter,  (rf)  Thus,  where 
a  bailiff  pushed  abruptly  and  violently  into  a  gentleman's  chamber 
early  in  the  morning,  in  order  to  arrest  him,  but  did  not  tell  his 
business,  nor  use  words  of  arrest,  and  the  p.arty  not  knowing  that 
the  other  was  an  officer,  in  the  first  surprise,  snatched  down  a 
sword,  which  hung  in  his  room,  and  killed  the  bsdliff ;  it  was  ruled 
to  be  manslaughter,  (e)  But  it  will  be  otherwise,  if  the  oflScer 
and  his  business  be  known ;  (/)  as  where  a  man  said  to  a  bailiff 
who  came  to  arrest  him,  ^'  Stand  off,  I  know  you  well  enough, 
come  at  your  peril,'^  and,  upon  the  bailiff  taking  hold  of  him,  ran 
the  bailiff  through  the  body  and  killed  him,  it  was  held  to  be 
murder,  (g)  This  will  apply  as  well  to  a  special  bailiff  as  to  a 
known  officer :  but  where  the  party  does  not  shew  by  his  conduct 
that  he  is  acquainted  with  the  officer  and  hii^  business,  material 
distinctions  arise  as  to  notice  of  a  known  officer,  and  one  whose 
authority  is  only  special.  With  regard  to  private  persons  mtcr- 
fering,  as  they  may  do,  in  case  of  sudden  affrays,  in  order  to  part 
the  combatants,  and  prevent  bloodshed,  it  is  quite  necessary  that 
they  should  give  express  notice  of  their  friendly  intent;  other- 

(a)  1  East.  P.  C.  c.  6.  s.  76.  p.  311.       (e)  1  Hale  470,  case  at  Newgtih 

(b)  Curti8*8  case,  1756.    Fost.  18&.       1657.    And  see  Kel.  1S6. 

(0)  Cook*s  case,  1  Hale  458.    Cro.  (/)  Mackallj's  case,  9  Co.  69. 

Car.  597.    W.  Jonas  429.  (e)  Pew's  case,  Cro.  Car.  18S.    1 

(d)  1  Hale  458,  H  tequ.    1  Hawk*  Hale  458. 
P.C  c  SI.  8. 49,  50.    Fost  310. 
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\nse  the  persons  etigaged  may,  in  the  heat  and  bustle  of  the 
a£[ray,  imagine  that  they  come  to  act  as  parties.  {A) 

With  regard  to  such  ministers  of  justice  as,  in  right  of  their  As  to  notice 
offices^  are  conservators  of  the  peace,  and  in  that  right  alone  in-  ^y  officers  in- 
terpose in  the  case  of  riots  and  affrays,  it  is  necessary,  in  order  Jhe^case^or 
to  make  the  ofience  of  killing  them  amount  to  murder,  that  the  Hots  and  af- 
parties  engaged  should  have  some  notice  of  the  intent  with  which  ^^Ay^. 
they  interpose ;  for  the  reason  which  was  mentioned  m  relation  to 
private  persons ;  lest  the  parties  engaged  should,  in  the  heat  and 
bustle  of  an  affray,  imagine  that  they  come  to  take  a  part  in  it.  (t) 
But,  in  these  cases,  a  small  matter  will  amount  to  a  due  notifica- 
tion. It  is  sufficient  if  the  peace  be  commanded,  or  the  officer, 
in  any  other  manner,  declare  with  what  intent  he  interposes.  Or 
if  the  officer  be  within  his  proper  district,  and  known,  or  but 
generally  acknowledged,  to  bear  the  office  he  assumes,  the  law 
will  presume  that  the  party  killing  had  due  notice  of  his  intent ; 
especially,  if  it  be  in  the  daytime,  {k)  In  the  night  some  fur- 
ther notification  is  necessary;  and  commanding  the  peace,  or 
using  words  of  the  like  import,  notifying  his  business,  will  be 
sufficient.  (/}  Killing  a  watchman  in  the  execution  of  his  office 
is  not  the  less  murder  for  being  done  in  the  night ;  and  the  kill- 
ing of  an  officer  who  arrests  on  civil  process  may  be  murder, 
though  the  arrest  be  made  in  the  night;  and  in  the  case  of  an 
affiray  in  the  night  where  the  constable,  or  any  other  person  who 
comes  to  aid  him  to  keep  the  peace,  is  killed,  after  the  constable 
has  commanded  in  the  King's  name  to  the  keeping  of  the  peace, 
such  killing  will  be  murder ;  for  though  the  parties  could  not  dis- 
cern or  know  him  to  be  a  constable,  yet  if  it  were  said  at  the  time 
that  he  was  such  officer,  resistance  was  at  their  peril,  (a)  There- 
fore though  the  saying  of  a  learned  Judge,  '^  that  a  constable's 
staff  will  not  make  a  constable,"  is  admitted  to  be  true ;  yet  if  a 
minister  of  justice  be  present  at  a  riot  or  afi&ay  within  his  dis- 
trict, and  in  order  to  keep  the  peace  produce  his  staff  of  office,  or 
any  other  known  ensign  of  autibiority,  in  the  daytime  when  it  can 
be  seen,  it  is  conceived  that  this  will  be  a  sufficient  notification 
df  the  intent  with  which  he  interposes ;  and  that,  if  resistance  be 
made  after  this  notification,  and  he  or  any  of  his  assistants  killed, 
it  will  be  murder  in  every  one  who  joinea  in  such  resistance,  (m) 
For  it  seems,  that  in  the  case  of  a  public  bailiff,  a  h^iS  Jurntus 
ei  cognitics,  acting  in  his  own  district,  his  authority  is  considered 
as  a  matter  of  notoriety ;  and,  upon  this  ground,  though  the  War- 
rant  by  which  he  was  constituted  bailS  be  demanded,  he  need 
not  shew  it;  (n)  and  it  is  sufficient  if  he  notify  that  he  is  the 

(A)Fost.  310,  Sll.  justice's  warrant     S.  Because,  after 
(i)  Fost  910«  .  &el.  86,  115.  his  retreat>  and  before  the  man  slain, 
{k)  1  Hale 460, 461.  Fost.  310, 311.  he  commanded  the  peace;  and,  not- 
So  in  the  case  of  Sissinghurst-house,  withstanding,  the  rioters  fell  dn  and 
1  Hale  462»  463,  it  was  res6lVed,  that  killed  the  party.    See  the  case  fully 
there  was  sufficienl/tiotice  that  it  was  stated,  ofiiCj  451,  ft  9equ, 
the  cOAstable   before  the   man  was  (/)  l  Hat^461.    Fosl.  311. 
killed:— I.  Because  be  was  constable  {a)  9  Co.  66. a. 
of  the  same  vill.    ii.  Because  he  noti-  (m)  Fost.  311. 
fied  his  bastness  at  the  door  before  the  <ii)  1  Hale  458,  461,  583.    Mack- 
assault,  viz.  that  he  came  with  the  ally's  case,  9  Co.  69  a»     But  it' is 
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constable,  and  arrest,  in  the  King's  name,  (a)  And  this  kind  of 
notification  by  implication  of  law  will  hold  also  in  cases  where 
>public  officers,  having  warrants,  directed  to  them  as  such,  to  exe- 
cute, are  resisted,  and  killed  in  the  attempt,  (p)  Thus,  where  a 
warrant  had  been  granted  against  the  prisoner  by  a  justice  of 
peace  for  an  assault,  and  directed  to  the  constable  of  Patthltalj 
and  delivered  by  the  person  who  had  obtained  it  to  the  deceased, 
to  execute,  as  constable  of  the  parish,  and  it  appeared  that  the 
deceased  went  to  the  prisoner's  house  in  the  daytime  to  execute 
the  warrant,  had  his  constable's  staff  with  him,  and  gave  notice 
of  his  business,  and  further,  that  he  had  before  acted  as  constable 
of  the  >  parish,  and  was  generally  known  as  such ;  it  was  deter- 
mined that  this  was  sufficient  evidence  and  notification  of  the  de- 
ceased being  constable,  although  there  were  no  proof  of  his 
appointment,  or  of  his  being  sworn  into  the  office,  {q) 
To  wh«t  per-  It  is  laid  down  in  one  case,  that  if,  upon  an  affiray,  the  constable, 
tons  Id  an  af-   q,.  others  in  his  assistance,  come  to  suppress  it,  and  preserve  the 

xirav  notice  •.  • 

shidl  be  held     peace,  and  be  killed  in  executing  their  office,  it  is  murder  m  law, 
to  extend;  and  although  the  murderer  knew  not  the  party  killed,  and  though  the 
the°c'**^* '?      affi^y  were  sudden  ;  because  he  set  himself  against  the  justice  of 
third  persons    the  realm,  (r)     It  is  said,  however,  that  in  order  to  reconcile  this 
interposing,      with  Other  authorities,  it  seems  that  the  party  killing  must-have 
had  implied  notice  of  the  character  in  which  the  peace  officer  and 
his  assistants  interfered,    though  not  a  personal   knowledge  of 
them,  {s)     For  it  is  elsewhere  laid  down,  that  if  there  be  a  sudden 
affray,  and  the  constable  come  in,  and,  endeavouring  to  appease  it, 
be  killed' by  one  of  the  company  who  knew  him,  it  is  murder  in 
the  party  killing,  and  in  such  of  the  others  as  knew  the  constable, 
and  abetted  the  party  in  the  fact;  but  only  manslaughter  .in  those 
who  knew  not  the  constable  :  {t)  and  that  others  continuing  in  tlie 
affray,  neither  knowing  the  constable,  nor  abetting  to  his  death,* 
would  not  be^ilty  even  of  manslaughter,  (u)     But  these  posi- 
tions do  not  apply  to  an  affray  deliberately  engaged  in  by  par- 
Ides  determined  to  make  common  cause,  and  to  maintain  it  by 
forced  {w) 

It  is  however  agreed,  that  if  a  hailiff  or  other  officer  be  reastcd 

otherwise. as  to  Ihe  writ  or  process  arrested.    9  Co.  69  b. 

against  the  party.    Both  a  public  and        (o)  1  Hale  583. 

private  bailiff*,  where  the  parly  sub-        (p)  1  East.  P.  C.  c.  5.  s.  81.  p.  SI5. 

mits  to  the  arrest  and  demands- it,  are        {q)  Rex  v.  Gordon,  ^arihampl^n 

bound  to  shew  at  whose  suit,  for  what  Spr.^Ass.  1789,  cor.  Thomson,  B.  af*. 

cause,  and  out  of  what  court  the  pro-  terwards  considered  at  a  confereaceof 

cesa issues,  and  where  returnable.    5  all  the  Judges,  S6th  June,  1789.    See. 

Co.  54  a.     9  Co.  69  a. :  but  it  will  be  1  Eant.  P.  C.  c  5.  s.  81.  p.  315. 

no  excuse  that  he  did  not  tell  the  party        (r)  Young*s  case,   4  Co.  40  b.    S 

it  the  party  resisted  so'  as  not  to  give  Inst.  52. 

time  for  telling,  9  Co.  69  a.    And  in        ($)  I  East.  P.  C.  c.  5.  «.  82.  p.  316. 

DO  case  is  the  bailiff  required  to  part        (/)  1  Hale  438^  446,  461.   Kel.  115, 

with  the  possession  of  the  warrant  i  116.    , 

neither^s  a  constable,  whether  acting        (u)  1  Hale  446.    Lord   Hale  add8« 

within  or Vithout  his  jurisdiction.     1  quod  tamen  qtuere^  but  (as  it  is  said 

MS.  Sum.  250.    I  East  P.  C  c.  5.  s.  1  East.  P.  C.  c.  5.  s.  82.  p.  316.)  per- 

£4.   p.  319.    By  a  known  bailiff  is  haps  over  cautiously,  if  in  troth  tbere 

meant  one  who  is  commonly  known  were  no  al>etroent. 

to  be  «o :  it  is  not  necessary  that  he        (w)  See  as  to  the  cases  of  that  kind, 

ikonid  ht  known  to  the  party  to  be  Mie,  p.  2^  25. 
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in  the  regular  discharge  of  his  duty  in  executing  process  against  a 
party,. and  a  third  person,  even  the  servant  or  friend  of  the  party 
resisting,  come  in  and  take  part  against  the  officer,  and  kiU  him,  it 
.will  be  murder,  though  he  knew  him  not.(ir)  But  it  is  -suggested, 
that,  in  this  case,  in  order  to  make  it  murder  in  the  servant  or 
friend,  the  party  whom  they  came  in  to  assist  must  have  had  due 
notice  of  the  officer's  authority  :  and  that  if  the  offence  would  not 
have  been  murder  in  the  jfarty  himself  resisting  for  want  of  such 
notice,  neither  would  it  in  the  servant  or  friend  under  the  like  ig- 
norance, (y)  The  law  upon  this  point  may,  perhaps,  hardly  seem 
to  be  reconcileable  with  that  above-mentioned,  of  a  person  not 
knowing  the  constable,  and  killing  him  in  an  affray;  but  it  is  de^ 
fended  on  the  principle,  that  every  person  wilfully  engaging,  in^ 
ftool  blood,  in  a  breach  of  the  peace,  by  assaulting  another  instead 
of  endeavouring  to  assuage  the  dispute,  is  bound  first  to  satisfy 
himself  of  the  justice  of  the  cause  he  espouses  at  his  peril. (s)- 
And,  upon  this  principle,  if  a  stranger  seeing  two  persons  engaged,, 
one  of  them  a  bailiff,  attacking  the  other  with  a  sword,  and.  ther 
other  resisting  an  arrest  by  such  bailiff,  interfere  between  them  ' 
>vithout  knowing  the  bailiff,  for  the  expr^^s  purpose  of  defending 
the  party  attacked  against  the  bailiff  he  must  abide  the  conse- 
quences at  his  peril ;  but  if  he  interfere,  not  for  the  purpose  of 
aiding  one  party  against  the  other,  but  with  intent  only  to  pre^ 
serve  the  peace,  and  prevent  mischiefs  and  in  so  doing  happen  to. 
kill  the  bailiff,  Hhe  case  would  possibly  fall  \mder  a  d^erent  con- 
sideration, (a) 

•  In  all  cases,  whether  criminal  or  civil,  where  doors  may  be  Notice  hAf 
broken  open  in  order  to  make  an  arrest,  there  must  be  a  previous  broken  open, 
notification  of  the  business,  and  a  demand  ta  enter  on  the  one 
hand,  and  a  refusal  on  the  other,  before  the  parties  proceed  to  that' 
extremity.  (6)  In  a  case  where  an  outer  door  had.  beetL  broken* 
open  by  two  constables  and  a  gamekeeper,  to  execute  a  warrant- 
granted  by  22  and  23  Car.  2.  c.  25.  s.  2.  to  search  for,  and  seize 
any  guns,  &c.  for  destroying  game :  and  it  appeared,  that  the 
door  was  broken  open  without  the  party  having  been  previously 
requested  to  open  it ;  the  court  held,  that,  in  a  case  of  misde- 
meanor, a  .previous  demand  of  admittance  was  clearly  neces- 
sary, before  an  outer  door  was  broken  open.  Abbott,  C.  J.  said^ 
'^  it  is  not  at  present  necessary  to  decide  how  far  in  the  case  of  a 
"  person  charged  with  fdiony  it  would  be  necessary  to  make  a  pre- 
^^  vious  demand  of  admittance,  before  you  could  justify  breaking: 
'*  open  the  outer  door  of  the  house  5  because  I  am  clearly  of  qpi- 

(jp)  1  Hawk.  P.  C.  c.  SI.  9.  57.  Keb.  under  similar  circumstances,  washoldeff- 

87.    4  Co.  40  b.     1  East.  P.  C.  c.  5.  s.  not  to  be  guilty  of  murder.  This  case 

82.  p.  316.  is  differently  reported  by  Kelyng ;  and 

(y)  1  East.  P.  C.  c.  5.  s.  89.  p.  316.  Keble,  reporting  the  same  case  very 

(s)  1  Hawk.  P.  €.  c.  31.  s.  59.     1  shortly,  says, — It  was  adjudged,  that 

East.  P.  €.  c.  5.  s.  82.  p.  316,  817,  if  any  casually  assist  against  the  law, 

where  the  grounds  upon  which  the  law  and  kill  the  bailiff,  it  is  murder,  espe- 

in  each  of  these-  cases  may  be  sup-  cially  if  he  knew  the  cause,    i  Keb.. 

ported,  and  considered  as  reconcile-  584. ;  and  see  1  East.  P.  C.  c.  5.  s.  83. 

able,  are  more  fully  stated.  p.  318. 

(a)  See  the  case  of  Sir  C.  Standlie        (b)  Post.  320.   2  Hawk.  P.  C.  C;  t'4. 

and  Andrews,  Sid.  159»  where  Andrews,  s.  1.    1  East.  P.  C.  c.  5.  s.  81^  p.- 324. 
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^'  hion^  that^  In  the  case  of  a  misdemeanor,  such  previous  demand 
*^  is  requisite/'    Bayley,  J.  said,  generally,  **  even  in  the  execo- 
'^  tion  of  criminal  process,  you  must  demand  admittance,  before 
'^  you   can  justify  breaking  open  the  outer   door.    That  point 
^^  was  mentioned  in  the  judgment  of  the  Couift  in  Burdett  v. 
<' Abbott."(6)    The  question  as  to  vrhat  should  be  considered 
as  due  notice  was  much  considered  in  a  case  where  two  officers 
went  to  the  workshop  of  a  person,  against  whom  they  had  an  es- 
cape warrant ;  and,  finding  the  shop  door  shut,  called  out  to  the 
person,  and  informed  him  that  they  nad  an  escape  warrant  agatnsi 
him,  and  required  him  to  surrender,  otherwise  they  said  they 
would  break  open  the  door ;   and,  upon  the  person's  refiiMng  to 
surrender,  they  broke  open  the  door,  and  one  of  their  assistants 
was  immediately  killed.    Nine  of  the  Judges  were  of  opinion,  that 
no  precise  form  of  words  was  required  in  a  case  of  this  kind ;  and 
that  it  is  sufficient  if  the  party  has  notice  that  the  officer  comes 
not  as  a  mere  trespasser,  but  claiming  to  act  imder  a  proper  au- 
thority.   The  Judges  who  differed,  thought  that  the  officers  ought 
to  have  declared,  in  an  explicit  manner,  what  sort  of  warraat  they 
had ;  and  that  an  escape  does  not,  ex  vi  terminiy  nor  in  the  notion 
of  law,  imply  any  degree  of  force,  or  breach  of  the  peace ;  and, 
consequently,  that  the  prisoner  had  not  due  notice  that  they  came 
under  the  authority  of  a  warrant  grounded  on  a  breach  of  the 
peace ;  and  that,  for  want  of  this  due  notice,  the  officers  were  not 
to  be  considered  as  acting  in  discharge  of  their  duty,  but  as  mere 
trespassers,  (c) 
Notice  1^  pri-      In  the  case  of  a  private  or  special  baili^y  either  it  must  appear 
vate  baiUff.       ^^^  ^^  party  knew  that  he  was  such  officer,  as  where  the  part? 
said,  ^^  Stand  off,  I  know  you  well  enough ;   come  at  your  peril ; ' 
or,  that  there  was  some  such  notification  thereof  that  the  party 
might  have  known  it,  as  by  saying,  '^  I  arrest  you.''  These  words, 
or  words  to  the  like  effect,  give  sufficient  notice ;   and  if  the  per- 
son using  them  be  a  bailiff,  and  hare  a  warrant,  tibe  killing  of  such 
officer  will  be  murder,  {d)     A  private  bailiff  ought  also  to  shev 
the  warrant  upon  which  he  acts,  if  it  is  demanded :  {e)  and  widi 
respect  to  the  writ  or  process  against  the  party,  both  the  public 
and  private  bailiff,  in  case  the  party  submit  to  die  arrest  and  make 
the  demand,  are  bound  to  shew  at  whose  suit,  and  for  what  cause 
the  arrest  is  made,  out  of  what  court  the  process  issues,  and  when 
and  where  returnable.  ( f)     In  no  case,  howerer,  is  he  required  to 
part  with  the  warrant  out  of  his  own  possession :   for  that  is  his 
justification,  (j") 
As  to  the  re-        It  may  be  observed  generally,  that  where  an  officer,  in  executing 
«^^*^^y^ *^®  his  office,  proceeds  irregularly,  and  exceeds  the  limits  of  his  aa- 
proceeding.      thority,  the  law  gives  him  no  protection  in  that  excess  :   and  if  he 

{b)  Launock  v.  Brown,  8  B.  &  A.  rest,  1  Hale  458.   And  see  1  Hale  4M« 

592.  where  it  is  said  that  a  justice  of  |peMe 

(c)  Rex  o.  Curtis,  Fost  136,  137.  may  issue   his  warrant  to  a  pnvite 

(d)  \  Hale  461.    Rex  v.  Mackally,  person «  but  then  such  person  mo4 
»  Co.  69  b.  shew  bis  warrant,  or  signify  the  eoa- 

(e)  1  Hale  583.  That  is,  the  warrant  tents  of  it 

by  which   he  is  constituted  bailiflT;        {f)  1  Hale  458,  note  (jg)*    5  Co.  64 

which  a  bailiff  or  officer,  juratw  ef    a.  9  Co.  69  a. 

cogniluSf  nted  not  shew  upon  the  ar-        (g)  1  Bast.  P.  C.  c.  5.  s.  83.  p.  319* 


CHAP.  III.  §  4.3    Resisting  Officers  and  Others.  519 

be  killed,  the  offence  will  amount  16  no  more  than  manslaughter 
in  the  person  whose  liberty  is  so  invaded.  (A)  He  should  be  care- 
fill,  therefore,  to  execute  process  only  within  the  jurisdiction  of 
the  court  from  whence  it  issues  5  as,  if  it  be  executed  out  of  such 
jurisdiction,  the  killing  the  officer  attempting  to  enforce  the  exe- 
cution of  it  wUl  be  only  manslaughter,  (t)  But,  if  the  process  be 
executed  within  the  jurisdiction  of  the  court  or  magistrate  from 
whence  it  is  issued,  it  will  be  sufficient,  though  it  be  executed  out 
of  the  vill  of  the  constable,  provided  it  be  directed  to  a  particular 
constable  by  name,  or  even  by  his  name  of  office,  {k)  And  th^ 
officer  must  also  be  careful  not  to  make  an  arrest  on  a  Sunday, 
except  in  cases  of  treason,  felony,  or  breach  of  the  peace ;  as,  in 
all  other  cases,  an  arrest  on  that  day  will  be  the  same  as  if  done 
without  any  authority.  (/)  But  process  may  be  executed  in  the 
night  time,  as  well  as  by  day.  (m) 

The  right  of  officers  to  break  open  windows  or  doors,  in  order  Riglitof  offi- 
to  make  an  arrest,  has  been  a  subject  of  some  litigation:   but  ccntobfeak 
many  of  the  points  have  been  settled,  and  require  to  be  shortly  ordSwnTto 
noticed.    And  the  general  rule  must  be  kept  in  mind,  that  in  makean  arrest, 
every  case,  whether  criminal  or  civil,  in  which  doors  may  be 
broken  open  in  order  to  make  an  arrest,  there  must  be  a  previous 
notification  of  the  business,  and  a  demand  to  enter  on  the  one 
band,  and  a  refusal  on  the  other,  before  the  parties  proceed  to  that 
extremity,  (n) 

Where  a  felony  has  been  committed,  or  a  dangerous  wound 
given,  tlie  party's  house  is  no  sanctuary  for  him ;  and  the  doors 
may  be  forced,  after  the  notification,  demand,  and  refusal  which 
have  been  mentioned,  (o)  So,  where  a  minister  of  justice  comes 
armed  with  process,  founded  on  a  breach  of  the  peace,  doors  may 
be  broken,  (p)  And  it  is  also  settled,  upon  unquestionable  au- 
thorities, that  where  an  injury  to  the  public  has  been  committed, 
in  the  shape  of  an  insult  to  any  of  the  courts  of  justice,  on  which 
process  of  contempt  is  issued,  the  officer  charged  with  the  execu- 
tion of  such  process  may  break  open  doors,  if  necessaiy,  in  order 
to  execute  it.  (9)  And  the  officer  may  act  in  the  same  manner 
upon  a  capias  utlagatum^  or  capiat  pro  fine,  (r)  or  upon  an  habere 
facicu possessianem.{s)    The  same  force  may  be  used  where  a  for- 

(h)  Post.  319.  open,  where  one  known  to  have  conK 

(<>  I  Hale  458,  459.     1  East.  P.  C.  mitted  a  treason  or  felony,  or  to  have^ 

c.  5.  8.  80.  p.  314.  Eivea   another  a  dangerous   wound, 

(k)  1  Hale  459.    2  Hawk.  P.  C.  c.  is  pursued,  either  with  or  without  a 

IS.  8.  27,  30.    1  East.  P.  C.  c.  5.  s.  80.  warrant,   by   a  constable  or  private 

p.  3 1 4.  And  see  5  6. 4.  c.  1 8.  Ante,  5 10.  person . 

(/)  29  Car.  2.  c.  7.    |  East  P.  C.  c.  (p)  Post  320.  1  Hale  459.  2  Hawk. 

5.  8.  88.   p.  324,  325.    The  statute  P.  C.  c.  14.  s.  3.     Curtis's  case,  Post, 

makes  ? oia  all  process,  warrants,  &c.  135. 

served  and  executed  on  a  Sunday,  ex-  (q)  Burdett  tf.  Abbott,  14  East.  157, 

cept  in  the  cases  mentioned  in  the  textw  where  the  process  of  contempt  pro- 

(m)  9  Co.  60  a.      1  Hale  457.     1  ceeded.  upon  the  order  of  the  House 

Hawk*  P.  C.  c.  31.  8.  62.                     •  of  Commons;  and  see  Semaynes'  case,. 

(h)  FosL  320.   2  Hawk.  P.  G.  c.  14.  Cro.  Eliz.  909. )  and  Brigg*s  case,  1* 

s.  1.    Jntey  517.  Rol.  Rep.  336. 

(o)  Post.   320.     1  Hale  459.    And  (r)  1  Hale  459.    2  Hawk:  P.  C.  c. 

«ee  2  Hawk.  P.  C.  c.  14.  s.  7.  where  14.  s.  4. 

it  is  said  that  doors  may  be  broken  (s)  1  Hale  458.     5  Co.  95  b. 
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Cible  entry  or  detainer  is  found  by  inquisition  before  justices  of 
peace,  or  appears  upon  their  view ;  (/)  and  also  where  the  proceed- 
ing is  upon  a  warrant  of  a  justice  of  peace,  for  levying  a  penalty 
on  a  conviction  grounded  on  any  statute,  which  gives  the  whole  or 
any  part  of  such  penalty  to  the  kmg.  {u)  But  in  this  latter  case 
the  officer  executing  the  warrant  must,  if  required,  shew  the  same 
to  the  person  whose  goods  and  chattels  are  distrained,  and  suffer  a 
copy  of  it  to  be  taken. (^e^) 

jDut  though  a  felony  has  been  actually  committed ;  yet  a  bare 
suspicion  of  guilt  against  the  party  will  not  authorize  a  proceeding 
to  diis  extremity,  unless  the  officer  comes  armed  with  a  warrant 
from  a  magistrate,  grounded  on  such  suspicion,  (s)  For  where  a 
person  lies  under  a  probable  suspicion  only,  and  is  not  indicted,  (y) 
It  is  said  to  be  the  better  opinion,  that  the  breaking  open  doors 
without  a  warrant,  in  order  to  apprehend  him,  cannot  be  justi- 
fied :  (s)  or  must  at  least  be  considered  as  done  at  the  peril  of 
proving  that  the  party,  so  apprehended  on  suspicion,  is  guilty,  {a) 
But  a  different  doctrine  appears  to  have  formerly  prevailed  upon 
this  point ;  by  which  it  was  held  that  if  there  were  a  charge  of 
felony  laid  before  the  constable,  and  rei^sonable  ground  of  sus- 
picion^ such  constable  might  break  open  doors^  tiiough  he  had  no 
warrant,  (b) 

It  is  said,  that  if  there  be  an  affray  in  a  house,  the  doors  of 
which  are  shut,  whereby  there  is  likely  to  be  manslaughter  or 
bloodshed,  and  the  constable  demand  entrance,  and  be  revised  by 
those  within,  who  continue  the  affray,  the  constable  may  break 
open  the  doors  to  keep  the  peace,  and  prevent  the  danger:  (c)  and 
it  is  also  said,  that  if  there  be  disorderly  drinking  or  noise  in  a 
house  at  an  unseasonable  time  of  night,  especially  in  inns,  taverns, 
or  alehouses,  the  constable  or  his  watch  demanaing  entrance,  and 
being  refused^  may  break  open  the  doors  to  see  and  suppress  the 
disorder,  (d)  And  further,  that  where  an  affray  is  made  in  a  house 
in  the  view  or  hearing  of  a  constable,  or  where  those  who  bare 
made  an  affitty  in  his  presence  fly  to  a  house,  and  are  inmiediately 
pursued  by  him,  and  he  is  not  suffered  to  enter  in  order  to  sup- 
press the  affray  in  the  first  case,  or  to  apprehend  the  affrayers  in 
either  case,  he  may  justify  breaking  open  the  doors,  {e) 
In  civil  cases  But  this  mode  of  proceeding,  by  breaking  the  doors  of  the  party, 
aman's  house  ig  founded  upon  the  necessity  of  the  measure  for  the  public  weal, 
IS  cas  e.  ^^ J  .^  ^^^  permitted  to  the  particular  interest  of  an  individual.  In 
civil  suits,  therefore,  the  principle  that  a  man's  house  is  his  castle, 
for  safety  and  repose  to  himself  and  his  family,  is  admitted ;  and, 
accordingly,  in  such  cases^  an  officer  cannot  justify  the  breaking 
open  an  outward  door  or  window  to  execute  the  process.  (/)  If 
he  do  so,  he  will  be  a  trespasser ;  and  if  the  occupier  of  the  house 

(0  2  Hawk.  P.  C.  c.  14.  s.  6.  AnUt  4.  9  a. 

883.  (c)  2  Hale  95. 

(tr)  8  Hawk.  P.  C.  c.  14.  8.  5.  (i/)  S  Hale  95.;  and  it  isadded, "  This 

(tp)  27  Geo.  2.  c.  20.  ^*  is  constantly  used  in  Londoa  and 

(x)  Post.  S2L  "  Middlesex.**  But  see  mnie,  278, 873. 

(y)  Jtite,  503.  {e)  2  Hawk.  P.  C.  «.  14.  s.  8. 

(2)  8  Hawk.  P.  Co.  14.  s.  7.  (/)  Cook's   case,    Cro.    Car.  537. 

(a)  I  KaM.  P.  C.  c.  5.  s.  87.  p.  328.  Post  319. 
ip)  1  Hale  583.    8  Hale  98.     13  Ed. 
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resist  him,  and  in  the  struggle  kill  him,  the  offence  will  be  only 
manslaughter ;  (^)  or  if  the  occupier  of  the  house  do  not  know 
him  to  be  an  officer,  and  have  reasonable  ground  of  suspicion  that 
the  house  is  broken  with  a  felonious  intent^  the  killing  such  officer 
will  be  no  felony.  (//) 

It  has  been  considered,  however,  that  this  rule  of  every  man's 
house  being  his  castle  has  been  carried  as  far  as  the  true  principles 
of  political  justice  will  warrant,  and  that  it  will  not  admit  of  any 
extension,  (i)  It  should  be  observed,  therefore,  that  it  wiU  apply 
only  to  the  breach  of  outtvard  doors  or  windows ;  to  a  breach  of 
the  house  for  the  purpose  of  arresting  the  occupier  or  any  of  his 
family  ;  and  to  arrests  in  the  first  instance- 
Outward  doors  or  windows  are  such  as  are  intended  for  the  The  prinli^fer 
security  of  the  house,  against  persons  from  without  endeavouring  of  cTeiyro»ii.'» 
to  break  in.  (A)  These  are  protected  by  the  privilege  which  has  hSTcastUj^ap- 
been  before  mentioned :  but  if  the  officer  find  the  outward  door  pHes  only  to 
open,  or  it  be  opened  to  him  from  within,  he  may  then  break  open  '!jl!*"^]?^ 
any  inward  door,  if  he  find  that  necessary  in  order  to  execute  his 
process.  (/)  Thus,  it  has  been  holden  that  an  officer,  having  en- 
tered peaceably  at  the  outer  door  of  a  house,  was  justified  in 
breaking  open  the  door  of  a  lodger,  who  occupied  the  first  and 
second  floors,  in  order  to  arrest  such  lodger,  {m)  And  in  a  late 
case  it  was  decided,  that  a  sheriff's  officer  in  execution  of  mesne  pro  * 
cesSf  who  had  first  gained  peaceable  entrance  at  the  outer  door  of 
the  house  of  A.,  might  break  open  the  windows  of  the  room  of  B., 
a  person  residing  in  such  house ;  B.  having  refused  to  open  the  door 
of  the  room,  after  being  informed  by  the  officer  that  he  had  a  "war- 
rant  against  him.  (a)  But  it  seems  that  if  the  party,  against  whom 
the  process  is  issued,  be  not  within  the  house  at  the  time,  the  officer 
can  only  justify  breaking  open  inner  doors  in  order  to  search  for 
him,  after  having  first  demanded  admittance,  {n)  Though  in  case 
the  person,  or  the  goods  of  the  defendant,  are  contained  in  the 
house  which  the  officer  has  entered,  he  may  break  open  any  door 
within  the  house  without  any  further  demand,  (o)  If,  however, 
the  house  is  the  house  of  a  stranger,  and  not  of  the  defendant,  the 
officer  must  be  careful  to  ascertain  that  the  person  or  the  goods 
(according  to  the  nature  of  the  process)  of  the  defendant  are  within, 
before  he  breaks  open  any  inner  door ;  as  if  they  are  not,  he  will 
not  be  justified,  {p) 

In  a  case  where  an  outward  door  was  in  part  open  (being  di- 
vided into  two  parts,  the  lower  hatch  of  which  was  closed,  and  the 
upper  part  open)  and  the  officer  put  his  arm  over  the  hatch,  to 
open  the  part  which  was  closed,  upon  which  a  struggle  ensued 
between  him  and  a  friend  of  the  prisoner^  and,  the  officer  pre- 

{g)  Cook*9   case,    Cro,    Car.    537.  (a)  Lloyd  v.  Sandilands,  8  Moore 

Post.  319.  807. 

•    {h)  I  Hale  458.    1  East.  P.  C.  c.  5.  (n)  Ratdiffe  v.  Barton,  3  Bos.  and 

8.  87.  p.  381,  888.  Full.  883. 

(0  Fost  319,  380.  (0)  Fer  Gibbs,  J.  in  Hatchinson  v. 

(A:)  Fost.  380.  Birch  and  another,  4  Taunt.  619. 

(/)  1  Hale  458.     1  East  F.  C.  c.  5.  (p)  Cooke  o.  Birt,  5  Taunt  765. 

a.  87.  p.  383.  Johnson  v.  Leigh,  6  Taunt.  840.  /V«f» 

(m)  Lee  i*.  Gansel,  Cowp.  1.  588. 
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vailingy  the  prisoner  shot  at  and  killed  him  \  it  was  held  to  be 
murder,  {q) 

This  personal  privilege  of  an  individual^  in  respect  to  his  outer 
door  or  window,  is  confined  also  to  cases  where  the  hreach  of  the 
house  is  made  in  order  to  arrest  the  occupier  or  any  of  his  famiiy^ 
who  have  their  domicile,  their  ordinary  residence,  there :  for  if  a 
stranger,  whose  ordinary  residence  is  elsewhere,  upon  a  pursnity 
take  refuge  in  the  house  of  another,  this  is  not  the  castle  of  such 
stranger,  nor  can  he  claim  in  it  the  benefit  of  sanctuary,  (r)  But 
it  should  be  observed,  that  in  all  cases  where  the  doors  of  strangers 
are  broken  open,  upon  the  supposition  of  the  person  sought  being 
there,  it  must  be  at  the  peril  oi  finding  him  there ;  unless,  as  it 
seems,  where  the  parties  act  under  the  sanction  of  a  magistrate's 
warrant,  {s)  And  an  officer  cannot  even  enter  the  house  of  a 
stranger,  though  the  door  be  open,  for  the  purpose  of  taking  the 
goods  of  a  de^ndant,  but  at  his  peril  as  to  the  goods  being  found 
};here  or  not ;  aqd  if  they  be  not  lound  there,  he  is  a  trespasser.(/) 
And  it  has  been  decided  that  a  sheriff  cannot  justify  breaking  Uie 
inner  doors  of  the  house  of  a  stranger,  upon  suspicion  that  a  de- 
fendant is  there,  in  order  to  search  for  such  defendant,  and  arrest 
him  on  mesne  process,  (u) 

And  the  privilegis  is  also  confined  to  arrests  in  thejirst  imtance^ 
For  if  a  man,  being  legally  arrested,  (w)  escape  from  the  officer, 
and  take  shelter,  though  in  his  own  house,  the  officer  may,  upon 
fresh  suit,  break  open  doors  in  order  to  retake  him,  having  first 
given  due  notice  of  his  business,  and  demanded  admission,  and 
been  refused,  (s)  Jf  it  be  not,  however,  upon  fresh  pursuit,  i^ 
.^eems  that  the  officer  should  have  a  warrant  from  a  magistrate : 
and  it  should  be  observed,  that  the  officer  will  not  be  authorized  to 
bi^eak  open  doors  in  order  to  retake  a  prisoner  in  any  case  where 
the  fir^  arrest  hafi  been  illegal,  (y)  Therefore^  where  an  officer 
had  made  an  illegal  arrest  on  civil  process,  and  was  obliged  to 
retire  by  the  party's  snapping  a  pistol  at  him  several  times,  and 
afterwards  returned  again  with  assistants,  who  attempted  to  force 
the  door,  when  the  party  vrithin  shot  one  of  the  assistants  5  it  was 
ruled  to  be  only  manslaughter*  (s) 

In  all  cases  where  the  officer  or  his  assistants,  having  entered  a 
house  in  the  execution  of  their  duty,  are  locked  in,  they  may  justify 
breaking  open  the  doors  to  regain  their  liberty,  (a) 

It  has  been  deemed  a  question  worthy  of  great  consideration 


(q)  Baker*9  case,  1  Leach  118.  1 
East.  P.  C.  c.  5.  s.  87.  p.  383.  It  should 
be  observed,  that  id  this  case  there  waa 
proof  of  a  previous  resolutioo  id  the 
prisoner  to  resist  the  officer,  whom  he 
afterwards  killed  in  attempting  to  at- 
tach bis  goods  in  his  dwdiing-house, 
in  order  to  compel  an  appearance  in 
^e  CQunty  court  The  point  reserved 
related  to  the  legality  of  the  attache 
roent  Jnte,  51}. 
' '  (r)  Fost  320.     5  jCo.  93. 

(9)  i  Hale  103.    I^ost.  881.    1  East 
p.  C.  c.  6.  8.  87.  p.  324. 

(0  Cooke  r.  Birt,  5  Taunt  765. 


(u)  Johnson  v., Leigh,  6  Taunt.  846. 
jinte^  581. 

(w)  Lading  hold  of  the  priaoner,  and 
pronouncing  the  words  of  arrest,  b  aa 
actual  arrest.  Fost.  380.  But  bare 
words  will  not  make  an  arrests  the 
officer  must  actually  touch  the  pri- 
soner.   Genner  r.  Sparkes,  1  Salk.  19. 

(jt)  Fost  880.  Genner  v.  Sparkes, 
1  Salk.  79.  1  Hale  459.  8  Hawk.  P. 
C.  c.  14. 8.  9.  . 

(y)  1  East  P.  C.  c*  5.  s.  87.  p.  384. 

(s)  Stevenson's  case,  10  St  Tr.  468. 

(a)  8  Hawk.  P.  C.  c.  14.  a.  1 1.  ) 
East  P.  p.  c*  5.  s.  87.  p.  384.    . 
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how  far  third  persons^  especially  mere  strangers,  interpoeing  in  be-  I?"*?-?^!']^ 
half  of  a  party  illegally  arrested^  are  entitled  to  insist  upon  the  \\^^, 
illegality  of  the  arrest^  in  their  defence^  as  eittenuating  their  guilt 
in  killing  the  officer. 

The  point  was  raised  in  the  following  case : — One  Bray,  who  Tooley'i  caie. 
was  a  constable  of  St.  Margaret's  parish  in  Westminster^  came 
into  the  parish  of  St.  Paul,  Corent  Garden,  where  he  was  no  con- 
stable, and  consequently  had  no  authority  3  {b)  and  there  took  up 
one  Ann  Dekins,  under  suspicion  of  being  a  aisordei^y'person,  but 
who  had  not  misbehaved  herself,  and  against  whom  Bray  had  np 
warrant.  The  prisoners  came  up;  and,  though  they  were  all 
strangers  to  the  woman,  drew  their  swords,  and  assaulted  Bray, 
for  the  purpose  of  rescuing  the  woman  from  his  custody ;  upon 
which  he  shewed  them  his  constable's  staiF,  declared  that  he  was 
about  the  queen's  business,  and  intended  them  no  harm.  The 
prisoners  then  put  up  their  swords;  and  Bray  carried  the  woman 
to  the  round  house  in  Covent  Garden.  A  short  time  afterwards^ 
the  woman  being  still  in  the  round  house,  the  prisoners  drew  their 
swords  again,  and  assaulted  Bray,  on  account  of  her  imprisonment, 
and  to  get  her  discharged.  Bray  called  some  persons  to  his  as- 
sistance, to  keep  the  woman  in  custody,  and  to  defend  himself 
from  the  violence  of  the  prisoners :  upon  which  a  person  named 
Dent  came  to  his  assistance ;  and  before  any  stroke  received,  one 
of  the  prisoners  gave  Dent,  while  assisting  the  constable,  a  mortal 
wound.  This  case  was  elaborately  argued ;  and  the  Judges  were 
divided  in  opinion ;  seven  of  then!  holding,  that  the  ofience  was 
manslaughter  only,  and  five  that  it  was  murder,  {c)  The  seven 
Judges  who  held  that  it  was  manslaughter  thought  that  it  was  a 
sudden  action,  without  any  precedent  malice  or  apparent  desigp  of 
doing  hurt,  but  only  to  prevent  the  imprisonment  of  the  woman^ 
and  to  rescue  her  who  was  unlawfully  restrained  of  her  liberty  ^ 
and  that  it  could  not  be  murder,  if  the  woman  was  unlawfully  im- 
prisoned :  {d)  and  they  also  thought  that  the  prisoners,  in  this 
case,  had  sufficient  provocation ;  on  the  ground  that  if  one  be  im- 
prisoned upon  an  unlawful  authority,  it  is  a  sufficient  provocation 
to  all  people,  out  of  compassion,  and  much  more  where  it  |s  jjbn4 
under  a  colour  of  justice;  and  that,  where  the  liberty  of  the  sub- 
ject is  invaded,  it  is  a  provocation  to  all  the  subjects  of  England. 
But  the  five  Judges  who  differed  thought  that,  tiie  woman  being  a 
stranger  to  the  prisoners,  it  could  not  be  a  provocation  to  them : 
otherwise  if  she  had  been  a  friend  or  servant ;  and  that  it  would 
be  dangerous  to  allow  such  a  power  of  interference  to  t&e  mob. 

The  case  of  Hugget,  and  also  that  of  Sir  He^ry  Ferrers^  appear  Hogget'g  caie. 
to  have  been  relied  upon  in  support  of  the  argument  of  the  sevei^ 
Judges,  who  in  the  preceding  case  held  the  offence  to  be  man- 
slaughter.   Hugget's  case,  in  the  fuller  report  of  it,  (e)  appears  to 
have  been  thus  t — ^Berry  and  two  others  pressed  H  man  without 

(&)  One  Judf^e  only  thought  thatBnj  Lord  Rajin.  1996. 

acted  with  authority,  as  he  shewed  his  (il)  For  this  Tonuses  case,  4  Co.  40. 

staff,  and  that,  with  respect  to  the  pri-  was  cited  \  and  Mawdl j*s  case,  %  Co. 

soners,  he  was  to  be  considered  as  con-  65. 

stable  iefmeto.  \e)  Hugget's  case;  Kel.  60. 

{e)  Rex  V.  Tooley  and  othefs,  2 
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^  a;Dy  warrant  for  so  doing;  tp  which  the  man  quietly  submitted,  and 
went  along  with  them.  The  prisoner  with  three  otliprs^  seeing 
them,  instantly  pursued  them,  and  required  to  see  their  warrant ; 
on  which  Berry  shewed  them  a  paper,  which  the  prisoner  and  his 
associates  said  was  no  warranty  and  immediately  dre^  their  swords 
to  i-escue  the  impressed  man,  and  thrust  at  Berry :  whereupon  Berry 
and  his  two  companions  drew  their  swords,  and  a  fight  ensued,  in 
which  Hugget  killed  Berry.  But  this  case  is  stated  very  differently 
by  Lord  Hale,  as  having  been  under  the  following  circumstances : — 
A  press-master  seized  B.  for  a  soldier;  and, with  the  assistance  of 
C,  laid  hold  of  him.  D.  finding  fault  witii  the  rudeness  of  C, 
there  grew  a  quarrel  between  them,  and  D.  killed  C:  and  by  the 
advice,  of  all  the  Judges,  except  very  few,  it  was  ruled  that  this 
5]^H.Ferrers'5  was  but  manslaughter.  (/)  The  case  of  Sir  Henry  Ferrers  was 
only  this : — ^That  Sir  Henry  Ferrers  being  arrested  for  debt,  upon 
$m  illegal  warrant,  his  servant,  in  seeking  to  rescue  him,  as  was 
pretended,  killed  the  ofiicer :  but,  upon  the  evidence,  it  ^appeared 
dearly,  that  Sir  Henry  Ferrers,  upon  the  arrest,  obeyed,  and  was 
put  into  a  house  before  the  fighting  between  the  officer  and  his 
servant ;  wherefore  he  was  found  not  guilty  of  the  murder  and 
manslaughter,  {g) 

But  Mr.  Justice  Foster  i^  of  opinion,  that  these  cases  of  Hugget 
and  Sir  Henry  Ferrers's  servant  did  not  warrant  the  doctrine*  laid 
down  by  the  seven  Judges  in  the  case  of  Tooley :  and  this  great 
paster  of  the  crown  law  (A)  has  animadverted  upon  that  doctrine 
with  much  force,  viewing  it  as  having  carried  the  law  in  favour  of 
private  persons  officiously  interposing  in  cases  of  illegal  arrest  fur- 
ther than  sound  reason,  founded  in  the  principles  of  true  policy, 
will  warrant,  (t)  After  observing  that,  in  Hugget's  case,  swords 
were  drawn,  a  mutual  combat  ensued,  the  blood  was  heated  before 
the  mortal  wound  was  given,  and  a  rescue  seemed  to  be  practicable 
at  the  time  the  affray  began;  (A)  iivhereas,  though  in  Tooley^s 
case,  the  prisoners  had,  at  the  first  meeting,  drawn  their  swords 
against  the  constable  unarmed,  they  had  put  them  up  again,  ap- 
pearing to  be  pacified,  and  cool  reflection  seeming  to  have  taken 
place;  and  it  was  at  the  second  meeting  that  the  deceased  received 
his  death  wound,  before  a  blow  was  given  or  offered  by  him  or  any 
of  his  party;  and  also  in  that^  case  there  was  no  possibility  of 
rescue,  the  woman  having  been  secured  in  the  round  house ;  he 
Qays,  that  the  second  assault  on  the  constable  seems  rather  to  have 
been  grounded  upon  resentment,  or  a  principle  of  revenge,  for 
what  had  before  passed,H;han  upon  any  hope  or  endeavour  to  assist 
the  woman.  He  then  proceeds,  ^^^fow  what  was  the  case  of 
Tooley  and  his  accomplices,  stript  of  a  pomp  of  words,  and  the 
colourings  of  artificial  reasoning?  They  saw  a  woman,  for 
aught  appears,  a  perfect  stranger  to  them,  led  to  the  round 
house  under  a  charge  of  a  criminal  nature.  This,  upon  evidence 
at  the  Old  Bailey,  a  month  or  two  afterwards,  ^comes  out  to  be 


.  if)  I  Hale  465.  (0  Post.  31S,  ei  9eq. 

ig)  Sir  Henry  Ferrers's  case,  Cro.  (A:)  In  Huggets  case  the  Judges,  who 

Car.  371.  held  it  to  be  *^manslaughter,  put  the 

{h)  So  called  by  Mr.  J.  Blackslonc,  point  upon  an  endeavour  tu  rescue. 
4  Com.  2. 
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'^  an  iUegal  atrest  and  imprisonment,  a  violation  of  Magna  Charta; 

**  and  these  ruffians  are  presumed  to  have  been  seized,  all  on  a- 

''  sudden,  with  a  strong  tit  of  zeal  for  Magna  Charta  (/)  and  the 

**  laws  ;  and  in  this  frenzy  to  have  drawn  upon  the  constable,  and 

^'  stabbed  his  assistant.     It  is  extremely  difficult  to  conceive  that 

*^  the  violation  of  Magna  Charta,  a  fact  of  which  they  were  totally 

**  ignorant  at  that  time,  could  be  the  provocation  which  led  them 

'^  into  this  outrage.    But,  admitting  for  argument  sake  that  it  was, 

*^  we  all  know  that  words  of  reproach,  how  grating  and  offensive 

**  soever,  are  in  the  eye  of  the  law  no  provocation  in  the  case  of 

*^  voluntary  homicide :  and  yet  every  man  who  hath  considered 

^'  the  human  frame,  or  but  attended  to  the  workings  of  his  own 

'^  heart,  knows  that  affronts  of  that  kind  pierce  deeper,  and  stimu- 

^'  late  the  veins  more  effectually,  than  a  slight  injury  done  to  a 

^^  third  person,  though  under  colour  of  justice,  possibly  can.    The 

'^  indignation  that  kindles  in  the  breast  in  one  case  is  instinct,  it  ^ 

^^  is  human  infirmity ;  in  the  other  it  may  possibly  be  called  a 

'^  concern  for  the  common  rights  of  the  subject :  but  this  concern,, 

^^  when  well  founded,  is  rather  founded  in  reason  and  cool  reflec- , 

^^  tion,  than  in  human  infirmity ;  and  it  is  to  human  infirmity  alone , 

^^  that  the  law  indulges  in  the  case  of  a  sudden  provocation/'     He 

then  proceeds  further :  ^^  But  if  a  passion  for  the  common  rights . 

''  of  the  subject,  in  the  case  of  individuals,  must,  against  all  expe- .  ■        . 

*^  rience,  be  presumed  to  inflame  beyond  a  personal  affront,  let  us 

^^  suppose  the  case  of  an  upright  and  deserving  man,  universally 

^^  beloved  and  esteemed,  standing  at  the  place  of  execution,  under 

'^  a  sentence  of  deat^  manifestly  unjust.     This  is  a  case  that  may 

*^  well  rouse  the  indignation,  and  excite  the  compassion,  of  the 

'^  wisest  and  best  men :  but  wise  and  good  men  know  that  it  is, 

^*  the  duty  of  private  subjects  to  leave  the  innocent  man  to  his  lot, 

**  how  hard  soever  it  may  be,  without  attempting  a  rescue ;  for 

*^  otherwise  all  government  would  be  unhinge^-    And  yet,  what 

^'  proportion  doth  the  case  of  a  false  imprisonment,  for  a  short 

^^  time,  and  for  which  the  injured  party  may  have  an  adequate 

*'  remedy,  bear  to  that  I  have  now  put."(fw) 

In  a  more  recent  case,  the  prisoner,  who  cohabited  with  a  person .  Adey's  case, 
named  Farmello,  killed  an  assistant  of  a  constable,  who  came  to 
apprehend  Farmello,  as  an  idle  disorderly  person,  under  the  sta- 
tute 19  Geo.  2.  c.  10.    Farmello,  though  he  was  not  an  object  of 
the  act,  did  not  himself  make  any  resistance  .to  the  arrest :  but  tbC} 
prisoner,  immediately  upon  the  constable  and  his  assistant  requir-; 
ing  Farmello  to  go  along  with  them,  without  making  use  oi  any/ 
argument  to  induce  them  to  desist,  or  saying  one  word  to  prevent 
the  intended   arrest,   stabbed  the  assistant.    And  Hotham,  B., 
with  whom  Gould,  J.  and  Ashhurst,  J.  concurred,  held  the  offence 
to  be  murder.   A  special  verdict,  however,  was  found  3  (n)  and  the 

(/)  Holt,  C.  J.,   ID  delivering  the  (m)  Post.  315,  316,  317. 

Judgment  in  Tooley's  cose,  said, ''Sure  («)  The  court  advised  the  jury  to 

**"  a  man  ought  to  be  concerned  for  find  a  special  verdict,  on  the  ground 

'*  Magna  Charta  and  the  lavrs ;  and  if  of  the  diflt;rence  of  opinion  which  had 

**any  one  agaitist  the  law  imprison  a  been  entertained  in  Tooley*s  case, and 

*'  man,  he  is  an  offender  against  Magna  the  case  of  Hugget,  ante^  593,  524. 

•*  Charta."  • 
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case  was  argued  in  the  Exchequer  chamber,  before  tba  of  the 
Judges :  but  no  opinion  was  ever  publicly  delivered,  (o) 


SECT.  V. 

Cases  where  the  Killing  takes  place  in  the  Prosecution  of  some 
other  Criminal^  Unlawful,  or  fFanton  Act. 

Heedka  and    If  has  been  shewn,  that  where  from  an  action,  unlawful  in  itself, 

iB^tknis        done  deliberately,  and  with  mischievous  intention,  death  ensues, 

^  though  against  or  beside  the  original  intention  of  the  party,  it  will 

be  murder :  {p)  and  it  may  be  here  observed,  that  if  such  delibera- 

tidn  and  mischievous  intention  does  not  appear,  (which  is  matter 

of  fact,  and  to  be  collected  from  circumstances,)  and  the  act  was 

done  heedlessly  and  incautiously,  it  #ill  be  manslaughter,  {q) 

Bknr  aimed         Where  an  injury,  intended  against  one  person,  mortally  aJfects 

at  one  penon   alttother,  as  Where  ^  blow  aimed  at  one  person  lights  upon  another 

kill!  another.    ^^  ^^  Y&m,  the  inquiry  wiU  be  whether,  if  the  blow  had  killed 

th^  person  against  whom  it  was  aimed,  the  offence  would  have 

been  murder  or  manslaughter.   For  if  a  blow,  intended  against  A,, 

and  lighting  on  B.,  arose  from  a  sudden  transport  of  passion, 

which,  in  case  A.  had  died  by  it,  would  have  reduced  the  offence 

to  manslaughter,  the  fact  will  adbnit  of  the  same  )dleviation,  if  it 

shall  have  caused  the  death  of  B.  (r) 

Aeti  gwMnUjr      There  are  many  acts  so  heedless  and  incautious  as  necessarily 

iscaattooa.       tO  be  deemed  unlawful  and  wanton,  though  there  may  not  be  any 

express  intent  to  do  mischief :  and  Uie  party  committing  them,  and 

ckiising  death  by  such  conduct,  will  oe  guilty  of  manslaughter. 

As  if  a  person,  breaking  an  unruly  horse,  ride  him  amongst  a  crowd 

of  people,  and  death  ensue  from  the  viciousness  of  the  animal,  and 

it  appear  dearly  to  have  been  done  heecUessly  and  incautiously 

otoly,  and  tot  with  an  intent  to  do  mischief,  the  crime  will  be 

manslaughter.  («^     But  it  is  said,  that  in  such  a  case  it  would  be 

murder,  if  the  nd^r  had  intended  to  divert  himself  with  the  fright 

cf  the  erowd.(f)    And  if  a  man,  knowing  that  people  are  passing 

idong  the  Mxeets,  throw  a  stone  or  shoot  an  arrow  over  a  house  or 

wall,  add  a  person  b^  thereby  killed,  this  will  be  manslaughter, 

(I)  kAttf%  case,  1  teach  e06.    And  P.  C.  c.  5.  s.  89.  page  S«9.  note  (•)» 

see  id:  p.  «l 9.  where  it  is  said,  that  the  where  it  is  said,  «*  Upoa  inqairjr,  iiotr* 

prisoner  laid  eighteen  months  in  gaol,  **  ever,  it  appears  that,  pending  the 

and  was  then  discharged : — ^but  the  fol-  **  consideration   of  the  case  by  the 

lowin^^  note  is  added,  **  It  is  said,  that  "  Judges,  she  escaped  during  the  riots 

' '  the  Judges  held  it  to  be  manslaughter  **  in  1 780,  and  was  never  reUkte.** 

only,  but  do  opinion  was  ever  pub-        (p)  Anle^  459,  et  9eq. 

liciy  given;  and  qtuere  whether  the       {q)  Fost.  S61. 

prisoner  did  not  escape  pending  the       (r)  Fost  SOS. 

opinion  of  the  Jud|res,  when  the  gaol        (•)  1  East  P.  C.  c.  5.  s.  18.  p.  SSI. 


«< 

iC 
ii 


"was  burnt  down  m  1780,  and  was       (f)  1  Hawk.  P.C.  c.  Sl.s^  88* 
*,*  never  retaken.*'  And  see  also  1  East 
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though  there  wrre  no  intent  to  do  hurt  to  toy  one ;  because  the 
act  itself  was  unlawful,  {u)  So  where  a  gentleman  came  to  town 
in  a  chaise,  and,  before  he  got  out  of  it,  fired  his  pistols  in  the 
street,  which,  by  accident,  killed  a  woman,  it  was  ruled  man- 
slaughter :  for  the  act  was  likely  to  breed  danger,  and  manifestly 
improper,  {w) 

It  has  been  shewn  that  where  death  ensues  from  an  act  done  in  Dettlifirom 
the  prosecution  of  a  felonious  intention,  it  will  be  murder :  {x)  but  *cfe»o^f— ■ 
a  distinction  is  taken  in  the  case  of  an  act  done  with  the  intent  ^""' 
only  of  committing  a  bare  trespass ;  as  if  death  ensues  from  such 
act,  the  offence  will  ht  only  manslaughter,  {y)  Thus,  though  if 
A.  shoot  at  the  poultry  of  B.,  intending  to  steal  them,  and  by  ac- 
cident kill  a  man,  it  will  be  murder ;  yet,  if  he  shoot  at  them  wan«* 
tonly^  and  without  any  such  felonious  intention,  and  accidentally 
kin  a  man,  the  offence  will  be  only  manslaughter.  (:;)  And  any  one 
who  voluntarily,  knowingly,  and  unlawfully,  intends  hurt  to  the 
person  of  another,  though  he  intend  not  deam,  yet,  if  death  ensue, 
IS  guilty  of  murder  or  manslaughter,  accor^g  to  the  circum- 
stances of  the  nature  of  the  instrument  used,  and  the  manner  of 
using  it,  as  calculated  to  produce  great  bodily  harm  or  not.  {a) 
And  if  a  man  be  doing  an  unlawful  act,  though  not  intendinff  bo- 
dily harm  to  any  one,  as  if  he  be  throwing  a  stone  at  anouer's 
horse,  and  hit  a  person  and  kill  him,  it  is  manslauffhter.  {b)  But 
it  seems  that  in  cases  of  this  kind  the  guilt  would  rather  depend 
upon  one  or  other  of  these  circumstances,  either  that  the  act  might  ' 
probably  breed  danger,  or  that  it  was  done  with  a  mischievous 
intent,  (c) 

Where  sports  are  unlawful  in  themselves,  or  productive  of  dan-  Death  hap- 
ger,  riot,  or  disorder,  so  as  to  endanger  the  peace,  and  death  ensue  P^  ^^^ti 
in  the  pursuit  of  them,  the   party  killing  is  guilty  of   man-  •!»"»• 

slaughter,  {d)  Such  manly  sports  and  exercises  as  tend  to  give 
strength,  activity,  and  skiU  in  the  use  of  arms,  and  are  entered 
into  as  private  recreations  amongst  friends,  are  not,  however, 
deemed  unlawful  sports :  {e)  but  prize-fighting,  publi(i  boxing 
matches,  or  any  other  sports  of  a  similar  kind,  wUch  are  exhibiied 
for  lucre,  and  tend  to  encourage  idlene'^  by  drawing  together  a 
number  of  disorderly  people,  have  met  with  a  different  considera- 
tion. (/)  For  in  these  last-mentioned  eases  the  intention  of  the 
parties  is  not  innocent  in  itself,  each  being  careless  of  what  hurt 
may  be  given  provided  the  promised  reward  or  applause  be  db« 
tained :  and  meetings  of  this  Kind  have  tdso  a  strong  tendiency  in. 
their  nature  to  a  breach  of  the  peace,  [g)  Therefore,  where  the 
prisoner  had  killed  his  opponent  m  a  boxing  match,  it  was  holden 
that  he  was  guilty  of  manslaughter;  though  he  hsA  been  chal- 
lenged to  fight  by  his  adversary  for  a  public  trial  of  skill  in  boxings 

(v)  1  Hale  475.    1  Hawk.  P.  C.  c.       {b)  1  Hale  30. 
99.  s.  9.  {€)  1  East.  P.  C.  c  5.  8.  ^.  p.  €57. 

^       P.  C.  c. 


ifb)  Barton's  ease,  1  Str.  481.  (4  Fost.  959,  S60.    1 

{9)  Jnie^  45S.  5.  s«4l.  p.S68. 

(y)  Fott  956.    Tboagh  Lord  Coke  {e)  JR^tt,  Chap,  on  Excmable  Hdmt' 

seems  to  think  otherwise,  S  Inst  56.  etVfe. 

(z)  Fost  258,  259.     1  Hale  475.  (/)  Fost  260. 

(s)  1  East.  P.  G.  C.  6.  s.  32.  p.  256«  {g)  I  East  P.  C.  c.  5. 8.  42.  p.  210. 
257.     1  Hale  39. 
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and  was  also  urged  to  engage  by  taunts  ;  and  the  occasion  was 
sudden.  (A) 

The  custom  of  cock-throwing  at  Shrovetide  has  been  con- 
sidered as  an  idle^  dangerous,  and  unlawful  sport ;  and  accordingly, 
where  a  person  throwing  at  a  cock  missed  his  aim,  and  killed  a 
child  who  was  looking  on,  Mr.  J.  Foster  ruled  it  to  be  manslaugh- 
ter ;  and,  speaking  of  the  custom,  he  says,  ^^  it  is  a  barbarous  un- 
*^  manly  custom,  frequently  productive  of  great  disorders,  dan- 
'^  gerous  to  the  by-standers,  and  ought  to  be  discouraged."  (t)  So 
throwing  stones  at  another  wantonly  in  play,  being  a  dangerous 
sport  without  the  least  appearance  of  any  good  intent,  or  doing 
any  other  such  idle  action  as  cannot  but  endanger  the  bodily  hurt 
of  some  one  or  other,  and  by  such  means  killing  a  person,  will  be 
manslaughter,  {k) 

Though  the  sports  be  not  in  their  nature  unlawful ;  yet,  if  the 
weapons  used  be  of  an  improper  and  deadly  nature,  the  party 
killing  will  be  guilty  of  manslaughter  :  as  was  the  case  of  Sir  John 
Chichester,  who  unfortunately  killed  his  man-servant  as  he  was 
playing  with  him.  Sir  John  Chichester  made  a  pass  at  the  servant 
with  a  sword  in  the  scabbard,  and  the  servant  parried  it  with  a 
bed-staff,  but  in  so  doing  struck  off  the  chape  of  the  scabbard, 
whereby  the  end  of  the  sword  came  out  of  the  scabbard;  and  the 
thrust  not  being  effectually  broken,  the  servant  was  killed  by  the 

Joint  of  the  sword.  (/)  This  was  adjudged  manslaughter :  and  Mr. 
.  Foster  thinks,  in  conformity  with  Lord  Hale,  that  it  was  rightly 
so  adjudged ;  on  the  ground  that  there  was  evidently  a  want  oi 
conmion  caution  in  making  use  of  a  deadly  weapon  in  so  violent 
an  exercise,  where  it  was  highly  probable  that  the  chape  might  be 
beaten  off,  which  would  necessarily  expose  the  servant  to  great 
bodily  harm.(m) 

Shooting  at  deer  in  another's  park,  without  leave,  is  an  unlaw- 
ful act,  though  done  in  sport,  and  without  any  felonious  intent; 
and  therefore  if  a  bystander  be  killed  by  the  shot,  such  killing  will 
be  manslaughter,  (n) 
Where  several      It  has  been  shewn,  that  where  a  body  of  persons,  resolving  gpot- 
join  to  do  im    rally  to  resist  all  opposers  in  the  conunis^n  of  any  breach  ot  the 

** peace,  and  to  execute  it  in  such  a  manner  as  naturally  tends  to 

raise  tumults  and  affrays,  happen  to  kill  any  one  in  the  prosecu- 
tion of  this  unlawful  purpose,  they  will  be  guilty  of  murder,  (o) 
Yet,  in  one  case,  where  divers  rioters,  having  forcibly  gained 
possession  of  a  house,  afterwards  killed  a  partisan  of  the  person 
whom  they  had  ejected,  as  he,  in  company  witii  a  number  of  others, 

(h)  Ward*s  case,  0.  B.   1789,  eor.  **  bard,  by  consent,  seems  not  to  be 

Ashhurst,  J.     1  East  P.  C.  c.  6.  s.  48.  <'  an  unlawful  act ;  for  it  is  not  a  dao- 

p.  870.  '<  eerous  weapon  likely  to  occasioa 

(i)  Fost.  S61.  '^  death,  nor  did  it  so  in  this  case,  but 

(At)  1  Hawk.  P.  C.  c  89.  s.  5.  '*  by   an    anforeseen    accident;  and 

(/)  Sir  John  Chichesler*s  case,  1  Hale  *^  therein   differs  from   the   case  of 

478,478.  Alleyn  18.  Keil.  108.  *' justing,  or  priie-fighting,  wheieia 

(m)  1  Hale  47S.  Fost.  860.    1  Bast  ''  such  weapons  are  made  use  of  ss 

P.  C.  c.  5.  s.  41.   p.  869.    But  see  in  "  are  fitted  and  likely  to  give  mortal 

Hale  473,  the  following  note :— *'  This  ''  wounds." 

*'  soems  a  very  hard  case:  and  indeed  (n)  1  Hale  475. 

**  the  foundation  of  it  fails  ;  for  the  {o)  Jnle,  453j  454. 
*'  pushing  with  a  sword  in  the  scdb- 


tmlawftil  act. 
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was  endeavouring  in  the  night  forcibly  to  regain  the  possession, 
and  to  fire  the  house,  they  were  adjudged  guilty  only  of  man- 
slaughter, (/>)  It  is  said,  that  perhaps  it  was  so  adjudged  for  this 
reason,  that  the  person  slain  was  so  much  in  fault  himself.  (9) 


SECT.  VI. 

€!ases  where  the  Killing  takes  place  in  consequence  of  some  Lawful 
Act  being  criminally  or  improperly  performedy  or  of  some  Act 
performed  without  Lawful  Authority. 

An  act,  not  unlawful  in  itself,  may  be  performed  in  a  manner  so 
criminal  and  improper,  or  by  an  authority  so  defective,  as  to  make 
the  party  performing  it,  and  in  the  prosecution  of  his  purpose 
causmg  the  death  of  another  person,  guilty  of  murder,  (r)  And  as 
the  circumstances  of  the  case  may  vary,  the  party  so  killing  ano- 
ther may  be  guilty  only  of  the  extenuated  offence  of  manslaughter. 

Though  officers  of  justice  are  authorised  to  execute  their  duties  Officers  of  jus- 
in  a  proper  and  legal  manner,  notwithstanding  any  resistance  [J^®p**^**"f 
which  may  be  made  to  them  \{s)  yet  they  should  not  come  to  ex- 
tremities  upon  every  slight  interruption,  nor  unless  there  be  a 
reasonable  necessity.  Therefore,  where  a  collector,  having  dis- 
trained for  a  duty,  laid  hold  of  a  maid  servant  who  stood  at  the 
door  to  prevent  the  distress  being  carried  away,  and  beat  her 
tiead  ana  back  several  times  against  the  door-post,  of  which  she 
died ;  although  the  court  held  her  opposition  to  the  officer  to  be  a 
sufficient  provocation  to  extenuate  th6  homicide,  yet  they  were 
clearly  of  opinion  that  he  was  guilty  of  manslaughter  in  so  far 
exceeding  the  necessity  of  the  case,  (t) 

There  is  a  case  reported  in  Strange,  as  a  case  of  manslaughter,  CaseofTran- 
which,  if  the  circumstances  of  it  were  as  stated  in  that  report,  J^^**^  ^^' 
does  not  seem  to  have  been  entitled  to  so  favourable  a  construc- 
tion. Mr«  Lutterel,  being  arrested  for  a  small  debt,  prevailed  on 
one  of  the  officers  to  go  with  him  to  his  lodgings,  while  the  other 
was  sent  to  fetch  the  attorney's  bill,  in  order,  as  Lutterel  pre- 
tended, to  have  the  debt  and  costs  paid.  Words  arose  at  the 
lodg^gs  about  civility  money,  which  Lutterel  refused  to  give ; 
and  he  went  up  stairs,  pretending  to  fetch  money  for  the  payment 
of  the  debt  and  costs,  leaving  the  officer  below.  He  soon  returned 
with  a  brace  of  loaded  pistols  in  his  bosom,  which,  at  the  import 
tunity  of  his  servant,  he  laid  down  on  the  table,  saying,  ^^  He  did 
not  intend  to  hurt  the  officers,  but  he  would  not  be  ill  used." 
The  officer,  who  had  been  sent  for  the  attorney's  bill,  soon  re  • 
turned  to  bis  companion  at  the  lodgings ;  and,  words  of  anger 

Ur)  Rex  v.  Drayton  Basset,  Crom.        (r)  Jnie,  A57j  et  iequ, 
88.  1  Haie  440.  (•)  Ante,  449,  457. 

(f)  1  Hawk.  P.  C.  c.  .11.  s.  5S.  (/)  Goffers  case,  1  Vcutr.  «16. 
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arising,  Lutterel  stnick  one  of  the  officers  on  the  &ce  with  a 
walking  cane,  and  drew  a  little  blood.  Whereupon  both  of  them 
fell  upon  him :  one  stabbed  him  in  nine  places,  he  all  the  while  an 
the  ground  begging  for  mercy,  and  unable  to  resist  them;  and 
one  of  them  fired  one  of  the  pistols  at  him  while  on  the  ground, 
and  gave  him  his  death's  wound.  («)  This  is  reported  to  have 
been  holden  manslaughter,  by  reason  of  the  Jirst  assault  toith  the 
cane :  but  Mr.  Justice  Foster  thinks  it  a  very  extraordinary  case, 
as  thus  reported ;  and  mentions  the  following  additional  circum- 
stances, which  are  stated  in  another  report,  (tc;)  1.  Mr.  Lutterel 
had  a  sword  by  his  side,  which,  after  the  affray  was  over,  was 
found  drawn  and  broken.  2.  When  Mr.  Lutterel  laid  the  pistols 
on  the  table,  he  declared  that  he  brought  them  down,  because  he 
would  not  be  forced  out  of  his  lodgings.  3.  He  threatened  the 
officers  several  times.  4.  One  of  the  officers  appeared  to  have 
been  wounded  in  the  hand  by  a  pistol  shot  (for  both  pistols  were 
discharged  in  the  affray,)  and  slightly  wounded  on  the  wrist  by- 
some  sharp  pointed  weapon :  and  the  other  was  slightly  wounded 
in  the  hana  by  a  like  weapon.  5.  The  evidence  touching  Mr. 
Lutterel's  begging  for  mercy  was  not,  that  he  was  on  the  ground 
begging  for  mercy,  but  that  on  the  ground  he  held  up  his  bands, 
as  if  he  was  begging  for  mercy.  Upon  these  facts  the  chief  jus- 
tice directed  the  jury,  that  if  they  believed  Mr.  Lutterel  endea- 
voured to  rescue  himself,  which  he  seemed  to  think  was  the  case, 
and  which  very  probably  was  the^  case,  it  would  be  justifiable 
homicide  in  the  officers.  And  as  Mr.  Lutterel  gave  the  nrst  blow, 
accompanied  with  menaces  to  the  officers,  and  the  circumstance  of 
producing  loaded  pistols  to  prevent  their  taking  him  from  his 
lodgings,  which  it  would  have  been  their  duty  to  have  done  if  the 
debt  had  not  been  paid,  or  bail  given,  he  declared  it  would  be  no 
more  than  manslaughter,  (x) 

Though  resistance  be  made  to  an  officer  of  justice ;  yet  if  the 
officer  kill  the  party,  after  the  resistance  is  over,  and  the  neces- 
sity has  ceased,  the  crime  will  at  least  be  manslaughter,  (y) 

Where  a  felony  has  been  committed,  or  a  dangerous  wound 
given,  and  the  party  flies  from  justice,  he  may  be  killed  in  the 
P    yarr€8    .  puyg^j|.^  jf  jjg  cannot  otherwise  be  overtaken.    And  the  same  rule 

holds,  if  a  felon,  after  arrest,  break  away  as  he  is  carrying  to 
gaol,  and  his  pursuers  cannot  retake  without  killing  him.  But  if 
he  may  be  taken  in  any  case  without  such  severity,  it  is,  at  least, 
manslaughter  in  him  who  kills  him ;  and  the  jury  ought  to  en- 
quire, whether  it  were  done  of  necessity,  or  not.  (z)  In  making 
arrests  in  cases  of  misdemeanor  and  breach  of  the  peace,  (with 
the  exception,  however,  of  some  cases  of  flagrant  misdemeanors,) 
it  is  not  lawful  to  kill  the  party  accused  if  he  fly  from  the  arrest, 
though  he  cannot  otherwise  be  overtaken,  and  though  there  be  a 
warrant  to  apprehend  him ;  and,  generally  speaking,  it  will  be 
murder :  but,  under  circumstances,  it  may  amount  only  to  man- 

(m)  Rex  V,  Tranter  and    Reason,  5.  8.  6S.  p.  897.    And  if  there  were 

Stra.  499.    Jnte,  436.  time  for  toe  blood  to  have  cooled,  it 

(w)  6  St.  Tri.  195.    16  St.  Tri.  (by  would,   it  is  conceived,  amoont  to 

Howell)  1.  BMMrder,  enle^  449. 

(jt)  Post.  993,  S94.  {%)  1  Bast.  P.  C.  c.  6.  a.  67,  p.  298. 

<y)  MS.  Burnet  37.    1  East.  P.  C.  c. 
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slaughter^  if  it  appear  that  death  was  not  intended,  (a)  In  civil 
Buits^  if  the  party  against  whom  the  process  has  isdued  fly  from 
the  officer  endeavouring  to  arrest  hira,  and  be  killed  by  him  in 
the  pursuit,  it  has  been  said  that  it  will  be  murder.  (A)  But  it  is 
rather  to  be  considered  as  murder,  or  manslaughter,  as  circum- 
stances may  vary  the  case ;  for  if  the  officer,  in  the  heat  of  the 
pursuit,  and  merely  in  order  to  overtake  the  party,  should  trip  up 
his  heels,  or  give  him  a  stroke  with  an  ordinary  cudgel,  or  other 
weapon  not  likely  to  kill,  and  death  should  unhappily  ensue,  this 
Mdll  not  amount  to  more  than  manslaughter,  if,  in  some  cases, 
even  to  that  offence,  (c) 

In  cases  of  pressing  for  the  sea  service,  if  the  party  fly,  the  Pressing  fot 
killing  by  the  officer  in  the  pursuit  to  overtake  him  will  be  man-  *  """ 
slaughter  at  least,  and  in  some  cases  murder,  according  to  the 
rules  which  govern  the  case  of  misdemeanors ;  paying  attention, 
nevertheless,  to  those  usages  which  have  prevailed  in  the  sea  ser* 
vice  in  this  respect,  so  far  as  they  are  authorised  by  the  courts 
which  have  ordinary  jurisdiction  over  such  matters,  and  are  not 
expressly  repugnant  to  the  laws  of  the  land.  An  officer  in  the 
impress  service  put  one  of  his  seamen  on  board  a  boat  belonging 
to  one  William  CoUyer,  a  fisherman,  with  intent  to  bring  it 
under  the  stern  of  another  vessel,  in  order  to  see  if  there  were 
any  fit  objects  of  the  impress  service  on  board.  The  boat  steered 
away  in  another  direction;  and  the  officer  pursued  in  another 
vessel  for  three  hours,  firing  several  shots  at  her  with  a  musket 
loaded  with  ball  for  the  purpose  of  hitting  the  hallyards  and  bring- 
ing the  boat  to,  which  was  found  to  be  the  usual  way ;  and  one 
of  the  shots  unfortunately  killed  Collyer.  The  court  said,  it  was 
impossible  for  it  to  be  more  than  manslaughter,  (d)  It  is  pre- 
sumed, that  this  decision  proceeded  on  the  ground  that  the  mus- 
ket was  not  levelled  at  the  deceased,  nor  any  bodily  hurt  intended 
to  him.  But  inasmuch  as  such  an  act  was  calculated  to  breed 
danger,  and  not  warranted  by  law,  though  no  bodily  hurt  were 
intended,  it  was  holden  to  be  manslaughter,  and  the  defendant 
was  burned  in  the  hand,  {e)  It  may  here  be  observed,  however, 
that  by  the  statute  for  the  prevention  of  smuggling,  it  is  en- 
acted, that  in  case  any  vessel  or  boat  liable  to  seizure  or  examina- 
tion shall  not  bring  to  on  being  required  to  do  so,  or  being  chased 
by  any  vessel  in  his  Majesty's  navy,  having  the  proper  pendant 
ensign  of  his  Majesty's  ships  hoisted,  or  by  any  vessel  employed 
for  the  prevention  of  smuggling,  under  the  authority  of  the  com- 
missioners therein  mentioned,  having  a  pendant  or  ensign  hoisted 
of  such  description  as  is  therein  mentioned,  it  shall  be  lawful  for 
the  captain,  nSaster,  or  other  person  having  the  charge  or  command 
of  such  vessel  in  his  Majesty's  navy,  or  employed  as  aforesaid, 
(first  causing  a  gun  to  be  fired  as  a  signal)  to  fire  at  or  into  such 
vessel  or  boat ;  and  such  captain,  master,  or  other  person,  acting 
in  his  aid  or  assistance^or  by  his  directions,  shall  be  indemnified  and 
discharged  from  any  indictment,  penalty,  or  action,  for  so  doing.  (/} 

(«)  iFost  S71.    1*  East.  P.  C.  c.  6.        (e)  1  East.  P.  C.  c.  6.  s.  75.  p.  308. 
8,  70.  p.  308.  (/)  6  Geo.  4.  c.  108.  9.  14.  which 

iff)  By  Lord  Hale,  1  Hale  481.  contains  also  a  proviso  for  admitting 

(c)  Post.  S71.  to  bail  persons  prosecuted  for  firing, 

(d)  Rex  V.  Phillips,  Gowp.  830.  woanding,  killing,  Ac. 
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Gaolen. 


Officer  arrest-  Where  an  officer  makes  an  arrest  out  of  his  proper  district,  or 
ing  out  of  bU  without  any  warrant  or  authority,  (g)  and  purposely  kills  the 
teictT*^  *"  pasty  for  not  submitting  to  such  illegal  arrest,  the  crime  wiD, 
geaerally  speaking,  be  murder :  that  is,  in  all  cases  at  least  where 
an  indi£lerent  person  acting  in  the  like  manner,  without  any  such 
pretence,  would  be  guilty  to  that  extent,  (/i)  In  the  case  of  pri- 
'Vate  persons  uuing  their  endeavours  to  bring  felons  to  justice, 
caution  must  be  used  to  ascertain  that  a  felony  has  actually  been 
jcommitted,  and  tliat  it  has  been  committed  by  the  party  arrested 
or  pursued  upon  suspicion ;  as,  if  the  suspicion  be  not  supported 
by  the  fact,  the  person  endeavouring  to  arrest  or  imprison,  and 
killing  the  party  in  the  prosecution  of  such  purpose,  will  be  guilty 
of  manslaughter.  (/) 

Gaolers,  like  other  ministers  of  justice,  a]%.  bound  not  to  exceed 
the  necessity  of  the  case  in  the  execution  of  their  offices ;  there- 
fore an  assault  upon  a  gaoler,  which  would  warrant  him  (apart 
from  personal  danger)  in  killing  a  prisoner,  must,  it  should  seem, 
be  such  from  whence  he  might  reasonably  apprehend  that  an 
escape  was  intended,  which  he  could  not  otherwise  prevent.  (A) 
And  if  an  officer,  whose  duty  it  is  to  execute  a  sentence  of  whip- 
ping upon  a  criminal,  should  be  so  barbarous  as  to  exceed  all 
Dounds  of  moderation,  and  thereby  cause  the  party's  death,  he 
will  at  least  be  guilty  of  manslaughter.  (/) 

Moderate  and  reasonable  correction  may  properly  be  given  by 
parents,  masters,  and  other  persons,  having  authority  in/oro  do- 
mesticoy  to  those  who  are  under  their  care :  but  if  the  correction 
be  immoderate  or  unreasonable,  either  in  the  measure  of  it,  or  in 
the  instrument  made  use  of  for  that  purpose,  it  will  be  either 
murder  or  manslaughter,  according  to  the  circumstances  of  the 
case.  If  it  be  done  with  a  dangerous  weapon,  likely  to  kill  or 
maim,  due  regard  being  always  had  to  the  age  and  strength  of  the 
party,  it  will  be  murder :  but  if  with  a  cudgel,  or  other  thing  not 
likely  to  kill,  though  improper  for  the  purpose  of  correction,  it 
will  be  manslaughter,  (m) 

In  the  following  caee  the  nature  of  the  instrument  used,  and 
the  probability  of  its  causing  death,  or  great  bodily  harm,  when 
used  in  the  manner  stated  in  the  case,  occasioned  much  doubt 
The  prisoner  having  emjdoyed  her  daughter-in-law,  a  child  of  ten 
years  old,  to  reel  some  yam,  and  finding  some  of  the  skeins 
knotted,  threw  at  the  child  a  four-legged  stool,  which  struck  her 
on  the  right  side  of*  the  head,  on  the  temple,  and  caused  her 
death  soon  afterwards.  The  stool  was  of  sufficient  size  and  weight 
to  give  a  mortal  blow :  but  the  prisoner  did  not  intend,  at  the 
time  she  threw  it,  to  kill  the  child.  These  facts  were  stated  in  a 
apecial  verdict:  but  the  matter  was  considered  of  great  difficuUy, 
and  no  opinion  was  ever  delivered  by  the  Judges,  (n) 


Correction  in 
ftro  dmneitieo. 


Hazers  case. 


(g)  Anie^  457, 458. 

(A)  1  £ast  P.C.  c  5.  s.  80.  p.  312. 

(0  Post.  318. 

(fc)  1  East.  P.  C.  c.  6.  s.  91.  p.  331. 
citing  1  MS.  Sum.  145.  semb.  Pult. 
ISO,  ISl.  And  «(Qea  Hawk.  P.  C.  c. 
88.  8.  13.  where  it  is  said,  that  if  a 
criminal  eiufeatouring  $9  break  ike 
1 


gaei^  assault  tlic  noler,  he  may  be 
lawfully  killed  by  Eiin  in  the  afiny. 

(0  1  Hawk.  P.  C.  c.  99.  s.  5. 

(m)  Post  26S.  1  Hale  454.  Keite*B 
case,  1  Ld.  Ravm.  144. 

(fi)  Rex  V.  Hazel,  I  Leach.  348. 
winie^  439,  440. 


csAP*  III.  $  6.]  Lawful  Acts  improperly  performed,  633 

In  the  foregoing  case,  the  counsel  for  the  prisoner  cited  the  ^nggs's  case, 
following  case.  A  shepherd  boy  had  suffered  some  of  the  sheep, 
which  he  was  employed  in  tending,  to  escape  through  the  hurdles 
of  their  pen.  The  boy's  master,  the  prisoner,  seeing  the  sheep 
get  through,  ran  towards  the  boy ;  and,  taking  up  a  stake  that  was 
lying  on  the  ground,  threw  it  at  him.  The  stake  hit  the  bov  on 
the  head,  and  fractured  his  skull,  of  which  fracture  he  soon  after- 
wards died.  The  learned  Judge,  (o)  in  his  directions  to  the  jury, 
after  stating  that  every  master  had  a  right  moderately  to  chastise 
his  servant,  but  that  the  chastisement  must  be  on  just  grounds, 
and  with  an  instrument  properly  adapted  to  the  purposes  of  cor- 
rection, desired  them  to  consider,  whether  the  stake,  which,  lying 
on  the  ground^  was  the  first  thing  the  prisoner  saw  in  the  heat  of 
his  passion,  was  or  was  not,  under  such  circumstances,  and  in 
such  a  situation,  an  improper  instrument.  For  that  the  using  a 
weapon  from  which  death  is  likely  to  ensue,  imports  ar  mischievous 
disposition ;  and  the  law  implies  that  a  degree  of  malice  attended 
the  act,  which,  if  death  actually  happen,  will  be  murder.  There- 
fore^  if  the  jury  should  think  the  stake  was  an  improper  instru- 
ment, they  would  further  ^consider  whether  it  was  probable  that  it 
was  used  with  an  intent  to  kill :  that  if  they  thought  it  was,  they 
must  find  the  prisoner  guilty  of  murder ;  but  if  they  were  per-* 
suaded  it  was  not  done  with  an  intent  to  kill,  the  crime  would 
then  amount  at  most  to  manslaughter.  The  jury  found  it  man- 
slaughter, {py  In  this  case  it  is  presumed,  that  tiie  leamed  Judge, 
must  be  understood  as  meaning,  that  if  the  jury  should  think  the 
instrument  so  improper  as  to  be  dangerous,  and  likely  to  kill  or 
maim,  the  age  and  strength  of  the  party  killed  being  duly  con- 
sidered, the  crime  would  amount  to  muider ;  a&  the  law  woufd  in 
such  case  supply  the  malicious  intent ;  but  that  if  t'hey  thought 
that  the  instrument,  though  improper  for  the  purpose  of  correc- 
tion, was  not  likely  to  kill  or  maino,  the  crime  would  only  be 
manslaughter,  unless  they  should  also  think  that  there  was  an  in- 
tent to  kill. 

Though  the  correction  exceed  the  bounds  of  moderation,  the  Nature  of  the 
court  will  pay  a  tender  regard  to  the  nature  of  the  provocation,-  provocation 
where  the  act  is  manifestly  accompanied  with  a  good  intent,  and*  **""'^^^,^,^ 
the  instrument  not  such  as  must,  in  all  probability,  occasion  death,  child  was 
though  the  party  were  hurried  to  great  excess.    A  father,  whose  killed  by  the 
son  had  frequently  been  guilty  of  stealings  and  who,  upon*  com-  JtrwwnL*^ 

S>laints  made  to  him  of  such  thefts^  had  often  corrected  the  son 
or  them ;  at  length,  upon-  the  son  being  charged-  with  another 
theft,  and  resolutely  denying  it^  though  proved  against  him,  beat 
him^  in  a  passion,  with  a  rope,,  by  way  of  chastisement  for  the 
offence,  so  much  that  he  died*  1  he  father  expressed  the  utmost 
horror,  and  was  in  the  greatest  affliction  for  what  he  had  done, 
intending  only  to  have  punished  him  with  such  severity  as  to  have 
cured  him  of  his  wickedness.  The  leamed  Judge,  by  whom  the 
father  was  tried,^  consulted  his  colleague  in  office,  and  the  prin- 

(«)NareSyJ.  (p)  R«x  v.  Wiggs,  •  JWrfo/i^  Sinn, 

Ad»iz.  1784.     1  Leach.  378.  nolo  («). 
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cipal  counsel  on  the  circuit,  who  all  concurred  in  opinion^  that  it 
WSU5  only  manslaughter;  and  so  it  was  ruled,  {q) 
Self's  caie.—  Cases  may  occur  in  which  the  correction  is  not  inflicted  by 
Correction  by  means  of  any  active  and  personal  violence,  but  by  a  system  rf 
prii^tlon  and  pi^vation  and  ill  treatment.  The  following  case  seems  to  be  of 
ill  treatment,  this  nature : — ^The  prisoner,  upon  his  apprentice  returning  to  him 
from  Bridewell,  whither  he  had  been  sent  for  misbehaviour,  in  a 
lousy  and  distempered  condition,  did  not  take  that  care  of  him 
which  his  situation  required,  and  which  he  might  have  done;*tlie 
apprentice  not  having  been  suffered  to  lie  in  a  bed  on  account  of 
the  vermin,  but  being  made  to  lie  on  the  boards  for  some  time 
vdtbout  covering,  and  without  common  medical  care.  In  this 
case,  the  medicid  persons  who  were  examined  were  of  opinion, 
that  the  boy's  death  was  most  probably  occasioned  by  his  iU 
treatment  in  Bridewell,  and  the  want  of  care  when  he  went  home; 
and  they  inclined  to  think,  that  if  he  had  been  properly  treated 
when  he  came  home,  he  might  have  recovered.  But,  though 
some  harsh  expressions  were  proved  to  have  been  spoken  by  the 
prisoner  to  the  boy,  yet  there  was  no  evidence  of  any  personal 
violence  having  been  used  by  the  prisoner :  and  it  was  proved  that 
the  apprentice  had  had  sufficient  sustenance;  and  the  prisoner 
had  a  general  good  character  for  treating  his  apprentices  with  hu- 
manity ;  and  had  made  application  to  get  this  boy  into  the  hos- 
pital. Under  these  circumstances,  the  Recorder  left  it  to  the 
jury  to  consider  whether  the  death  of  the  boy  was  occasioned  by 
the  ill  treatment  he  received  from  his  master,  after  returning  from 
Bridewell ;  and  whether  that  ill  treatment  amounted  to  evidence 
of  malice,  in  which  case  they  were  to  find  him  guilty  of  murder. 
At  the  same  time  they  were  told,  with  the  concurrence  of  Mr. 
Justice  Gould  and  Mr.  Baron  Hotham,  that  if  thev  thought  other- 
wise, yet,  as  it  appeared  that  the  prisoner's  conduct  towards  his 
apprentice  was  hignly  blameable  and  improper,  they  might,  under 
all  these  circumstances,  find  him  guilty  of  manslaughter ;  which 
they  accordindy  did.  (r)  And  upon  the  question  being  afterwards 
put  to  the  Judges,  whether  the  verdict  were  well  found,  they  all 
agreed  that  the  prisoner  should  be  burned  in  the  hand  and  dis- 
charged, (s) 

In  a  note  upon  the  foregoing  case  Mr.  East  says,  ^'  I  have  beea 
^^  the  more  particular  in  stating  the  ground  of  the  decision  in  this 
'^  case,  because  Mr.  Justice  Goidd's  note  ot  the  case,  from 
'*  whence  this  is  taken,  is  evidently  different  from  another  re- 
^'  port  (t)  of  the  opinion  of  the  Judges  in  this  case,  fr'om  whence 
^^  it  might  be  collected,  that  there  could  be  no  gradation  of  gnilt 
^^  in  a  matter  of  this  sort,  where  a  master,  by  his  ill  conduct  or 
^'  neg%ence,  had  occasioned  or  accelerated  the  death  of  his  ap- 
prentice, but  that  he  must  either  be  found  guikv  of  murder  or 
acquitted ;  a  conclusion  which,  whether  well  or  ul  founded,  cer^ 


{q)  Anon.  fForcetier  Spr.  Ass.  1775.  p.  9S6,  8S7. 
Serj.  Forster's  MS.     1  East.  P.  C.  c.  5.        (•)  Easter  T.  16  G.  3.  De  Grey^C.  J* 

s.  37.  p.  861.  and  Asbhurst,  J.  being  absent 

(r)  Rex  V.  Self,   O.  B.   1770,   MS.        (I)  1  Leach.  137. 
Gould,  J.     1  East  P.  C.  ^  5.  8. 13. 


cHAt*  in.  $  6.]  Lawfid  AeU  iwfToperly  performed.  fiS& 

^^  tainly  cannot  be  drawn  from  this  statement  of  the  case.  The 
'^  same  opinion^  hoirever,  is  stated,  in  the  Old  Bailey  Sessions 
^'  papers,  to  have  been  thrown  out  by  the  Recorder  m  Wade's 
<*  case,"  (a) 

Where  persons  employed  about  such  of  their  lawful  occupa-  Persons  foi- 
tions,  from  whence  danger  may  probably  arise  to  others,  neglect  l<>wiog  their 
the  ordinary  cautions,  it  will  be  manslaughter  at  least,  on  account  ^raSons!^" 
of  such  negligence,  (w)  Thus,  if  workmen  throw  stones,  rubbish, 
at  other  mings,  from  a  house,  in  the  ordinary  course  of  their 
business,  by  which  a  person  underneath  happens  to  be  killed,  if 
they  did  not  look  out  and  give  timely  wammg  to  such  as  might 
be  below,  and  there  was  even  a  small  probability  of  persons  pass- 
ing by,  it  will  be  manslaughter,  (or)  It  was  a  lawful  act,  but 
done  in  an  improper  manner.  It  has  indeed  been  said,  that  if  this 
be  done  in  the  streets  of  London,  or  other  populous  towns,  it  wiU 
be  manslaughter,  notwithstanding  such  caution  be  used,  (y)  But 
this  must  be  imderstood  with  some  limitation.  If  it  be  done 
early  in  the  morning,  when  few  or  no  people  are  stirring,  and  the 
ordinary  caution  be  used,  the  party  may  be  excusable :  but  when 
the  streets  are  full,  such  ordinary  caution  will  not  suffice ;  for,  in 
the  hurry  and  noise  of  a  crowdecl  street,  few  people  hear  the  warn- 
ing, or  sufficiently  attend  to  it.  {%) 

So  if  a  person,  driving  a  cart  or  other  carriage,  happen  to  kill 
another,  and  it  appears  that  he  might  have  seen  the  danger,  but 
did  not  look  before  him,  it  will  be  manslaughter,  for  want  of  due 
circumspection,  (a)  Upon  this  subject  the  following  ease  is  re* 
ported : — ^A.  was  driving  a  cart  with  four  horses  in  the  highway  at 
Whitechapel;  and  he  being  in  the  cart,  *  and  the  horses  upon,  a 
trot,  they  threw  down  a  woman,  who  was  going  the  same  way 
with  a  burthen  upon  her  head,  and  killed  her.  Holt,  C.  J., 
Tracy,  J.  Baron  Bury,  and  the  Recorder  Lovel,  held  this  to  be 
only  misadventure.  But  by  Holt,  C.  J.,  if  it  had  been  in  a  street 
where  people  usually  pass,  it  had  been  manslaughter,  (fi)  But 
upon  this  case  the  following  observations  have  been  made :  **  It 
**  must  be  taken  for  granted  from  this  note  of  the  case,  that  the 
"  accident  happened  in  an  highway  where  people  did  not  usually 
"  pass ;  for  otherwise  the  circumstance  of  the  driver's  being  in 
^^  his  cart,  and  going  so  much  faster  than  is  usual  for  carriages  of 
"  that  construction,  savoured  much  of  negligence  and  impro- 
**  priety :  kr  it  was  extremely  difficult,  if  not  impossible,  to  stop 
^  the  course  of  the  horses  suddenly,  in  order  to  avoid  any  person 
^  who  could  not  get  out  of  the  way  in  time.  And,  indeed,  such 
^  conduct,  in  a  driver  of  such  heavy  carriages,  might,  under  most 
"  circumstances,  be  thought  to  betoken  a  want  of  due  care,  if 
^*  any,  though  but  few,  persons  might  probably  pass  by  the  sanae 
^^  road.  The  greatest  possible  care  is  not  to  be  expected,  nor  is 
'^  it  required :  but  whoever  seeks  to  excuse  himself  for  having  un- 
fortunately occasioned,  by  any  act  of  his  own,  the  death  of  an- 


ii 


(tt>Kex  o.  Wade,  O.  B.  Feb.  1784,  (y)  Rex  v.  Hull,  Kel.  40. 

Seas.  Pap.  («i)  Post  263. 

<«>  Post  ses.     1  East.  P.  C.  c  5.  («)  Id.  Oid. 

s.  as.  p.  269.  (b)  Anon.  O.  B.  1704^    1  East.  P.  C. 

(jt)  FosI.  86S.     1  H»le475.  c.  5.  s.  38.  p.  265*     , 
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^'  otiher^  ought  at  least  to  sliew  that  he  took  that  care  to  avoid  it, 
''  which  persons  in  similar  situations  are  accustomed  to  do/'(c) 

There  is  one  species  of  criminal  n^ligence^  pumshabk  by  the 
provisions  of  the  statute  law,  which  may  be  mentioned  in  this 
place,  though  the  offence  is  not  made  manslaughter.  By  the  10 
Geo.  2.  c.  31.  if  any  waterman,  between  Gravesend  and  Wind- 
sor, receive  into  his  boat  or  barge  a  greater  number  of  persons 
than  the  act  allows,  and  any  passenger  be  then  drowned,  such 
waterman,  being  thereof  lawfully  convicted,  is  guilty  of  fekmy, 
and  liable  to  be  transported  as  a  felon.  (<Q 


SECT.  VII. 


0/  the  Indictment  and  Judgment. 


Indictment. 


Jodraient  and 
pnnuhment. 


The  indictment  for  manslaughter  differs  from  the  indictment 
for  the  higher  crime  of  murder,  in  the  omission  of  any  statement 
as  to  malice,  and  of  the  conclusion  that  the  party  accused  did  kill 
and  ^^  murder :"  and  we  have  seen  that  a  bill  of  indictment  for 
murder  may  be  converted  into  one  for  manslaughter^  by  striking 
out  such  statement  and  conclusion.  (^) 

The  offence  of  manslaughter  is  felony  within  the  benefit  ni 
clergy;  the  punishment  of  which  was  formerly  burning  in  the 
hand,  and  forfeiture  of  goods  and  chattels.  (/)  By  the  19  G.  3. 
c.  74.  the  court  had  the  power  (which  was  generally  exercised) 
of  imposing  upon  the  offender  such  a  moderate  pecunianr  fine,  as 
the  circumstances  of  the  case  seemed  to  require,  with  miprison- 
ment  for  any  term  not  exceeding  a  year,  (g)  But  by  a  late  sta- 
tute a  more  severe  punishment  may  be  inflicted.  The  3  G.  4  c« 
38.  s.  1.,  reciting  that  the  punishment  of  burning  in  the  hand  had 
long  been  deemed  ineffectual  and  inexpedient,  and  that  the  other 
punishments  of  manslaughter  were  frequently  inadequate  to  the 
aggravated  circumstances  of  the  offence,  enacts,  ^'  that  whenever 
'^  any  person  shall  be  lawfully  convicted  of  the  offence  of  man- 
'^  slaughter,  such  person  shall  not  be  liable  to  be  burned  or 
'^  marked  in  the  hand,  or  in  any  part  thereof,  but  such  person 

shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of 

his  or  her  natural  life,  or  for  any  term  of  years,  as  the  court 
'^  before  which  any  such  person  shall  be  convicted  shall  adjudge; 


(c)  1  East.  P.  C.  c.  5.  s.  38.  p.  S6S, 
864. 

(d)  It  has  lieen  observed,  that  this 
roay  serve  as  a  cautioo  to  staee  coach- 
men and  others,  vho  overload  their 
carriages  for  the  sake  of  locre,  to  the 
^eat  danger  of  the  lives  of  the  )nis- 
Actigers;  the  nuniber  of  whom  are  re- 
gulated b)  act  of  parliamcDt.    1  East. 


P.  C.  c.  5.  s.  38.  p.  tS4.  and  see  bow 
50  G.  3.  c.  48.  by  which  the  SS  G.  S. 
c.  67.  so  G.  3.  c  36.  aod  46  0. 3.  c. 
136.  are  severally  repealed,  and  va- 
rious new  re^ralations  are  enacted. 

(e)  .4nte,  471. 

(J)  1  Hale  466.    4  Bke.  Com.  \9$. 

Jjs)  19  G.  3.  c.  74. 8.  3  &  4.  I  Eaa. 
P.  C.  c.  5*  s.  4.  p.8l8» 
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'^  or  shall  be  liable^  in  case  the  sud  court  shall  think  fit,  to  be 
^^  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour 
''  in  the  common  gaol,  house  of  correction,  or  penitentiary  house, 
''  for  any  term  not  exceeding  three  years ;  or  shall  be  liable  to 
'^  such  a  pecuniary  fine,  as  to  the  said  court,  in  its  discretion, 
*^  shall  seem  meet ;  and  such  fine  or  other  punishment  imposed  by 
''  virtue  of  this  act,  shall  have  the  like  effects  and  consequences 
^*  to  the  party  on  whom  such  fine  or  other  punishment  shall  be  so 
^^  imposed,  with  respect  to  any  dischaige  from  the  same  or  other 
'^  felonies,  or  anv  restitution  to  his  or  her  estates,  capacities,  and 
^^  credits,  as  if  he  or  she  had  continued  liable  to  the  former  pu-  ' 
'^  nishment  of  burning  or  marking  in  the  hand,  and  had  su£kred 
^^  such  former  punishment.'' 

The  benefit  of  clergy  is  taken  away  from  one  species  of  man- 
slaughter ;  namely,  mortally  stabbing  another  under  circumstances 
lnthin:the  statute  1  Jac.  1.  c.  8.  which  has  been  treated  of  in  a 
former  part  of  this  Chapter,  (t) 

(0  Jmie^  400.  And  see  4  Blae.  Com.  19S.    1  Bast  P.  C.  c.  6.  8. 4.  p.  8ia» 
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CHAPTER  THE  FOURTH. 


OT  BXCUSABLB   AND   JUSTIFIABLE   HOMICIDB. 


Wb  may  now  properly  proceed  to  treat  of  such  homicide  as,  not 
amounting  even  to  manslaughter^  must  be  considered  either  a« 
excusable  or  justifiable :  excusable  when  the  person^  by  whom  it 
is  committed,  is  not  altogether  free  from  bliune ;  and  justifiable 
when  no  blame  whatever  is  attached  to  the  party  killing. 

Excusable  Homicide  is  of  two  sorts;  either  per  infartuniumj 
by  misadventure;  or  se  et  sua  defendendo^  upon  a  principle  of 
self-defence.  The  term  excusable  homicide  imports  some  fault  in 
the  party  by  whom  it  has  been  committed ;  but  of  a  nature  so 
trivial  that  the  law  excuses  such  homicide  from  the  guilt  of  fe- 
lony, though  in  strictness  it  deems  it  to  be  deserving  of  some 
degree  of  punishment.  It  appears  to  be  the  better  opinion,  that 
the  punishment  inflicted  for  this  offence  was  never  greater  than  a 
forfeiture  of  the  goods  and  chattels  of  the  delinquent,  or  a  portion 
of  them :  (a)  and,  from  as  early  a  time  as  our  records  will  reach, 
a  pardon  and  writ  of  restitution  of  the  goods  and  chattels  have 
been  granted  as  a  matter  of  right,  upon  pajrment  of  the  expenses 
of  suing  them  out.  At  the  present  time,  in  order  to  prevent  this 
expense,  it  is  usual  for  the  Judges  to  permit  or  direct  a  general 
verdict  of  acquittal  in  cases  where  the  death  has  notoriously  hap- 
pened by  misadventure,  or  in  self-defence,  {b)  There  may,  how- 
ever, be  cases  so  bordering  upon,  and  not  easily  distinguishable 
from,  manslaughter,  that  the  offender  may,  with  propriety,  be  put 
to  sue  out  his  pardon,  according  to  the  provisions  of  the  statute 
of  Gloucester,  (c)  and  consequently  not  be  entitled  to  a  general 
verdict  of  acquittal,  {d) 

Justifiable  homicide  is  of  several  kinds :  as  it  may  be  occa^ 
sioned  by  the  performance  of  acts  of  unavoidable  necessity,  where 
no  shadow  of  blame  can  be  attached  to  the  party  killing ;  or  by 
acts  done  by  the  permission  of  the  law,  either  for  the  advance- 
ment of  public  justice,  or  for  the  prevention  of  some  atrocious 
crime. 

(«)  4  Blac.  Com.  188.    The  peoalty  ei  §equ.    Fost.  SSS. 

for  this  offence  is  said  bj  Sir  Edward  (b)  4  Blac.  Com.  188.    Fost.  888. 

Coke  to  have  been  anciently  no  less  1  East.  P.  C.  c.  5.  s.  8.  p.  888. 

than  death,  8  Inst  148, 315. :  but  this  (e)  6  Ed.  1.  c.  9. 

is  denied  by  other  writers,    1  Hale  (lO  Fost  889. 
P.  C.  485.     1  Hawk.  P.  C.  c.  89.  s.  80, 
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SECT.  I. 


Of  Excusable  Homicide  by  Misadventure^ 

HoM iciBB  by  misadventure  is  where  one  doing  a  lawful  act^  with-  Penou  doing 
out  any  intention  of  bodily  harm^  and  using  proper  precaution  to  *  lawfiil  act 

Prevent  danger,  unfortunately  happens  to  MU  another  person,  {e)  J^^^pp«>^» 
'he  act  must  be  lawful  3  for  if  it  be  unlawful,  the  homicide 
will  amount  to  murder,  or.  manslaughter,  as  has  been  already 
shewn :  (/)  and  it  must  not  be  done  with  intention  of  great 
bodily  harm ;  for  then  the  legality  of  the  act,  considered  ab- 
stractedly, would  be  no  more  than  a  mere  cloak,  or  pretence,  and, 
consequently,  would  avail  nothing.  The  act  must  also  be  dcme 
in  a  proper  manner,  and  with  due  caution  to  prevent  danger,  {g) 

Thus,  if  people,  following  their  common  occupations,  use  due  Penoufbl* 
caution  to  prevent  danger,  and  nevertheless  happen,  unfortunately,  lowing  their 
to  kill  any  one,  such  killing  wiQ  be  homicide  by  misadventure.  As  ^^'^I^L^ 
if  workmen  throw  stones,  rubbish,  or  other  thmgs,  firom  a  house^ 
in  the  ordinary  course  of  their  business,  by  which  a  peicson  under- 
neath happens  to  be  killed,  this  will  be  misadventure  only,  if  it 
were  done  in  a  retired  place,  where  there  was  no  probability  of 
pers<xis  passing  by,  and  none  had  been  seen  about  the  spot  bemre, 
or  if  timely  and  proper  warning  were  given  (A)  to  such  as  might 
be  below.  (1)  And  the  party  will  not  be  more  criminal  who  m 
woridng  witii  a  hatchet,  when  the  head  of  it  flies  off,  and  kills  a 
by-stander.  {k)  So,  where  a  pemon,  driving  a  cart  or  other  car- 
riage, happens  to  drive  over  another  and  kill  him^  if  the  accident 
bf^pened  in  such  a  manner  that  no  want  of  due  care  could  be  im* 
puted  to  the  driver,  it  will  be  accidental  death,  and  the  driver  will, 
be  excused.  (/)  A.  was  driving  a  cart  with  four  horses  in  the 
highway  at  Whitechapel,  he  being  in  the  cart ;  and  the  horses 
bemg  upon  a  trot,  threw  down  a  woman  who  was  going  the  same 
way  with  a  burthen  upon  her  head,  and  killed  her.  Holt,  C.  J., 
Tracey,  J.,  Baron  Bury,  and  the  Recorder  Lovell,  held  this  to  be 
only  misadventure :  but  by  Lord  Holt,  if  it  had  been  \n  a  street 
where  people  usually  pass,  this  had  been  manslaughter,  (m)  And^ 
upon  the  same  ground  of  no  want  of  due  oare  being  imputable  Uy 
the  party,  in  a  case  where  a  person  was  riding  a  horse,  and  the 
horse,  being  whipt  by  some*  other  person,  sprang  out  of  the  road^ 
and  ran  over  a  child  and  killed  it,  this  was  held  to  be  misadveu-' 

(e)  1  East.  P.  C  c.  5.  8.  8.  fk  fiSI.  c.  6.  s.  38.  p.  968. 

Mid  8.  86.  p.  S60,  S61 .    Post.  966.     1  {k)  1  Hawk.  P.  C.  c^  89.  8.  9. 

Hawk.  P.  C.  c.  89.  s.  1.  (/)  Post  863.     1  Hale  470. 

</)  Anle^  458,  et  ieq.  586,  et  aeq.  (in)  0.  B.    Sess.   before   Mich.  T. 

J(g)  1  East  P.  C.  c.  5.  9.  36.  p.  861.  1704.  MS.  Tracj  38.     1  East.  P.  C.  c. 

(A)  Jnte^  535.  5.  s.  38.  p.  863. ;  and  See  observaliona 

(t)  1  Hale  478.  475.    1  Hawk.  P.  C.  oa  this  case,  amU^  S36. 
c  89.  9.  4.    Post.  808.    1  East  P.  C. 
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ture  only  in  the  rider,  though  manslaughter  in  the  person  who 
whipped  the  horse,  (n) 

As  the  degree  of  caution  to  be  employed  depends  upon  the  pro- 
bability of  danger,  it  follows  that  persons  using  articles  or  instm- 
ments,  in  their  nature  peculiarly  dangerous,  must  proceed  with 
such  appropriate  and  reasonable  precaution  as  the  particular  cir- 
cumstances may  require.  Thus,  though  where  one  lays  poison  to 
kill  rats,  and  another  takes  it  and  dies,  this  is  misadventure :  yet 
it  must  be  understood  to  have  been  laid  in  such  manner  and  place 
as  not  easily  to  be  mistaken  for  proper  food ;  for  that  would  be- 
token great  inadvertence,  and  might  in  some  cases  amount  to 
manslaughter,  (o) 

A.,  having  deer  frequenting  his  cornfield,  out  of  the  precinet  of 
any  forest  or  chase,  set  himself  in  the  night-time  to  watch  in  a 
hedge,  and  set  B.,  his  servant,  to  watch  in  another  comer  of  the 
field,  viith  a  gun  chained  with  bullets,  giving  him  order  to  shoot, 
when  he  heanl  any  bustle  in  the  com  by  the  deer.  The  master 
afterwards  improvidently  mshed  into  the  com  himself :  and  the 
servant,  supposing  it  to  be  the  deer,  shot  and  killed  the  master^r 
This  was  ruled  to  be  misadventure,  on  the  ground  that  the  servant 
was  misguided  by  his  master's  ovm  direction,  and  was  ignorant 
that  it  was  any  thing  else  but  the  deer.  It  seemed,  however,  to 
the  -learned  judge  who  so  decided,  {p)  that  if  the  master  had  not 
given  such  direction,  which  was  the  occasion  of  the  mistake,  it 
would  have  been  manslaughter,  because  of  the  want  of  due  caution 
in  the  servant  to  shoot  before  he  discovered  his  mark,  {q)  But 
upon  this  it  has  been  remarked,  that  if,  from  all  the  other  circom- 
stances  of  the  case,  there  appeared  a  want  of  due  caution  in  the 
servant,  it  does  not  seem  that  the  command  of  the  master  could 
supply  it,  much  less  could  excuse  him  in  doing  an  unlawful  act : 
and  that  the  excuse  of  having  used  ordinary  caution  can  only  be 
admitted  where  death  happens  accidentally  in  the  prosecution  of 
some  lawful  act.  (r)  By  the  same  rule  as  to  due  caution  being 
observed,  it  has  been  faolden  to  be  misadventure  only,  where  a 
commander  coming  upon  a  sentinel  in  the  night,  in  the  posture  of 
an  enemy,  to  try  his  vigilance,  is  killed  by  him  as  such ;  the 
sentinel  not  beihg  able  to  distinguish  his  commander,  under  such 
circumstances,  from  an  enemy,  (s) 

But  it  shoi]Qd  be  observed,  that  the  caution  which  the  law  re- 
quires, is  not  the  utmost  caution  that  can  be  used  s  it  is  sufficient 
that  a  reasonable  precaution  be  taken }  such  as  is  usual  and  ordi- 
nary in  similar  cases ;  such  as  has  been  found,  by  long  experience 
in  the  ordinary  course  of  things,  to  answer  the  end.  (/}  This 
proper  modification  of  the  mle  respecting  caution  does  not  appear 
to  have  benn  sufficientiy  attended  to  in  the  following  case.  A 
man  found  a  pistol  in  the  street,  which  he  had  reason  to  believe 


(»)  1  Hawk.  P.  C.  c  29.  s.  S. 

(o)  1  Hale  481.  1  East.  P.  C.  c.  6. 
s.  40.  p.  8<VB. 

(p)  Lord  Hale. 

(q)  I  Hale  476.  The  same  case  is 
previously  menlioned,  1  Hale  40.  where 
the  learned  author  seems  to  thiok  that 
the  oflfeoce  aiaouated  to  manslaughter; 


bat  considers  the  question  as  of  great 
difficulty.  The  case  was,  however,  de- 
termined at  PeUrbmrmigky  as  slated  ia 
the  text. 

(r)  1  East.  P.  C.  c.  5.  s.  40.  p.  ISM. 

U)  1  Hale  4?. 

(I)  Post.  «264. 
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Mras  not  loaded,  having  tried  it  with  the  rammer :  be  carried  it 
home,  and  shewed  it  to  his  wife  ;  and  she  standing  before  him,  he 
pulled  up  the  cock,  and  touched  the  trigger ;  and  the  pistol  went 
off,  and  killed  the  woman.  This  was  ruled  manslaughter,  (te)  But 
the  legality  of  the  decision  has  been  doubted,  on  the  ground  that 
the  man  examined  the  pistol  in  the  common  way,  and  used  the 
ordinary  caution  deemed  to  be  effectual  in  similar  cases,  (w)  And 
Mr.  Justice  Foster,  after  stating  his  reasons  for  disapproving  of 
the  judgment,  says,  that  he  had  been  the  longer  upon  the  case, 
because  accidents  of  this  lamentable  kind  may  be  the  lot  of  the 
wisest  and  best  of  mankind,  and  most  commonly  fall  amongst  the 
nearest  friends  and  relations ;  and  then  proceeds  to  state  a  case  of 
a  similar  accident,  in  which  the  trial  was  had  before  himself* 
Upon  a  Sunday  morning,  a  man  and  his  wife  went  a  mile  or  two 
from  home  with  some  neighbours,  to  take  a  dinner  at  the  house  of 
their  common  friend.  He  carried  his  gun  with  him,  hoping  to 
meet  with  some  diversion  by  the  way:  but  before  he  went  to 
dinner  he  discharged  it,  and  set  it  up  in  a  private  place  in  hi» 
friend'«  house.  After  dinner  he  went  to  church ;  and  in  the 
evening,  returned  home  with  his  wife  and  neighbours,  bringing 
his  gun  with  him,  which  was  carried  into  the  room  where  his  wife 
was,  she  having  brought  it  part  of  the  way.  He,  taking  it  up, 
touched  the  trigger;  and  the  gun  went  off  and  killed  his  wife, 
whom  he  dearly  loved.  It  came  out  in  evidence,  that,  while  the 
man  was  at  church,  a  person  belonging  to  the  family  privately 
took  the  gun,  charged  it,  and  went  liter  some  game ;  but,  before 
the  service  at  church  was  ended,  returned  it,  loaded,  to  the  place 
whence  he  took  it,  and  where  the  defendant,  who  was  ignorant  of 
all  that  had  passed,  found  it,  to  all  appearance,  as  he  had  left  it. 
'^  I  did  not  enquire,"  says  Mr.  Justice  Foster,  '^  whether  the  poor 
^  man  had  examined  the  gun  before  he  carried  it  home ;  but  being 
^  of  opinion,  upon  the  whole  evidence,  that  he  had  reasonable 
^  grounds  to  believe  that  it  was  not  loaded,  I  directed  the  Jury,  that 
^^  if  they  were  of  the  same  opinion,  they  should  acquit  him :  and  he 
^*  wa«  acquitted.''  {x) 

It  hxis  been  shewn,  that  where  parents,  masters,  and  other  per-  Correction  m 
sons,  having  authority  in  fara  damesHco,  give  correction  to  those  /^  dometHco. 
under  their  care,  and  such  correction  exceeds  the  bounds  of  due 
moderation,  so  that  death  ensues,  the  offence  will  be  eith^^murder 
or  manslaughter,  according  to  the  circumstances :  (y)  but  if  the 

(«)  Rainpton^s  case,  Kel.  41.  could  receive  from  thefainmer,uiile8sit 
(w)  Post.  864.  where  it  is  said,  that  were  passed  so  smartly  down  the  barrel 
perhaps  the  rammer,  which  the  man  as  clearly  to  give  the  sound  of  the  mo- 
nad not  tried  before,  was  too  short,  tal  at  the  bottom.    However,  there  is  a 
and  deceived  him.    But,  ^tuere^  whe-  qiuere  to  the  case  in  the  margin  of  the 
ther  the  ordinary  and  proper  precau-  report;  and  it  appears  that  the  learned 
tion  would  not  have  been  to  have  ez»-  editor  (Holt,  C.  J.)  was  not  satisfied 
mined  the  pan,  which  in  all  prob»-  with  the  judgment ;  and  that  it  is  one 
bility  must  have  been  primed.    The  of  the  points  which,  in  the  Preface, 
rammer  of  a  pistol,  or  gun,  is  so  fre-  he  recommends  for  further  considera- 
quently  too  snort,  from  having  been  tion. 
accidentally  broken,  that  it  would  be        (x)  Post.  865. 
very  incautious  in  a  person  previously        (^)  Jnte^  460,  Chap.  o&  Mwrden 
onacquaiuted  with  the  state  of  the  in-  538,  Chap,  on  Manalatighier. 
atrumentto  rely  upon  such  proof  as  he 
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coirection  be  reasonable  and  moderate,  and  by  the  struggling  o^ 

the  party  corrected,  or  by  some  other  misfortune,  death  ensue,  the 

killing  will  be  only  misadventure.  (2) 

Deatliliap-  Such  sports  and  exercises  as  tend  to  give  strength^  activity, 

penmfffrom     m^^  g]^  ][q  ^q  ug^  of  arms,  and  are  entered  into  as  private 

'•'^•^'^   recreations  amoogst  frienda,  nch  a.  playing  at  cudgels,  or  foUs, 
or  wrestling  by  consent,  are  deemed  lawful  sports ;  and  if  either 
party  h^pen  to  be  killed  in  such  sports,  it  is  excusable  honddde 
by  misadventure,  (a)     A  different   doctrine,  indeed,  appears  to 
have   been   laid  down  by  a  very  learned  Judge :  (&) .  but  the 
grounds  of  that  doctrine  have  been  ably  combated  by  Mr.  Justioe 
Foster,  who  gives  this  good  reason  for  considering  such  sports 
as  lawful,  that  bodily  harm  is  not  the  motive  on  either  side,  (c) 
And  certainly,  though  it  cannot  be  said  that  they  are  altogether 
free  from  danger,  yet  they  are  very  rarely  attended  with  fatal 
consequences,  and  each  party  has  friendly  warning  to  be  on  hia 
guard.    Proper  caution  and  fair  play  should,  however,  be  ob- 
served; and,  though  the  weapons  used  be  not  of  a  deadly  nature,  yety 
if  they  may  breed  danger,  there  should  be  due  warning  given,  that 
each  party  may  start  upon  equal  terms.    For,  if  two  be  engaged 
to  play  at  cudgels,  and  the  one  make  a  blow  at  the  other,  likely  to 
hurt,  before  he  is  upon  his  guard,  and  without  warning,  from 
whence  death  ensues,  the  want  of  due  and  friendly  caution  will 
make  such  act  amount  to  manslaughter,  but  not  to  murder,  the 
intent  not  being  malicious,  {d) 
Sports  wbere        Ordinarily  the  weapons  made  use  of  upon  such  occasions  are 
deadly  ^^^   not  deadly  in  their  nature :   but,  in  some  sports,  the  instruments 
pool  are  used.  ^^^^^  are  of  a  deadly  nature ;   yet,  in  such  cases,  if  they  be  not 
directed  by  the  persons  using  them  against  each  other,  and  therefore 
no  danger  bc^  reasonably  to  be  apprehended,  the  killing  which  may 
easually  ensue  will  be  only  homicide  by  misadventure.    Such  will 
be  the  case,  therefore,  where  persons  shoot  at  game,  or  butts,  at 
any  other  lawful  object,  and  a  bystander  is  kuled :  {e)  and  with 
respect  to  the  lawfulness  of  shooting  at  game,  it  may  be  observed, 
that  though  the  party  be  not  qualified,  tiie  act  will  not  be  so  un* 
lawfril  as  to  enhance  the  accidental  killing  of  a  bystander  to  man- 
slaughter. (/) 

(s)  1  Hale  454,  473,  474.    4  Blac.  (e)  Fost  260. 

Com.  IBS.  (d)  1  East  P.  C.  c.  c.  5.  s.  41.  p.  969. 

(a)  Fost  950,  960.     1  East.  P.  C.  c.  (e>  I  Hale  S8,  479,  475.     1  Hawk. 

5.  s.  41.  p.  968.    But  there  are  other  P.  C.  c  99.  s.  6.    1  Bast  P.  C.  c  5. 

•ports  which  come  nnder  a  different  s.  41. 

consideration.    See  ssto,  597.  (/)  1  Hale  475.    Fost  959. 

ip)  1  Hale  479. 


CHAP.  IT.  $  3.]  adf-Defence.  MS 


SECT.  IL 

Of  Mxcusabh  Homicide  in  Self-^Defence. 

HoMiciDB  in  Belf-defence  is  a  sort  of  homicide  committed  se  et 
sua  defendendo,  in  defence  of  a  man's  person  or  property,  upon 
some  sudden  affiray,  considered  by  the  law  as  in  some  measure 
blameabie,  and  barely  excusable,  (g) 

When  a  man  is  assaulted  in  the  course  of  a  sudden  brawl  or  Defence  of 
quarrel,  he  may,  in  some  cases,  protect  himself  by  killing  the  per-  chimoemed* 
son  who  assaults  him,  and  excuse  himself  on  the  ground  of  self-  ley. 
defence.  But,  in  order  to  entitle  himself  to  this  plea,  he  must 
make  it  appear,  first,  that  before  a  mortal  stroke  given  he  had  de- 
clined any  further  combat ;  secondly,  that  he  then  killed  his  ad  ver- 
aary  through  mere  necessity,  in  order  to  avoid  immediate  death.  (A) 
Under  such  circumstances,  the  killing  will  be  excusable  self- 
defence,  sometimes  eiqiressed  in  the  law  by  the  word  chance 
medley,  or  (as  it  has  been  written  by  some)  ckaud  medUy ;  the 
former  of  which,  in  its  etymology,  signifies  a  casual  afiray ;  the 
latter  an  afifray  in  the  heat  of  blood,  or  passion.  Both  of  them  are 
pretty  mudi  of  the  same  import :  but  the  former  has,  in  common 
speech,  been  often  erroneously  iqpplied  to  any  manner  of  homicide 
by  misadventure ;  whereas  it  appears  by  one  of  the  statutes,  (t)  and 
the  ancient  books,  (A)  that  it  is  properly  applied  to  such  killing  as 
happens  in  self-defence  upon  a  sudden  rencounter.  (/) 

Homicide  upon  chance  medley  borders  very  nearly  upon  man-  Homicide 
■laughter ;  and,  in  £act  and  experience,  the  boundaries  are  in  some  ^'jey'^or^ 
instances  scarcely  perceivable,  though  in  consideration  of  law  they  den  nearly 
have  been  fixed*. (m)     In  both  cases  it  is  supposed  that  passion  upon  man- 
has  kimtted  on  each  side,  and  blows  have  passed  between;  the  par^*  *^^^^'' 
ties :  but,  in  the  oase  of  mianslattght^x;,  it  is  either  presumed  that 
the  combat  on  both  sides  had  continued  to  the  time  the  mortal 
stroke  was  given,  or  that  the  party  giving  such  stroke  .was  not  at 
that  time  in  imminent  danger  of  death,  (n)    And  the  true  crite- 
rion between  them  is  stated  to  be  this :  whj^n  lH>th  parties  are  ac- 
tually combating  at  the  time  the  mortal  stroke  is  given,  the  slayer 
is  gmlty  of  manslaught^ ;  but  if  the  slayer  has  not  begun  to  fight, 
or  (having  b^un)  endeavours  to  decline  any  further  struggle,  and 
afterward,  being  closely  pressed  by  his  antagonist,  kills  him  to 
avoid  his  own  destruction,  this  is  homicide  excusable  by  self- 
defence,  (o) 

(^)  FosL  978.    "  Self-defence  cal-  Kel.  67. 

**  pable,  bat  througli  llie  benigaity  of  <i)  4  Btac.  Com.  184.    Fost,  275. 

*«  the  law  exciiaable.'*  5AptffMZ)«ti«f^9rtifn  j^pi{/lcal»M«,  Verb. 

(Jk)  1  Bast.  P.  C.  c.  i.  8.  51.  p.  280.  Cbaudxnelle. 

Fo8t.873.  .  («)  Ff|it,276. 

(i)  84  Hen.  8.  c.  5.  <»)  Fost.  277, 

(A)  Stound.  P.  C.  16.    3  Inst  55. 57.  (a)  4  Qhu;.  Com.  184. 
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Tie  party  Jn  all  cases  of  homicide  excusable  by  self-defence,  it  must  be 

not  act  iHth     taken  that  the  attack  was  made  upon  a  sudden  occasion,  and  not 
premediu-       premeditated,  or  with  malice :  and,  from  the  doctrine  which  has 
^mrand  mast  fceen  above  laid  down,  it  appears  that  the  law'  requires,  that  the 
mach  as^e      person  who  kills  anodier  in  his  own  defence  should  have  retreated 
can  with  safe-  as  f ar  as  he  conveniently  or  safely  could,  to  avoid  the  violence  of 
tf  to  himielf.    ^^e  assault,  before  he  turned  upon  his  assailant ;  and  that  not  fic- 
titiously, or  in  order  to  watch  his  opportunity,  but  from  a  real 
tenderness  of  shedding  his  brother's  bl(x>d.    For  in  no  case  will  a 
retreat  avail,  if  it  be  feigned,  in  order  to  get  an  opportunity  or  in- 
terval to  enable  the  party  to  renew  the  fight  with  advantage,  (p) 
The  party  assaulted  must  therefore  flee,  as  far  as  he  convenienUy 
can,  either  by  reason  of  some  wall,  ditch,  or  other  impediment; 
or  as  fsLT  as  the  fierceness  of  the  assault  will  permit  him;  for  it  may 
be  so  fierce  as  not  to  allow  him  to  yield  a  step  without  manifest 
danger  of  his  life,  or  great  bodily  harm ;  and  then  in  his  defence 
he  may  kill  his  assailant  instantly,  (a) 

If  A.  challenges  B.  to  fight,  and  B.  declines  the  challenge^  but 
lets  A.  know  that  he  will  not  be  beaten,  but  will  defend  himaelf ; 
and  then  B.,  going  about  his  business  and  wearing  his  sword,  ia 
assaulted  by  A.,  and  killed ;  this  is  murder  in  A.  But  if  B.  had 
killed  A.  upon  tiiat  assault,  it  had  been  se  defendenilo,  if  he  could 
not  otherwise  have  escaped ;  or  bare  manslaughter,  if  he  could 
have  escaped  and  did  not.  (r) 

As  in  the  case  of  manslaughter  upon  sudden  provocation,  where 
the  parties  fight  upon  equal  terms,  all  malice  apart,  it  matters  not 
who  gave  the  first  blow ;  so  in  the  case  of  excusable  self-defence, 
it  seems  that  the  first  assault  in  a  sudden  affray,  all  malice  apari^ 
will  make  no  difference,  if  either  party  quit  the  combat^  andretreai, 
before  a  mortal  wound  be  given,  (s)    According  to  this  doctrine, 
if  A.  upon  a  sudden  quarrel  assaults  B.  first,  and  upon  6.^8  re- 
turning the  assault,  A.  really  and  bona  fide  flies,  and  being  driven 
to  the  wall  turns  again  upon  B.  and  kills  hini.  this  will  be  ee  de^ 
fendendo:{t)  but  some  writers  have  thougnt  this  opinion  too 
favourable,  inasmuch  as  the  necessity  to  which  A.  is  at  last  re- 
duced, originally  arose  from  his  own  fault.  (»)     With  regard  to  the 
nature  of  the  necessity,  it  may  be  observc^d,  that  the  party  killing 
cannot,  in  any  case,  substantiate  his  excuse,  if  he  Jcill  his  adver- 
sary even  after  a  retreat,  imless  there  were  reasonable  ground  to 
apprehend  that  he  would  otherwise  have  been  kiUed  himself,  (w) 

(p)  1  Hale  481 ,  48S.    Post.  877.    4  •<  any  rate  I  think  there  is  great  difli* 

Blmc.  Com.  185.  **cultj  in  applying   the    dislinctioii 

(f )  1  Hale  488.    4  Bl.  Com.  185.  ''  taken  by  Lord  Hale  and  Hawkins 

<r)  l  Hale  458.  **  against  him  who  makes  the  fint  aa- 

($)  Post  877.  ''  saolt,  to  the  case  of  mutual  comhat 

(I)  1  Hale  488.  *'  by  consent,  though  upon  a  sodden 

(u)  I  Hawk.  P.  C.  c  89.  s.  17.  Lord  **  occasion,  where  neither  of  the  par- 

Haleseemsalso  to  disting^uish  the  case  '*  ties  makes  an  attack  till  the  other  is 


of  him  who  is  first  attacked  from  the  "  prepared  %  becaose  in  theaa  cases  it 

assailant,  with  respect  to  the  point  of  **  matters  not  who  gives  the  first  Mow  t 

retreating,  1  Hale  488.    Upon  thissub-  '*  it  forms  no  ingrodient  in  the  ONrits 

Ject  some  remarks  are  oflered  by  Mr.  *'  of  the  question.*' 

Esst,(l  East  P.  C.  c.  5.  s.  58.  p.  881,  (tv)  Post.  873,  875,  sat.    4  Blac. 

8811.)  and  he  concludes  by  saying,  **  At  Com.  184. 
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Under  the  excuse  of  self-defence,  the  principal  civil  and  natural 
rdations  are  comprehended ;  therefore,  master  and  servant,  parent 
and  child,  husband  and  wife,  killing  an  assailant  in  the  necessary 
defence  of  each  other  respectively,  are  excused;  the  act  of  the 
relation  assisting  being  construed  the  same  as  the  act  of  the  party 
himself,  (or) 

If  A.  in  defence  of  his  house  kill  B«,  a  trespasser,  who  endea-  Defence  of ' 
vours  to  make  an  entry  upon  it,  it  is  at  least  common  manslaughter ;  ^{^2^^,^^ 
unless,  indeed,  there  were  danger  of  his  life.  But  if  B.  enter  into  passers. 
the  house,  and  A.,  having  first  requested  him  to  depart,  gently  lay 
his  hands  upon  him  to  turn  him  out,  and  then  B.  turn  upon  him 
and  assault  him,  and  A.  then  kill  hin^,  it  will  be  se  defendendo^ 
supposing  that  he  was  not  able  by  any  other  means  to  avoid  the 
assault,  or  retain  his  lawful  possession.  And  so  it  will  be,  if  B. 
enter  upon  A.,  and  assault  him  first,  though  hot  intending  to  kill 
him,  but  only  as  a  trespasser  to  gain  the  possession :  for,  in  such 
case,  if  A.  thereupon  kill  B.,it  will  be  only  se  defendendoy  and  not 
manslaughter,  (y)  And  it  seems,  that  in  such  a  case  A.,  being  in 
his  own  house,  need  not  fly  as  far  as  he  can,  as  in  other  cases  of 
se  defendendo ;  for  he  has  the  protection  of  his  house  to  excuse 
him  from  flying,  as  that  would  be  to  give  up  the  protection  of  his 
house  to  his  adversary  by  his  flight,  {z)  But  where  the  trespass  is 
barely  against  the  property  of  another,  the  law  does  not  admit  th^ 
force  of  the  provocation  as  sufficient  to  warrant  the  owner  in  . 
making  use  of  any  deadly  or  dangerous  weapon ;  more  particularly 
if  such  violence  is  used  after  the  party  has  desisted  from  the  tres- 
pass. But  if  the  beating  be  with  an  instrument  or  in  a  manner 
not  likely  to  kill,  it  will  only  amoimt  to  manslaughter :  and  it  is 
even  lawful  to  exert  such  force  against  a  trespasser,  who  comes^ 
without  any  colour,  to  take  the  goods  of  another,  as  is  necessary  to 
make  him  desist,  (a) 

<  There  is  one  species  of  homicide  $e  defendendo  where  the  party  Homicide 
slain  is  equally  innocent  as  the  person  who  occasions  his  death :  ^^^  unfortn- 
and  yet  this  homicide  is  also  excusable,  from  the  great  universal  "^^^^^^^^'^^y* 
principle  of  self-preservation,  which  prompts  every  man  to  save  his 
own  lue  in  preference  to  that  of  another,  where  one  of  them  must 
inevitably  perish.  Of  this  kind  is  the  f  ase  mentioned  by  Lord 
Bacon,  wh^re  upon  two  persons  being  shipvnrecked  and  getting  on 
the  same  plank,  one  of  them,  finding  it  not  able  to  save  tibem  both, 
thrust  the  other  from  it,  whereby  he  was  drowned.  (A)  But,  ac- 
cording to  Lord  Hale,  a  man  cannot  even  excuse  the  killing  of 
another  who  is  innocent,  under  a  threat,  however  urgent,  of  losing 
his  own  life,  tf  he  do  not  comply  :  so  that  if  one  man  should  as- 
SMilt  another  so  fiercely  as  to  endanger  his  life,  in  order  to  compel 
liim  to  kill  a  third  person,  this  would  give  no  legal  excuse  for  his 
compliance,  (c)  But  upon  this  it  has  been  observed  that  if  the 
commission  of  treason  may  be  extenuated  by  the  fear  of  present 

(jr)  1  Hale  484.    4  Blac.  Com.  186.    c.  5. 8. 56.  p.  889. 

(y)  3  Edw.  3.  Coroa.  35.  Croropt  (^)  4  Blac.  Cora.  186.  Bac.  EleiB* 
87  b.    I  Hale  486.  c.  5.    1  Hawk.  P.  C.  c.  88. 8. 86. 

(«)  I  Hale  485.  (e)  1  Hale  51,  434. 

(a)  1  Hale  473,  486.    1  East.  F.  C. 
\ou  I.  2  N 
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deftth,  and  while  the  party  is  under  actnel  compulsion,  (d)  there 
seems  to  be  no  reason  why  homicide  may  not  also  be  mit^^ated 
tippn  the  like  consideration  of  human  infirmity :  <thougfa,  in  case 
the  party  might  have  recourse  to  the  law  for  his  protection  firom 
the  threats  used  against  him,  his  fears  will  certainly  furnish  no 
excuse  for  committing  the  murder,  (e) 

It  should  further  be  observed  that^  as  the  excuse  of  self-defence 
is  founded  on  necessity,  it  can,  in  no  case,  extend  beyond  the 
actual  continuance  of  that  necessity  by  which  alone  it  is  war- 
ranted :  (/)  for  if  a  person  assaulted  does  not  fall  upon  the  ag^ 
gressor  till  the  aSrav  is  over^or  when  he  is  running  away^  this  is 
revenge,  and  not  de&nce.  (g) 


SECT.  ni. 


Acts  of  nna- 
Toidable  ne- 
cessity, or 
Sermittedby 

ExecQtioii  of 
malefactors. 


Oftcers  klU- 
ing  those  wbo 
assaalt  and 
resist  them* 


OfJusH/lable  Homicide. 

It  has  been  already  stated  that  justifiable  homicide  is  of  several 
kinds,  as  it  may  be  occasioned  by  the  performance  of  acts  of 
unavoidable  necessity,  or  by  acts  done  by  the  permission  of  the 
law.  (A) 

Amongst  the  acts  of  unavoidable  necessity  may  be  classed  tlie 
execution  of  malefactors,  by  the  person  whose  office  obliges  him, 
in  the  performance  of  public  justice,  to  put  those  to  death  who 
have  forfeited  their  lives  by  the  laws  and  verdict  of  their  country. 
These  are  acts  of  necessity,  and  even  of  civil  duty ;  and,  therefore, 
not  only  justifiable,  but  commendable,  where  the  law  requires 
them.(t)  But  the  law  must  require  them,  otherwise,  they  are  not 
justifiable ;  and,  therefore,  wantonly  to  kUl  the  greatest  of  male- 
factors would  be  murder :  and  we  have  seen  that  all  acts  of  official 
duty  should,  in  the  nature  of  their  execution,  be  conformable  to 
the  judgment  by  which'they  are  directed.  (A) 

Amongst  the  acts  done  by  the  permission  of  the  law,  for  the  ad* 
vancement  of  public  justice,  may  be  reckoned  those  of  the  office, 
who,  in  the  execution  of  his  office,  either  in  a  civil  or  criminal 
case,  kills  a  person  who  assaults  and  resists  him.  The  resistance 
will  justify  the  officer  in  proceeding  to  the  last  extremitv*  So 
that  in  all  cases,  whether  civil  or  criminal,  where  persons  having 
authority  to  arrest  or  imprison,  and  using  the  proper  means  for 
that  pm-pose,  are  resistea  in  so  doing,  they  may  repel  force  with 

(d)  1  East  F.  C.  c.  S.  s.  15.  p.  70.        (f)  \  East.  P.  C.  c  5.  s.  60.  p.  899. 
and  the  aathorities  there  cited.  (g)  4  Blac.  Com.  893. 

(e)  1  East  P.  C.  c.  5.  s.  61.  p.  294.        (k)  Jnte.SSS. 

Lord  Hale  says  that  in  the  roost  ex-  (0  Fost  867.    1  Hale  496,  508.   4 

treme  case,  ivbere  there  could  be  no  Blac.  Com.  178. 

recourse  to  law,  the  person  assailed  (k)  AnU^  460,  and  see  I  Hale  501. 

ou^ht  rather  to  die  himself  than  kill  8  Hale  41 1 . 

an  innocent  person. 
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force,  and  need  not  give  back ;  and  if  the  party  making  resistance 
ia  unavoidably  killed  in  the  struggle,  this  homicide  is  justifiable.  (/) 
A  rule  founded  in  reason  and  public  utility ;  for  few  men  would 
quietly  submit  to  an  arrest,  if,  in  every  case  of  resistance,  the  party 
fBomowcved  to  arrest  were  obliged  to  desist,  and  leave  the  busmess 
undone:  and  a  case,  in  iduch  the  officer  was  holden  guilty  of 
manslaughter,  because  he  had  not  first  given  back,  as  far  as  he 
could,  before  he  killed  the  party  who  had  escaped  out  of  custody, 
in  execution  for  a  debt,  and  resisted  being  retaken,  (m)  seems  to 
Btand  alone,  and  has  been  mentioned  with  disapprobation  .(n) 
With  respect  to  offenders  against  the  revenue  laws,  it  is  enacted, 
that,  if  any  person  or  persons  liable  to  be  arrested  and  detained 
under  the  provisions  of  any  act  relating  to  the  revenue  of  cus- 
toms, shall  not  be  detained  at  the  time  of  committing  the  offence 
for  which  he  or  they  is  or  are  so  liable,  or,  after  detention,  shall 
make  his  or  their  escape,  it  shall  and  may  be  lawful  for  any  officer 
of  the  army,  navy,  or  marines,  being  duly  authorized  and  on  full 
pay,  or  any  officer  of  customs  or  excise,  or  any  other  person  acting 
m  lus  or  their  aid  or  assistance,  or  duly  employed  under  such  offi- 
cer^ to  stop,  arrest,  and  detain  such  person  so  liable  to  detention 
afr  aforesaid,  at  any  time  afterwards,  and  to  carry  him  before  two 
justices  of  the  peace,  to  be  dealt  with  as  if  detained  at  the  time  of 
committing  the  said  offence  (o) 

But  where  the  party  does  not  resist,  but  merely  flies  to  avoid  Officers  kin- 
the  arrest,  the  conduct  of  the  officer  should  be  cautiously  regu-  ^g^o»«^ 
lated  by  the  nature  of  the  proceeding.  For  in  civil  cases,  and  ^so  rest.^'^^' 
in  the  case  of  a  breach  of  the  peace,  or  any  other  misdemeanor, 
short  of  felonv,  if  the  officer  should  pursue  a  defendant  flying  in 
order  to  avoid  an  arrest,  and  should  kill  him  in  the  pursuit^  it 
Will  be  murder  or  manslaughter,  according  to  th^  peculiar  cir- 
cumstances by  which  such  homicide  may  have  been  attended,  (p) 
Bui  if  a  felony  be  committed,  and  the  felon  fly  from  justice,  or  a 
dangerous  wound  be  given,  it  is  the  duty  of  every  man  to  use  his 
best  endeavours  for  preventing  an  escape ;  and  if  in  the  pursuit 
the  party  flying  be  killed,  where  he  cannot  be  otherwise  over- 
taken, this  wUl  be  deemed  justifiable  homicide.  (9)     This  rule  is 
not  confined  to  those  who  are  present,  so  as  to  have  ocular  proof 
of  the  fact,  or  to  those  who  first  come  to  the  knowledge  of  it :  for 
if  in  these  cases  fresh  suit  be  made,  and  a  fortiori  if  hue  and  cry 
be  levied,  all  who  join  in  aid  of  those  who  began  the  pursuit  are 
under  the  same  protection  of  the  law.    And  the  same  rule  holds, 
if  a  felon,  after  arrest,  break  away  as  he  is  carrying  to  gaol,  ana 
his  pursuers  cannot  retake  without  killing  him.(r) 

Where  a  person  is  indicted  for  a  felony,  and  will  not  suffer  him* 

(0  I   Hale  494.     1  Hawk.  P.  C.  detention  of  persons  commilting  of* 

c.  88.  0.  17,  18.    Post.  S70.    4  Blac.  fences  therein  enumerated.    And  see 

Coin.  179.  1  East  P.  C.  c.  5.  ^.  74.  p.  ante^  Book  II.  Chap.  x.  p.    117,  ei 

307.  iequ, 

(m)  1  Roll.  Bep.  189.  (p)  Jnte,  449,  457,  508. 

(n)  Post  871.    1  East.  P.  C.  c.  5.  {q)  1  Hale  489,  490.    1  Hawk.  P.  C. 

s.  74.  p.  307.  c.  88.  s.  11.    Post.  871.    4  Blac.  Codo. 

(o)  5  Geo.  4.  c.  108.  s.   51.*    And  179. 

more  particular  provisions  are  con-  (r)  Id.  ibid.  1  East  P.  C.  c.  5.  s.  67. 

tained  in  the  act,  as  to  the  arrest  and  p.  898. 
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self  to  be  arrested  by  an  officer,  having  a  warrant  for  that  purpose^ 
the  officer  may  lawfully  kill  him  if  he  cannot  otherwise  be  tidcen; 
though  such  person  be  innocent,  and  though  in  truth  no  felony 
haye  been  committed.  («)  But  it  seems  that  this  must  be  under- 
8to6d  only  of  arrests  by  officers,  and  does  not  extend  to  arrests  by 
private  persons  of  their  own  authority.  (^) 

In  the  case  of  a  riot  or  rebellious  assembly,  the  peace  officers 
and  their  assistants,  endeavouring  to  disperse  the  mob,  are  justi- 
fied)  both  at  common  law  and  by  the  riot  act,  in  proceeding  to 
the  last  extremity,  in  case  the  riot  cannot  otherwise  be  sup^ 
pressed,  (m)  And  it  has  been  said,  that  perhaps  the  killing  of 
dangerous  rioters  may  be  justified  by  any  private  persons  who 
cannot  otherwise  suppress  them,  or  defend  themselves  from  them, 
inasmuch  as  every  private  person  seems  to  be  authorized  by  the 
law  to  arm  himself  for  the  preservation  of  the  peace.  (t&) 

Gaolers  and  their  officers  are  under  the  same  special  protection 
as  other  ministers  of  justice ;  and,  therefore,  if  m  the  necessary- 
discharge  of  their  duty,  they  meet  with  resistance,  whether  from 
prisoners  in  civil  or.  criminal  suits,  or  from  others^  in  behalf  of 
such  prisoners,  they  are  not  obliged  to  retreat  as  far  as  they  can 
with  safety,  but  may  freely,  and  without  retreating,  repel  force  by- 
force  ;  and  if  the  party  so  resisting  happen  to  be  killed,  this,  on 
the  part  of  the  gaoler,  or  his  officer,  or  any  person  coming  in  aid 
of  him,  will  be  justifiable  homicide,  (a:) 

If  a  forester,  parker,  or  warrener,  find  any  trespassers  wan- 
dering within  his  liberty,  intending  to  do  damage  therein,  who 
will  not  yield,  after  hue  and  cry  made  to  stand  unto  the  peace,  but 
do  continue  llieir  malice,  and  disobeying  the  king's  peace,  do  flee 
or  defend  themselves  with  force  and  arms,  if  such  forester,  parker, 
or  warrener,  or  their  assistants,  kill  such  offenders,  either  in  ar- 
resting or  taking  them,  they  shall  not  be  troubled  for  the  same, 
nor  simer  any  punishment.^)  But  they  cantiot  kill  persons  who 
come  to  take  only  decayed  wood.  (2;)  It  is  also  enacted,  that 
owners  of  deer  in  any  enclosed  land,  or  any  persons  under  them, 
may  resist  offenders,  m  like  manner  as  in  ancient  parks,  (a)  And 
by  another  statute,  lords  of  manors,  or  any  others  authorized  by 


(i)  1  Hawk.  P.C.  C.28.S.  12. 

(<)  S  Hale  84.  Sed  vid.  1  Hale  489, 
490.  aiid  1  East.  P.  C.  c.  5.  s.  68.  i>.  SCO, 
SOI.  where  it  is  said,  that  the  fact  of 
the  indictment  found  is  a  good  cause 
of  arrest  hv  private  persons,  if  it  may 
be  made  without  the  death  of  the  fe- 
lon: and  that  if  Uie  fact  of  his  guilt 
be  necessary  for  their  complete  jnstifi- 
cation,  it  is  conceived  that  the  bill  of 
indictment  found  by  the  grand  jury 
would,  for  that  purpose,  be  prima 
facie  evidence  of  tne  tact,  till  the  con- 
trary l>e  proved. 

(tt)  1  Hale  £3,  494,  495.  MS.  Tracy 
86.  cited  1  East  P.  C.  c.  5.  s.  71. 
p.  S04.  Riot  act,  1  Geo.  1.  st  2.  c.  5. 
where  persons  continue  together  an 
hour  after  proclamation,  ^nd  see 
nnU^  Book  II.  Chap.  zxv.  Cf  Bi0t$, 


£fc.  p.  247,  266. 

(tv)  I  Hawk.  P.  C.  c.  28.  8.  14.  and 
see  Post.  972.  Poph.  121.  II  was  so 
resolved  by  all  the  Judges  in  Easter 
Term,  39  Eliz.  though  they  thought 
it  more  discreet  for  every  one  ia 
such  a  case  to  attend  and  assist  the 
kin^*s  officers  in  preserving  the  peace. 
And,  certainly,  if  private  persons  in- 
terfere to  suppress  a  riot,  they  must 
give  notice  of  their  intention. 

(X)  Post.  321.  1  Hale  481»  496. 

(^)21  Ed.  1.  Stat.  2. 

(z)  1  MS.  Sum.  145,  175.  Sum.  S7, 
46.  cited  1  Bast  P.C.  c.  5.  s. 31.  p. 256. 
Palm.  546.  2  Roll.  R.  120.  And  there 
is  a  special  warning  in  the  statute, 
that  the  foresters  act  not  from  malice 
or  malicious  pretence,  s.2. 

(a)  3  and  4  W.  &  M.  c.  10.  a.  5. 
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them  as  gamekeepers^  may  resist  offenders  in  the  night,  withm 
their  respective  manors  or  royalties,  in  the  same  manner  and  with 
equal  indemnity  as  if  the  fact  had  been  committed  in  any  ancient 
chase.  (&) 

Sir  William  Hawkesiworth  being  weary  of  life,  and  willing  to 
be  rid  of  it  by  the  hand  of  another,  having  first  blamed  his  keeper 
for  suffering  his  deer  to  be  destroyed,  and  commanded  him  to  exe- 
cute the  law,  came  himself  into  his  park  at  night  as  if  with  mtent 
to  steal  the  deer;  and  being  questioned  by  the  keeper,  who  knew 
him  not,  and  refusing  to  stand  or  answer,  he  was  shot  by  the 
keeper.  This  was  decided  to  be  excusable  homicide  by  the  statute 
De  malefactoribus  in  parcU.  (e) 

A  man  may  repel  force  by  lorce  in  defence  of  his  person,  habi-  Homicide  In 
tation,  or  property,  against  one  who  manifestly  intends  and  en-  ^  preren- 
deavours,  by  violence  or  surprise,  to  commit  a  known  felony  upon  foKibie^l^ 
either.  In  these  cases  he  is  not  obliged  to  retreat,  but  may  pursue  atrocious 
his  adversary  till  he  finds  himself  out  of  danger ;  and  if,  in  a  con-  <:nm^ 
£ict  between  them,  he  happens  to  kill,  such  killing  is  justifiable. (cQ 
But  it  has  been  holden,  that  this  rule  does  not  apply  to  any  crime 
unaccompanied  with  force,  as  picking  of  pockets.(^)     It  seems, 
therefore,  that  the  intent  to  murder,  ravish,  or  commit  other  felo- 
nies attended  with  force  or  surprise,  should  be  apparent,  and  not 
be  left  in  doubt :  so  that  if  A.  make  an  attack  upon  B.,  it  must 
plainly  appear  by  the  circumstances  of  the  case  (as  the  manner  of 
the  assault,  the  weapon,  &c.)  that  the  life  of  B.  is  in  imminent 
danger;  otherwise,  his  lalling  the  assailant  will  not  be  justifiable 
self-defence.  (/)     And  the  rule  clearly  extends  only  to  cases  of 
felony;  for  if  one  come  to  beat  another,  or  to  take  his  goods 
merely  as  a  trespasser,  though  the  owner  may  justify  the  beat- 
ing of  him,    so   far   as   to   make   him  desist,  yet  if  he   kill 
him,  it  is  manslaughter.  (^)     But  if  a  house  be  broken  open, 
though  in  the  daytime,  with  a  felonious  intent,  it  will  be  within 
.the  rule.(A) 

A  statute  made(t)  in  affirmance  of  the  common  law,  after  recit-  24  Hen.  8. 
ing,  that  it  had  been  doubted  whether,  if   any  person  should  Jyj."  ''^^ 
attempt  feloniously  to  rob  dr  murder  any  persons,  in  or  near  any  whom  at- 

{b)  4  and  5  W.  &  M.  c.  SS.  s.  4.    It  But  if  one  pick  my  pocket,  and  I  can- 
has  been  doubted  whether  an  assistant  not  otherwise  take  him  than  by  kill- 
to  a  legal  gamekeeper  could  justify  in?  him,  this  foils  under  the  general 
seizing  a  fishing  net,  under  thisstatute,  rule  concerning  the  arresting  otfelons. 
8.  5.  and  whether  the  authority  were  1  East.  P.  C.  c.  5.  s.  45.  p.  273. 
not  personal.    Rex  v,  Annesley  and  (/)  1  Hale  484. 
Redding,  9  St  Tri.  329,  330.    But  it  {g)  1  Hale  485,  486.   1  Hawk.  P.  C. 
is  said,  that,  without  considering  that  c.  28.  s.  23.    Kej.  132.    1  East.  P.  C. 
Question,  it  is  sufficient  to  observe,  c.  5.  s.  44.  p.  272. 
tnat  the  case  did  not  turn  upon  this  (h)  1  East.  P.  C.  c.  5.  s.  44.  p.  273. 
.clause  of  the  act,  which  has  express  In  4  Blac.  Com.  180.  it  is  saio,  that 
reference  to  the  powers  given  by  the  the  rule  reaches  not  to  the  breaking 
stat.  21  Ed.   1.  and  that  statute  ex-  open  of  any  house  in  tlie  day-time, 
tends  in  terms  to  assistants.    1  East,  unless  it  carries  with  it  an  attempt  of 
P.  C.  G.  5.  s.  31.  p.  256.  robbery  also.    But  it  will  apply  where 

{O  1  Hale  40.  the  breaking  b  such  as  imports  an 

{d)  Post.  273.  Kel.  128, 129.  1  Hale  apparent  robbery,  or  an  intention  oc 

445,  481,  484.  €t  iept.    1  Hawk.  P.  C*  attempt  of  robbery.  1  Hale  48fil« 

c.  88.  s.  2 1 ,  24.  {i)  24  HcQ*  8.  C.  5. 

(e)  1  Hale  488.   4  Blac.  Com.  180. 
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temfitingto      common  highway,  cart-way,  horse-way,  or  feotWay,  orintbdr 
OT^»mmS^^'  mansions,  messuages,  or  dwelling  places,  or  attempt  to  break  any 
burglary,  are    dwelling-house  iu  the  night-time,  and  should  happen  in  such  feki- 
not  to  suffer     nious  intent  to  be  slain  by  those  whom  they  should  so  attempt  to 
^Ko^r&c!   '^^  ®'  murder,  or  by  any  person  being  in  their  dwelling-house^ 
but  to  be  fully  attempted  to  be  broken  open,  the  person  so  happening  to  slay  die 
ncquitted,        person  so  attempting  to  commit  murder  or  burglary,  should  forfeit 
goods  and  chattels,  enacts  ^^  that  if  any  person  or  persona  be  in- 
'^  dieted  or  appealed  of  or  for  the  death  of  any  sudi  eTil-dispoeed 
^^  person  or  persons  attempting  to  murder,  rob,  or'  burglanly  to 
^^  break  mansion-houses,  as  is  abovesaid,  the  person  or  persons  so 
'^  indicted  or  appealed  thereof  and  of  the  same  by  verdict  so  found 
'^  and  tried  shall  not  forfeit  or  lose  any  lands,  tenements,  goods, 
^'  or  chattels,  for  the  death  of  any  such  evil-disposed  person  in 
^^  such  manner  slain,  but  shall  be  thereof  and  for  the  same  foUy 
^^  acquitted  and  discharged,''  in  like  manner  as  if  lawfully  ac- 
quitted of  the  death  of  such  person.    But  though  the  statute  only 
mentions  certun  cases,  it  must  not  be  taken  to  imply  an  exdusion 
of  any  other  instances  of  justifiable  homicide  which  stand  upon 
the  same  grounds  of  reason  and  justice.    So  that  the  killing  of 
one  who  attempts  the  wilful  burning  of  a  house  is  free  from  for- 
feiture without  the  aid  of  this  statute.  (Ar) 
Grounds  of  Important  considerations  will  arise  in  cases  of  this  kind,  as  to 

suspicion  of  a  the  ffrounds  which  the  party  killinir  had  for  supposinir  that  the 
'Sr  '-    persoTBlain  had  a  felonSus'design^againrt  him  rmonTespeci-Uy 

where  it  afterwards  appears  that  no  such  design  existed.  One  Levet 

VFas  indicted  for  killing  Frances  Freeman,  imder  the  fcdlowing  cir- 

Leyet*s  case,     cumstances.    Levet  being  in  bed  and  asleep,  his  servant  who  had 

Procured  Frances  Freeman  to  help  her  ri)ont  the  work  of  tiie 
ouse^  and  went  to  the  door  about  twelve  o^clock  at  night  to  kt 
her  out,  conceived  that  she  heard  thieves  about  to  break  into  the 
house :  upon  which  she  ran  to  him,  and  told  him  of  what  she  ap- 
prehended. Levet  arose  immediately,  took  a  drawn  sword,  and, 
with  his  wife.  Went  dovni  stairs :  when  the  servant,  fearing  that  her 
master  and  mistress  should  see  Frances  Freeman,  hid  her  in  the 
buttery.  Levet  with  his  sword  searched  the  entry  for  thieves^ 
when  his  wife,  spying  Frances  Freeman  in  the  buttery,  and  not 
knowing  her,  conceived  her  to  be  a  thief,  and  cried  out  to  her 
husband  in  great  fear,  ^^  Here  they  be  that  would  undo  us :" 
when  Levet,  not  knowing  that  it  was  Frances  Freeman  in  the 
buttery^  hastily  entered  with  his  drawn  sword,  and  being  in  the 
dark,  and  thrusting  before  him  with  his  sword,  thrust  Frances 
under  the  left  breast  and  gave  her  a  mortal  wound^  of  which  she 
instantly  died. (/)  This  was  ruled  to  be  misadventure:  but  a 
great  judge  appears  to  have  thought  the  decision  too  lenient^  and 
that  it  would  have  been  better  ruled  manslaughter ;  due  circum- 
spection not  having  been  used,  (m)  Upon  this  opinion,  however, 
some  observations  nave  been  made  \  and  it  has  been  ably  argued, 
upon  the  peculiar  facts  and  circumstances  of  the  transactioB,  that 

(k)  1  Hale  488.    1  Esst  P.  C.  e.  &    Hale  4ft,  474w  Jdaes  (W.)  4«9. 
«.  44.  p.  379.  (m)  Post  S99. 

(J)  Levers  case^  Cro.  Car.  5S8«    1 
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tlie  caBe  seems  more  pn^rly  to  be  one  of  those  mentioned  by 
Lewd  Hak,  {n)  wUere  the  ignorance  of  the  fact  excuses  the  party 
firam  all  sort  of  blame,  (o)  And  in  another  book  of  great  authority^ 
the  case  is  mentioned  as  one  in  wluch  the  defendant  might  have 
justified  the  fact  under  the  circumstances,  on  the  ground  that  it 
had  not  the  appearance  even  of  a  fault,  {p) 

Questions  will  also  sometimes  arise  as  to  the  apparency  of  th^  Appamwjp  •! 
intent  in  one  of  the  parties  to  commit  such  felony  as  will  justify  ^^^^ 
the  other  in  killing  lum.    Mawgridge,  on  words  of  anger^  threw  a  Mawgiidge's 
bottle  with  great  force  at  the  head  of  Mr.  Cope,  and  immediately  ^^^* 
drew  his  sword,  upon  which  Mr.  Cope  returned  a  bottle  with 
equal  violence :  q)  and  it  was  held  that  this  was  lawful  and  justifi- 
able on  the  part  of  Mr.  Cope,  on  the  ground  that  he  that  has 
manifested  nmUce  against  another,  is  not  fit  to  be  trusted  with  a 
dangerous  weapon  in  his  hand,  (r)     There  seems  to  have  been 
good  reason  for  Mr.  Cope  to  have  supposed  that  his  life  was  in 
danger :   and  it  was  probably  on  the  same  ground  that  the  judg- 
ment on  Ford's  case  proceeded*    Mr.  Ford  being  in  possession  of  Poi^^g  cai% 
a  room  at  a  Tayem,  several  persons  insisted  upon  having  it,  and 
taming  him  out,  which  he  refused  to  submit  to :   thereupon  they 
drew  their  swords  upon  Mr.  F(H*d  and  his  company,  and  Mr. 
Ford  drew  his  sword,  and  killed  one  of  them  :  and  this  was  ad- 
judged justifiable  homicide,  [s)     For  if  several  attack  a  person  at 
once  with  deadly  weapons,  as  may  be  supposed  to  have  happened 
in  this  case,  though  they  wait  tUl  he  be  upon  his  guard,  yet  it 
seems,  (there  being  no  compact  to  fight)  that  he  would  be  justified 
in  killing  any  of  die  assailants  in  his  own  defence ;   because  so 
unequal  an  attack  resembles  more  a  desire  of  assassination  than  of 
GOBibat*  (/)    But  no  assault,  however  violent,  will  justify  killing  Unless  a  felo- 
tbe  assailant  under  the  plea  of  necessity,  unless  there  be  a  plain  nious  intent 
manifestation  of  a  felonious  intent,  (w)    And  it  may  be  further  Jn^uU,**^' 
observed,  that  a  man  cannot^  in  any  case,  justify  killing  another  by  howerer  4o- 
a  pretence  of  necessity,  unless  he  were  wholly  without  fault  in  !®'*VJ^„"!^^ 
bringing  that  necessity  upon  himself;  for,  if  he  kill  any  person  in  tSSpS^^Tnd 
defence  of  an  injuiy  done  by  himself,  he  is  guilty  of  manslaughter  the  necenity 
at  least :  as  in  the  case  where  a  body  of  people  wrongfully  detained  ™«»'  jo*  ^ 
a  house  by  force,  and  killed  one  of  those  who  attacked  it,  and  en-  hSIwif  b/tho 
deavoured  to  set  it  pn  fire,  {w)  ^      party  kUling. 

Mr.  Justice  Fbster  was  of  opinion,  liiat,  upon  tibe  same  prin- 
ciple upon  which  Mawgridge's  case  was  decided,  and  possibly 
upon  the  rule  touching  the  arrest  of  a  person  who  has  j^ven  a 

(fi)  1  Hale  4S.  used  by  Mr.  Justice  Foster  in  citine 

(0)  1  East  P.  C.  c.  5.  8.  46.  p.  974,  it,  were  probably  made  on  the  ground 
275.  of  the  reason  suggested  in  the  marria 

(p)  1  Hawk.  P.  C.  c.  28.  s.  27.  of  Kelyng  for  the  Judgment,  namely, 

{q)  Mawgridge'scasc,Kel.  128, 129,  that  the  killing  by  Mr.  Ford  in  de- 

Jnte^  445.  fence  of  his  own  po$$e$$ion  of  the  room 

(r)  By  Lord  Holt,  Kel.  128, 129.  was  ju»tifidble^Yr\i\€\i,  under  those  cir- 

-  («)  Ford's  case,  Rel.  51.  cumstancee,  might  be  fairly  question* 

(1)  1  East  P.  C.  c.  5.  s.  47.  p.  276. ;  ed :  as,  on  that  ground,  it  might 
and  see  1  East.  P.  C.  c.  5.  s.  25.  p.  have  been  better  ruled  to  be  man- 
243.  where  Ford*s  case  is  observed  slaughter. 

upon }  and  it  is  Said  that  the  memo-  (lO  1  East.  P.  C.  c.  5.  s.  47.  p.  277* 
nudum,  in  the  margin  of  Kelyng  to  (w)  1  Hawk.  P«  C.  c.  28.  s.  22.  1 
inquire  of  this  case,  and  the  qtuere    Hale  405, 440,  441. 
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dangerous  wouhd^  the  Legislature^  in  the  case  of  the  Marquis  de 
Quiscard,  who  stabbed  Mr.  Harley  sitting  in  Council,  discharged 
the  parties  who  were  supposed  to  have  given  the  Marquis  the 
mortal  wound  from  all  manner  of  prosecution  on  that  accoant^ 
and  declared  the  killing  to  be  a  lawful  and  necessary  action,  (jr) 

Where  a  known  felony  is  attempted  upon  any  one,  not  only  the 
party  assaulted  may  repel  force  by  force,  but  his  servant  attending 
him,  or  any  other  person  present,  may  interpose  to  prevent  the 
mischief;  and  if  death  ensue,  the  party  so  interposing  will  be  jus- 
tified, {y)  So,  where  an  attempt  is  made  to  commit  arson,  or 
burglary,  in  the  habitation,  any  part  of  the  ovmer*s  family,  or  even 
a  lodger,  may  lawfully  kill  the  assailants,  in  order  to  prevent  the 
mischief  intended.  {%) 

But,  in  cases  of  mutual  combats  or  sudden  a£Prays,  a  person  in- 
terfering should  act  with  much  caution.  Where,  indeed,  a  person 
interferes  between  two  combatants  with  a  view  to  preserve  the 
peace,  and  not  to  take  part  with  either,  giving  due  notice  of  his 
intention,  and  is  under  the  necessity  of  killing  one  of  them  in 
order  to  preserve  his  ovni  life  or.  that  of  the  other  combatant,  it 
being  impossible  to  preserve  them  by  other  means,  such  killing 
will  be  justifiable :  (a)  but,  in  general,  if  there  be  an  affray  and  an 
actual  fighting  and  striving  between  persons,  and  another  run  in, 
and  take  part  with  one  party,  and  kill  the  other,  it  will  not  be  jus- 
tifiable homicide,  but  manslaughter,  {b) 

It  should  be  observed,  that  as  homicide  committed  in  the  pre- 
vention of  forcible  and  atrocious  crimes  is  justifiable  only  upon 
the  plea  of  necessity,  it  cannot  be  justified,  imless  the  necessity 
continue  to  the  time  when  the  party  is  killed.  Thus,  though  the 
person  upon  whom  a  felonious  attack  is  first  made  be  not  obliged 
to  retreat,  but  may  pursue  the  felon  till  he  finds  himself  out  <rf 
danger;  yet  if  the  felon  be  killed  after  he  has  been  properly  se- 
cured, and  when  the  apprehension  of  danger  has  ceased,  such  kill- 
ing will  be  murder :  though  perhaps,  if  the  blood  were  still  hot 
from  the  contest  or  pursuit,  it  might  be  held  to  be  only  man- 
slaughter, on  account  of  the  high  provocation,  (c) 

(jr)  9  Ann.  c.  16.    Post.  275.  (a)  1  Hale  484.    1  East.  P.  C.  c  5. 

iy)  1   Hale  481,  484.    Post.   874.  8.  58.  p.  290. 

•  And  in  Handcock  v.  Baker  and  others,  iff)  1  East  P.  C.  c.  5.  s.  58.  p.  291. 

2  Bos.  &  Pul.  265.  Chainbre,  J.  said,  Anie^  499  i  and  see  also  mUe^  Book 

**  It  is  lawful  for  a  private  person  to  II.  Chap.  xzvi.  Cf  4fray»^  p.  270. 

*<  do  any  thins  to  prevent  the  perpe-  (c)  1  East.  P.  C.  c.  5.  s.  00.  p.  293. 

•«  tration  of  a  felony.'*  4  Blac.  Com.  1 85.    1  Hale  485. 

(z)  Post  274. 
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CHAPTER  THE  FIFTH. 


OF  BBSTROYINO  INVANTS  IN  THB   MOTHSR's  WOM^. 

Wb  have  already  seen^  that  an  in&nt  in  its  mother's  womb,  not  commoii  unr 
being  in  rerum  naturdy  is  not  considered  as  a  person  who  can  be  offence, 
killed  within  the  description  of  murder,  (a)  An  attempt,  however^ 
to  effect  the  destruction  of  such  an  infant,  though  unsuccessful^ 
appears  to  have  been  treated  as  a  misdemeanour  at  Common 
law :  (i)  and  a  statute  has  lately  been  passed,  by  which  certain 
acts,  intended  to  procure  the  miscarriage  of  -  a  woman  with  child^ 
are  made  highly  penal. 

The  43  Geo.  3.  c.  58.  s.  1.,  after  reciting  that  certain  heinous  ^  ^  ^^  ^^  ^^ 
offences,  with  intent  to  procure  the  miscarriage  of  women,  had  s.  i.adminia-' 
been  of  late  frequently  committed,  and  that  no  adequate  means  teriog  pouon, 
had  been  provided  for  their  prevention  and  punishment,  enacts,  ^ni  ^^^j^ 
that  if  any  person  or  persons  shall,  either  in  England  or  Ireland,  the  miscar- 
'*  wilfully,  maliciously,  and  unlawAilly,  administer  to,  or  cause  to  ri«g«of  awo- 
*'  be  administered  to,  or  taken  by  any  of  his  majesty's  subjects,  SSS^elony 
^'  any  deadly  poison,  or  other  noxious  and  destructive  substance  withoutdergy. 
^  or  thing,  with  intent  such  his  majesty's  subject  or  subjects 
^  thereby  to  murder,  or  thereby  to  cause  and  procure  the  mis- 
^'  carriage  of  any  woman  then  being  quick  with  child,"  the 
person  or  persons  so  offending,  their   counsellors,  aiders,  and 
abettors,  knowing  of  and  privy  to  such  offence,  shall  be  felons^ 
and  shall  suffer  death,  as  in  cases  of  felony,  without  benefit  of 
dergy. 

Upon  an  indictment  on  this  section  of  the  statute,  the  woman,  ^he  words 
in  point  of  fact,  was  in  the  fourth  month  of  her  pregnancy :  but  **  quick  witb 
she  swore  that  she  had  not  felt  the  child  move  within  her  before  J  cottstnied 
taking  the  medicine,  and  that  she  was  not  then  quick  with  child,  according  to 
The  medical  men,  in  their  examinations,  differed  as  to  the  time  the  common 
when  the  foettis  may  be  stated  to  be  quick,  and  to  have  a  distinct  ^°^^*J|I^|| 
existence :  but  they  all  agreed,  that,  in  common  understanding,  a  they  signify 
woman  is  not  considered  to  be  quick  with  child  till  she  has  felt  that  the  wo« 
the  child  alive  and  quick  within  her,  which  happens  with  different  Se°cWldmoTe 
women  in  different  stages  of  pregnancy,  although  most  usually  within  her. 

(a)  AntCf  484.  roeanor  at  common  law  ia   3  Chit. 

{b)  See  a  precedent  of  an  indtcl-    Crim.  Law,  798.  procured  from  the 
menl  for  this  ofieoce  as  a  misde-    Crown  Office,  Mien.  T.  48  Qeo.  3. 
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about  the  fifteenth  or  sixteenth  week  after  conception*    And  Iaw- 
rence,  J.  said,  that  this  was>  the  interpretation  that  most  be  put 
upon  the  words,  '^  quick  with  child,''  in  the  statute ;  and,  as  the 
woman  had  not  felt  the  child  alive  within  her  before  taking  the 
medicine,  he  directed  the  jury  to  acquit  the  prisoner,  (c) 
43  Geo.  3.  c.        The  second  section  of  the  statute  recites  that  it  might  some- 
ndidstekag  *  times  happen  that  poison  or  some  other  noxious  and  destructive 
medicines,  &c.  substance  or  thing  might  be  given,  or  other  means  used,  with  in- 
to  women  nai  tent  to  procure  miscarriage  or  abortion,  where  the  woman  miffht 
^d  with  in-  ^^^  ^  quick  with  child  at  the  time,  or  it  might  not  be  proved  mat 
tent  to  pro-      she  VFas  quick  with  child :  and  enacts,  '^  that  if  any  person  or  per- 
*?"  °M*"     '^  ^^^  ®^^^  wilfully  and  maliciously  administer  to,  or  cause  to  be 
po^habuT^y   ^'  administered  to,  or  taken  by  any  woman,  any  medicines,  drog, 
impriionment,  '^  or  other  substance  or  thing  whatsoever,  or  shall  use  or  employ, 
*^tema^^rt2.   ^^  ^'  cause  or  procure  to  be  used  or  employed,  any  instrument  or 
Son  for  four-*   ''  other  means  whatsoever,  with  intent  thereby  to  cause  or  procure 
tew  jrean.       ^'  the  miscarriage  of  any  woman  not  being,  or  not  beine  proved  to 
^'  be,  quick  with  child  at  the  time  of  administering  such  things,  or 
^'  using  such  means,  that  then  and  in  every  such  case,  the  person 
'^  or  persons  so  offending,  their  counsellors,  aiders,  and  abettors, 
^^  knowing  of  and  privy  to  such  offence,  shall  be  and  are  herebv 
^^  declared  to  be  guilty  of  felony,  and  shall  be  liable  to  be  fine^ 
*'  imprisoned,  set  in  and  upon  the  pillory,  publicly  or  privately 
^  whipped,  or  to  suiSer  one  or  more  of  the  said  punishments,  or  to 
be  tranqK>rted  beyond  the  aeas,  for  any  term  not  exceeding 
fourteen  years,  at  the  discretion  of  the  court,  before  which  such 
^^  offender  shall  be  tried  and  convicted.'' (cO    It  is  observable,  that 
the  using  an  instrument,  &c.  with  intent  to  procure  a  miscarriage, 
ihua  made  a  felony  within  clergy,  is  not  noticed  in  the  former  sec- 
tion of  the  statute,  which  relates  to  the  procuring  the  miscarriage 
of  a  woman  being  qiuck  with  child. 
An  inJuBioa         An  indictment  upon  this  section  of  the  statute  charged  the  pri- 
^  ^^wb'^     soner  with  having  administered  to  a  woman  a  decoction  of  a  certain 
^mdemgtne-  .  shnib  Called  #(it;iit  ,*  and  it  wpeared  upon  the  evidence  that  the 
rit.  Theqnes-  urisoner  prepared  the  mediane  which  he  administered,  by  pouring 
tion  upon  the    j^iiimr  water  on  the  leaves  of  a  shrub.    The  medical  men  who 

seconQ  section  '^•«  ^^  «  •*iii.i*« 

of  the  statute  were  exammed  stated,  that  such  a  preparation  is  called  an  tfyusMifh 
is  whether  any  and  not  a  decoction,  (which  is  made  by  boiling  the  substance  in 
SaMSmi^^  the  water)  upon  which  the  prisoner's  counsel  insisted  that  he  was 
teredto  pro-    entitied  to  an  acquittal,  on  the  ground  that  the  medicine  was  mis- 
ciireabortioiu  described.    But  Lawrence,  J.,  overruled  the  objection,  and  said 
that  infusion  and  decoction  are  ejusdem  generis^  and  that  the  va- 
riance was  immaterial :  that  the  question  was,  whether  the  pri- 
■oner  administered  any  matter  or  thing  to  the  woman  to  procure 
abortion,  (e) 
And  tt  is  ntfi .      In  the  same  case,  witnesses  having  been  called  on  behalf  of  the 
necessarjjry  ^      prisoner  to  prove  tiAt  the  shrub  he  used  was  not  savin,  the  counsel 

{t)  Rez9.FliUlips»iyiniin«tctASaiD^^  75.     And  upon  an   indictment  for 

Ass.  iai8«  etr,  Lawrence,  J.  SCampb.  murder,  if  the  death  be  laid  to  hate 

77.  ^  been  by  one  sort  of  poison,  and  it  torn 

ifi  The  punishment  of  the  pillory  out  to  have  been  by  another,  the  dif- 

is  now  taken  away^  by  the  56  Geo.  S.  ference  will  not  be  material.  AmUt 

c.  IS^.  467. 

{e)  Eex  V.  Fhillip6»  8  Campb.  74, 
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for  the  proseculion  insisted  tliat  he  might,  notwithstanding,  be  ^^J™^  ^ . 
found  guilty  upon  the  last  count  of  the  indictment,  which  charged  ^^  statute 
that  he  administered  a  large  quantity  '^  of  a  certain  mixture,  to  the  charig^ng  the 
^  jurors  unknown,  then  and  there  being  a  noxious  and  destructive  ^^9^^^"^ 
^^  thing.'*    The  prisoner's  counsel  objected  that,  imless  the  shrub  nuodstered 
was  savin,  there  was  no  evidence  that  the  mixture  was  ^'noxious  <' a  certain 
*^  and  destructive/*    Lawrence,  J.  held,  that  in  an  indictment  on  !!j^^|^,j;p,„ 
this  clause  of  the  statute,  it. was  improper  to  introduce  these  «iiiikiiown, 
words ;  and  that  though  they  had  been  introduced,  it  was  not  ne-  '^then  and 
cessary  to  prove  them.    And  he  further  said,  "  it  is  immaterial  **  ^*^^i^J^ 
^^  whether  the  shrub  was  savin  or  not,  or  whether  or  not  it  was  <cand  de- 
^'  capable  of  procuring  abortion,  or  even  whether  the  woman^was  **  ttnictiro 
*^  actually  with  child.    If  the  prisoner  believed,  at  the  time,  that  'l^^^J^^ 
^  it  would  procure  abortion,  and  administered  it  with  that  intent,  Liztnie  was 
*'  the  case  is  within  the  statute^  and  he  is  guilty  of  the  offence  noxioua  or 
« laid  to  his  charge."  (/)  ^^SU 

the  woman 

(/)  Rez  V.  PhillifM,  8  Campb.  76.  the  yonng  woman  an  innocent  draught  waawithchOd* 

The  prisoner  had  preTionsly  been  tried  for  the  purpose  of  amusing  her,  as  she 

upon  the  first  section  of  the  statute,  had  threatened  to  destroy  herself,  un- 

for  the  capital  charge,  and  acquitted,  less  enabled  to  conceal  her  shame » 

See  anie^  553.    Upon  this  second  in-  and  the  Jury  returned  a  verdict  of 

dictment  he  urgea  that  he  had  gitea  A^f  guiity. 
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CHAPTEE  THE  SIXTH. 


OF  RAPB^  AND  THB  UNLAWFUL  CARNAL  KNOWLBDGB  OF 

FSMALB  CHILDRBN* 


SECTION    I. 


Of  Rape. 


DeftnitioB  of    Rapb  has  been  defined  to  be  the  having  unlawful  and  carnal  know* 
■"Pc*  ledge  of  a  woman,  by  force,  and  against  her  will,  (a) 

Made  acapital  This  offence  has,  for  many  years  past,  been  justly  visited  with 
^ence  by  18  capital  punishment :  but  it  does  not  appear  to  have  been  regarded 
Bus.  c  7.  B.  1.  j^  equally  heinous  at  all  periods  of  our  constitution.  Anaently, 
indeed,  it  appears  to  have  been  treated  as  a  felony,  and,  conse* 
quently,  punishable  with  death  :  but  this  was  afterwards  thouglit 
too  hard ;  and,  in  its  stead,  another  severe  but  not  capital  punish- 
ment was  inflicted  by  William  the  Conqueror,  nan\.ely,  castration 
and  loss  of  eyes ;  which  continued  till  aner  Bracton  wrote,  in  the 
reign  of  Henry  III. (A)  The  punishment  for  rape  was  stiU  further 
mitigated,  in  the  reign  of  Edward  L,  by  the  statute  of  Westm.  1* 
c.  13.  which  reduced  the  offence  to  a  trespass,  and  subjected  Ae 
party  to  two  years'  imprisonment,  and  a  fine  at  the  King's  will* 
This  lenity,  however,  is  said  to  have  been  productive  of  terrible 
consequences ;  and  it  was,  therefore,  found  necessary,  in  about 
ten  years  afterwards,  and  in  the  same  reign,  again  to  make  the 
offence  of  forcible  rape  a  felony,  by  the  statute  Westm.  2.  c.  34. 
The  punishment  was  still  further  enhanced  by  the  statute  18£liz« 
c*  7*  s.  1.,  which  enacts,  that  any  person  committing  felonious  rape 
or  ravishmept,  and  found  guilty  by  verdict,  or  outlawed,  or  con- 
fessing the  crime  upon  arraignment,  shall  suffer  death  without 
benefit  of  clergy.  And  an  indictment  for  this  offence  may  be  pro- 
8ecuted*at  any  time,  and  notwithstanding  any  subsequent  assent 
of  the  party  grieved,  (c) 

(a)  1  Haivk.  P.  C.  c.  41.  s.  2.  1  Hale  P.  C.  c.  41 .  s.  1 1.  1  Hale  697.  Bnet 
627,628.  Co.  Lit.  123  b.  S  Inst.  180.  lib.  S.  c.  28.  L^.  Gnl.  1.  1.  I** 
8  Inst.  60.    4  Blac.  Com.  210.     1  East    Wilk.  Leg.  Anglo-Sax.  282,  290. 

F.  C.  c.  10. 8.  1.  p.  484.  (c)  1  Hale  681,  632.  1  £ast.  P.  C.c 

(b)  4c  Blac.  Com.   211.    1   Hawk.    10.  s.  9.  p.  446. 
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All  who  are  present,  aiding  and  assisting  a  man  to  commit  a  Of  iddmand 
rape,  are  principal  ofiFenders  in  the  second  degree,  whether  they  *cce»ioricB. 
be  men  or  women ;  and  they  are  also  ousted  of  clergy,  (rf)  And 
there  may  be  accessories  before  and  after  in  this  o£Fence ;  for  though 
it  be  made  felony  by  a  statute,  which  speaks  only  of  those  who 
commit  the  offence,  yet  accessories,  before  and  after,  are  conse- 
quentially included  :  but  such  accessories  have  their  clergy,  (e) 

The  law  presumes,  that  an  infant,  under  the  age  of  fourteen  Ofpcrsomi 
years,  is  unable  to  commit  the  crime  of  rape ;  and,  therefore,  it  ^^^jj^^ 
seems  that  he  cannot  be  guilty  of  it.  (/)  This  doctrine,  however,  rape, 
proceeds  upon  the  ground  of  impotency,  rather  than  the  want  of 
discretion ;  and  such  infant  may,  therefore,  be  a  principal  in  the 
second  degree,  as  aiding  and  assisting  in  this  offence,  as  well  as  in 
other  felonies,  if  it  appear  by  su£Eicient  circumstances,  that  he  had 
a  mischievous  discretion,  (g)  A  husband  cannot  be  guilty  of  a  rape 
upon  his  wife,  on  account  of  the  matrimonial  consent  which  she 
lias  given,  and  which  she  cannot  retract :  but  he  may  be  guilty  as 
a  principal  by  assisting  another  person  to  commit  a  rape  upon  his 
wife ;  for  though  in  marriage  the  wife  has  given  up  ner  body  to 
her  husband,  she  is  not  by  him  to  be  prostituted  to  another.  (A) 
Where  a  party  took  a  woman  by  force,  compelled  her  to  marry 
him,  and  then  had  carnal  knowledge  of  her  by  force,  it  appears  to 
have  been  holden,  that  she  could  not  maintain  an  appeal  of  rape 
against  her  husband,  unless  the  marriage  were  first  legally  dis- 
solved :  bat  that  when  the  marriage  was  made  void  ab  initio,  by  a 
declaratory  sentence  in  the  ecclesiastical  court,  the  offence  became 
punishable,  as  if  there  had  been  no  marriage,  (t)  The  forcible 
taking  away  and  manying  a  woman  against  her  will  is,  however, 
made  felony  by  the  statute  3  Hen.  7*  c.  2.  (J) 

The  offence  of  rape  may  be  committed,  though  the  woman  at  Of  thepenoni 
last  yielded  to  the  violence,  if  such  her  consent  was  forced  by  fear  '*^"  J^**"^ 
of  death  or  by  duress,  {k)     And  it  will  not  be  any  excuse  that  she  ^^^^tted. 
was  first  taken  with  her  own  consent,  if  she  were  afterwards  forced 
agdnst  her  will ;  nor  will  it  be  an  excuse  that  she  consented  after 
the  fact,  or  that  she  was  a  common  strumpet,  or  the  concubine  of 
the  ravisher :  for  she  is  still  under  the  protection  of  the  law,  and 
may  not  be  forced,  (a)     Circumstances  of  this  kind,  however, 
though  they  do  not  necessarily  prevent  the  offence  from  amounting 
to  a  rape,  yet  are  material  to  be  left  to  the  jury,  in  favour  of  the 
party  accused,  especially  in  doubtful  cases.  (/)    The  notion  that  if 
the  woman  conceived  it  could  not  be  a  rape,  because  she  must,  in 
such  case,  have  consented,  appears  to  be  quite  exploded,  (m) 

• 

(tt)  Rex  V.  Tide  and  others,  Fitz.  Tri.  387.     1  Hale  699.    Hatt.  116.    1 

Corone,  pi.  86.     I  Hawk.  P.  C.  c.  41.  Sir.  6S9. 
s.  10.    Lord  Baltimore's  case,  4  Barr.        (t)  1  Hale  689. 
S179.     1  Hale  628,  63S.     I  East.  P.  C.        (j)  Post.  Chap.  viit. 
c.  10.  s.  1.  p.  485.  Bex  v.  Burgess  aad        (k)  1  Hawk.  P.  C.  c.  41.  s. 6*   1  East 

others,  Trio.  T.  1813,  post,  561.  P.  C.c.  10.  s.  7.  p.  444. 

(e)  1  Hale  631, 632,  633.    As  to  ac-        (a)  1  Hawk.  P.  C.  c.  41 .  s.  7.   lEast. 
cessories   being   coaseqnentially    in-  P.  C.  c.  10.  s.  7.  p.  444,  445.    4  Blac. . 
eluded,  see  anitf,  32.  Com.'213. 

(f)  I  Hale  630.    Ante,  3.  (/)  1  East.  P.  C.  c.  10.  s.  7.  p.  445. 

*   i^  Id.  ibid.  '    (m)  r  Hale  631 .   1  Hawk.  P.  C.  c.  4k  • 

(A)  Lord  Castlehaten'sr  case,  I  St    s.  8.    l  East  P.  C.  c.  10.  s.  7.' p.  442(. 
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A  question  latdy  arose,  whether  having  carnal  knowledge  of  a 
married  woman,  under  circtimstaiices' which  induce  her  to  snpr 
pose  it  i3  her  husband,  amounts^  a  rape.  The  prisoner  broke 
and  entered  a  house  by  night,  in  order  to  have  connectioB  witk 
the  owner^s  wife  if  he  coidd  pass  as  her  husband,  but  not  mesar 
ing  to  force  her  if  she  discovered  the  fraud;  be  ww  in  the  actiif 
copulation  when  she  made  the  fiseoveiy,  and  immediately  and 
before  completion  he  desisted*  Upon  an  indictment  for  burglary 
with  intent  to  commit  a  rape,  the  jury  found  that  he  entered  with 
llie  intent  to  pass  for  the  woman's  husband,  and  to  have  connect 
lion  with  her  if  she  did  not  make  the  discovery,  and  to  desist  if 
die  did.  Upon  a  case  reserved,  four  of  the  Judges  thought  that 
the  having  carnal  knowledge  of  a  woman  whilst  dtie  was  under  the 
belief  of  its  being  her  husband  would  be  a  rape ;  but  the  other 
eight  Judges  thought  that  it  would  not :  and  Didlas,  C.  J.  pointed 
out  forcibly  the  difference  between  compelling  a  woman  against 
her  will,  when  the  abhorrence  which  would  naiurally  arise  in  her 
mind  was  called  into  action,  and  beguiling  her  into  consent  and 
co-operation.  But  several  of  the  eight  Judges  intimated  that  if 
the  case  should  occur  again,  they  would  advi^  the  jury  to  finds 
special  verdict,  (a) 
Of  the  carnal  It  is  agreed  that  there  must  be  penetroHoj  or  res  in  re,  in  order 
^^cl^^to  ^  constitute  the  ^^  carnal  knowledge,'"  wludi  is  a  necessary  part 
constitate  the  of  this  offsnce.  (n)  But  a  very  slight  penetration  is  sufficient 
offence.  Thus,  where  it  was  proved  on  behalf  of  a  prisoner,  who  was 

charged  with  having  ravished  a  young  girl,  that  the  passage  of 
her  parts  was  so  narrow  that  a  finger  could  not  be  introduced; 
and  that  the  membrane  called  the  hymen,  which  crosses  the  va- 
gina, and  is  an  indubitable  mark  of  virginity,  was  perfectly  whok 
and  unbroken }  but  it  was  admitted  that  die  hymen  is  m  9onie 
cases  an  inch  and  in  others  an  inch  and  a  half  beyond  the  orifice 
of  the  vagina ;  Ashhurst,  J.  left  it  to  the  jury  to  say  whether  any 
penetration  were  proved.  And  the  Judges  afterwards  held  upon 
a  conference,  (De  Grey,  C.  J.  and  Eyre,  B.  being  absent,)  that 
this  direction  was  perfectly  rifirht ;  and  that  the  least  degree  of 
penetration  is  sufficient,  though  it  may  not  be  attended  with  the 
deprivation  of  the  marks  of  virginity,  (o) 
OfemUrio  But  whether  or  not  there  must  be  emissio  seminiSj  in  oider  to 

'^'"^^*  constitute  a  rape,  is  a  point  which  has  been  much  doubted,  and 

'  upon  which  very  different  opbiions  have  been  holden,(j9}  Ths 
liSter  cases  diffi^r  also  upon  this  question.  Thus,  in  a  case  of 
sodomy,  which  is  governed  by  the  same  principles  as  rape,  six 
Judges  held,  upon  a  special  verdict  finding  penetration  but  the 
emission  out  of  the  body,  that  both  emission  and  penetration 
were  necessary :  while  on  the  ojbher  lumd  five  Judges  thought  that 
the  injectio  seminis  was  not  necessary ;  and  they  said  that  injec^ 

(tf)  Her  V.  Jackson,  Tr.  T.  1BS«,  {«)  Rex  r.  Russep,  O.  B.  Oct  1717. 

Euas.  &  Ry .  487.  Serj .  Foster's  MS.    1  East.  P.  C  c  10. 

(n)  1  Hale  OSS.    8  Inst  5^,  60.    1  s.  8.  p.  488, 489.    MS.  Bajrley,  J. 

Hairk.  P.  C.  c.  41.  a.  8.    Sum.  117.  (p)  12  Rep.  37.    Sam.  117.    Stani( 

1  East.  P.  £.  c.  10.  s.  8.  p.  487.    Rex  44.     1  Hawk.  P.  C.  c.  4.  s.  S.  e.  4J.  s. 

V,  Pa^,  J)  J.  30^  a.  fm  warf^     Cro.  8.  that  the  emiuio  MemmUliVKmUJ* 
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tion  cannot  be  proved  in  the  caae  of  a  ehild^  or  of  beBtlfdity,  and 
that  penetration  may  be  evidence  of  emission.  (9)  Subsequently 
to  this  caae^  Willes^  C.J.  presiding  at  a  trifd  for  this  offence^ 
adopted  the  doctrine  of  the  proof  of  emission  being  necessary :  {r) 
but  that  great  crown  lawyer,  Mr.  J.  Foster,  held  otherwise  upcm 
a  similar  oGeanoay(^)  as  did  Clive,  J»  upon  another  trial  a  few 
years  afterwards.  (/)  The  matter  was  further  considered,  in  a 
case  where  tire  prosecutrix  could  not  prove  any  emission;  and 
Bathurst,  J.  Greeted  the  jury,  that  if  they  believed  that  the  pri- 
soner had  his  will  of  her,  and  did  not  leave  her  till  he  chosA  it 
himself,  th^  should  find  him  guilty,  though  an  emissioin  were  not 
proved ;  and  after  the  jury  had  returned  a  verdict  of  guilty,  he 
said,  that  it  was  always  hb  omnion^  that  it  was  not  necessary  ta 
prove  Muissioni  and  Smytiie,^*^  who  was  present  at  the  trials 
was  cleariy  ci  the  same  opinion,  (k)  And  in  a  case  which  has 
been  before  mentioned,  where  it  was  agreed  that  the  least  degree 
g!  penetration  was  suf&cient,  it  seems  that  the  jury  were  directed 
by  Ajdihurst,  J.  that  if  the  penetratton  were  proved,  the  rape  was 
ceinplete  in  Iaw.(ic;)  The  weight  of  the  authorities,  tiierefovey 
after  these  eases  had  been  decided,  was  stq>pe6ed  to  be  muck 
against  the  necessity  of  the  proof  of  emission  as  well  as  penetra- 
tion, (jr) 

But  a  more  recent  case  appears  to  have  introduced  the  ccmtrary 
doctrine.  The  case,  which  waa  reserved  for  the  opinion  of  the 
Judges,  stated,  that  the  &ct  of  penetration  was  positively  sworn 
to ;  but  that  there  was  no  direct  evidence  of  enussion.  From  in- 
terruption, it  appeared  probable  that  emission  was  not  efiected; 
and  the  jury,  under  the  direction  of  the  learned  Jud^e  who  tried 
the  prisoner,  found  a  verdict  of  guilty^  but  said,  that  they  did  not 
find  the  emission.  Upon  this  case  three  of  the  Judges  (y)  hdd^ 
that  the  offence  was  complete  by  penetration  only ;  but  seven  of 
them(x)  held  both  emission  and  penetration  to  be  necessary :  they 
thought,  however,  that  the  fact  should  be  left  to  the  jury.  One 
judge  was  absent ;  (a)  and  Lord  Mansfield  only  stated,  that  a  great 
majority  seemed  to  be  of  opinion  th<it  both  were  necessary.  It  is 
said  that  the  majority,  in  this  case,  proceeded  upon  the  ground 
that  carnal  knowledge  (which  they  considered  could  not. exist 
vnthout  emission)  vras  necessary  to  the  consummation  of  the  of-^ 
fence :  but  that  tiiis  definition  was  denied  by  the  others,  who  ob- 
served, that  carnal  knowledge  was  not  necessary  to  be  laid  in  the 
indictment,  but  only  that  tiie  defendant  ravished  the  party.(ji) 

(q)  Rex  V,  Duffio,  O.B.  17S1,  or        («)  Rex  v.  Sheridan,  b.  B.  8  Oeo.S. 

17S2,  .Boron  Price's  MS.  1  East.  P.  C.  d  MS.  Sum.  333.    1  East  P.  C.  c.  ID. 

e.  10.  s.  8.  p.  437,  488.    The  Judg^cs  s.  8.  p.  488. 

thus  differtuff  in  opinion,  it  "was  pro-  (w)  Rex  v.  Rnasen,  onto,  note  (0). 
posed  to  discEarge  the  special  verdict,  (s)  1  East.  P.  C.  c.  10.  s.  8.  p,  439. 
and  indict  the  party    for  a  misde-        (y)  Lord  Loughborough,  BuUer,  Jt 

meanor.  (who  tried  the  prisoner)  and  Heath,  J. 

(r)  Rex  e.  Cavt,  O.  B.  1747,  Serj.        (x)  Skynner,  Ld.  C.  B.,  Gould,  Wil* 

Forster's  MS.    l-Bast.  P.  C.  e.  10.  s.  3.  les,  Ashhurst,  and  Nares,  Jostioes,  and 

p.  488.  Bjre  and  Hotham,  Barons. 

(9)  1  East  P.  a  iUd.  (a)  Perryn,  B. 

(I)  flex  V.   Bloomfieid)    TTkeffori^        {b)  Rex  v.  Hill,  1781.  MS.  Goold 

1758»  SerJ.  Foster's  MS.  I  Bast.  P.  C  and  Buller,  Jostices.    i  East  P.C 

iM.  c.  10.  8.  8.  p.  439,  440. 
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In  a  latler  case  from  the  privy  council,  upon  proceedings  under  a 
court  martial  against  a  seaman  for  sodomy,  it  was  stated  that 
there  was  complete  penetration  and  emission :  but  the  emission 
was  out  of  the  body  of  the  person  on  whom  the  sodomy  was  com* 
mitted  ;  and,  upon  full  consideration,  the  Judges  were  of  opinion 
that  injectio  seminis  was  essential ;  and  they  stated  as  their  opinion 
that,  upon  the  authority  of  what  a  series  of  later  years  had  been 
understood  to  be  the  law,  and  had  been  acted  upon  as  such,  the 
offence  was  not  complete,  and  that  the  prisoner  should  not  have 
been  convicted.(x) 

Upon  the  authority  of  these  cases  it  seems,  therefore,  that  at  the 
present  time,  the  o£Fence  would  not  be  considered  as  complete 
without  some  proof  of  the  emissio  seminis.  But  this  doctrine  is 
not  free  from  considerable  difficulty  5  and  appears  to  be  fiurly 
open  to  the  observation,  that  where  the  violence  has  proceeded  to 
the  extent  of  an  actual  penetration  of  the  unhappy  sufferer's  body, 
an  injury  of  the  highest  kind  has  been  effected.  The  quick  sense 
of  honour,  the  pride  of  virtue,  j^hich  nature,  in  order  to  render 
the  sex  amiable,  nas  implanted  in  the  female  heart,  is  vidated  be- 
yond redemption;  and  the  injurious  consequences  to  society  are 
u  every  respect  complete.(c) 

Supposing,  however,  that  emission  is  necessary,  it  seems  that 
penetration  is  prima  facie  evidence  of  it,  unless  the  contrary 
appear  probable  from  the  circumstances,  (d)  Thus,  where  a 
woman  swore  that  the  defendant  had  his  wUl  with  her,  and  had 
remained  on  her  body  as  long  as  he  pleased,  but  could  not  speak 
as  to  emission,  Buller,  J.  said,  that  it  was  sufficient  evidence  of  a 
rape  to  be  left  to  the  jury.(^)  And  he  mentioned  a  case,  which 
he  recollected,  of  an  indictment  for  a  rape,  where  the  woman  had 
sworn  that  she  did  not  perceive  anything  come  from  the  man,  and 
that,  though  she  had  many  children,  she  never  was  in  her  life  sen- 
sible  of  emission  from  a  man ;  and  that  this  was  ruled  not  to 
invalidate  the  evidence  which  she  gave  of  a  rape  having  been  com- 
mitted upon  her.  In  a  case  where  the  party  ravished  had  died 
before  the  trial,  her  deposition,  corroborated  by  other  evidence  of 
actual  force  and  penetration,  was  held  sufficient  to  warrant  a  con- 
viction, though  tnere  did  not  appear  to  be  any  direct  evidence  of 
emission.  It  was  leffc  to  the  jury  to  determine  whether  the  crime 
had  been  completed  by  penetration  and  emission ;  and  they  were 
directed  that  wey  might  collect  the  fact  of  emission  from  the  en- 
dence,  though  the  unfortunate  ml  vras  dead,  and  could  not  there- 
fore give  any  further  account  of  the  transacidon,  than  that  which 
was  contained  in  her  deposition  before  the  magistrate.  (/) 
If  something  occurs  to  create  an  alarm  to  the  party  while  he  is 

(jt)  Rex  V.  Parker»  Hil.  T.  1818.        (e)  Rex  v.  Harmwood,  Ifhuiatkr^ 

MS.  Bayley,  J.  Spr.  Ass.  1787.    I  East.  P.  C.  c.  10. 

{e)  1  Bast.  P.  C.  c.  10.  s.  8.  p.  486,  8.  8.  p.  440.    The  indictmeat  was  for 

487.    Post.  874.  an  assault  with  intent  to  ravish;  ud 

(if)  The  majority  of  the  judges  in  the  learned  judge  ordered  the  delend- 

Hill's  case,  antCy  note  {b\  thou^t  the  ant  to  be  acquitted  of  that  cbaiis^ 

questionof  emission  was  a  fact  for  the  upon    the    evidence    appearing   to 

jury ;  and  see  the  opinion  of  Batbunt,  amount  to  proof  of  an  actual  rape. 
J.  ante,  559,  and  see  1  Bast.  P.  C.       if)  Rex  v.  Flemming  and  Wiad- 

c.  10.  s.  8.  p.  440.  han»  2  Leach.  854» 
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1  perpetrating  the  offence,  it  may  be  for  the  jury  to  say  whether  he: 
eft  the  body  re  infecta  because  of  the  alarm,  or  whether  he  left  it 
because  his  purpose  was  accomplished.  The  prisoner  had  been 
in  the  body  of  the  woman  two  or  three  minutes ;  and  then,  two 
men  coming  in  sight,  she  struggled  violently,  and  he  withdrew 
from  her  body,  but  jumped  with  his  knees  upon  her  breast,  and 
held  her  by  the  mouth  and  throat  so  that  she  could  not  speak  or 
stir :  but  afterwards,  upon  her  seizing  an  opportunity  and  calling 
out,  the  men  came  up  and  secured  the  prisoner.  The  woman 
spoke  of  him  as  having  seen  the  men  before  he  withdrew :  the 
men  thought  he  did  not  see  them  at  that  time.  Holroyd,  J.  lefb 
the  question  to  the  jury,  whether  the  prisoner  had  completed  the 
crime  before  he  withdrew,  and  withdrew  on  that  account ;  and 
the  jury  found  that  he  had.  And  the  Judges  held  that  it  was  a 
question  for  the  jury,  and  rightly  left  to  them.  (2) 

It  appears  always  to  have  been  admitted,  that  emissio  seminis 
of  itself  makes  neither  rape  nor  sodomy ;  but  it  is  spoken  of  as 
prima  facie  evidence  of  penetration,  (/d") 

As  the  absence  of  previous  consent  is  a  material  ingredient  in  of  the  indict- 
the  offence  of  rape,  it  must  be  averred  in, the  indictment;  where  menu 
it  is  usually  expressed  by  stating  that  the  fact  was  done  ^^  against 
the  will"  of  the  party.  (A)  U  is  essential  to  aver,  that  the  offender 
did  feloniously  "  ravish"  the  party  5  and  the  omission  of  the  word 
ravished  will  not  be  supplied  by  an  averment  that  the  offender 
''  did  carnally  kno\f,"  &c.(i)  It  has  been  considered,  that  the 
words  '^  did  carnally  know"  are  not  essential,  on  the  ground  that 
rapere  signifies  legally  as  much  as  carnaliter  cognoscere  :{k)  but 
they  are  at  any  rate  appropriate  in  describing  the  nature  of  the 
crime,  and  appear  to  be  generally  U8ed.(/)  The  omission  of  them 
would  not,  therefore,  be  prudent,  (m)  The  indictment  usually 
concludes  ^^  against  the  form  of  the  statute ;"/  but  as  the  offence 
was  anciently,  as  has  been  shewn,  (n)  a  capital  felony,  such  a 
conclusion  has  been  thought  to  be  unnecessary,  (o)  The  indict- 
ment must  conclude,  as  in  other  cases,  ^^  against  the  peace,  &c. :" 
but  where  the  conclusion  was  against  the  peace  of  our  said  late 
lord  the  King,  the  offence  being  in  the  time  of  the  present  King,- 
and  no  other  King  had  been  mentioned,  it  was  held  not  to  be  ob- 
jectionable. The  indictment  was  for  a  rape,  stated  to  have  been 
committed  on  the  9th  March,  1  Geo.  4.,  and  concluded  ^^  against 
the  peace  of  our  said  late  lord  the  King :  and,  upon  a  case  re- 
served, the  Judges  were  unanimous  that  ^^  late"  might  be  rejected; 

(z)  Rex  o.  Burrows,  Mich.  T.  1823.  Lit.  137. 

MS.  Bayley,  J.  Rum.  &  Ry.  519.  ^  (/)  See  the  precedents  referred  to, 

{jg)  I  Hale  688.     1  Hawk.  P.  C.  c.  4.  ante,  note  \fi). 

«.  «.    3  ln«t  60.    But  qu4ere  how  far  (m)  I  East.  P.  C.  c.  10.  s.  10.  p.  448. 

it  can  be  taken  as  evidence  of  pene-  2  SUrk.  Grim.  Plead.  409.  note  (p). 

tration.  3  Chit  Crim.  Law,  813.    It  is  laid 

(h)  Cro.  Circ.  Comp.  401.    8  Stark,  down  generally,  in  some  of  the  books* 

Crim.  Plead.  409.    3  Chit.  Crim.  Law,  that  the  indictment  must  be  rapuit  et 

815.  camaiUer  cognovit^  1  Hale  628,  632. 

(0  1  Hale  628,  632.    Br.  Indict  pi.  (fi)  Ante,  556. 

7.  citing  9  Ed.  4.  c.  6.  (0)  1  East  P.  C.  c.  10.  s.  10.  p.  448. 

{k)  2  Inst  180.  and  see  2  Hawk,  but  see  2  Stark.  Crim.  Plead.  4Q9« 

P.  C»  c.  26.  s.  56.    Stanndf.  81.    Co.  note  (f). 
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and  Holroyd,  J.  thought  that  if  it  stood^  it  was  not  inapplicable  to 
•         the  existing  King,  and  the  prisoner  was  executed,  (c) 

The  indictment  against  aiders  and  abettors  may  lay  the  fact  to 
ha^e  been  done  by  all,  or  may  charge  it  as  having  been  done  by 
one  and  abetted  by  the  rest.  Thus  where,  upon  an  appeal  against 
several  persons  for  ravishing  the  appellant's  wife,  an  objection 
was  taken  that  one  only  should  have  been  charged  as  ravishing, 
and  the  others  as  accessories;  or  that  there  should  have  been 
several  appeals,  as  the  ravishing  by  one  would  not  be  the  ravish- 
ing of  the  others ;  it  was  answered,  that  if  two  come  to  ravish, 
and  one  by  comfort  of  the  other  does  the  act,  both  are  principals, 
and  the  case  proceeded,  (a)  And,  in  a  modem  case,  the  form  of 
the  indictment,  in  a  charge  of  this  kind,  came  under  the  con- 
sideration of  the  Judges.  The  indictment  was  against  three  per- 
sons for  a  rape,  charging  them  all  as  principals  in  the  firat  de- 
gree, that  they  ravished  and  carnally  knew  the  woman ;  and  the 
prisoners  were  all  found  guilty.  The  Judge  who  tried  them  (at 
Chester)  doubted  whether  the  charge  could  be  supported ;  and,  at 
his  desire,  the  case  was  mentioned  by  Heath,  J.  to  die  odier 
Judges,  and  all  who  were  present  agreed  that  the  charge  was 
valid,  though  the  form  was  not  to  be  recommended :  but  they  gave 
no  regular  opinion,  because  the  case  was  not  regularly  bdbre 
them.(i) 
The  party  ra-  It  ig  clear  that  the  party  ravished  is  a  competent  witness :  and 
competent  indeed  she  is  so  much  considered  as  a  witness,  of  necessity,  that 
witness.  where  a  husband  has  been  charged  with  having  assisted  another 

man  in  ravishing  his  own  wife,  the  wife  has  been  admitted  as  a 
witness  against  her  husband.  (/?) 
But  her  credl-      But  though  the  party  ravished  is  a  competent  vritness,  the  cpc- 
?eft?o*thejurr  ^^''i^'i^y  ^^  ^^^  testimony  must  be  left  to  the  jury,  upon  the  cir- 
upon  the  mb-  cumstances  of  fact  which  concur  with  that  testimony.    Thus,  if 
corringcir-      she  be  of  good  fame ;  if  she  presently  discovered  the  offence,  and 
coBittaaoet.      made  search  for  the  offender ;  if  she  shewed  circumstances  and 
signs  of  the  injury,  whereof  many  are  of  that  nature  that  women 
only  are  proper  examiners;  if  the  place  where  the  fact  was  done 
were  remote  from  inhabitants  or  passengers  ;  if  the  party  accused 
fled  for  it;  these,  and  the  like,  are  concurring   circumstances, 
which  give  greater  probability  to  her  evidence,  (y)     But  if,  on  the 
other  hand,  the  witness  be  of  evil  fame,  and  stand  unsupported 
by  others ;  if,  without  being  under  controul,  or  the  influence  of 
fear,  she  concealed  the  injury  for  any  considerable  time  after  she 
had  the  opportunity  of  complaining ;  if  the  place  where  the  fact  is 
alleged  to  have  been  committed,  was  near  to  persons  by  whom 
she  might  probably  have  been  heard,  and  yet  she  made  no  out- 
cry ;  if  she  has  given  wrong  descriptions  of  the  place ;  these,  and 

{€)  Rex  V.  Scott.  East.  T.  1820.  MS.  the  Chetter  Spr.  Ass.  1813,  in  5  Kfias' 

Bayley,  J.  Russ.  &  Ry.  415.  Col.  Slat.  CI.  6.  p.  399.  note  (19). 

(a)  Rex  o.  Vide  and  others,  Fitz  (p)  Rex  v.  Lord  CasUehaven,  I  SL 

Corone,  pi.  86.    JntCs  29,  557.  Tri.  387.     1  Hale  629.    fiatt.  116.   1 

(*)  Rex  r. ,  Tr.  T.  18 IS,  Lord  Str.  633.    AnU^  557. 

Kllenborooeh,  C.  J.,  Mansfield,  C.  J.,  (q)  4  Blac.  Com.  213.    I  Bast  P.  C. 

aad  Grose,  J.,  were  absent   The  case  c.  10.  s.  7.  p.  445. 
is  mentioned  as  having  occurred  at 
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the  like  drcumstaiices,  afford  a  strong  though  not  conclttsire 
presumption  that  her  testimony  is  feigned,  (r) 

The  character  of  the  prosecutrix  as  to  general  chastity  may  be 
impeached  by  general  evidence,  (a)  But,  in  a  case  where  a  ques- 
tion was  put  to  a  prosecutrix,  ^^  Whether  she  had  not  before  had 
^^  connection  with  other  persons ;  and  whether  she  had  not  before 
'^  had  connection  with  a  particular  person  who  was  named ;"  an 
objection  taken  to  this  question  by  the  counsel  for  the  prosecu- 
tion was  allowed  by  the  learned  Judge  3  who  also  allowed  an  ob- 
jection^ made  by  the  counsel  for  the  prosecution,  to  the  admissi- 
bility of  evidence  to  prove  that  the  girl  had  been  caught  in  bed, 
about  a  year  before  this  charge  was  preferred,  with  a  young  man 
who  was  tendered  by  the  prisoner's  counsel  to  prove  that  he  had 
connection  with  her ;  and  the  question  as  to  the  admissibility  of 
such  evidence  being  reserved,  eight  Judges,  who  were  present  at 
the  discussion,  held  that  both  the  objections  were  properly  al- 
lowed. (6) 

The  application  of  these  and  other  rules  upon  this  difficult  sub-  Great  candon 
ject  should  always  be  made  with  due  regard  to  the  cautious  observ-  *?  ^  ?',^^ 
ations  of  a  ereat  and  experienced  Judge.  Lord  Hale  says,  ^^  It  thL  offence.  ^ 
"  is  true,  uiat  rape  is  a  most  detestable  crime,  and  therefore 
^^  ought  severely  and  impartially  to  be  punished  with  death :  but 
'^  it  must  be  remembered,  that  it  is  an  accusation  easily  to  be 
^^  made  and  hard  to  be  proved,  and  harder  to  be  defended  by  the 
^^  party  accused,  though  never  so  innocent/' (5)  He  then  mentions 
two  remarkable  cases  of  malicious  prosecution  for  this  crime  that 
had  come  within  his  own  knowledge ;  and  concludes,  '^  I  mention 
^^  these  instances,  that  we  may  be  the  more  cautious  upon  trials 
^^  of  offences  of  this  natmre,  whel'ein  the  court  and  jury  may,  with 
'^  so  much  ease,  be  imposed  upon  without  great  care  and  vigi- 
"  lance ;  the  heinousness  of  the  offence  many  times  transporting 
'^  the  Judge  and  jury  with  so  much  indignation,  that  tpey  are 
'^  over  hastily  carried  to  the  conviction  of  the  person  accused 
^'  thereof,  by  the  confident  testimony,  sometimes,  of  malicious 
**  and  false  witnesses."  (^) 

It  has  been  already  mentioned,  that  this  offence  is  subjected  to  PunUliment. 
capital  punishment ;  being  made  felony  without  benefit  of  clergy, 
by  18  Eliz.  c.  7.  (w) 

Where  there  is  no  reason  to  expect  that  the  facts  and  circum-  Of  anassaolt 
stances  of  the  case,  when  given  in  evidence,  will  establish  that  witji  intent  to 
the  crime  of  rape  has  been  completed,  the  proper  course  will  be,  "^^    • 
to  prefer  an  indictment  at  common  law,  for  an  assault  with  intent 
to  ravish ;  which  offence,  though  only  a  misdemeanor,  yet  is  one 
of  a  very  aggravated  nature,  and  has,  in  many  instances,  been 
visited  with  exemplary  punishment,  (ic^)     But  this  proceeding 

(r)  4  Blac.  Com.  813,  814.    1  East  (w)'To  the  extent  of  fine,  impri- 
P.  C.  c.  10.  s.  7.  p.  445, 446.  sonroent,  and  pillory,  and  finding  sure-  ' 
(a)  Rex  V.  Clarke,  8  Stark.  N.  P.  C.  ties  for  good  behaviour  for  life,  1  East. 
841.    Stark.  Evid.  Part  lY.  pw  1869.  P.  C.  c.  10.  s.  4.  p.  441.  The  punish- 
es) Rex  V.  Hodgson,  December  ISl  1,  roe'nt  of  the  pillory  could  not  now  be 
Rnas.  &  Ry.  811.  imposed  for  such  offence,  in  conse- 
(f)  I  Hale  635*  quence  of  the  56  Geo.  3.  c.  138.;  and 
(li  1  Hale  636.  with  respect  to  sureties  for  good  beha- 
(11)  AnUf  656.  Tiour  for  life,  it  b  observed,  that  such 
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shoold  not  be  adopted  where  there  is  any  probability  that  the 
higher  offence  will  be  proved ;  as  where,  upon  an  indictment  for 
an  assault  with  intent  to  commit  a  rfCpe,  the  prosecutrix  proved  a 
rape  actually  committed^  a  learned  Judge  directed  an  acquittal, 
on  the  ground  that  the  misdemeanor  was  merged  in  the  felony .(x) 
.  Assaults  by  taking  indecent  liberties  with  females,  though  witii- 
ont  actuaf  force  or  violence,  will  be  mentioned  in  a  subsequent 
Chapter,  (t) 


SECT.  II. 

Of  the  unlawful  Comal  Knowledge  of  Female  Children. 

The  carnal  In  rape,  as  we  have  seen,  the  carnal  knowledge  must  be  againH 
kM^l^dge  of  f^  ^iii  of  the  party :  but,  by  the  fourth  section  of  the  statute 
ten  ysan'old  ^^  ^^^*  ^-  7-  camal  knowledge  of  any  woman  child  under  the 
made  felony  age  of  ten  years  is  made  felony  without  benefit  of  clergy ;  and 
^*^h"ift Fr  *  without  any  reference  to  the  consent  or  non-consent  of  the 
V,7.  ^       "   child,  which  must  therefore  be  considered  as  immaterial.    The 

statute  enacts,  '^  that  if  any  person  shall  unlawfully  and  camaD^ 

^  know  and  abuse  any  woman  child  under  the  age  of  ten  years, 

^  every  such  unlawful  and  carnal  knowledge  shall  be  felony ;  and 

^  the  offender,  thereof  being  duly  convicted,  shall  suffer  as  a 

"  felon  without  allowance  of  clergy.'* 

The  carnal  It  appears  at  one  time  to  have  been  thought,  that  the  carnal 

knowledge  of   knowledge  of  a  child  above  the  age  of  ten  and  under  twelve  years 

ten^a^dwod^   ^^  ^^P^j  though  she  •consented;  twelve  years  being  jthe  age  of 

twelve  years     consent  in  a  female,  and  the  statute  Westm.  1.  c.  13.,  which 

old  made  a      enacts  "  that  none  do  ravish  any  maiden  within  age,  neither  by 

byltot!  o?'''    *"  ^^^  ^^^  consent  nor  without,"  being  admitted  to  refer,  by  the 

Weatm.  1,  c.    words  *^  within  age,"  to  the  age  of  twelve  years,  (y)     It  is,  how- 

13.  ever,  now  well  established,  that  if  the  child  be  above  ten  years 

old  it  is  not  a  felonious  rape,  unless  it  be  against  her  will  and 

consent,  (s)     But  children  above  that  age,  and  under  twelve,  are 

still  within  the  protection  of  this  statute  of  Westm.  1 .  c.  13.,  the 

law  with  respect  to  the  carnal  knowledge  of  such  children  not 

having  been  altered   by  either  of  the  subsequent  statutes  of 

Westm.  2.  c.34.  or  ISEliz.  c.7.  («)    The  statute  Westm.  1. 

c.  13.  makes  the  deflowering  a  child  above  ten  years  old  and 

xmder  twelve,  though  with  her  own   consent,  a  misdemeanor 

punishable  by  two  years'  imprisonment,  and  fine  at  the  King's 

plea8ure.(/6) 

part  of  the  sentence  is  not  cosnsoBaiit  (A  Past  chap.  zi.  a.  I. 

to  the  practice  of  our  present  coDsti*-  (y)  1  Hale  631.  9  Inst.  ISO.  Slasf. 

tntion  in  the  apportionment  of  discre*  60. 

tionary  punishment;  as  tending  to  icn-  (%)  Sum.  119.    4  Blac.  Com.  8It> 

prisonment  for  life.    Bast.  P.  C.  lUtf.  1  East.  P.  C.  c.  10.  a.  S.  p.  436. 

fr)  Rex  V.  Harrawood,  ear,  Buller^  (a)  Ante^  556. 

J.,  mueketier  Spr.  Ass.  1787,  1  East*  (b)  4  Blac.  Com.  %l%.    1  East.  P.  C 


P.  C»  c.  8.  s.  6.  p.  411.  and  c.  16.  a,    c.  10.  s.  S.  p.  436. 
3.  p»  44a    Jnie,  560. 
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It  is  said,  that  an  indictment  on  the  statute  18  Eliz.  c.  7-  for  Indjctment  oa 
deflowering  a  child  under  ten  years  of  age,  ought  to  conclude  *8^"*'<^*'* 
^^  against  the  form  of  the  statute/'  because  the  crime,  as  well 
as  the  punishment,  is  created  by  that  statute,  (c)  And  that, 
on  the  same  account,  it  is  necessary  for  the  indictment  to  pursue 
the  words  of  the  act,  and  charge  that  the  defendant  feloniously, 
unlawfully,  and  carnally,  knew  and  abused  the  party,  being  under 
the  age  oi  ten  years,  without  adding  the  word  ravisned*(d)    . 

Upon  prosecutions  for  this  oiffence,  it  is  an  important  con-  Testimony  of 
sideration  how  far  the  child,  upon  whom  the  injury  has  been  the  child, 
committed,  is  a  competent  witness.  In  former  times,  the  com- 
petency appears  to  have  been  made  to  depend  upon  the  age  of  the 
child;  and  when  the  rule  prevailed  that  no  children  could  be 
admitted  as  witnesses  under  the  age  of  nine  years,  and  very  few 
under  ten,  (e)  the  testimony  of  the  injured  child  must  have  been 
for  the  most  part  excluded.  A  more  reasonable  rule  has,  how- 
ever, been  since  adopted ;  and  it  appears  now  to  be  well  estab- 
lished, that  a  cliild  of  any  age,  if  capable  of  distinguishing  be- 
tween good  and  evil,  may  be  examined  upon  oath  :  but  that, 
whatever  may  be  its  age,  it  cannot  be  examined  unless  sworn.  (/) 
By  such  capability  of  distinguishing  between  good  and  evil,  must 
be  understood  a  belief  in  God,  or  in  a  future  state  of  rewards  and 
punishments;  from  which  the  court  may  be  satisfied  that  the 
witness  entertains  a  proper  sense  of  the  danger  and  impiety  of 
falsehood.  (^) 

It  appears  to  have  been  allowed,  that  the  fact  of  the  child's 
having  complained  of  the  injury  recently  after  it  was  received,  is 
confirmatory  evidence  :  (A)  but  where  the .  child  is  not  fit  to  be 
sworn,  it  is  clear  that  any  account  which  it  may  have  given  to 
others  ought  not  to  be  received.  (Q  Thus,  on  an  indictment  for  a 
rape  on  a  child  of  five  years  of  age,  where  the  child  was  not  exa- 
mined, but  an  account  of  what  she  had  told  her  mother  about 
three  weeks  after  the  transaction  was  given  in  evidence  by  the 
mother;  and  the  jury  convicted  the  prisoner  principally,  as  was 
supposed,  on  that  evidence ;  the  Judges,  on  a  case  reserved  for 
their  opinion,  thought  the  evidence  clearly  inadmissible ;  and  the 
prisoner  was  accordingly  pardoned.  (A) 

In  all  cases  of  this  kind,  it  is  undoubtedly  much  to  be  wished 
that,  in  order  to  render  the  evidence  of  the  child  credible,  there 
should  be  some  concurrent  testimony,  of  time,  place,  and  circum- 
stances, in  order  to  make  out  the  fact ;  and  that  the  conviction 
should  not  be  grounded  singly  on  the  unsupported  accusation  of 
an  infant  under  years  of  discretion.  (/)  But  no  general  rule  can 
be  laid  down  on  the  subject ;   and  as  a  prisoner  may  be  legally 


(c)  I  East  P.  C.  c.  10.  8.  10.  p. 

448. 

(i)  u,  aid. 

{e)  Rex  V.  Travers,  1  Str.  700.  Rex 
V,  DuDoel,  1  East  P.  C.  c.  10.  8.  5.  p. 
448.     1  Hale  SOS.    2  Hale  378. 

(/)  Brazier's  case,  Beading  Spring 
Ass.  1779.  1  East.  P.  C.  c.  10.  s.  6. 
p.  448, 444.  1  Leach  109,  S.  C.  PowelPs 
case,  1  Leach  1 10*    Ball.  N.  P.  S9S. 


4  Blac.  Com.  214.    Anon.  Dy.  304  a. 

ig)  White's  case,  1  Leach  4S0,  431. 
and  the  cases  cited.  Id,  431,  note  (a) 
and  see  posi^  Book  on  Evidence. 

{h)  Brazier's  case,  ante^  note  (/)• 

(t*)  Phil,  on  Evid.  15. 

(k)  Tucker's  case,  1808.  Phil,  on 
Evid.  15. 

(0  4  Blac.  Com.  f  14. 
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convicted  on  such  evidence,  alone  and  unsupported,  the  degree  of 
corroboration  which  the  account  given  by  the  witness  requires,  is 
a  question  exclusively  for  the  jury,  from  all  the  circumstances  of 
the  case,  and  especially  from  the  manner  in  which  the  child  has 
given  its  evidence,    lliat  evidence  may  be  such  as  to  leave  no 
reasonable  doubt  of  the  prisoner's  guilt,  although  it  stands  unsup- 
ported by  other  witnesses,  (m) 
PoBtponement       Where  a  criminal  prosecution  was  coming  on  to  be  tried,  and 
whm^cbild  ^^  learned  Judge  found  that  the  principal  witness  was  a  female 
was  not  capa-   infant,  wholly  incompetent  to  take  an  oath,  he  postponed  the  trial 
bie  of  giring    till  the  following  assizes ;  and  ordered  the  child  to  be  instructed  in 
testimony.        ^.j^^  naean  time,  by  a  clergyman,  in  the  principles  of  her  duty,  and 
the  nature  and  obligation  of  an  oath,  (n)     And  at  the  next  assizes, 
the  prisoner  was  put  upon  his  trial ;   and  the  infant,  being  found 
by  the  court  on  examination  to  have  a  proper  sense  of  the  nature 
01  an  oath,  was  sworn ;    and  the  prisoner  was  convicted  upon  her 
^'>*^'*™'»**  testimony,  and  executed,  (o)     But  in  a  late  case  where  it  appealed 
o^e/thatTan^  that  the  material  witness,  though  an  adult,  and  of  sufficient  in- 
adult  may  be-  tellect,  had  no  idea  of  a  future  state  *of  rewards  and  punishments, 
come  capable,   and- the  learned  Judge' had  on  that  account  stopped  the  case,  and 
discharged  the  Jury,  in  order  that  the  witness  might  have  an  op- 
portunity of  being  instructed  upon  that  subject,  before  the  next 
assizes ;    the  Judges  were  of  opinion,  that  the  dischaige  of  the 
jury  was  improper,  and  that  an  acquittal  should  have  been  di- 
rected, (jo) 

{m)  Phil.  OD  Evid.  16.  See  note  (a)  to  Wbite*s  case,  1  Leich 

.    (fi)  Anon,  ear,  Rooke,  J.  at  Glaw'  430. ;   and   8  Bac.  Abr.  677  in  the 

cetter.    Mr.  J.  Rooke  mentioned  the  notes. 

case  on  a  trial  at  the  Old  Bailey  in  (o)  Id.  ibid. 

1705 ;  and  added,  that  upon  a  confer-  (p)  Rex  v.  Wade,  East.  T.  1W5. 

ence  inth  the  other  Judges,  on  his  re-  By.  &  Mood.  C.  C.  86.    An  apilici* 

tnm   from  the  circuit,  they  unani-  '  tion  for  a  pardon  vras  recommenied. 

monsly  approved  of  what  he  bad  done* 

i 
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CHAPTER  THE  SEVENTH. 


OF   SODOMY. 

In  treating,  of  the  offence  of  sodomy,  peccaium  illud  horribilej 
inter  Christianas  non  nominanduniy  it  is  not  intended  to  depart 
from  the  reserved  and  concise  mode  of  statement  which  has  been 
adopted  by  other  writers. 

It  appears  from  different  authors,  that  in  ancient  times  the  offence  made 
punishment  of  tHis  offence  was  death :  {ay  but  it  had  ceased  to  be  capital  bj  27 
80  highly  penal,  when  the  statute  2/  H.  8.  c.  6.  again  made  it  a  ^*  ^*  ^'  ^* 
capital  offence.  That  statute  reciting  that  there  was  not  sufficient 
and  condign  punishment  appointed  and  limited  by  the  due  course 
of  the  laws  of  the  realm,  for  the  detestable  and.  abominable  vice  of 
buggery,  committed  with  mankind  or  beast,  enacts,  ''  that  the 
^^same  offence  be  from  henceforth  adjudged  felony,  and  such  order 
^'  and  form  of  process  therein  be  used  against  the  offenders  as  in 
^'  cases  of  felony  at  common  law  :  and  that  the  offenders  being 
*^  hereof  convicted  by  verdict,  confession,  or  outlawry,  shall  suffer 
^^  such  pains  of  death,  and  losses  and  penalties  of  their  goods, 
^'  chattels,  &c.  as  felons  be  accustomed  to  do,  according  to  the 
'*  order  of  the  common  laws  of  this  realm ;  and  that  no  per*^ 
^'  son,  offending  in  any  such  offence,  shall  be  admitted  to  his 
^' clergy."(6) 

The  offence  consists  in  a  carnal  knowledge  committted  against  Definition  of 
the  order  of  nature  by  man  with  man ;   or  in  the  same  unnatural  ^^  offeaoo. 
manner  with  woman ;   or  by  man  or  woman  in  any  manner  with 

(a)  But  the  hooks  differ  as  to  the  by  the  general  act  of  1  Ed.  6.  c.  18.; 

mode  of  punishment.    According  to  but  hy  e  Ed.  S.  c.  29.  the  offence  was 

Britton,  a  sodomite  was  to  be  burnt,  made  felony  without  clergy,  though 

Britt.  lib.  6.  c.  9.    In  Fleta  it  is  said,  without  loss  of  lands  or  goods,  or  cor- 

pecaranies  et  »odomit(B  in  ierrd  vivi  ruption  of  blood.     But  this  act  of  9 

eonfodiantur.    With  this  the  Mirror  Ed.  6.  was  repealed  by  the  1  M.  c.  1. 

agrees :    but  adds,    "  Uunt  que  mC'  and  the  S5  U.  8.  c.  6.  also  stood  re-    ' 

*'  mtdre  seont  restrained  pur  le  grand  pealed  till  the  fifth  year  of  Elizabeth. 

*y  abomination  del  fait  ;*^  thereby  con-  Then  by  the  statute  5  £liz.  c.  17.  the 

signing  them,  with  just  indignation,  entire  act  of  25  H.  8.  c.  6.  is  revived  and 

to    shameftil   and    eternal    oblivion,  re-enacted,  so  that  the  offence  stands 

Mirr.  c.  4.  s.  14.    About  the  time  of  at  this  day  absolutely  felony  without 

Richard  the  First,  the  practice  was  to  benefit  of  clergy.     1  Hale  669.    And 

hang  a  man,  and  drown  a  woman,  offenders  stand mg  mute,  not  directly 

gnilty  of  this  offence.    3  Inst.  58,  answering,   or   challenging   peremp- 

-    {b)  This  act  was  at  first  only  tempo-  torily,  abov«  twenty,  are  deprived  of 

rary,  bat  made  perpetual  by  S%  Hen.  clergy,  by  the  general  enactment  of 

8.  c.  8.    It  was  afterwards  repealed  the  3  and  4  W.  and  M.  c.  9.  9.  S.     - 
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beast,  (c)  With  respect  to  the  carnal  knowledge  necessary  to 
constitute  this  offence,  as  it  is  the  same  that  is  required  in  the  case 
of  rape,  it  will  be  sufficient  to  refer  to  the  preceding  Chapter,  (d) 

To  constitute  this  offence,  the  act  must  be  in  that  part  where 
sodomy  is  usually  committed.  The  act  in  a  child's  mouth  does 
not  constitute  the  offence,  (o)  An  unnatural  connection  with  an 
animal  of  the  fowl  kind  is  not  sodomy;  a  fowl  not  coming 
under  the  term  '^  beast :"  and  it  was  agreed  clearly  not  to  be 
sodomy,  when  the  fowl  was  so  small  that  its  private  parts  would 
not  admit  those  of  a  man,  and  were  torn  away  in  the  attempt.  (/») 

Those  who  are  present,  aiding  and  abetting  in  this  offence,  are 
all  principals,  and  deprived  of  the  benefit  of  clergy :  (e)  but  if  the 
party  on  whom  the  offence  is  committed  be  within  the  age  of 
discretion,  namely,  under  fourteen,  (/)  it  is  not  felony  in  him, 
but  only  in  the  agent,  (g)  There  may  be  accessories  before  and 
after  in  this  offence,  as  the  statute  makes  it  felony  generally :  but 
accessories  are  not  excluded  from  clergy.  (A) 

The  indictment  must  charge  that  the  offender  contrh  natune 
ordinem  rem  habuit  veneream,  et  camaliter  cogfiovit.  (t)  But  it 
is  said,  that  this  alone  would  not  be  sufficient ;  and  that,  as  the 
statute  describes  the  offence  by  the  term  ^'  buggery,"  the  indict- 
ment should  also  charge  peccatumque  illud  sodomiticum  ^nglice 
dictum  buggery  adtunc  et  ibidem  nequiter,  felornch^  diabolic^,  [ac 
contrh  naturam^  commisity  ac  perpetravit.  {k) 

That  which  has  been  before  stated  with  regard  to  the  evi- 
dence and  manner  of  proof  in  cases  of  rape,  ought  especially 
to  be  observed  upon  a  trial  for  this  still  more  heinous  offence. 
When  strictly  and  impartially  proved,  the  offence  well  merits 
strict  and  impartial  punishment :  but  it  is  from  its  nature  so 
easily  charged,  and  the  negative  so  difficult  to  be  proved, 
that  the  accusation  ought  clearly  to  be  made  out.  The  evidence 
should  be  plain  .and  satisfactory,  in  proportion  as  the  crime  is 
detestable.  (/) 
_  In  cases  where  it  is  not  probable  that  all  the  circumstances  ne* 

oimmitltioay.  cessary  to  constitute  this  offence  will  be  proved,  it  may  be  ad- 
visable only  to  prefer  an  indictment  for  an  assault  with  mtent  to 
commit  an  unnatural  crime.  And  it  should  be  observed,  that  the 
mere  soliciting  another  to  the  commission  of  this  crime  has  been 
treated  as  an  indictable  offence,  (m) 


Eyidence. 


Attempts  to 


(c)  1  Hale  669.  Sam.  117.  3  Inst 
58,  59.  1  Hawk.  P.  C.  c.  4.  6  Bac.  Ab, 
Sod»m^.  4  Blac.  Com.  215.  1  Born. 
Just  Buggery.  1  East  P.  C.  c.  14. 
8. 1.  Wiseman's  case,  Fortesc.  91.  As 
to  the  offence  by  man  with  woman 
if  the  case  should  occur,  it  may  be 
proper  to  enquire  whether  the  doc« 
trine  in  the  text  is  sufficiently  sup* 
ported  by  the  authorities  cited. 

(d)  Ante^  558,  et  sequ, 

(0)  Rex  V.  Jacobs,  East  T.  1817. 
Ku9».  &Ry.  SSl. 

*    (p)  Rex  V.  Mulreaty,  Hit.  T.  1818. 
IIS.  Bayley,  J. 

ie)  1  Hale  670.  3  Inst  59.  Post. 
488,  483. 


r/)  Ante,  2,  3. 

(g)  1  Hale  670.   3  Inst  59.    1 
P.  C.  c.  14.  s.  8. 

{h)  1  Hale  670.    Post  488,  48S. 

(t)  1  Hawk.  P.  C.  c  4.  s.  8.  3  Inst 
58,  59. 

(k)  Post  484.  referring  to  Co.  Snt. 
351.  b.  as  a  precedent  settled  by  great 
advice. 

(/)  4  Blac.  Com.  815.    Jnte^  663. 

(in)  See  a  precedent  of  an  indict- 
ment for  such  solicitation,  8  Chit 
Crim.  L.  60.  And  for  the  principles 
and  cases  upon  which  sncn  an  in- 
dictment may  be  supported, 
44,45. 
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CHAPTER  THE  EIGHTH. 


OF  THB  aOHCIBiA  ABDUCTION  AND   UNI^WFUL  TAKING  AWAT 
OF  FBHALBS;   AND  OF  CXANOBSTINB  UARBIAOBS. 

t  • 

It  appears  to  be  the  better  opinion  that  if  a  man  manr  a  woman  Offences  at 
imder  age,  without  the  consent  of  her  father  or  guardian,  it  will  common  law- 
not  be  an  indictable  offence  at  common  law.  (a)  iBut  if  children 
be  taken  from  their  parents  or  guardians,  or  others  entrusted  with 
the  care  of  them,  by  any  sinister  means ;  either  by  violence,  deceit^ 
conspiracy,  or  any  corrupt  or  improper  practices,  as  by  intoxica- 
tion ;  for  the  purpose  of  manning  them ;  it  appears  that  such  cri- 
ming means  will  render  the  act  an  offence  at  common  law,  though 
the  parties  themselves  may  be  consenting  to  the  marriage,  (i) 
And  seduction  may  be  attended  with  such  circumstances  of  com- 
bination and  conspiracy  as  to  make  it  an  indictable  offence.  A 
case  is  reported  where  Lord  Grey  and  others  were  charged,  by  an 
infoiunatlon  at  common  law,  with  conspiring  and  intending  the 
ruin  'of  the  Lacly  Henrietta  Berkeley,  then  a  virgin  unmarried 
within  the  age  of  eighteen  years,  one  of  the  daughters  of  the  Earl 
of  Berkeley,  (she  being  under  the  custody,  &c.  of  her  father)  and 
soliciting  her  to  desert  her  father,  and  to  commit  whoredom  and  ' 

adultery  with  Lord  Grey,  who  was  the  husband  of  another  daugh- 
ter of  the  £arl  of  Berkeley,  sister  oi  the  Lady  Henrietta,  and  to 
live  and  cohabit  with  him:  and  fmrther,  the  defendants  were 
charged  that,  in  prosecution  of  such  conspiracy,  they  took  away 
the  lady  Henrietta  at  night,  from  her  father's  house  and  custody^ 
and  against  his  will,  and  caused  her  to  live  and  cohabit  in  divers, 
secret  places  with  Lord  Grey :  to  the  ruin  of  the  lady,  and  to  the 
evil  example,  &c.  The  defendants  were  found  guilty;  though 
there  was  no  proof  of  any  force ;  but  on  the  contrary  it  appeared^ 
that  the  lady,  who  was  herself  examined  as  a  witness,  was  desirous 
of  leaving  her  father's  house,  and  concurred  in  all  the  measures 
taken  for  her  departure  and  subsequent  concealment.  It  was  not 
shewn  that  any  artifice  was  used  to  prevail  on  her  to  leave  her 
father's  house  :  but  the  case  was  put  upon  the  ground  that  there 
was  a  solicitation  and  enticement  of  her  to  unlawful  lust  by  Lord 
Grey,  who  was  the  principal  person  concerned,  the  others  being 

(a)  1  East.  P.  C.  c.  !!•  s.  9.  p.  458.      information  for  a  misdemeaDor,   in 
{b)  Id.  ibid.  p.  459.    AndaeeinS    procurinf;  a  marriage  wilh  a  minor,  by 
Chit  Crim.  L.  713.  a  precedent  of  an    false  allegations. 
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his  seryants,  or  per90ii8  acting  by  his  command^  and  under  his 
controuL  (c) 
OffencM  by  The  forcible  abduction  and  unlawful  taking  away  of  women  and 

statHtef •  female  children  are  made  highly  penal  by  the  provisions  of  several 

statutes. 
3  Hen.  7.  c.  2.      The  statute  3  Hen.  7«  c.  2.  relates  to  the  forcible  taking  away 
r^bi  ^t^'      ^^  ^  woman  of  substance  against  her  wilL    It  recites  that  women, 
aw^of  a  wo?  as  well  niaidens  as  widows  and  wives,  having  substances,  some  m 
man  of  snb-     goods  moveable,  and  some  in  lands  and  tenements,  and  some  being 
ttanceafelony.  ggj^g  apparent  unto  their  ancestors,  for  the  lucre  of  such  sub- 
stances, had  been  oftentimes  taken  by  misdoers,  contrary  to  thdr 
will,  and  after  married  to  such  misdoers,  or  to  others  by  their  as- 
sent, or  defiled,  to  the  great  displeasure  of  God,  and  contrary  to 
the  King's  laws,  and  disparagement  of  the  said  women,  and  utter 
heaviness  and  discomfort  of  their  friends,  and  to  the  evil  ensample 
of  all  other :  and  then  enacts,  ''that  what  person  or  persons  from 
''  henceforth  that  taketh  any  woman  so  against  her  will,  unlaw- 
^  fuUy ;  that  is  to  say,  maid,  widow,  or  vnfe,  that  such  taking, 
^  procuring,  and  abetting  to  the  same,  and  also  receiving  wittingly 
''  the  same  woman,  so  t^en  against  her  will,  and  knowing  Uie 
'*  same,  be  felony ;  and  that  such  misdoers,  takers,  and  procura- 
''  tors  to  the  same,  and  receitors,  knowing  the  siud  offence,  in  form 
''  aforesaid,  be  henceforth  reputed  and  judged  as  principal  felons. 
''  Provided  always,  that  this  act  extend  not  to  any  person  taking 
''  any  woman,  only  claiming  her  as  his  ward  or  bondwoman.'' 
And  offenders       Clergy  was  taken  away  from  persons  found  guilty  of  offences 
SSiSbr  w'     ^?^^"8^  ^^  statute,  by  the  39  Eliz.  c.  9. :  but  the  late  statute, 
transportation  '  ^^*  ^'  ^*  ^^^*9  repeals  this  enactment  of  the  39  £liz.  c.  9.,  and 
or  imprison-     enacts,  that  persons  duly  convicted  of  such  oflfences  shall  be  liable 
■'•'^  to  be  transported  beyond  the  seas  for  life,  or  for  such  term  not 

less  than  seven  years,  as  the  court  before  which  such  person  shall 
be  convicted  shall  adjudge ;  or  shall  be  liable,  in  case  the  said 
court  shall  think  fit,  to  be  imprisoned  only,  or  imprisoned  and  kept 
to  hard  labour  in  the  common  gaol,  penitentiary  house,  or  house  of 
correction,  for  any  term  not  exceeding  seven  years. 
Accessories.  It  was  made  a  question  of  considerable  doubt  whether  persons 
^^  receiving  wittingly  the  woman  so  taken  against  her  will,  and 
^'  knowing  the  same,"  were  ousted  of  clergy  by  the  statute  of 
Elizabeth,  when  that  statute  was  in  existence,  (d)  But  it  was 
agreed  that  those  who  received  the  qffinder,  knowingly,  were  only 
accessories  after  the  fact,  according  to  the  rule  of  the  common 
^^'  if)  With  respect  to  those  -who  are  only  privy  to  the  mar- 
riage, but  in  no  way  parties  or  con'^enting  to  the  forcible  taking 
awav,  it  has  been  holden  that  they  are  not  within  the  statute,  (g) 
Where  the  woman  has  nothing,  and  is  not  heir  apparent,  the 
case  is  not  within  the  statute,  {x)  Thus  where  a  man,  worth 
5^000/.  in  lands  and  goods,  had  a  son  and  a  daughter,  and  the 

(e)  R«x  V.  Lord  Grey  and  others,  3    41.  s.  9.    3  Inst  61.    SL  P.  C.  44,    1 
St  Tri.  619.    i  East.  P.  G.  c.  1 1 .  s.  1 0.    East  P.  C.  c.  1 1 .  s.  8.  p.  458, 453. 

p.  460.  {g)  FuIwood*s  case,  Cro.  Car.  488» 

(4  I  Hale  661.  I  East  P.  C.  c.  11.    489.  1  Hawk.  P.  C.  c.  41.  s.  la 

8.  8.  p.  458,  459.  (jr)  IS  Co.  100. 

(f)  1  Hale  661.  1  Hawk.  P.  C.  c. 
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daughter  was  enticed  from  his  honse^  forced  into  the  country^  and 
there  married :  a  bill  being  exhibited  against  the  husband  for  this 
conduct^  it  was  referred  to  the  Chief  Justice  and  Hobart^  whether 
this  was  within  the  statute,  and  so  not  examinable  in  the  Star 
Chamber :  and,  on  conference  with  all  the  Judges,  they  held  that 
it  was  not  within  the  statute ;  because  the  daughter  had  no  sub- 
stance of  her  own,  and  was  not  heir  apparent ;  and  it  was  only  to 
women  having  substance  of  their  own,  or  being  heirs  apparent^ 
tliat  the  statute  applied,  (y) 

It  is  no  sort  of  excuse  that  the  woman  was  at  first  taken  awav  Constrnetion 
with  her  own  consent,  if  she  afterwards  refused  to  continue  witn  of  thcstotute 
the  o£fender,  and  was  forced  against  her  will;  for,  till  the  time  3'Hen.7.c.2. 
when  the  force  was  put  upon  her,  she  was  in  her  own  power  j  and 
she  may  from  that  time  as  properly  be  said  tolye  taken  against  her 
will,  as  if  she  had  never  given  any  consent.  (A)  Getting  a  woman 
inveigled  out  by  confederates,  and  then  detaining  and  taking  her 
away,  is  a  taking  within  the  statute.  Thus,  where  a  confe&rate 
of  the  prisoner's  inveigled  a  girl  of  fourteen^  having  a  portion  of 
5,000/.,  to  go  with  her  and  a  maid  servant  in  a  coach  into  the 
Park,  where  the  prisoner  got  into  the  coach,  and  the  two  women 
got  out :  and  the  prisoner  detained  the  ml  while  the  coach  took 
them  to  his  lodgings  in  theStrand ;  and  Uie  next  morning  he  pre- 
vailed upon  her  (having  threatened  to  carry  her  beyond  sea  if  she 
refused)  to  marry  him,  and  (though  he  was  apprehended  on  the 
same  day)  there  was  evidence  that  she  was  deflowered ;  the  pri- 
soner was  convicted  and  executed,  (z)  The  taking  alone  will  not 
constitute  the  oSence :  it  is  necessary  that  the  woman  taken  away 
be  married  or  defiled  by  the  misdoer,  or  by  some  others  with  his 
consent,  (a)  But  if  she  were  under  force  at  the  time  of  the  taking, 
it  is  not  at  all  material  whether  she  were  ultimately  married  or 
defiled  with  her  own  consent  or  not ;  for  an  offender  shall  not  be 
considered  as  exempted  from  the  provisions  of  the  statute,  by  hav- 
ing prevailed  over  tne  weakness  of  a  woman,  whom  he  got  into  his 
power  by  such  base  means-  (t)  And  a  marriage  will  be  sufficient 
to  constitute  the  offence,  though  the  woman  was  in  such  fear  at 
the  time  that  she  knew  not  what  she  did.  Sarah  Cox,  an  orphan, 
having  1,300/.,  was  forced  from  her  house  at  Islington  into  Surrey^ 
and  there  married.  The  indictment  against  the  two  men  who  car- 
ried her  away,  and  one  of  whom  married  her,  was  in  Surrey,  and 
the  taking  was  alleged  there.  She  was  examined  as  a  witness ;  and 
swore  that  when  she  was  married  she  was  in  such  fear  that  she 
knew  not  what  she  she  said  or  did.  Several  objections  were  made. 
It  was  urged,  that  the  taking  being  in  Middlesex,  the  indictment 
should  not  have  been  in  Surrey,  no  force  having  been  proved  there : 
but  the  court  said  it  was  a  continuing  force  into  Surrey ;  and, 
therefore,  a  forcible  caption  there,  llien  it  was  said,  that  the 
marriage  was  null ;  because  the  woman  did  not  know  what  she 

(y)  Bruton  v.  Morris,  Hob.  188.,  and  19  Co.  100. 
see  Cro.  Car.  485.  (0  1  Hale  660.    1  Hawk.  P.  C.  c.  4 1 . 

(*)  1  Hawk.  P.  C.  c.  41.  8.  7.    Cro.  s.  8.    Fulwood's  case,  Cro.  Car.  485, 

Car.  485.  493.    Swendsea's  case,  5  St.  Tri.  450» 

{%)  Rex  V.  Brown,   1  Yentr.  843.  464, 468.  .    . 

(«}  ADd.  115.  Cro.  Car.  486,  489. 
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said  or  did :  but  the  court  held,  that  though  this  might  avoid  the 
marriage^  yet  it  was  a  marriage  defaciOy  and  sufficient  within  the 
statute.  Further  it  was  urg^,  that  an  intent  to  marry  or  defile 
was  not  alleged  in  the  indictment :  but  the  court  said  it  was  not 
necessary,  (r)  , 

Of  the  conoty  If,  howeyer,  a  woman  be  taken  away  forcibly  in  one  county^  and 
in  which  the  afterwards  go  voluntarily  into  another  county,  and  be  there  nuir- 
be^to  have  ^ed  or  defiled,  with  her  own  consent,  the  fact  is  not  indictable  in 
been  com-  either  county ;  on  the  ground  that  the  ofience  was  not  complete  in 
mitted.  either  i  but  if,  by  her  being  carried  into  the  second  county,  or  in 

any  other  manner,  there  being  a  continuing  force  in  that  county^ 
the  offender  may  be  indicted  there ;  though  the  marriage  or  defile- 
ment ultimately  took  place  with  the  woman's  own  consent.  (J) 
Case  of  Lock*       The  doctrine,  that  there  must  be  a  continuance  of  the  force  into 
rad  ^ndon     ^^  county  where  the  defilement  takes  place  was  recognized  and 
Goidon.  acted  upon  in  a  case  of  recent  occurrence,  and  one  by  which  a 

There  must  be  great  deal  of  public  interest  was  excited.  The  prisoners,  Lockhart 
SfXTJT  Gordon,  a  clergyman,  and  Loudon  Gordon,  his  brother,  were  m- 
Into  the  conn-  dieted  upon  tUs  statute,  for  the  forcible  abduction  of  Bachad 
^irwherethe  Antonina  Lee,  under  the  following  circumstances.  The  prosecu- 
takea'pUboe.  ^™^  Mtb.  Lee,  a  natural  daughter  of  Lord  Le  De  Spencer,  and  en- 
titled by  his  Lordship's  will  to  a  considerable  fortune,  married,  in 
the  year  17^4,  and  when  she  was  about  the  age  of  twenty,  a  Mr. 
M.  A.  Lee,  from  whom  she  shortly  afterwards  separated,  and  con- 
tinued to  Uve  apart  from  him,  in  the  receipt  of  an  income  of  above 
900/.  per  annum,  secured  to  her  separate  use.  In  the  month  of 
December,  1803,  when  she  was  living  in  Bolton-Row,  Piccadilly, 
the  prisoner  Loudon  Gordon,  under  the  care  of  whose  mother  ^e 
had  been  placed  for  some  time  when  a  girl,  introduced  himself  to 
her,  by  means  of  her  medical  attendant,  as  an  old  acquaintance ; 
and  some  short  lime  afterwards,  the  other  prisoner  Lockhart  Gor- 
don also  called  upon  her ;  and  both  of  them  being  recognized  by 
her,  they  continued,  but  more  especially  Loudon  Gordon,  occa- 
'  laionally  to  visit  at  her  house.  Loudon  Gordon  called  four  or  five 
times  in  the  month  of  December,  and  several  times  in  the  foUow- 
^ing  January,  previous  to  the  transaction  in  question.  Mrs.  Lee 
stated,  that  their  tonversations,  on  these  visits,  were  chiefly  upaa 
books,  as  her  habits  were  studious ;  but  that  lipon  Loudcm  Gordon 
•tdcing  leave  after  his  first  visit  he  saluted  her ;  and  that  on  his 
second  visit  she  warned  him  against  entertaining  any  attachm^it 
for  her,  which  she  thought  a  likely  thing  to  happen,  as  he  was  a 
young  man ;  and  that,  upon  her  giving  t£is  caution,  he  said  he  had 
an  attachment,  and  that  his  happiness  was  in  her  hands.  By  way 
of  changing  the  conversation,  she  then  read  to  him  an  account  <» 
a  dream,  which  she  had  had,  and  requested  him  to  interpret  i^ 
which  he  afterwards  did  by  sending  to  her  an  interpretation, 
which  was  clever  and  ingenious.  The  third  time  he  called  he 
proposed  a  tour  into  Wales,  which  she  did  not  agree  to,  either 
then  or  at  any  time  5  but  she  admitted  that  she  did  not  give  such 

(r)  Rexv.  Fulwood,  Cro.  Car.  482,        (j)  Fulwood'd  cue.  Cro.  Car.  4S5, 

4S4,  488,  403.    The  prisoners  were  488.    1  Hale 660.    1  Hawk.P.C.  c.  41. 

found  i^uilty,   and   sentenced  to  be  «.  9.    1  East.  P.  C.c.  ll.s.1.  p.  463* 
hanged. 
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an  abflolute  refusal  as  to  prevent  his  mentioning  the  subject  again^ 
and  that,  in  a  letter  which  he  wrote  to  her,  about  the  12th  of  Ja« 
nuary,  (and  which  contained  strong  declarations  of  attachment)  he 
alluded  to  the  tour :  but  she  expressly  stated,  that  she  did  not 
know  of  any  plan  for  going  with  him  any  where,  nor  ever  con- 
sented to  any  such  plan ;  though^  when  it  was  mentioned  by  him 
on  the  same  day  on  which  she  received  his  letter,  she  said,  ^^  We 
^*  wiU  talk  of  it.''  A  letter  from  Lockhart  Gordon  was  received  by 
her,  together  with  that  from  Loudon,  in  which  he  also  mei^tionea 
the  prmK>sed  tour  as  likely  to  conduce  to  her  hf^piness ;  described 
hims^as  having  a  head  to  conceive,  a  heart  to  feel,  and  a  hand  to 
execute,  whatever  might  be  for  her  advantage;  and  declared  that  if 
hk  brother  ever  deceived  her,  he  would  blow  his  brains  out.  A 
short  time  before  Sunday,  the  15th  of  January,  Mrs.  Lee  invited 
Loudon  Gordon  to  dine  with  her  on  that  day,  and  requested  that 
he  would  bring  his  brother  Lockhart  with  him ;  and  they  came 
acoordii^ly.  This  was  the  time  at  which  the  ofience  was  alleged 
to  have  been  committed.  According  to  Mrs*  Lee's  account  of  the 
Material  transactions  at  that  time,  it  appeared  that  after  dinner 
she  said  to  Lockhart  Gordon,  ^^  Wliat  do  you  think  of  the  extraor- 
^*  dinary  plan  your  brother  has  proposed  ?"  To  which  he  replied, 
^'  If  he  loves  you,  and  you  love  nim,  I  think  it  will  tend  to  your 
^'  mutual  happiness ;  you  will  gain  tivb  friends."  That  she  did 
not  recollect  any  thing  more  being  said  upon  the  subject  till  Lock- 
hart Gordon  pulled  out  his  watch,  said  it  was  near  seven  o'clock^ 
and  that  the  chaise  would  soon  be  there ;  and  said  further,  ^^  You 
^'  must  go  with  Loudon  to  night."  She  thought  this  a  joke ;  as 
no  mention  had  been  previously  made  of  leaving  lAmdMiy  or  of  any 
chaise ;  and  she  knew  of  no  preparations  having  been  made  for  her 
leaving  London.  About  this  time  Loudon  Gordon  came  towards 
Mrs.  Lee,  with  a  ring,  and  attempted  to  put  it  on  her  finger ;  but 
she  drew  away  her  hand,  and  the  ring  was  left;  upon  the  ttdMe. 
She  then  attempted  to  go  up  stairs,  but  Lockhart  Gordon  said  she 
should  not,  and  placed  himself  against  the  door ;  and  either  at  that 
time,  or  soon  afterwards,  he  produced  a  pistol :  she,  however,  after 
having  rung  the  bell  violently,  got  out  at  the  door,  and  went  up 
stairs,  where  she  said  to  her  female  servant,  '^  There  is  a  plan  to 
'*  take  me  out  of  my  house ;  they  are  armed  with  pistds ;  say  no 
^^  more  but  watch."  She  described  herself  as  having  felt  quite 
panic-struck  at  that  time.  Soon  afterwards  the  prisoners  came 
up  stairs ;  and  Lockhart  Gordon  said.  '^  I  am  determined  you  shall 
^'  go :"  this  was  not  said  in  a  threatening  manner ;  but  soon  after- 
wards, upon  her  saying  to  him,  ^'  What  right  have  you  to  force  me 
^  out  of  my  house  ?"  He  said,  '^  I  am  desperate,"  and  looked  as  if 
he  was  so.  Mrs.  Lee  described  herself  as  then  getting  into  a  very 
wretched  and  confused  »tate  of  mind,  not  absolutely  stupid,  but 
unable  to  recollect  what  passed.  But  it  appeared,  nrom  the  evi- 
dence of  her  servants,  that  Loudon  Gordon  first  came  down  stairs, 
and  sent  the  footman  to  call  a  coach,  wi^o  went  accordingly;  and 
that  the  only  servants  then  in  the  house  were  two  females :  that 
Lovidon  returned  up  stairs,  when  a  scufSe  was  heard  almost  imme^ 
dialely,  and  Mrs.  Lee  called  out, ''  I  am  determined  not  to  go  out 
<<  of  my  own  house  j*^  to  which  Lockhart  Gordon  replied^  '^  I  am 
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^^  desperate,  Mrs.  Lee/'  The  female  servants  went  immediately 
up  stairs,  and  found  Lockhart  pushing  Mrs.  Lee  out  of  the  drawing 
room,  with  his  arm  round  her  waist,  and  Loudon  near  them.  Mrs* 
Lee  was  in  a  thin  muslin  dress,  with  a  small  crape  handkerchief 
about  her  head,  as  she  was  dressed  for  dinner,  and  without  any  hat 
or  bonnet.  One  of  the  servants  put  her  arms  round  Mrs.  Lee's 
waist  to  drag  her  away ;  but  Lockhart  Gordon  produced  a  pistol, 
and  swore  that  he  would  shoot  the  servant^  by  which  she  was  w» 
much  alarmed  that  she  desisted.  The  other  servant  then  tookMrs.^ 
Lee  by  the  hand  3  but  quitted  it  upon  Lockhart  Gordon's  threat- 
ening also  to  shoot  her,  and  presenting  a  pistol.  Lockhart  Gordon 
then  laid  hold  of  on^  of  the  servants  ^  and,  both  of  them  being  so 
mndi  alarmed  as^  to  make  no  further  resistance,  Loudon  Grordon 
put^his  arm  round  Mrs.  Lee's  waist,  and  took  her  down  stairs,  and 
out  at  the  street  door ;  when  Lockhart  Gordon  immediately  fol- 
lowed. It  appeared,  by  other  witnesses,  that  a  post  chaise,  which 
the  prisoners  had  ordered  in  the  course  of  the  morning,  was  at.that 
time  waiting  at  the  end  of  Bolton-Row }  that  Mrs.  Lee  was  taken 
to  it  by  Loudon  Gordon;  that  Lockhart  Gordon  followed;  and 
that  it  drove  off  immediately  on  the  road  to  tJxbridge.  Mrs.  Lee's 
account  was,  that  though  she  remembered  but  imperfectly  what 
took  place  at  the  time  she  was  taken  away,  she  was  certain  that 
she  went  from  the  house  against  her  will,  but  that  no  manual  force 
was  used  to  get  her  into  the  chaise.  She  described  herself  as  in  a 
state  of  partial  stupefaction :  and  several  of  the  witnesses  spoke  of 
her  as  being  of  a  very  nervous  frame,  easily  agitated,  and  subject 
to  depression  of  spirits  to  such  an  extent  as  to  be  occasionally  in  a 
state  of  great  mental  misery* 

As  soon  as  Mrs.  Lee  and  the  two  prisoners  had  got  into  the 
chaise,  it  drove  off  at  a  smart  pace  towards  Uxbridge,  Mrs.  Lee 
sitting  in  the  middle  between  the  prisoners ;  and  it  appeared  that, 
after  changing  horses  at  Uxbridge  and  at  Wycombe,  the  party 
arrived  at  Tetsworth,  about  twelve  miles  from  Oxford,  between 
one  and  two  o'clock  in  the  morning.  Mrs.  Lee  stated,  that  she 
frequently  remonstrated  with  the  prisoners  in  the  course  of  the 
journey;  and  particularly  told  Lockhart  Gordon  that  it  was  '^  a 
'^  most  infernal  measure,  and  a  breach  of  hospitality :"  and  re- 
peatedly asked  him  for  a  chaise  to  take  her  back  to  London; 
making  the  implication  principally  to  him,  because  he  seemed  to 
have  taken  the  lead  in  the  whole  business.  But  it  appeared,  as 
well  from  her  own  admissions  as  from  the  evidence  of  the  post- 
boys, that  she  never  called  for  assistance  at  the  inns,  turnpike- 
gates,  or  other  places ;  and  one  of  the  post-boys  stated,  that,  at 
Wycombe,  one  of  the  prisoners  asked  her,  whether  she  would  stay 
there  or  go  on  to  Tetsworth  or  Oxford;  and  that  her  answer  was^ 
^^  I  don't  care."  Mrs.  Lee  also  admitted,  that  a  ring  was  put  upon 
her  finger  in  the  course  of  the  journey  by  Loudon  Gordon ;  and 
that,  during  the  journey,  but  whether  before  they  got  to  Uxbridge 
or  afterwiards  she  could  not  tell,  she  took  a  steel  necklace,  with  a 
camphire  bag  attached  to  it,  from  her  neck,  and  threw  it  out  6[  the 
window  of  the  chaise,  saying,  ^'That  was  my  charm  against  plea- 
^'  sure ;  I  have  now  no  occasion  for  it.'^  She  said^  that  she  used 
the  word  ^'  charm/'  as  alluding  tQ  the  supposed  medical  property 
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of  camphire  in  quieting  the  nerves,  and  calming  the  passions,  par-^ 
ticularly  the  passion  which  a  person  of  one  sex  feels  for  a  person 
of  the  other ;  and  that  she  was  in  the  habit  of  wearing  it  as  a  seda- 
tive :  that  at  the  time  she  used  the  expression  she  gave  herself  up, 
but  that  she  afterwards  expostulated.  And  she  also  admitted,  that 
during  the  journey  she  made  some  inquiries  concerning  Loudon 
Gordon's  health ;  and  might,  perhaps,  have  inquired  ho^  long  it 
was  since  he  had  been  acquainted  with  a  person  of  her  own  sex. 

At  Tetsworth  the  parties  got  out  of  the  chaise,  and  supper  and 
beds  were  ordered  to  be  prepared.  Mrs.  Lee  stated,  that  she  eat 
a  good  supper,  and  that  there  was  a  good  deal  of  cheerful  conver- 
sation during  the  repast;  the  whole  of  which  she  did  not  recollect^ 
but  that  part  of  it  related,  as  she  believed,  to  Egyptian  hierogly- 
phics and  architecture.  A  question  was  then  put  to  her,  whether 
the  whole  of  what  passed  might  not  have  induced  Loudon  Gordon 
to  have  believed  that  he  might  approach  her  bed ;  to  which  she 
answered,  ^  It  might;  I  was  hi  desperation.''  She  admitted,  that 
she  might  have  told  Loudon  Gordon  to  see  that  the  sheets  were 
well  aired :  but  said  that  if  she  had  had  the  perfect  exercise  of  her 
judgment,  and  her  mind  had  been  free  from  force,  she  should  have 
been  more  inclined  to  have  ordered  a  chaise  than  to  have  gone  to 
bed.  After  she  had  gone  up  stairs  into  the  bed-room,  the  cham- 
bermaid asked  her,  when  she  should  be  in  bed,  and  when  the  gen- 
tleman should  come  up ;  to  which  she  replied^  '^  In  ten  minutes.''^ 
Upon  this  statement  oi  Mrs.  Lee's,  in  her  examination,  the  foUow- 
ing  question  was  put  to  her,  ^^  What  induced  you  to  send  such  a 
message  ?"  and  it  was  objected  to  by  the  counsel  for  the  prisoners^ 
on  the  ground  that  it  was  not  a  question  as  to  a  fact,  but  to  some* 
thin^  existing  in  the  mind  of  the  witness.  -  Lawrence,  J.  over- 
ruled the  objection :  but  said,  that  whether  the  answer  would  be 
evidence  or  not  must  depend  upon  the  nature  of  it;  that  if  Mrs. 
Lee  should  answer,  '^  I  thought  my  life  in  danger;  for  Lockhart 
'^  Gordon  told  me,  if  I  did  not  let  Loudon  Gordon  come  to  bed  to 
'^  me,  he  would  blow  my  brains  out ;"  such  answer  would  certainly 
be  evidence,  though  the  apprehensions  of  the  witness,  unsup- 
ported by  words  used  by  the  prisoners,  or  facts^  would  not.  The 
question  was  then  put ;  and  Mrs.  Lee  answered,  '^  I  was  under 
**  the  impression  that  my  life  was  in  danger  from  Lockhart 
^'  Gordon ;  and  I  was  apprehensive  of  some  serious  scufSie  at  the 
^^  inn,  in  which  lives  might  be  lost."  Mrs.  Lee  then  stated,  that 
shortly  after  the  chambermaid  left  the  room  Loudon  Gordon  came 
to  bed  to  her,  and  remained  with  her  all  the  night ;  and  that  the 
intercourse  took  place  between  them,  which  usually  takes  place 
between  husband  and  wife. 

These  were  the  material  fisu^ts  of  the  case,  with  the  addition, 
that  it  was  proved  by  the  woman  with  whom  the  prisoners  lodged 
in  London,  that,  previous  to  the  time  when  this  transaction  took 
place,  Lockhart  Uordon  was  pressed  for  money,  and  backward  in 
nis  payments,  and  that  Loudon  Gordon  had  admitted  to  her  that 
he  was  in  distressed  circumstances.  The  learned  counsel  for 
the  prisoners  was  proceeding  in  his  cross-examination  of  Mrs. 
Lee,  to  question  her  as  to  her  religious  principles ;  and  she  had 
just  admitted^  that  she  seldom  went  to  any  place  of  worship. 
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and  was  inclined  to  doubt  the  Chriatiaa  religion^  when  Lawience, 
J.,  after  having  enquired  of  the  counsel  for  the  proBecution, 
whether  they  had  any  further  evidence  to  offer  of  torce  in  the 
county  of  Oxford,  and  been  told  by  them  that  they  had  not,  said, 
tibat  he  was  of  opinion  the  case  should  not  proceed  any  farther. 
The  learned  judge  then  addressed  himself  to  the  jury,  and  told 
them,  that,  in  order  to  constitute  the  offence  with  which  the  pri- 
soners were  charged,  there  must  be  a  forcible  taking,  and  a  con- 
tinuance of  that  force  into  the  county  where  the  defilement  takes 
place,  and  where  the  indictment  is  preferred:  that  in  the  present 
case,  though  there  ^>peared  clearly  to  have  been  force  used  for 
the  purpose  of  taking  the  prosecutrix  from  her  house,  yet  it 
appeared  also,  that  in  the  course  of  the  journey  she  consented ;  as 
she  did  not  ask  for  assistance  at  the  inns,  turnpike  gates,  &c« 
where  she  had  opportunities ;  and  that,  as  she  was  unable  to  fix 
times  or  places  with  any  precision,  this  consent  probably  took 
place  before  the  parties  came  into  the  county  of  Oxford;  and  that 
they  must  therefore  acquit  the  prisoners.  (Ar) 

It  has  been  resolved,  that  an  indictment  for  this  offence  must 
expressly  set  forth  that,  the  woman  taken  away  had  lands  or  goods, 
or  was  heir  apparent ;  and  that  the  taking  was  against  her  will ; 
and  that  it  was  for  lucre ;  and  also  that  she  was  married  or  de- 
filed; such  statements  being  necessary  to  bring  a  case  within  the 
preamble  of  the  statute,  to  which  the  enacting  clause  clearly 
refers,  when  it  speaks  of  persons  taking  away  a  wonuoi  ^  so 
against  her  will.''(/)  But  it  is  said  not  to  be  necessary  to  state 
in  the  indictment,  ibsX  the  taking  was  with  an  intention  to  marry 
or  defile  the  party,  because  the  words  of  the  statute  do  not  require 
such  an  intention,  nor  does  the  want  of  it  in  any  way  lessen  the 
injury,  (m) 

There  is  no  doubt  but  that  the  woman  taken  away  and  married 
may  be  a  witness  against  the  offender,  if  the  force  were  continuing 
upon  her  till  the  niarriage ;  and  that  she  may  herself  prove  such 
continuing  force  :(n)  for,  though  the  offender  be  her  husband  <fe 
fdctOy  he  is  no  husband  de  jure^  in  case  the  marriage  was  actually 
against  her  will.(o)  It  seems,  however,  to  have  b^n  questioned, 
how  far  the  evidence  of  the  inveigled  woman  can  be  allowed,  in 
^cases  where  the  actual  marriage  is  good  by  her  consent  having 
been  obtained  after  her  forcible  abduction,  (p)  But  other  autho- 
rities appear  to  agree,  that  it  should  be  a<hnitted,  even  in  that 
case ;  esteeming  it  absurd  that  the  offender  should  thus  tekt  ad- 
Co)  1  Hale  660»  961.  4  Blac.  Con. 
209. 

(f»)  1  Hale  661,  where  the  author 
observes  upon  Brown's  case,  (mIt, 
note  (ft) )  that  some  of  the  reasoos  why 
the  woman  was  sworn  and  gave  evi- 
dence were,  that  there  was  no  cohabi- 
tation, and  that  there  was  coBcorring 
evidence  to  prove  the  whole  (act:  bat 
that  if  she  nad  freely,  and  without 
coBstraint,  lived  with  the  person  who 
married  her  for  any  considerable  time« 
her  examination  in  evidence  might  be 
more  questionable. 


{k)  Rex  V.  Lockhart  and  Loudon 
Gordon,  eor.  Lawrence,  J.,  Oxford 
Lent  Ass.  1804. 

(0  1  Hawk.  P.  C.  c.  41.8.  4.  1  Hale 
460.  4  Blac.  Com.  8. 

(m)  Bex  V.  Fulwood,  Cro.  Car.  488. 
JnUy  570,  571.  It  is  said,  however,  in 
IHale  660,thatthe  words  eA  intentione 
mdiptam  murii^nulum  are  usually  add* 
ed  in  indictments  upon  this  statute, 
and  that  it  is  safest  so  to  do. 

(ft)  Fullwood*s  case,  Cro.  Car.  48& 
Brown*s  case,  1  Yeptr.  243»  9wend- 
len's  case^  5  St.  Tri.  4I^0» 
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Tantage  of  his  own  wrong,  and  that  the  very  ^ct  of  marriage, 
which  is  a  principal  ingredient  of  his  crime,  should  (by  a  forced 
construction  of  law)  be  made  use  of  to  stop  die  mouth  of  the  most 
material  witness  against  him.  (7)  And  where  the  marriage  was 
against  the  will  of  the  woman  at  the  time,  there  does  not  seem  to 
be  any  good  ground  upon  which  her  competency  can  be  objected 
to,  though  she  may  have  given  her  subsequent  assent,  (r)  It  also 
appears  to  have  been  ruled  upon  debate,  in  a  modem  case,  that  ti 
wife  is  a  competent  witness  for,  as  well  as  against,  her  husband, 
on  the  trial  of  an  indictment  for  this  o£fence,  although  she  has 
cohabited  with  him  from  the  day  of  her  marriage.  («) 

The  statute  4  and  5  Ph.  and  M.  c.  8.  makes  provision  for  the  statute  4  and 
punishment  of  an  offence  of  the  same  kind  as  that  which  we  have  ^  ^^  ^  ^* 
Deen  considering  upon  the  statute  of  Hen.  J,,  but  inferior  in  degree, 
and  differing  also  in  this,  that  the  taking  away  of  the  woman  need 
not  be  attended  with  force. 

The  second  section  of  this  statute  enacts,  '^  that  it  shall  not  be  4  and  5  Pb. 
^*  lawful  to  any  person  or  persons  to  take  or  convey  away,  or  *"*  wx)Mbit« 
^'  cause  to  be  taken  or  conveyed  away,  any  maid,  or  woman  child  the  uking 
*^  unmarried,  being  under  the  age  of  sixteen  years,  out  of  or  from  away  a  maid 
*'  the  possession,  custody,  or  governance,  and  against  the  will  of  ™^'fil^,[f*'' 
"  the  tather  of  such  maid  or  woman  child,  or  of  such  person  or  the  castody 

Eersons  to  whom  the  father  of  such  maid  or  woman  child,  by  of  thefother 
is  last  will  and  testament,  or  by  any  other  act  in  his  lifetime,  ®'  S««™n* 
hath  or  shall  appoint,  assign,  bequeath,  give,  or  grant  the  order^ 
keeping,  education,  or  governance  of  such  mud  or  woman  child, 
except  such  taking  and  conveying  away  as  shall  be  had,  made, 
or  done,  by  or  for  such  person  or  persons,  as  without  fraud  or 
covin  be,  or  then  shall  be,  the  master  or  mistress  of  such  maid 
or  woman  child,  or  the  guardian  in  socage,  or  guardian  in  chi- 
valry, of  or  to  such  maid  or  woman  child/' 
llie  third  section  of  the  same  statute  enacts,  ^^  that  if  any  per-  4  and  5  Ph. 
**  son  or  persons  above  the  age  of  fourteen  years,  shall  unlawfully  '°^  ^'  ^'  ^'^ 
**  take  or  convey,  or  cause  to  be  taken  or  conveyed,  any  maid  or  Jon  taking*'" 
^'  woman  child  unmarried,  being  withm  the  age  of  sixteen  years,  away  a  maid 
**  out  of  or  from  the  possession,  and  against  the  will  of,  the  father  "^^®'  mcmIo* 
^'  or  mother  of  such  child,  or  out  of  or  from  the  possession  and  of  the  fa^er  ^ 
agidnst  the  will  of  such  person  or  persons  as  then  shall  happen  or  mother,  or 
to  have,  by  any  lawful  ways  or  means,  the  order,  keeping,  edu-  f °^prilj>^d 
cation,  or  governance  of  any  such  maiden  or  woman  child ;  that  for'two  years* 
then  every  such  person  and  persons  so  offending,  being  thereof  or  fined. 
lawfully  attainted  or  convicted  by  the  order  and  due  course 
^^  of  the  laws  of  this  realm,  (other  than  such  of  whom  such  person 
^^  taken  away  shall  hold  any  lands  or  tenements  by  knight  s  ser- 
'^  vice)  shall  have  and  suffer  imprisonment  of  his  or  their  bodies, 
^'  by  the  space  of  two  whole  years,  without  bail  or  mainprise,  or 
^  else  shall  pay  such  fine  for  his  or  their  said  offence^  as  shall  be 

(f )  4  Blac.  Com.  809,  **  settled^  that  in  all  cases  of  personal 

(r)  1  EasL  P.  C.  c  1 1.  8.5.  p.  454.  >  "  injuries  committed  by  the  nusband 

(f)  Perry^s   case*   BrUUl^    1794.     I  **  or  wife  against  each  other,  the  in- 

Hawk.  P.  C.  c.  41 .  8. 1 8.^  and  in  I  East  "  jnred  party  is  an  admissible  witness 

V,  C.  c.  11.  s.  5.  p.  455.  the  learned  "  against  the  other,"    And  see  fwU 

author  says,  *'  I  conceive  it  to  be  now  Book  on  Evidence. 
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4  and  5  Ph. 
and  M.  c.  8. 
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statute. 


Of  the  unlawful  taking  away  of  Females.    [b6oK  lit 

^  assessed  by  the  council  of  the  queen's  highness,  her  heirs  or 
*^  successors,  in  the  star  chamber  at  Westminster." 

The  fourth  section  further  enacts,  ^^  that  if  any  person  or  pcN 
^^  sons  shall  so  take  away,  or  cause  to  be  taken  away,  as  is  afore- 
'^  said,  and  deflower  any  such  maid  or  woman  child  as  is  aforesaid, 
'^^  or  shall  against  the  will,  or  unknowing  of  or  to  the  father  of  any 
'^  such  maid  or  woman  child,  if  4he  father  be  in  life,  or  against  tl^ 
''  will,  or  unknowing  of  the,  mother  of  any  such  maid  or  woman 
^'  child  (having  the  custody  or  governance  of  such  child,  if  the 
'^  fkther  be  dead)  by  secret  letters,  messages,  or  otherwise  con- 
^^  tract  matrimony  with  any  such  maiden  or  woman  child,  except 
^^  such  contracts  of  matrimony  as  shall  be  made  by  the  consent  of 
'^  such  person  or  persons,  as  by  the  title  of  wardship  shall  then 
^^  have,  or  be  entitled  to  have,  the  marriage  of  such  maid  or  woman 
'^  child ;  that  then  every  such  person  or  persons  so  offending, 
'^  being  thereof  lawfully  convicted  as  is  aforesaid,  shall  suffer  im- 
^^  prisomnent  of  his  or  their  bodies,  by  the  space  of  five  years, 
''  without  bail  or  mainprise,  or  else  shall  pay  such  fine  for  his  or 
^^  their  said  offence,  as  shall  be  assessed  by  the  said  council  in  the 
^'  said  star  chamber ;  the  one  moiety  of  all  which  forfeitures  and 
^'  fiines  shall  be  tx>  the  king  and  queen's  majesties,  her  heirs  and 
*^  successors,  the  other  moiety  to  the  parties  grieved." 

It  has  been  decided,  that  the  taking  away  a  natural  daughter, 
under  sixteen  years  of  age,  from  the  care  and  custody  of  her  puta- 
tive father,  is  an  offence  within  this  statute.  (/)  It  has  also  been 
bolden  that  a  mother  retains  her  authority,  notwithstanding  her 
marriage  to  a  second  husband ;  and  that  the  assent  of  the  second 
husband  is  not  material.  (?/)  In  the  last  case  it  was  also  ruled, 
that  the  fourth  section  of  the  statute  extends  only  to  the  custody 
of  the  father,  or  to  that  of  the  mother  where  the  father  has  not 
disposed  of  the  custody  of  the  child  to  others. (t;)  In  a  case  where 
a  widow,  fearing  that  her  daughter,  who  was  a  rich  heiress,  might 
be  seduced  into  an  improvident  marriage,  placed  her  under  the 
care  of  a  female  friend,  who  sent  for  her  son  from  abroad,  and 
married  him  openly  in  the  church,  and  during  canonical  hours,  to 
the  heiress,  before  she  had  attained  the  age  of  sixteen,  and  with- 
out the  consent  of  her  mother,  who  was  her  guardian ;  it  was 
holdcn  that  in  order  to  bring  the  offence  within  the  statute,  it 
must  appear  that  some  artifice  was  used ;  that  the  elopement  was 
secret ;  and  that  the  marriage  was  to  the  disparagement  of  the 
hLmi\y.(w)  But  upon  this  case  it  has  been  remarked,  that  no 
stress  appears  to  have  been  laid  upon  the  circumstance  of  the 
mother  having  placed  the  child  under  the  care  of  the  friend,  by 
whose  procurance  the  marriage  was  effected;  and  that  it  deserves 
good  consideration  before  it  is  decided,  that  an  of&nder,  acting 
in  collusion  with  one  who  has  the  temporary  custody  of  another's 
child,  for  a  special  purpose,  and  knowing  that  the  parent  or  guar- 
dian did  not  consent,  is  not  within  the  statute ;  for  that  then  every 
schoolmistress  might  dispose,  in  the  same  manner,  of  the  children 

(I)  Rex  V,  Cornforth,  8  Sir.  11«8.  (u)  RalcHflfe^s  case,  SCo.39. 

>  Hawk.  P.O.  c.  41.  si  14.     Rex  v.  (v)Id,iMd, 

S^Mfting,   1  East.  F.  C.  c.  11.  s.  6.  (w)  Hicks  t;.  Gore,  S  Mod.  84.  1 

P-  467.  Hatvk.  P.  C.  c.  41 .  s.  1 1. 
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(»niik)itted  to  her  caare.(4r)  It  has  been  said^  that  there  must  be  a 
continued  refusal  of  the  parent  or  guardian ;  and  that  if  they  once 
agree  it  is  an  assent  within  the  statute,  notwithstanding  any  sub- 
sequent dissent :(y)  but  this  was  not  the  point  in  judgment;  and 
it  has  been  observed,  that  it  wants  further  confirmation.  (2) 

It  seems  that  it  is  no  legal  excuse  for  this  offence  that  the  de- 
fendant, being  related  to  the  lady's  father,  and  frequently  invited 
to  the  house,  made  use  of  no  other  seduction  than  the  common 
blandishments  of  a  lover,  to  induce  the  lady  secretly  to  elope  and 
marry  him,  if  it  appear  that  the  father  intended  to  marry  her  to 
another  person,  and  so  that  the  taking  was  against  his  con- 
sent, (a) 

Though  the  statute  only  gives  authority  to  the  star-chamber  of  the  pro- 
and  justices  of  assize,  to  hear  and  determine  the  offences  men-  ceedings  upoa 
tioned  in  it,  yet  it  is  settled  that  an  information  or  indictment  will  ^  "^^  * 
lie  thereon  in  the  court  of  King's  Bench ;  for,  as  there  are  no  nega- 
tive words,  the  jurisdiction  of  that  court  is  not  excluded.  (6)  It 
seems  also  that  an  information  by  the  master  of  the  crown  office 
will  lie  for  this  offence,  as  at  common  law;  as  the  statute  does  not 
create  any  new  offence,  but  onlv  aggravates  the  punishment,  (c) 
It  is  agreed  that  an  indictment  will  lie  by  the  rule  of  the  common 
law,  upon  the  general  prohibitory  clause  contained  in  the  second 
section  of  the  statute,  on  the  ground  that  where  a  thing  is  pro- 
hibited to  be  done  by  statute,  and  a  penalty  annexed  to  it  by  a 
separate  substantive  clause,  the  prosecutor  is  not  bound  to  pursue 
the  latter,  but  may  indict  on  the  prior  general  clause,  as  for  a  mis- 
demeanor, (d)  And  the  prohibition  being  general,  the  want  of  a 
corrupt  motive  is  no  answer  to  the  criminal  charge,  (e)  It  seems 
that  if  an  indictment  or  information  upon  this  statute  state,  that 
the  defendant  ^^  being  above  the  age  of  fourteen'years,  took  one  A., 
^^  then  being  a  virgin  unmarried,  possessed  of  moveable  goods,  and 
''  seised  of  lands  of  great  value,  out  of  the  custody  of  her  mother, 
^^  &c.''  the  word,  being  is  a  sufficient  averment  of  the  facts  which 
follow.  (/) 

The  sixth  section  of  the  statute  provides,  that  a  female  above  4&5Pli.&M. 
the  age  of  twelve,  and  under  sixteen,  consenting  to  a  contract  of  c.  8.s.  e.^The 
matrimony,  contrary  to  the  statute,  shall  forfeit  all  her^  lands  to  sentingtoaii 
her  next  of  kin,  during  the  life  of  her  husband :  so  that  as  these  unlawful  con- 
stolen  marriages,  under  the  age  of  sixteen,  were  usually  upon  mer-  ^^^^land^**^ 
cenary  views,  the  statute,  besides  punishing  the  seducer,  wisely  during  her 
removed  the  temptation.  huaband's  life. 

Many  of  the  provisions  of  the  Marriage  Act^  4  Geo.  4.  c.  76->  *  ^'  ^*  ^*  ^^" 
have  been  already  stated.  (A)     The  twenty-first  section  of  the  sta-  ^^l^\^^ 

(x)  1  East.  P.  C.  c.  11.  s.  6.  p.  457.  (c)  1  Hawk.  P.  C.  c.  41.  s.  8.    Bat 

(^)  Calthorpe  v.  Aztell,  3  Mod.  169.  qu.  how  far  this  is  an  offeDce  at  com- 

(z)  1  East.  F.  C.  €.  1 1 .  s.  6.  p.  457.  mon  law,  aad  see  antCy  569. 

(a)  Rex  V.  Twisletoo  and  others,  I  (d)  Moor*s  case,  %  Mod.  ISO.  1  East 

Lev.  S57.  S.  €.   1  Sid.  387.  8  Keb.  38.  P.  €.  c.  11 .  s.  9.  p.  459.    See  the  prin- 

1  Hawk.  P.  C.  c.  41.  s.  10.  ciple  stated  unte^  47. 

(A)  1  Hawk.  P.  C.  c.  41.  s.  7.    The  (e)  1  East  i^U 

court  of  Star-chamber  was  dissolved  (/)  Rex  v.  Moor,  8  Lev.  179.  S.  P. 

1)y  la  Car.  I.e.  10.  s.  3;    Jurisdictioa  Rex  o.  Boyal,  8  Burr.  838.  1  Hawk, 

is  given  to  the  justices  of  assise  by  4  P.  C.  c.  41.  s.  9. 

ft  5  Ph.  &  M.  c.  5.  s.  5.  (h)  Anie^  194,  el  tequ* 
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matrimony  in   tute  provides  for  the  punifthment  of  such  persons  as  shall  undaty 

solemnize  matrimony  in  improper  places,  without  publication  of 
banns,  or  a  proper  licence  of  marriage ;  or  shall  solemnize  matri- 
mony falsely  pretending  to  be  in  holy  orders.    It  enacts,  '^  that  if 
any  person  shall  after  the  first  day  of  November,  1823,  solemnize 
matrimony  in  any  other  place  than  a  church  or  such  public  chapel 
'^  wherein  banns  may  be  lawfully  published,  or  at  any  other  time 
''  than  between  the  hours  of  eight  and  twelve  in  the  forenoon,  unless 
'^  by  special  licence  from  the  Archbishop  of  Canterbury;  or  shaU 
'^  solemnize  matrimony  without  due  publication  of  banns,  unless 
"  licence  of  marriage  be  first  had  ana  obtained  from  some  person 
'^  or  persons  having  authority  to  grant  the  same;  or  if  any  person 
'*  falsely  pretending  to  be  in  holy  orders,  shall  solemnize  matri- 
'^  mony  according  to  the  rites  of  the  church  of  England,  every 
person  knowingly  and  wilfully  so  offending,  and  being  lawfully 
convicted  thereof,  shall  be  deemed  and  adjudged  to  be  guilty  of 
felony ;  and  shall  be  transported  for  the  space  of  fourteen  years, 
^'  according  to  the  laws  in  force  for  transportation  of  felons :  pro- 
vided that  all  prosecutions  for  such  felony  shall  be  commenced 
within  the  space  of  three  years  after  the  offence  committed." 
The  act  does  not  extend  to  the  marriages  of  any  of  the  royal 
family  ;(t)  nor  to  any  marriages  amongst  Quakers  or  Jews,  where 
both  the   parties,  to  any  such   marriage,  shall  be  Quakers  or 
Jews.(a)     And  it  extends  only  to  that  part  of  the  united  kingdom 
called  England.{k) 

The  statute  12  Geo.  3.  c.  11.  confirms  the  prerogative  of  the 
crown  to  superintend  and  approve  of  the  marriages  of  the  royal 
family.  (/)     The  first  section  enacts,  '^  that  no  descendant  of  the 
'^  boay  of  King  George  the  Second,  male  or  female  (other  than  the 
'^  issue  of  princesses  who  have  married,  or  may  hereafter  marry, 
'^  into  foreign  families  )  shall  be  capable  of  contracting  matrimony 
^^  without  the  previous  consent  of  his  majesty,  his  heirs  or  suc- 
cessors, signified  under  the  great  seal,  and  declared  in  council; 
(which  consent,  to  preserve  the   memory  thereof,  is   hereby 
^'  directed  to  be  set  out  in  the  licence  and  register  of  marriage,  and 
to  be  entered  in  the  books  of  the  privy  council)  and  that  every 
marriage  or  matrimonial  contract  of  any  such  descendant,  with- 
'^  out  such  consent  first  had  and  obtained,  shall  be  null  and  void 
'^  to  all  intents  and  purposes  whatsoever."    Provision  is  then  made 
cumatAlTce.*''  ^^^  ^  marriage,  without  the  royal  consent,  of  any  such  descend- 
ant, being  above  twenty-five  years  of  age,  after  notice  to  the  privy 
council,  and  the  expiration  of  twelve  months  after  such  notice ;  in 
case  the  two  houses  of  parliament  do  not  before  that  time  expressly 
declare  their  disapprobation  of  the  marriage,  (m)     The  third  sec- 
tion of  the  statute  enacts,  "  that  every  person  who  shall  knowr 


12  0.3.  c.  11. 
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present  at  the  celebration  of  anv  marriage,  with  any  such  de- 
'^  scendant,  or  at  his  or  her  making  any  matrimonial  contract, 
^^  without  such  consent  as  aforesaid  first  had  and  obtdned,  except 
^'  in  the  case  above  mentioned^  shall,  being  duly  convicted  thereof^ 

(I)  S.  so.  provisions  of  this  act,  vOe  194,  ef  sefn. 

(a)  S.  32.  (I)  1  Bast  P.  C.  C.  IS.  9.  7.  p,  478. 

(Ar)  S.  33.   And  Me  further  as  to  the       \m)  S.  S. 
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'^  incur  and  suffer  the  pains  and  penalties,  ordained  and  provided 
^'  by  the  statute  of  provision  and  praemunire  made  in  the  sixteenth 
*^  year  of  the  reign  of  Richard  the  Second." 

It  may  be  useful  to  notice  some  Irish  statutes,  relating  to  the  ^^  statute 
subject  of  this  Chapter.  The  6  Anne,  c.  16.  makes  persons,  allur«  9G.°2.*c.*^il/ 
ing,  &c.  and  marrying  any  female  having  substance,  or  being  a 
heiress,  &c.  within  the  age  of  eighteen  years,  liable  to  imprison- 
ment for  three  years,  and  incapable  of  taking  any  benefit  from  the 
estate,  real  or  personal,  of  such  female.  It  provides  also  for  the 
management  of  the  estate  during  the  marriage,  the  allowance  of 
the  woman  out  of  the  income,  in  case  she  survives,  and  the  main- 
tenance of  the  children  :  and  directs  that,  after  the  death  of  the 
woman,  the  estate  shall  go  to  such  person  as  it  would  have  done  if 
the  act  had  jiot  been  made.  And,  by  the  same  statute,  females 
persuading  the  son  of  any  person,  having  lands  of  the  yearly  value 
of  fifty  pounds,  or  personal  estate  of  the  value  of  five  hundred 
pounds,  or  persuading  the  son  of  any  person  deceased  to  contract 
matrimony  without  the  consent  of  parents  or  guardians,  if  such 
matrimony  be  had  before  such  son  attain  the  age  of  twenty-one 
years,  are  disabled  from  demanding  dower  or  jointure,  or  other 
provision,  out  of  the  real  or  personal  estate  of  such  son,  made  to 
or  in  trust  for  her  by  any  deed,  will,  or  other  settlement.  Acces- 
sories, procurers,  &c.  are  to  be  imprisoned  three  years :  and  the 
clergyman  celebrating  the  marriage  is  to  be  deprived  of  all  his 
linngs;  to  be  incapable  of  any  spiritual  preferment;  and  trans- 
ported in  Hke  manner  as  foreign  regulars.(n) 

The  9  Geo.  2.  c.  11.  enacts,  that  persons  of  full  age  marrying, 
or  contracting  to  marry,  persons  under  the  age  of  twenty-one, 
without  the  consent  of  the  father,  guardian,  or  lord  chancellor, 
shall  forfeit  i^500,  if  the  estate  of  the  person  married  is  of  the 
value  of  £10,000 ;  and  shall  forfeit  £200 ,  if  the  estate  of  the 
person  married  is  under  £10,000 :  and  shall  suffer  a  year's  impri- 
sonment, (o) 

(ft)  5  Bv.  Col.  Stat  341.  913,  916.    The  forfeitares  are  to  he 

(0)  Id.  (bid.  referring  to  2  Gabbett,    recovered  bj  popular  action. 
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OF  KIDNAPPING^   AND   CHILD-STKALING. 


SECT.   I. 

Of  Kidnapping. 

CarryiDg  away  The  stealing  arid  carrying  away,  or  secreting  of  any  person,  some- 
or  secreting  times  called  kidnappings  is  an  offence,  at  common  law,  punish- 
43^iz?c°i3.  able  by  fine  and  imprisonment,  (a)  The  statute  43  EUz.  c.  13. 
as  to  offences  'relates  to  an  offence  of  this  nature,  and  makes  a  particular  species 
^^S^foJH^  of  it  highly  penal.  After  reciting  that  many  of  her  Majesty's 
northern  subjects,  dwelling  within  the  counties  of  Cumberland^  Northum- 

counties.  berland,  fPestmoreland,  and  the  bishopric  of  Durham,  had  been 

taken  out  of  those  counties,  or  to  other  places  within  the  counties, 
as  prisoners;  and  kept  barbarously,  and  cruelly,  until  redeemed 
by  great  ransoms ;  it  enacts,  that  those  who  shaU  carry  any  such 
'subjects,  agaii^st  their  wills,  out  of  those  counties,   or  to  any 
other  place  within  those  counties,  or  detain,  force,  or  imprison 
them,  to  ransom  them,  or  make  prey  of  their  persons  or  goods, 
or  who  shall  be  privy  aiding  or  assisting  thereto,  and  shall  be 
convicted,  &c.  shall  be  adjudged  to  be  felons ;  and  shall  suffer 
death  without  benefit  of  clergy. 
Fordble  ab-         The  forcible  abduction  or  stealing  and  carrying  away  of  any 
pcnSins  ^Ld    P^^son,  by  sending  him  from  his  own  country  into  some  other,  or 
sending' them  to  parts  beyond  the  seas,  whereby  he  is  deprived  of  the  friendly 
unto  other       assistance  of  the  laws  to  redeem  him  from  such  his  captivity,  is 
countnes.        properly  called  kidnapping,  and  is, an  offence  of  a  very  aggravated 
description.    Its  punishment  at  common  law  is,  however,  no  more 
than  fine  and  imprisonment ;  though,  as  has  been  remarked  con- 
cerning it,  the  offence  is  of  such  primary  magnitude  that  it  might 
well  have  been  substituted  upon  the  roll  of  capital  crimes^  in  the 
place  of  many  others,  which  are  there  to  be  found.  (&) 

(a)  1  East  P.  C.  c.  9.  s.  3.  p.  429,    of  the  puaishment  before  the  56  G.  3. 
4S0.    Rex  V.  Grej,  T.  Raym.   473.    c.  138. 
Comb.  10.    The  pillory  was  also  part       (b)  I  East.  P.  (a  c.  9.  s.  4.  p.  430. 
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The  31  Car.  2.  c.  2.  (the  celebrated  Habeas  Corpus  act)  makes  31  Car.  2.  c.  2. 
provision  asidnst  any  inhabitant  of  Great  Britain  being  sent  pri-  ••  ^^:   '^^ 
soner  to  foreign  countries.     The  twelfth  section  enacts^  that  no  ^^^  pnsonera 
subject  of  this  realm,  being  an  inhabitant  or  resiant  of  England,  out  of  Eng- 
Wales,  or  the  town  of  Berwick  upon  Tweed,  shall  be  sent  pri-  ^^^  ^niab- 
soner  into  Scotland,  Ireland,  Jersey,' Guernsey,  Tangier,  or  into  abiebydisabi- 
parts,  garrisons,  islands,  or  places  beyond  the  seas,  within  or  litytohold 
without  the  dominions  of  his  Majesty.     Such  imprisonment  is  ^^^'^^^^^ 
then  declared  to  be  illegal ;  and  an  action  fbr  false  imprisonment  prsmunire, 
is  given  to  the  party,  with  treble  costs,  and  damages  not  less  than  &e. 
five  hundred  pounds.    The  section  then  proceeds  thus : — ^^  And 
'^  the  person  or  persons  who  shall  knowingly  frame,  contrive, 
^  write,  seal,  or  countersign,  any  warrant  for  such  commitment, 
'^  detainer,  or  transportation,  or  shall  iso  commit,  detain,  imprison, 
'^  or  transport,  any  person  or  persons,  contrary  to  this  act,  or  be 
'^  any  ways  advising,  aiding,  or  assisting,  therein,"  being  law-^ 
fully  convicted  thereof,  shall  be  disabled  from  thenceforth  to  bear 
any  office  of  trust  or  profit  within  England,  &c.  or  the  dominions 
thereunto  belonging,  and  shall  incur  the  pains,  &c.  of  the  statute 
of  prceniunirej  16  R.  2.,  and  shall  be  incapable  of  any  pardon 
from  the  King  of  such  forfeitures  or  disabilities.    There  are  some 
exceptions  in  the  act  relating  to  the  transportation  of  felons  :  and 
the  sixteenth  section  provides,  that  offenders  may  be  sent  to  be 
tried  where  their  ofiences  were  committed,  and  where  they  ought 
to  be  tried.    The  seventeenth  section  enacts,   that  prosecutions 
for  offences  against  the  act  must  be  within  two  years  after  the 
offence  committed,  if  the  party  grieved  be  not  then  in  prison ; 
and  if  he  be  in  prison,  then  within  two  years  after  his  decease,  or 
delivery  out  of  prison,  which  shall  first  happen. 

The  statute  11  and  12  W.  3.  c.  7-  s.  18.  relates  to  the  farcing  n  ^  12  w.3. 
men  on  shore^  or  refusing  to  bring  them  again  to  their  own  qoun-^  c  7.  s.  18. 
try,  by  masters  of  merchant  vessels.    It  enacts,  "  that  in  case  ^,^^°yg«. 
^'  any  master  of  a  merchant  ship  or  vessel  shall,  during  his  being  seUfoninff 
"  abroad,  force  any  man  on  shore,  or  wilfully  leave  him  behind  men  on  Bbore, 
"  in  any  of  his  Majesty's  plantations,  or  elsewhere,  or  shall  refuse  JjJ^^^ 
'^  to  bring  home  with  him  again  all  such  of  the  men  which  he  i^c.  liaible  to' 
'.'  carried  out  with  him  as  are  in  a  condition  to  return,  when  he  tbree  montlit' 
'^  shall  be  ready  to  proceed  in  his  homeward-bound  voyage ;  every  J^'j^''* 
^  such  master  shaU,  being  thereof  legally  convicted,  simer  three 
'^  moiitfas'  imprisonment,  without  bail  Qr  mainprize."(c)     And  by 
58  G.  3.  c.  38.  s.  1.  offences  under  this  act  may  bfs  prosecuted  by 
indictment  or  information,  at  the  suit  of  the  attorney-general  in 
B.  R.,  and  the  offence  shall  and  may  be  alleged  to  have  been 
conunitted  at  Westminster ;  and  the  court  is  authorized  to  issue 
a  commission  or  commissions  to  examine  witnesses  abroad ;  and 
the  depositions  shall  be  received  in  evidence  on  the  trial  of  such 
indictment  or  information. 

(e)  This  act  was  made  perpetual  by  6  G.'l.  c.  19.  s.  3. 
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SECT.  IL 


54  6.  3.  c.  101. 
Babjects  per- 
sons taking 
away,  &c.  any 
child  under  10 
years  old,  or 
receiring  and 
barbourin^c 
such  child,  to 
the  punish- 
ment of  per- 
sons conricted 
of  grand  lar- 
ceny. 


S.  2.  The  act 
is  not  to  ex- 
tend to  the 
fathers  of  ille- 
gitimate child- 
xta* 


S.  3.  Act  not 
to  extend  to 
fipotland. 


0/  Child  Stealing. 

The  statute  54  Geo.  3.  c.  101.  reciting  that  the  practice  of  cany^ 
ing  away  yoang  children,  by  forcible  or  fraudulent  means,  from 
their  parents,  or  other  persons  having  the  care  and  charge  or  cus- 
tody of  them,  commonly  caUed  child  stealing,  had  of  late  much 
prevailed  and  increased,  enacts,  ^'  that  if  any  person  or  persona 
shall  maliciously,  either  by  force  or  fraud,  lead,  take  or  cany 
away,  or  decoy  or  entice  away,  any  child  under  the  age  of  ten 
years,  with  intent  to  deprive  its  parent  or  parents,  or  any  other 
^^  person  having  the  lawful  care  or  charge  of  such  child,  of  the 
possession  of  such  child,  by  concealing  and  detuning  such  child 
from  such  parent  or  parents,  or  other  person  or  persons  having 
the  lawful  care  or  charge  of  it ;  or  with  intent  to  steal  any  article 
of  apparel  or  ornament.  Or  other  thing  of  value  or  .use,  upon  or 
'^  about  the  person  of  such  child,  to  whomsoever  such  article  may 
^'  belong ;  or  shall  receive  and  harbour  with  anv  such  intent  as 
"  aforesaid  any  such  child,  knowing  the  same  to  have  been  so  by 
'^  force  or  fraud  led,  taken  or  carried,  or  decoyed  or  enticed  away 
as  aforesaid ;  every  such  person  or  persons,  and  his,  her,  and 
their  counsellors,  procurers^  aiders,  and  abettors,  shall  be 
'^  deemed  guilty  of  felony ;  and  shall  be  subject  and  liable  to  all 
such  pains,  penalties,  punishments,  and  forfeitures,  as  by  the 
laws  now  in  force  may  be  inflicted  upon,  or  are  incurred  by, 
"  persons  convicted  of  grand  larceny/' 

The  second  section  of  the  statute  provides,  ^^  that  nothing  in 
^'  this  act  shall  extend,  or  be  construed  to  extend,  to  any  person 
^^  who  shall  have  claimed  to  be  the  father  of  an  ille^timate  child, 
''  or  to  have  any  right  or  title  in  law  to  the  possession  of  such 
^^  child,  on  account  of  his  getting  possession  of  such  child,  or 
**  taking  such  child  out  of  the  possession  of  the  mother  thereof, 
'^  or  other  person  or  persons  having  the  lawful  charge  thereof." 

It  is  also  provided  by  the  third  section,  that  the  act  shall  not 
extend  to  Scotland, 
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CHAPTER  THE  TENTH. 


OV  ATTBMPTS  TO  MUEBB& ;   OF  MATHSM^  OR  MAIMING ;   AND  OV 
DOING  OB  ATTBMPTING  8QMS  GRSAT  BODILT  HAEM. 


Attempts  to  commit  murder  appear  to  have  been  considered  as  Offences  at 
felonies  in  the  earlier  ages  of  our  law :  but  that  doctrine  did  not  «>«»««»  ^^« 
long  prevail ;  and  such  attempts  became,  &nd  still  remain,  at  com- 
mon law,  punishable  only  as  high  misdemeanors,  (a)  Where  an 
indictment  is  preferred  for  an  assault  with  intent  to  murder,  it 
seems  that  the  intent  as  laid  must  be  fully  established,  in  order  to 
support  the  indictment :  thus,  where  a  defendant  was  so  charged 
in  the  first  count  of  the  indictment,  Lord  Kenyon,  C.  J.,  being 
of  opinion,  upon  the  facts  given  in  evidence,  that  if  death  had 
ensued  it  would  only  have  been  manslaughter,  directed  the  jury  to 
acquit  the  defendant  upon  that  count,  (i) 

Mayhem,  or  the  maiming  of  persons,  was  probably  at  one  time 
an  offence  at  common  law,  of  the  degree  of  felony ;  as  the  judg- 
ment was  membrum  pro  membro,{c)  But  this  judgment  after- 
wards went  out  of  use  ;  partly  because  the  law  of  retaliation  is  at 
best  an  inadequate  rule  of  punishment ;  and  partly  because,  upon 
a  repetition  of  the  offence,  the  punishment  could  not  be  re- 
peated, (ct)  The  offence,  therefore,  appears  to  have  been  con- 
sidered, in  later  times,  as  in  the  nature  of  an  aggravated  trespass; 
and  the  only  judgment  which  now  remains  for  it  at  common  law 
is  fine  and  imprisonment,  (e)  It  is,  however,  a  misdemeanor  of 
the  highest  kind,  and  spoken  of  by  Lord  Coke  as  the  greatest 
offence  under  felony.  (/) 

(a)  Staund.  17.    1  East.  P.  C.  c.  8.  (b)  Rex  o.  Mitlon,  Adjourned  Sit- 

s.  6.  p.  411.    Rex  V.  Bacon,  1  Lev.  tings  at  Wetlmimter^  Oct.  1788.    1 

146.    1  Sid.  SSO.  where  tbe  defendant.  East.  P.  C.  c.  8.  s.  6.  p.  411. 

having  been  convicted  for  lying  in  (c)  3  Inst.  118.    1  Hawk.  P.  C.  c.  55. 

wait  to  kill  Sir  Harbottle  Grimstone,  s.  3.    4  Blac.  Com.  906. 

the  Master  of  the  Rolls,   was  sen-  (lO  4  Blac.  Com.  S06. 

tenced  by  fine  and  imprisonment,  the  {e)  Id,  ibid,  1  Hawk.  P.  C.  c.  55.  s.  3. 

finding  surety  for  his  eood  behaviour  1  E^st.  P.  C.  c.  7.  s.  1.  p.  393.   But  it 

for  life,  and  acknowledging  his  of-  is  observed,  that  perhaps  majhera  by 

fence  at  the  bar  of  the  Court  of  Chan-  castration  might  have  continued  an 

eery.    And  see  two  precedents  of  in-  offence  of  higher  degree,  as  all  our 

dictments  at  common  law,  for  misde-  old  writers  held  it  to  be  felony.    4 

racanors  in  attempting  to  murder  by  Blac.  Com.  206. 

po]So»,  8  Chit.  Crim.  L.  796.  (/)  C<k  Lit  187  a. 
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A  bodily  hurt  whereby  a  man  is  rendered  less  able,  in  fighting, 
to  defend  himself  or  to  annoy  his  adversary,  is  properly  a  maim  at 
common  law.  {g)  Therefore  the  cutting  off,  or  disabling,  or 
weakening  a  man's  hand  or  finger,  or  striking  out  his  eye  or  fore- 
tooth, or  depriving  him  of  those  parts,  the  loss  of  which,  in  all 
animals,  abates  their  courage,  are  held  to  be  maims :  but  the  cut- 
ting off  his  ear,  or  nose,  or  the  like,  are  not  held  to  be  maims  at 
common  law ;  because  they  do  not  weaken  a  man,  but  only  dis- 
figure him.  (A)  In  order  to  found  an  indictment  of  mayhem  the 
act  must  be  done  maliciously,  though  it  matters  tiot  how  sudden 
the  occasion,  (t) 
A  person  ^  It  is  laid  down  that,  by  the  common  law,  if  a  person  maim 

"If  nia^lw'"'  ^™^®lf  i^  order  to  have  a  more  specious  pretence  for  asking  cha- 
puniXd.         Hty,  or  to  prevent  his  being  impressed  as  a  sailor,  or  enlisted  as 
a  soldier,  he  may  be  indicted;  and,  on  conviction,  fined  and 
imprisoned.  (A)     For  as  the  life  and  members  of  every  subject  are 
under  the  safeguard  and  protection  of  the  King ;  so  they  are  said 
to  be  in  manu  regis,  to  the  end  that  they  may  serve  the  King  an4 
country  when  occasion  shall  require.  (/) 
^io  accessories       It  should  seem  that  there  can  be  no  accessories  before  the  fact 
in  mayhem,      j^^  niayhem,  at  common  law ;  though  there  appears  to  have  been 
some  difference  of  opinion,  or  rather  misapprehension,  upon  the 
subject,  (m)     For,  supposing  the  offence  to  be  in  the  nature  of  an 
aggravated  trespass  only,  the  rule  will  apply,  that  in  crimes  under 
the  degree  of  felony  there  can  be  no  accessories,  but  that  all 
persons  concerned  therein,  if  guilty  at  all,  are  principals,  (n)     It 
does  not  appear  to  have  been  any  where  supposed,  that  there  can 
be  accessories  after  the  fact  in  mayhem,  (o) 
Offences  by  Attempts  to  murder,  maiming,  and  the  doing  or  attempting 

statutes.  great  bodily  harm,  have  been  made  highly  penal  by  the  enact- 

ments of  several  statutes,  which  may  be  mentioned  in  the  order 
of  time  in  which  they  were  passed. 
5  Hen.  4.  €.5.  '    The  Statute  5  Hen.  4,  c.  5.  reciting  that  offenders  did  daily 
CnttiDg  beat,  wound,   imprison,   and  maim   divers   of  the  King's   liege 

pn^off  out      people,  and  after  purposely  cut  their  tongues,  or  put  out  their 
eyes,  made       ^yes,  enacts,  '^  that  in  such  case  the  offenders  that  so  cut  tongues, 

*  ig)  Staund.  P.  C.  S.    Co.  Lit.  126.  ''  dieted,  fined,  and  raosomed." 

9  Inst.  68,  118.     1  Hawk.  P.  C.  c.  55.  (0  Co.  Lit    187  a.    Bract,  lib.  1. 

a.  1.    4  Blac  Com.  805.     l£ast.P.C.  fol.  6.    Pasch.  19  Ed.   1.   cor.  Reg. 

t,  7.  s.  K  p.  S9S.  Rot  36.  Nortfat 

{h)  1  Hawk.    P.  C.  c.  55.  s.  8.    4  (m)  Lord  Hale  at&tes,  that  there  aro 

Blac.  Com. .  805,  806.     1  East.  P.  C.  no  accessories  before  in  mayhem,  bat 

c^  7.  8. 1,  p.  393.    4  Bac  Ab. •Hflftftem  that  they  are  in  the  same  decree  as 

(A.)  principals,  1  Hale  613.    Hawkins,  on, 

(t)  1  East  P.  C.  c.  7.  a.  1.  p.  393.  tbe  contrary,  sajs,  that  it  seems  there 

{k).  1  Hawk.  P.  C.  c.  55.  s.  4.  and  may  be  accessories  before  the  fact  ia 

Co.  Lit  187  a.  where  Lord  Coke  says,  mayhem.    8  Hawk.  P.  C.  c.  89.  s  5^ 

**  In  my  circuit,  anno  1  Jacobi  regiSy  In  1  East.  P.  C.  c.  7.  s.  7.  p.  401.  there 

V  in  the  county   of  Jieicester,   one  is  a  learned  argument,  to  shew  that 
**  Wright,  a  young,  strong,  and  lustie  the  latter  opinion  proceeded  on  a  mis- 
"  rogue,  to  make  himself  impotent,  take. 
**  thereby  to  have  the  more  colour  to  (n)  Ante^  31. 
"  heg^e,  or  to  be  relieved  without  (o)  1  Hawk.  P.C.  c.  55.  s,  13.  and 

V  putting  himself  to  any  labour,  caused  8  Hawk.  P.  C.  c.  89.  8.  5.     1  East* 
*'  his  companion  to  strike  off  his  \ch  V.  C.  c.  7.  ^  7.  p.  401. 
*'hand}  and  both  of  them  wcro  in- 


felooy. 
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or  put  out  the  eyes  of  any  the  King's  liege  people,  and  that 
duly  proved  and  found  that  Buch  deed  was  done  of  malice  pre- 
pensed, th^y  shall  incur  the  pain  of  felony."  The  words  "  of 
*^  malice  prepensed,"  are  explained  to  mean  voluntarily  and  of 
set  purpose,  however  sudden  the  occasion,  (p)  This  statute  was 
intended  to  put  a  stop  to  a  cruel  practice  of  cutting  the  tongues^ 
or  putting  out  the  eyes  of  persons  beaten,  wounded,  or  robbed,  in 
torder  to  prevent  them  from  giving  evidence  against  the  offenders ; 
and  it  appears  to  have  had  the  desired  effect.  (7) 

Next  in  order  of  time  is  the  statute  37  Hen.  8.  c.  6.  the  fourth  37  Hen.  8.c.6. 
section  of  which,  amongst  other  provisions,  enacts,  that  *^  if  any  J*"*'^  ^^^' 

'  !•   •        1     '^  •!!•      1  1  til  X  ting  off  cars 

person  or  persons  mahciously^  willmglv,  or  unlawfully  cut  or  are  to  forfeit 
cause  to  be  cut  off  the  ear  or  ears  of  any  of  the  King's  sub-  treble  da- 
jects,  otherwise  than  by  authority  of  the  law,  chance  medley,  ""^'g^^f 
*'  sudden  affray  or  adventure,"  every  such  offender  shall  not  only  10^ 
forfeit  to  the  party  grieved  treble  damages,  to  be  recovered  by 
action  of  trespass,  but  shall  also  forfeit  to  the  King  for  every 
such  offence  10/.  in  the  name  of  a  fine. 

A  more  severe  and  eflbctual  statute,  22  and  23  Car.  2.  c.  1.  28&23Car.2. 
was  afterwards  passed,  upon  the  subject  of  malicious  maiming.  ^cO^Sw?-***^ 
It  is  usually  called  the  Coventry  act;  having  been  occasicmed  by  cions  maiming 
a  violent  attack  upon  Sir  John  Coventry  in  the  street,  and  slit-  made  felony 
ting  his  nose,  in  revenge,  (as  was  supposed)  for  some  obnoxious  JJ  of^ciergyr 
words  uttered  by  him  in  parliament,  (r)     The  seventh  section 
enacts,  ^^  that  if  any  person  or  persons,  on  purpose  and  of  malice 
'^  forethought,  and  by  lying  in  wait,  shall  unlawfully  cut  out  or 
'^  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a  nose 
''  or  Up,  or  cut  off  or  disable  any  limb  or  member  of  any  subject 
^'  of  his  majesty,  with  intention,  in  so  doing,  to  maim  or  dis- 
'^  figure,  in  any  the  manners  before  mentioned,  such  his  majesty's 
'^  subject;  that  then  and  in  every  such  case,  the  person  or  per- 
'^  sons  so  ofiending,  their  counsellors,  aiders,  and  abettors,  (know- 
^'  ing  of  and  privy  to  the  offence  as  aforesaid)   shall  be  and  are 
^'  hereby  declared  to  be  felons,  and  shall  suffer  death,  as  in  cases 
"  of  felony,  without  benefit  of  clergy."    But  by  the  subsequent 
section,  no  attainder  of  such  felony  is  to  extend  to  corrupt  the 
blood,  or  forfeit  the  dower  of  the  wife,  or  the  lands,  goods,  or 
chattels  of  the  offender. 

Several  points  have  been  holden  upon  the  construction  of  this  ConstmeUon 
statute,  which  may  be  considered,  as  they  relate,  1.  to  the  "  pur-  SJ^m^^"*^ 
^^  pose  and  malice  forethought;"  2.  to  tiie  lying  in  wait;  3.  to  c.  i.       "*  ' 
the  kind  of  maiming  or  disfiguring ;  and,  4.  to  the  intention  to 
maim  or  disfigure.     It  is  not  thought  necessary  to  state  them 
much  in  detail,  as  offences  against  this  act  appear  to  be  included 


(p)  S  Inst.  68.  And  as  to  the  mean- 
ing of  the  word  malice^  see  aniCy  428, 
et  iequ. 

(q)  S  Inst.  69.  where  the  learned 
Writer  states^  that  this  law  did  so  ter- 
rify offenders,  that  there  appeared  to 
have  been  hardly  any  prosecutions  for 
the  offence:  and  he  observes,  "  Of  all 
^*  statotea  those  are  to  be  preferred, 

which  prevent  ofibnces,  before  they 


«  be  done,  before  those  which  punish 
**  them  after  they  be  done.  And  there- 
*'  fore,  in  the  making  of  this  law, 
*'  there  was  ialularit  ieverilas  ei  heata 
^*  §eoUriia9.*' 

(r)  4  Blac.  Com.  907.  And  see  for 
the  history  of  this  transaction,  Burnet 
Hist.,  Vol.  T.  p.  969.  fol.  and  7  Hume's 
Hist  468,  469. 
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in  the  more  general  provisions  of  a  recent  statate,  43  G.  3.  c.  56. 
which  will  l^  presently  mentioned. 
As  to  the  pnr-      With  respect  to  the  '^  purpose  and  malice  forethonght,''  it  may 
ScTfont"**"    "^  observed,  that  it  must  be  substantiated  by  proving  a  deliberate 
tiioaght.  and  premeditated  design  to  do  a  personal  injury  to  another,  of  the 

sortdescribedin  the  statute,  (5)  It  does  not,  however,  seem  ne- 
cessary, that  the  malicious  intention  should  be  directed  against 
any  particular  individual :  for  if  it  be  conceived  against  all  per- 
sons who  may  happen  to  fall  within  the  scope  of  the  perpetrator'a 
design,  the  particular  mischief  done  to  an  v  one  will  be  connected 
with  the  general  malignant  intent,  so  as  for  the  statute  to  attadi 
upon  the  offenders.  (/)  And  it  seems  clear  that,  if  a  man  striking 
another,  with  such  an  evil  intent  as  would  make  him  guilty  <n 
mayhem  if  the  person  struck  at  should  be  maimed,  happen  to  miss 
that  person  and  strike  a  third  person,  and  maim  him^  he  will  be 
equally  guilty.(tt) 
As  to  the  ly-  In  order  to  satisfy  the  words  ^'  lying  in  wait,"  it  seems  that 
Inginwait.      there  must  be  some  deliberate  watching  for  an  opportunity  to 

effect  the  evil  purpose.  But  it  is  not  necessary  that  the  par^ 
should  place  hunself  in  any  particular  concealment,  and  then  mah 
out  of  his  lurking  place  to  do  the  mischief.  If,  after  having 
formed  the  intention,  he  takes  a  convenient  opportunity  of  doing 
the  premeditated  deed,  and  does  it  with  deliberation,  it  is  a  lying 
in  wait ;  though  he  do  not  take  any  particular  length  of  time,  or 
use  any  extraordinary  degree  of  preparation.(f&)  Thus,  where 
the  prisoner  with  many  other  persons,  supposed  to  be  a  gang  of 
thieves,  beset  the  prosecutor  as  he  was  passing  along  the  street 
with  his  master's  cart  loaded  with  sugar,  and  after  he  had  received 
several  severe  wounds  firom  some  of  them,  and  there  had  been 
repeated  exclamations  by  several  of  them  of  ^'  Damn  you,  where 
'^  are  your  knives?"  the  prisoner  made  a  stroke  at  him  with  a 
large  knife,  and  gave  him  a  dreadful  wound  on  the  face,  but  it  ap- 
peared that  the  cart  was  not  robbed^  and  the  prosecutor  said,  tiuit 
he  could  suppose  no  other  cause  for  this  cruel  treatment,  than  that 
it  was  intended  by  way  of  revenge  against  him,  for  having  de- 
tected and  beat  off  some  thieves  who  had  made  an  attempt  to  rob 
the  cart,  near  the  same  place,  on  the  preceding  tvening^  the  case 
was  left  to  the  jury  upon  the  question  of  lying  fn  wait.  And  the 
learned  Judge  desired  them  to  conader  whether  the  fiict  were  de- 
liberately and  intentionally  done  by  lying  in  wait  for  that  purpose, 
on  the  account  suggested,  qr  from  any  other  malicious  and  deli- 
berate motive ;  or  whether  it  were  a  sudden  violent  impulse  of 
rage,  not  in  the  previous  contemplation  of  the  parties ;  in  whidi 
latter  case,  it  was  not  within  the  statute :  but  he  laid  stress  on 
the  expression  uttered  by  some  of  the  gang — **  Where  are  your 
^  knives?"  as  explanatory  of  a  previous  design  to  do  such  a 
mischief,  (x)    In  another  case,  w$ere  a  genUeman,  having  de- 


(«)  1  East.  P.  C.  c.  7.  8.  3.  p.  804.        («)  «  Hawk.  P.  €•  c  2S.  s.  16. 
citing  1  MS.  Sum.  12S.    And  see  as  to   see  ante,  453,  el  Mf ». 
malice  aforethoufbt,  mie,  488,  etseq.       (w)  By  Sjfre^  B.  in  Htx  r.  lfills»  1 

(I)  1  East  P.  €.  c.  7.  8.  4.  p,  396.    Leach  869. 
Rex  V.  Carrol  and  King,  poit.  589.  (jt)  Rex  ».  Mills,  J  JBisL  P.  CL  «.  T. 

t:Z.    t  Jieach  859. 
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tected  a  boy  in  picking  his  pocket,  had  seized  him,  and  was . 
carrying  him  along  the  street,  and  the  prisoner,  who  was  lurking 
thereabouts,  came  up  to  them,  and  after  walking  for  some  little 
time,  sometimes  before  and  sometimes  after  them,  at  last  struck 
the  gentleman  a  severe  blow  across  the  face  with  a  knife,  saying, 
^^  Damn  you,  Sir,  let  the  boy  go ;"  the  two  Judges  who  inclined 
most  to  a  strict  construction  of  the  words  ^^  lying  in  wait,"  &c. 
yet  were  of  opinion  that  the  circumstance  of  the  prisoner  passing 
before  the  gentleman,  and  waiting  till  he  came  up,  and  then 
giving  him  the  wound,  was  a  lying  in  wait  within  the  statute,  (y) 

But  if  ttie  mischief  be  done  in  a  sudden  attack,  without  any 
premeditated  design  against  the  person,  there  will  not  be  a  lying 
in  wait  within  the  statute.  Thus,  where  the  prisoner  was  stealing 
turnips  in  a  field,  and,  being  found  by  the  servant  of  the  owner 
of  the  field  in  the  very  act  of  taking  them,  struck  the  servant  im- 
mediately, with  a  sharp  instrument,  and  slit  his  nose;  it  was 
holden  that  this  was  not  an  offence  within  the  statute :  all  the 
Judges  holding  that  there  was  not  sufficient  evidence  of  a  lying  in 
wait ;  and  some  of  them  considering  that  the  having  the  mstru- 
ment,  and  using  it,  was  with  intent  to  escape,  and  not  to  murder 
or  maim.(2)  And  the  lying  in  wait  must  be  with  the  view,  and 
for  the  purpose,  described  in  the  statute.  Thus,  where  the  com- 
mander of  a  press-gang  maimed  a  man,  whom  he  casually  met, 
and  who  resisted  being  pressed,  and  against  whom  it  appeared 
that  he  had  an  old  grudge ;  though  the  jury  found  that  the  wound- 
ing was  of  malice  forethought,  yet  the  Judges,  upon  a  reference 
to  them,  were  of  opinion  that  iJier e  was  no  lying  in  wait,  so  as  to 
bring  the  offence  within  the  intent  and  purview  of  the  statute,  (a) 

The  maiming  or  disfiguring  must  viso  be  of  such  a  nature  as  As  to  the 
the  statute  describes.    TTbus,  where  a  husband,  who  had  lived  a  ^*°  ^r  dSS^ 
long  while  separate  from  his  wife,  visited  her  again,  and,  having  guring. 
persuaded  her  to  let  him  sleep  with  her,  took  an  opportunity, 
during  the  night,  and  while  she  was  asleep,  to  make  a  wound 
across  her  throat,  about  three  inches  in  length,  with  a  razor, 
which  he  had  procured,  and  concealed  for  the  purpose ;  it  was 
ruled  that  the  offence  was  not  complete,  there  not  being  such  a 
maim  as  the  act  requires.  (A)     But  it  nas  been  decided  that  a  large 
transverse  wound  across  the  nose,  so  wide  and  deep  as  to  render 
the  bone  visible,  is  a  slitting  of  the  nose,  within  the  statute, 
although  the  nostril  be  not  thereby  perforated,  (c)   And  in  another 
case,  where  there  was  a  deep  cut  across  the  nose,  which  separated 
the  flesh,  and  went  quite  through  into  the  nostril,  an  objection 


(y)  Rex  V.  Carrol  and  King,  1  East 
P.  C.  c.  7.  S.S.  p.  S94,  S96.  and  id, 
s  5.  p.  S97.  citing  MS.  Gould,  J. 

(z)  Rex  V,  Tickner,  reserved  for  the 
opinion  of  the  twelve  Judges,  from 
the  Old  Bailey  Seas.  1778.  1  Hawk. 
P.  C.  c.  55.  s.  12.  1  Leach  187.  1 
East  P.C.  c.  17.  s.  6.  p.  398. 
.  («)  Rex  v«  Mackey  and  Arrieoni, 
langiton  Spr.  Ass.  1778.  1  East  P.  C. 
c  7*  ••  6»  p«  899. 


(b)  Rex  V,  Lee,  Old  Bailey  1763, 
eor,  Parker,  C.  B.  1  Hawk.  P.  C.  c. 
55.  s.  10.  The  same  case  is  reported 
in  1  Leach  51.  But  the  grounds  oa 
which  the  court  ruled  that  the  offence 
was  not  within  the  statute  are  not 
there  stated. 

(c)  Rex  V.  Carrol  and  King,  1  Leach 
55.  1  East  P.  C  c.  7.  8.  3.  p.  394, 
395. 
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that  the  nose  coiild  not  be  said  to  be  slit  because  the  edge  of  it 
was  not  cut  through,  was  overruled.  (^) 

The  words  in  the  statute  are  '^  with  intention  in  so  doing  to 
^^  maim  or  disfigure  :**  but  these  words  have  been  considered  as 
merely  auxiliary  to  the  preceding  words,  *'  on  purpose  and  of 
'^  maliee  aforethought/'  confining  the  crime  to  an  intended  vio- 
lence, (e)  So  that  it  has  been  ruled,  that  if  a  man  attack  another^ 
of  malice  aforethought,  in  order  to  murder  him  with  a  bill,  or  any 
other  such  like  instrument,  which  cannot  but  endanger  the  maim- 
ing him,  and  in  such  attack  happen  not  to  kill,  but  only  to  mnm 
him,  he  may  be  indicted  on  this  statute :  and  that  it  shall,  in  such 
case,  be  lerb  to  the  jury,  upon  the  evidence,  whether  there  was  a 
design  to  murder  by  maiming,  and,  consequently,  a  malicious 
intent  to  maim  as  well  as  to  ,kill ;  in  which  case  the  offence  is 
within  the  statute,  though  the  primary  intention  was  murder.(/) 

This  statute  of  22  &  23  Car.  2,  expressly  extends  to  counsel- 
lors, aiders,  ^and  abettors,  knowing  of  and  privy  to  the  ofiknce :  it 
includes,  therefore,  all  accessories  before.  But  in  a  case  where 
it  appeared  that  one  of  the  prisoners,  though  present  at  the  fact, 
and  guilty  of  a  trespass  and  assault,  was  nevertheless  altogether 
ignorant  of  any  intention  to  maim  or  disfigure,  the  court  directed 
that  he  shoidd  be  acquitted  in  the  first  instance,  before  the  guilt 
or  innocence  of  tbe  perpetrator  was  ascertained. (^) 

An  indictment  upon  this  statute  must  pursue  the  words  of  it, 
and  allege  the  offence  to  have  been  committed  '^  on  purpose,  of 
'^  malice  aforethought,  and  by  lying  in  wait ;''  and  state  that  the 
act  was  done  wit^  the  intent  mentioned  in  the  statute.  But  as 
the  words  of  the  statute  are  in  the  disjunctive,  an  averment  either 
that  the  act  was  done  with  intent  to  mainiy  or  with  intent  to  dis-- 
Jigtire,  according  to  the  subject  matter,  seems  to  be  sufficient.  (A) 

The  next  statute  in  the  order  of  time  is  the  9  Anne,  c.  16, 
which  was  passed  for  the  more  especial  protection  of  privy  coun- 
sellors in  the  execution  of  their  office ;  and  was  made  on  the  occa- 
sion of  Mr.  Secretary  Harley  being  stabbed  by  AtUhony.de  Guts- 
card,  who  was  at  the  time  under  examination  before  the  privy 
council.  It  enacts,  ^^  that  if  any  person  or  persons  shall  unlaw- 
"  fully  attempt  to  kill,  or  shall  unlawfully  assault,  and  strike,  or 
**  wound  any  person  being  one  of  the  most  honourable  privy  coun« 
"  cil,  when  in  the  execution  of  his  office  of  a  privy  counsellor, 
'^  in  council,  or  in  any  committee  of  council,  that  then  the  person 
^  or  persons  so  offending,  being  thereof  convicted  in  due  form  of 
"  law,"  shall  be  felons,  and  suffer  death  without  benefit  of  clergy. 

The  statute  9  G.  1.  c.  22.  relates  to  the  offence  of  wilfully  and 


(if)  Rex  V.  Coke  and  Woodbura,  9 
St.  Tr.  21«,  etaequ. 

(e)  1  East  P.  C.  c.  7.  s.  6.  p.  399, 
400. 

(f)  Rex  r.  Coke  and  Woodbum, 
ante,  note  (if),  1  Hawk.  P.  C.  c.  55. 
s.  S.  4  Bac,  Ab.  Maihem  (B).  4Blac. 
Com.  «06.  note- (A).  •  1  East.  P.C. 
C.7.  s.  6.  p.  400.  in  which  last  book 
it  is -said,  that  on  the  conference  of 


tbe  Judges  on  another  case  (CarroPs, 
ante,  note  (c))  Willes,  J.  and  Eyre,  BL 
expressed  some  dissatisfaction  with 
this  case;  and  thought  at  least  that 
the  construction  ought  not  to  be  car^ 
ried  further. 

(g)  Rex  V,  Mackej  and  Arrigoni,  1 
East  P.  C.  c.  7.  s.  6.  p.  ^9.  and  s.  Tt 
pi  401. 

(h)  1  East  P.  C.  C.-7.  s.  e.  p.  40S»  .^ 
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maliciously  shooting  at  any  person  in  any  dwelling-bouse,  or  other  any  person,  re- 
place; an  offence  of  which  the  probable '  consequence  may  be  c^g^LT'^'^^'*' 
either  the  killing  or  maiming  such  person.  It  enacts,  that  if  any 
person  or  persons  "  shall  wilfully  and  maliciously  shoot  at  any 
"  person  in  any  dwelling-house,  or  other  place  i"  or  shall  by  gift, 
or  promise  of  money,  or  other  reward,  procure  any  subject  to  join 
him  or  them,  in  any  such  unlawful  act ;  every  person  so  offending, 
and  being  convicted,  shall  be  adjudged  guilty  of  felony,  and  suffer 
death  without  benefit  of  clergy. 

This  statute  contsuns  enactments  concerning  many  other  of-  Construction 
fences  besides  that  which  has  been  above  set  forth,  and  is  com-  ^^ '^»«  ****'>*«• 
monly  called  the  Black  Act ;  a  part  of  it  relating  to  offences 
committed  by  persons  in  disguise,  or  having  their  faces  blacked : 
but  it  is  settled  that  it  is  not  necessary  for  the  completion  of  the 
offence  now  under  consideration  that  the  offender  should  have  his 
face  blacked,  or  be  in  any  other  manner  disguised,  (t) 

It  has  been  determined  that  this  statute  extends  not  only  to  the  It  eortcnds  to 
person  or  persons  who  actually  shoot  at  another,  but  also  to  every  J^S^istingf 

!>er8on  who  is  present,  aiding  and  assisting,  to  commit  the  of- 
fence :  for  as'  the  statute  creates  a  new  felony,  the  consequences 
incidental  to  a  felony  at  common  law  follow  of  course  :  and  the 
rule  attaches,  that  every  person  present,  aiding  and  assisting,  is  a 
principal  in  the  second  degree.  (A)  An  objection,  therefore,  which 
was  taken  in  a  prosecution  upon  this  statute,*that  three  persons  could 
not  be  guilty  of  the  same  act  of  shooting,  and  that,  as  the  indict- 
ttient  charged  the  act  to  have  been  done  by  three,  one  only  coidd  not 
be  convicted,  (/)  does  not  appear  to  be  well  founded :  for,  as  has 
been  observed  upon  this  case,  if  it  is  settled  that  under  a  charge 
for  doing  an  act  a  person  may  be  convicted  as  a  principal  in  the 
second  degree,  there  is  no  inconsistency  in  alleging  an  act  to  be 
done  by  several  which  could,  in  its  immediate  operation,  be  only 
committed  by  one ;  and  the  legal  construction  of  the  averment  is 
only  that  they  have  done  such  acts  as  subject  them  to  be  punished 
as  principals  in  the  offence,  (m)  And  in  a  subsequent  case,  where 
the  indictment  charged  that  the  prisoner,  and  divers  others  un* 
known,  shot  at  the  prosecutor ;  and,  in  a  second  count,  that  a 
person  unknown  shot  at  the  prosecutor,  and  that  the  prisoner  was 
present,  aiding,  &c. ;  and  upon  the  evidence,  it  appeared,  that  the 
shot  was  probably  not  fired  by  the  prisoner;  Ashurst,  J.  told  the 
jury,  that  if  they  were  of  opinion  that  the  prisoner  and  the  other 
persons  were  in  a  confederacy  together  to  make  an  attack  upon 
the  house  of  the  prosecutor's  master,  and  came  armed  with  an 
intention  to  oppose  all  resistance,  and  that,  in  the  prosecution  of 

(t)  Arnold's  case,  8  St.  Tri.  SiS.     1  was  not  formally  determined,  the  pri- 

Hawk.  P.  C.  c.  55.  Cf  Shooting y  S^cs,  soner  haTtn|r  been  convicted  of  an- 

4.     1  East.  P.  C.  c.  8.  s.  6.  p.  412.  other   capital    offence   at   the  same 

(A*)  Coalheavers'  case,  O.  B.  1768.  time*,   but  the  opinion  of  the  Judges 

Cas.  Cr.  L.  61.    I  Leach  64.    1  Hawk,  was  probably  against  the  objection: 

P.  C.  c.  55.   Of  Shootings  b^c,  s.  11.  and  Buller,  J.  in  Rex  v.  Young,  3 

1  East  P.  C.  c.  8.  s.  6.  p.  413.;  and  T.  R.  105.  speaks  of  the  case  as  having 

see  anUy  21.,  ei  sequ.  28.  been  so  decided. 

(//  Rex   V.    Gibson,    Mutton   and  (m)  5   Evans*  Col.   Stat.  CI.  6^  p. 

Wiggs,  1785.    1  Leach  ^59.    1  East.  399,  note  (12^  and  see  an/e,  28. 
P.  C.  c.  8.  s.  7.  p.  413.  This  objetflion 


599 


OfAttempt9  to  Murder,  Maiming,  ^c.    [book  iik 


that  purpose,  the  prisoner  or  any  of  his  associates^  shot  at  the  pro* 
secutor^  they  should. find  the  prisoner  guilty,  (n) 
The  shooting        The  words  of  the  statute  are^  '^  if  any  person  or  persons  shall 
muBt  be  maU-  <<  wilfully  and  maliciously'  shoot^  &c.  j"  thereby  making  nutlice  an 
^*"*  essential  ingredient  in  the  offence.    No  act  of  shooting,  therefore, 

will  amount,  under  this  statute,  to  a  capita  o£fence,  unless  it  be 
accompanied  with  such  circumstances  as,  in  construction  of  law, 
would  have  amoimted  to  the  crime  of  murder,  if  death  had  en- 
sued :   and  it  follows,  that  neither  an  accidental  shooting,  nor  a 
shooting  in  a  transport  of  passion,  excited  by  such  a  degree  of 
provocation  as  would  have  reduced  tibe  homicide,  if  it  had  ensued, 
to  the  offence  of  manslaughter,  are  within  the  meaning  of  the  sta- 
tute, (o) 
And  the  in-         It  has  been  said,  that  upon  an  indictment  on  this  statute,  it  is 
hei"iSd™^ h  necessary  to  shew  that  the  instrument  was  loaded  with  gunpowder, 
a  bullet  Slc^    ^^^  ^^^  ^^  ^  bullet,  slug,  or  other  deadly  substance ;   but  that 
andbeieveUed  it  is  sufficient  if  such  facts  appear  from  the  general  circumstances 
Mi  the  ptrty.     of  the  case,  (p)     In  a  case  where  it  did  not  appear  whether  the 
wounds  which  the  prosecutor  had  received  in  his  neck  and  chin 
were  given  by  the  wadding,  or  by  a  ball  from  a  pistol,  except  that 
the  prisoner,  who  was  endeavouring  to  effect  an  escape  at  the  time, 
exclaimed  with  an  oath,  ^'  Let  me  pass,  or  I  will  blow  your  brains 
out,''  and  immediately  fired,  and  the  prosecutor  said,  that  he  appre- 
hended the  wounds  must  have  been  given  by  a  ball,  from  the  sen- 
sation he  felt  at  the  time,  and  because  it  took  him  in  one  place, 
and  another  witness  said,  that  the  report  was  very  strong,  for  so 
small  a  pistol ;  it  was  contended  that  there  was  not  sufficient  evi- 
dence that  the  pistol  was  loaded  with  ar  leaden  bullet.    But  the  court 
thought  that  there  was  sufficient  evidence  of  that  fieict  to  go  to  the 
jury :  and  the  jury  found  the  prisoner  guilty,  (q)     It  is  necessary 
also  that  the  shooting  should  b^  with  an  instrument  levelled  ai 
the  party.    So  that  where  the  prosecutor,  who  was  landlord  of 
the  premises  occupied  by  the  prisoner,  had  come  in  the  night  to 
bring  provisions  for  a  man  whom  he  had  put  into  possession  of  the 
prisoner's  goods  under  a  distress  for  rent,  and  hiad  got  over  the 
pales  of  the  garden  for  that  purpose,  but,  upon  being  met  by  the 
prisoner  and  severely  beaten,  was  making  his  retreat,  in  the  dark, 
over  another  part  of  the  pales,  more  than  five  yards'  distance  from 
the  place  at  which  he  entered,  when  the  prisoner  levelled  a  gun  at 
the  place  where  the  prosecutor  got  into  the  garden,  and  immedi- 
ately fired  it  off ;    the  gun  being  thus  fired  in  a  difierent  direction 
from  that  in  which  the  prosecutor  was  going,  the  court  held  that 
it  was  not  a  shooting  at  the  prosecutor  within  the  meaning  of  the 
statute,  (r) 


(fi)  Wells^s  case,  Kent  Spring  Ass. 
1786.  1  East  P.  C.  c.  8.  s.  7.  p.  414. 
The  jury  found  the  prisoner  guilty ; 
and  upon  reference  to  the  Judges, 
they  were  all  of  opinion  that  the  di- 
rection was  riffht,  and  the  conviction 
proper.  And  they  said,  that  the  Coal- 
heavers'  case,  (anto,  88.  and  501.  note 
(It)  was  good  law. 

(p)  Gastineaux's  case,  1  Leach  417. 


1  Hawk.  P.  C.  c.  55.  CfSkaetimg^  8^e. 
s.  7.  4  Blac.  Coed.  S07.  note  (8)  I 
East  P.  C.  c.  8.  s.  6.  p.  418. 

(p)  1  Hawk.  P.  C.  c.  55.  OfSh^Mt- 
^gy  ^c,  8-  9.  citing  Rex  v.  Elliott,  Old 
Bailey,  1787. 

(q)  Weston*s  case,  1  Leach  847. 

(r)  Empson^s  case,  1  Leach  884.  1 
Hawk.  P.  C.  c,  55,  0/  Sk00Umg^  ifc. 

8.  10, 
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An  objection  was  taken,  upon  an  indictment  on  this  statute,  The  shootingr 
that  the  prisoner  having  fired  al  the  party  within  his  own  house,  "*y  ^  '■*  **»• 
was  not  within  the  meaning  of  the  statute :  but  it  was  overruled. (.«)  EoliiMf  ^^^ 

The  words  of  the  statute  "  wilfully  and  maliciously"  have  been  of  the  mdlct- 
considered  as  so  far  descriptive  of  the  offence,  that  an  indictment,  menu 
where  the  act  was  laid  to  be  done  ^^  unlawfully,  maliciously,  and 
feloniously,"  the  Word  wilfully  being  omitted,  was  held  to  be  in- 
sufficient. (0  It  seems  that  if  the  indictment  be  for  shooting  ^^  in 
a  dwelling  house,"  and  state  the  name  of  the  owner  of  the  house, 
it  will  be  necessary  to  prove  the  name  as  stated :  as  in  a  case 
where  the  prisoner  was  indicted  for  shooting  in  the  dwelling 
house  of  James  Brewer  and  John  Sanby^  and  it  appeared  upon 
the  evidence  that  the  names  were  in  fact  John  Brewer  and  James 
Sanhy^  the  variance  was  ruled  to  be  fatal,  {u) 

By  the  fourteenth  section  of  the  statute  the  offences  described  The  trial  may 
in  it  may  be  *'  tried  .and  determined  in  any  county  in  England,  in  ^u"t*°iJ 
'^  such  manner  and  fonn  as  if  the  fact  had  been  therein  com-  Engtaud. 
^^  mitted;"  and  it  has  been  holden,  that  it  is  not  necessary  for  the 
King  to  grant  a  special  commission  for  such  trial ;  but  that  a  pri- 
vate prosecutor  may  prefer  his  indictment  in  such  county  in  Eng- 
land as  may  appear  to  hini  to  be  most  conducive  to  the  ends  of 
justice,  {w)     He  cannot,  however,  exercise  this  right  for  the  pur- 
poses of  injustice  and  oppression,  as  the  statute  expressly  gives  it 
for  the  better  and  more  impartial  trial  of  the  indictment,  (r) 

The  fourteenth  section  also  provides,  that  no  attainder  for  any  Attainder  not 
of  the  offences  made  felony  by  the  act  shall  work  corruption  of  ^  ^?*  *?^ 
blood,  loss  of  dower,  or  forfeiture  of  lands  or  chattels.  Wood^Vc. 

The  statute  26  Geo.  2.  c.  19.  was  passed  for  the  purpose  of  re-  26  Geo.  2.  c 
pressing  the  enormities  occasionally  practised  upon  persons  ship-  19.  makes  the 
wrecked.     The  first  section  enacts,  **  that  if  any  person  or  persons  ^»«**^?  o' 
**  shall  beat  or  wound,  with  intent  to  kill  or  destroy,  or  shall  p^i^D8°8hip- 
''  otherwise  wilfully  obstruct  the  escape  of  any  person  endeavour-  wrecked  with 

(f)  Harrises  case,  I  East  P.  C.  c.  8.  said,  that  perhaps  the  avemient  was 

s.  8.  p.  415, ;  and  Addend,  xviii.  not  necessary  to  tlie  validity  of  the  in- 

(/)  Davis^s  case,  1  Leach  493.  1  East,  dictroent,  as  the  statute  says,  ^'  who 
P.  C.  c.  8.  8. 8.  p.  414, 415.  The  point  *' shall  maliciously  shoot  at  any  per- 
was  reserved  for  the  coosideration  of  **  sou  in  any  dwelling  house,  or  other 
the  Judges,  and  was  very  much  de-  ^*  place;'*  but  that  as  the  averment  was 
bated.  Some  of  the  Judges  thought  made,  it  must  be  proved  as  stated, 
that  the  word  wilful  was  implied  in  the  However,  in  two  subsequent  cases  of 
ynord  maliciouB:  but  a  great  majority  indictments  for  robbing  in  the  dwelling 
were  clearly  of  opinion,  that  as  the  houses  of  particular  persons  who  were 
Legislature  had,  by  the  special  pen-  named,  the  convictions  were  held  to 
uiDg  of  the  act,  used  both  the  words,  be  proper ;  though  in  one  of  them  it 
^^  wilfully  and  maliciouily^^*  they  must  did  not  appear  who  was  the  owner  of 
be  understood  as  a  description  of  the  the  house,  and  in  the  other  the  Christ- 
offence;  and  they  thought  that  they  ian  name  of  the  owner  of  the  house 
were  bound  by  former  precedents  in  could  not  be  proved.  Pye's  case, /Tar- 
analogous  cases.  And  see  the  cases  wick,  1790.  cor,  Thomson,  B.  1  East 
collected  in  note  (a)  to  this  case,  I  P.  C.  c.  Id.  s.  168.  p.  785. «  and  John- 
Leach  494,  as  to  the  rule  that  though  8tone*s  case,  179S,  cor,  Ashbufst,  J. 
an  indictment  need  not  recite  a  gene-  1  East.  P.  C.  c.  16.  s.  168.  p.  786. 
ral  penal  statute,  it  must  bring  the  (w)  Mortises  case,  1  Leach  73.  S 
factwithintheejTirrtfff  prohibition  of  it.  Blac.  U.  73S.     1  East.  P.  C.  c  8.  &  9« 

(«)  Durour's  case,  1  Leach  851.    1  p.  415. 
East.  P.C.c.  8.S.  8.p.4l5.     The  court.        {x)  ld,itnd, 
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pnttiDg  out 
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68.    Shooting 
at,  or  attempt- 
ing to  shooty 
stabbing  or 
cutting  any 
person,  with 
liktent  to  mur- 
der, maim,&c. 
or  to  do  griey- 
ons  bodily 
barm,  or  to 
resist  lawful 
apprehension, 
felony  with- 
out clergy. 


Bat  if  the 
stabbing  or 
cutting  were 
so  committed 
that  if  death 
bad  ensued,  It 
would  not 
bare  been 
murder,  the 
iHurty  charged 
is  to  be  ac- 
quitted. 
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'^ing  to  save  his  or  her  life  from  such  ship  or  vessel,  (i,  e.  any  ship 
'^  or  vessel  of  his  Majesty's  subjects  or  others,  whicn  shall  be  in 
^'  distress,  or  which  shall  be  wrecked,  lost,  stranded,  or  cast  on 
^^  shore,  in  any  part  of  his  Majesty's  dominions)  or  the  wreck 
^^  thereof;  or  if  any  person  or  persons  shall  put  out  any  false  light 
**  or  lights  with  intention  to  bring  any  ship  or  vessel  into  danger; 
^'  then  such  person  or  persons  so  ofiending  shall  be  deemed  guilty 
^^  of  felony ;  and  being  lawfully  convicted  thereof,  shall  suffer 
'*  death,  as  in  cases  of  felony,  without  benefit  of  clergy/'  (y) 

The  statute  43  Geo.  3.  c.  58.  (which  is  commonly  called  Lford 
JSllenborough's  act)  reciting,  that  divers  cruel  and  barbarous  out- 
rages had  been  wickedly  and  wantonly  committed,  in  divers  parts 
of  England  and  Ireland^  upon  the  persons  of  his  Majesty's  sub- 
jects, either  with  an  intent  to  murder,  or  to  rob,  or  to  maim,  dis- 
figure, or  disable,  or  to  do  other  grievous  bodily  harm  to  such 
subjects,  enacts, ''  that  if  any  person  or  persons  shall,  either  in 
^*  England  or  Irel€md,  wilfully,  maliciously,  and  unlawAilly,  shoot 
^^  at  any  of  his  Majesty's  subjects,  or  shall  wilfully,  maliciously, 
^^  and  unlawfully,  present,  point,  or  level  any  kind  of  loaded  fire- 
'^  arms,  at  any  d  nis  Majesty's  subjects,  and  attempt  by  drawing 
^'  a  trigger,  or  in  any  other  manner,  to  (tischarge  the  same  at  or 
'^  against  Us  or  their  person  or  persons,  or  shall  wilfully,  mali- 
*'  ciously,  and  unlawfully  stab  or  cut  any  of  his  Majesty's  subjects, 
*^  with  intent  in  so  doing,  or  by  means  thereof,  to  murder,  or  rob, 
'^  or  to  maim,  disfigure^  or  disable,  such  his  Majesty's  subject  or 
'^  subjects.  Or  with  intent  to  do  some  other  grievous  bodily  harm 
to  such  his  Majesty's  subject  or  subjects.  Or  with  indent  to  ob- 
struct, resist,  or  prevent  the  lawful  apprehension  and  detainer  of 
the  person  or  persons  so  stabbing  or  cutting,  or  the  lawful 
^*  apprehension  and  detainer  of  any  of  his,  her,  or  their  accom- 
'^  plices,  for  any  offences  for  which  he,  she,  or  they  may  respect- 
^^  ively  be  liable  bylaw  to  be  apprehended,  imprisoded,  or  detained, 
"  or  shall  wilfully,  maliciously,  and  unlawfully  administer  to,  or 
cause  to  be  administered  to,  or  taken  by,  any  of  his  Majesty's 
^^  subjects,  any  deadly  poison,  or  other  noxious  and  destructive 
"  substance  or  thing,  with  intent  such  his  Majesty's  subject  or 
'^  subjects  thereby  to  murder,  the  person  or  persons  so  offending, 
''  their  counsellors,  aiders,  and  abettors,  knowing  of  and  privy  to 
"  such  ofience,  shdl  be,  and  are  hereby  declared  to  be  felons,  and 
*^  shall  suffer  death,  as  in  cases  of  felony,  without  benefit  of  clergy: 
^^  Provided  always,  that  in  case  it  shall  appear  on  the  trial  of 
^^  any  person  or  persons  indicted  for  the  wil^iUy,  maliciously,  and 
^^  milawfiilly  shooting  at  any  of  his  Majesty's  subjects,  or  for  wil- 
*^  fully,  maliciously,  and  unlawfully  presenting,  pointing,  or  level- 
^'  ling,  any  kind  of  loaded  fire-arms,  at  any  of  his  Majesty's  sub- 
^'jects,  and  attempting  by  drawing  a  trigger,  or  in  any  other 
^'  manner,  to  discharge  the  same  at  or  against  his  or  their  person 
*^  or  persons,  or  for  tibte  wilfully,  maliciously,  and  unlawfully  stab- 
'^  bing  or  cutting  any  of  his  Majesty's  subjects,  with  such  intent 
'^  as  foresaid ;  that  such  acts  of  stabbing  or  cutting, {s)  were  com* 


(|f)  By  8. 18.  the  act  is  not  lo  extend       («)  Either  tbe  words  **  of  stabliiiis 
to  ScotUnd,    -  ••of  cnttmi^'*  shosld  hAxn bew  omit* 
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^  nUUed  under  such  circumstances  as  thai,  if  death  had  ensued 
^*  tkerefiramf  the  same  would  not,  in  latVy  haroe  amounted  to  the 
^  rrime  ofmurdsfj  that  then^and  in  every  such  case,  the  person  or 
^  persons  so  indicted  shall  be  deemed  and  tak«i  to  be  not  guiltj/ 
^'  of  the  felonies  whereof  they  shall  be  so  indicted,  but  be  thereof 
*^  acquitted." 

The  statute  6  Geo.  4.  c.  126.  recites  the  title  of  the  43  Geo.  3.  Offences  in 
c.  58.  and  the  expediency  of  making  similar  provisions  in  Scotland,  SootianA. 
for  the  prevention  of  some  of  the  said  crimes ;  and  then  enacts,  , 
that  from  the  Ist  of  July,  1825,  ^^  if  any  person  shall,  within  Scot-  Shooting,  cut- 
"  land,  wilfully,  maliciously,  and  unlawfully  shoot  at  any  of  hu  ^F^*  ^Jh^" 
f^  Majesty's  subjects,  or  shall  wilfully,  maliciously,  and  unlawfully  intfn Jto  do 
^  present,  point,  or  level  any  kind  of  loaded  fire  arms,  at  any  of  hia  any  ffrieyons 
*^  Majesty's  subjects,  and  attempt,  by  drawing  a  trigger,  or  in  any  OTlSm^nS?' 
^'  other  manner,  to  discharge  the  same,  at  or  against  his  or  their  tering  poison. 
^^  person  or  persons,  or  shdl  wilfully,  maliciously,  and  unlawfully 
^  stab  or  cut  any  of  his  Majesty's  subjects,  with  intent  in  so  doing, 
'^  or  by  means  thereof,  to  murder  or  to  maim,  disfigure  or  disable, 
'^  such  his  Majesty's  subject  or  subjects,  or  with  intent  to  do  some 
*'  other  grievous  bodily  harm  to  such  his  Majesty's  subject  or 
^  subjects ;  or  shall  wilfully,  maliciously,  and  unlawfully  admi- 
^^  nister  to,  or  cause  to  be  administered  to,  or  taken,  by  any  of  his 
^'  Majesty's  subjects,  any  deadly  poison,  or  other  noxious  and  de^ 
^  structive  substance  or  thing,  with  intent  thereby  to  murder  or 
^  disable  such  his  Majesty's  subject  or  subjects,  or  with  intent  to 
^^  do  some  other  grievous  bodily  harm  to  such  his  Majesty's  sub- 
^  ject  or  subjects,  such  person,  being  lawfully  convicted  of  any  of 
^  the  aforesaid  acts,  shall  be  held  guilty  of  a  capital  crime,  and 
*^  recdve  sentence  of  death  accordingly."  Death. 

The  second  section  enacts,  that  ^*  if  any  person  in  Scotland  Throimg  tA 
*^  shall,  from  and  after  the  said  first  day  of  July,  wilfuUy,  mali-  S^c^'JitTin! 
^'  ciously,  and  unlawfully  throw  at,  or  otherwise  apply  to,  any  of  tent  to  do  any 
^^  his  Majesty's  subject  or  subjects,  any  sulphuric  acid,  or  other  grievous  bo- 
"  corrosive  substance,  calculated  by  external  application  to  bum  or  g^^^  ^* 
^'  injure  the  human  frame,  with  intent  in  so  doing,  or  by  means 
^^  thereof,  to  murder  or  maim,  or  disfigure  or  disable,  such  his 
^  Majesty's  subject  or  subjects,  or  with  intent  to  do  some  other 
^'  grievous  bodily  harm  to  such  of  his  Majesty's  subject  or  subjects, 
^^  and  where,  in  consequence  of  such  acid  dr  other  substance  being 
'^  so  wilfully,  maliciously,  and  unlawfully  thrown  or  applied,  with 
*^  intent  as  aforesaid,  any  of  his  Majesty's  subjects  shall  be  maimed, 
**  disfigured,  or  dis^lea,  or.  receive  other  grievous  bodily  harm, 
*^  such  person  being  thereof  lawfully  convicted,  shall  be  held  to  be 
^  guilty  of  a  capital  crime,  and  shall  receive  sentence  of  death  ac-  Death. 
'^  cordmgly :  provided  always,  that  if  it  shall  appear  upon  the  Proviso  if 
^^  trial  of  any  person  accused  of  any  of  the  aforesaid  offences,  that  ^^^^^^  ^^  ^^-^ 

tned|  and  the 

ted,  or  words  to  the  following  effect  late  Mr.  J.  Grose^s  copy  of  the  MS, 

shoold  have   been  inserted  in  their  Summary,  which  has  been  communi- 

stead : — **  Of  ahootinfr  at,  presenting,  cated  to  the  Author,  it  appears,  that  it 

* '  pointing,  or  level!  ing  and  attempting  was  the  opinion  of  that  learned  Judge, 

**  te  discharge  such  fire-arms  as  afore-  that  the  words  "  of  stabbii^  or  cot- 

Vsaid,  at  soeh  ads  of  stabbing  or  *' ting**  should  have  heeo  omitted. 
*^  catling."    From  a  MS.  note  in  the 

2q^ 


ConstrnctioQ 
of  the  statute, 
43  Geo.  3. 


Shooting. 
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acts  done  <•  under  the  circumstances  of  the  case,  if  death  had  ensued,  the  acts 
hxve  amount-  "  ^®^®  would  not  have  amounted  to  the  crime  of  murder,  such 
ed  to  murder.  ^^  person  shall  not  be  held  guilty  of  a  capital  crime,  or  be  subject 
^^  to  the  punishment  aforesaid ;  and  provided  further,  that  nothing 
^^  contained  in  this  or  any  other  statute,  enacting  a  capital  punish* 
^^  ment,  shall  be  held  to  affect  the  power  of  the  prosecutor  to 
'^  restrict  the  pains  of  law." 

.  This  statute,  43  Geo.  3.  c.  68.,  is  more  extensive  in  its  applica^ 
tion  than  the  22  and  23  Car.  2.  c.  1.  (the  Coventry  act)  which  has 
been  before  mentioned,  (a)  as  it  does  not  make  any  lying  in  wait 
necessary  to  the  completion  of  the  offence :  {b)  nor  need  the  inten- 
tion of  the  offender  be  confined  to  a  purpose  of  maiming  or  dis- 
Jiguring  the  party ;  (c)  as  the  words  of  the  statute  expressly 
include  an  intent  to  ^'  disable,  or  do  grievous  bodily  harm.''  it 
was  decided  by  all  the  Judges,  except  Wood,  B.,  who  differed, 
that  this  statute  did  not  extend  to  offences  committed  upon  the 
seas,  out  of  the  body  of  any  county  in  England  or  Ireland;  the 
words  of  the  statute  extending  only  to  the  ofiiences  therein  men«* 
tioned,  if  the  same  were  committed  either  in  England  or  Ireland,  (f) 
But  the  act  1  Geo.  4.  c.  90.  s.  2.  enacts,  ^^  that  all  and  every  the 
^'  crimes  and  offences  mentioned  in  the  43  Greo.  3.  c.  58.  which 
^^  shall  be  committed  upon  the  high  seas,  out  of  the  body  of  any 
**  county  of  this  realm,  shall  be,  and  they  are  hereby  declared  to  be, 
^^  offences  of  the  same  nature  respectively,  and  to  be  liable  to  the 
'^  same  punishments  respectively  as  if  they  had  been  committed 
'^  upon  the  land,  in  England  or  Ireland;  and  shall  be  inquired 
*'  of,  heard,  tried,  and  determined,  and  adjudged  in  the  same  manner 
^^  as  treasons,  felonies,  murders,  and  confederacies  are  directed  to 
«  be  by  the  28  Hen.  8.  c.  16." 

Shooting  is  within  this  statute  of  43  Geo.  3.,  though  the  instru- 
ment be  loaded  with  powder  and  paper  only,  if  it  be  fired  so  near 
the  person,  and  in  such  a  direction,  as  to  be  likely  to  kill,  &c.  In 
a  case  where  the  prisoner  was  indicted  for  shooting  at  the  prose- 
cutor with  a  loaded  pistol,  and  Le  Blanc,  J.  had  told  the  jury^ 
that  if  it  was  loaded  with  powder  and  paper  only,  but  fired  so  near, 
and  in  such  a  direction,  that  it  would  probably  kill  or  do  other 
grievous  bodily  harm,  and  with  intent  that  it  shoidd  do  so,  the 
case  was  within  the  act;  and  the  jury  had  convicted,  saying,  they 
were  satisfied  that  the  pistol  was  loaded  with  some  other  destruc* 
tive  material  besides  powder  and  paper,  there  was  a  petition  to  the 
crown,  on  the  ground  that  the  pistol  was  loaded  with  powder  and 
paper  only :  and  the  opinion  of  the  Judges  being  asked,  whether  if 
that  were  so  the  direction  was  right,  they  held  that  it  was.  (d) 
But  to  constitute  the  offence  of  attempting  to  discharge  loaded 
fire  arms,  they  must  be  so  loaded  as  to  be  capable  of  doing  the 
mischief  intended.  So  that  if  part  of  the  loading  has  fiillen  out, 
though  without  the  prisoner's  knowledge,  and  that  which  remains 
is  inadequate  to  effect  the  mischief,  the  case  is  not  within  the  act. 
And  it  seems,  that  a  case  is  not  within  the  act  if  there  is  not  such 


(a)  Ante,  587,  ei  $eq, 

(»)  JfUe^  588. 

(e)  Ante^  500. 

if)  Hex  V.  Amarro>  Mich.  T.  18I4> 


Russ.  and  Ry.  S86. 

(d)  Rex  V.  Kitchen,  Mich.  T.  1805. 
MS.  Bayley,J.,  aod  Ross,  and  Ry.95. 
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a  loading  ait  the  time  as  is  likdy  toproduce  a  discharge^  though  it 
is  possible  it  may  produce  it.  lae  prisoner  was  indicted  for 
attempting  to  discharge  a  loaded  blunderbuss  at  J.  S.  The  evi- 
dence was^  that  it  had  been  loaded  and  primed  a  fortnight  before^ 
and  that  the  prisoner  levelled  it  at  J.  S.^  and  drew  the  trigger ; 
that  the  flint  struck  fire  in  the  pan,  but  that  nothing  caught  fire 
there.  The  blunderbuss  was  afterwards  discharged  without  any 
fresh  priming:  but  powder  might  in  the  interim  have  been  shaken 
through  the  touch-hole  from  the  barrel  into  the  pan.  The  pri- 
soner was  convicted  :  but  the  jury  found  that  the  blunderbuss  was 
not  primed  at  the  time.  Upon  a  case  reserved,  a  great  majority  of 
the  Judges  considered  this  equivalent  to  a  finding  that  the  blimder- 
buss  was  not  so  loaded  as  to  be  capable  of  doing  mischief  by  hav-- 
ing  the  trigger  drawn  ;  and  if  not,  that  it  was  not  loaded  within 
the  meaning  of  the  act ;  and  a  pardon  was  recommended.  (/)  In  a 
rase  prior  to  this  decision  it  appeared,  that  the  prisoner  had  a 
loaded  gun ;  but  that,  in  his  struggle  with  the  prosecutor,  it  was 
probable  all  the  powder  had  fallen  out :  he  afterwards  levelled  it 
at  the  prosecutor,  and  drew  the  trigger.  Abbott,  J.  told  the  jury, 
that  if  they  thought  the  powder  was  all  out  before  the  prisoner 
drew  the  trigger,  the  gun  could  not  be  considered  as  loaded  at  the 
time ;  and  on  that  ground,  though  with  reluctance,  the  prisoner 
was  acquitted,  (n) 

The  words  ^'  stab  or  cut"  in  the  statute  relate  only  to  such  As  to  the 
wounds  as  are  made  by  an  instrument  capable  of  stabbing  or  cut-  ^^^^ "  «tab 
ting ;  stabbing  being  properly  a  wounding  with  a  pointed  instru-  ®'  ^^  ' 
ment,  and  cutting  being  a  wounding  with  an  instrument  having  a 
sharp  edge.  And  if  the  indictment  be  for  cutting,  evidence  of  a 
stab  will  not  support  the  charge ;  for,  as  the  statute  uses  the  words 
in  the  alternative,  '^  stab  or  cut,''  so  as  to  distinguish  between 
them,  the  distinction  must  be  attended  to  in  the  indictment,  (t) 
And  though  a  striking  over  the'Sstce  with  the  sharp  or  claw  part  of 
a  hammer  has  been  holden  to  be  a  sufficient  cutting  within  the 
act ;  yet  it  would  have  been  otherwise,  if  the  striking  had  been 
with  the  blunt  end.  (e)  A  blow  with  a  square  iron  bar,  which  in- 
flicted a  contused  or  lacerated  wound,  has  been  holden  not  to  be  a 
'cutting  within  the  act.  (/)  And  where  a  similar  wound  was  given 
on  the  head,  by  a  blow  with  the  metal  scabbard  of  the  sword  of  a 
member  of  a  corps  of  yeomanry  cavalry  (the  sword  being  in  the 
scabbard  at  the  time),  it  was  ruled  not  to  be  a  cutting  within  this 
statute,  (a)  And  it  was  ruled,  that  a  blow  with  the  handle  of  a 
windlass  was  not  a  cutting  within  the  act,  though  it  made  an  inci- 
sion, (g)  But  if  a  cutting  is  inflicted,  the  case  is  within  the  sta- 
tute, though  the  instrument  be  not  intended  for  cutting,  nor 
ordinarily  used  to  cut,  but  generally  used  to  force  open  drawers, 

(0  Rex  V.  Carr,  Hil.  T.  1819,  MS.  Russ.  &  Ry.  104. 

Bayley,  J.,  and  Rnss.  &  Ry.  877,  (/)  Adams's  case,  cor,  Lawrence,  J. 

(fi)  Anon.  1817,  MS  Bayley,  J.  Old  Bailey,  Jan.  Sess.  1808. 

(0  Rex  V,  M'Dennot,  East  T.  1 8 1 8,  (a)  Rex  v.  Whitfield,  cor.  Bayley,  J. 

MS.  Bayley,  J.  and  Rnss.  &  Ry.S56.  -  Salop  Sum.  Ass.  \8^2,  MS. 

(«)  Atkinson's  case,  Tmrk  Spr.  Ass.  (g)  Anon,  cor.  Dallas,  C.J.  and  Bar- 
Bast  T.  1806,  4  BlacCom.  808.  (ed.  ton,  J.  at  Cheiler,  5  BTans's  Col.  Stat 
1809,)  note  (I).    MS.  Bayley^  J.  and  Part  V.  CI.  iv.  p.  SS4.  note  (9). 
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doorS)  &e.  I  and  though  the  intention  was  not  to  cut  but  to  InUct 
some  other  mischief.  The  prisoner  was  indicted  for  cutting  and 
stabbing.  It  appeared  that  he  was  seized  for  a  robbery  $  and,  hi 
order  to  escape,  struck  the  prosecutor  on  the  head  wiUi  ui  iron 
crow,  which  cut  out  a  part  of  his  qkull.  The  instrument  was  shiirp 
9^t  one  end  so  as  probably  to  cut.  A  case  was  reserred,  because 
this  was  an  instrument  to  force  open  doors,  drawers,  &c«  and  not 
to  cut ;  and  because  the  prisoner  meant  to  break  or  lacerate  the 
head,  not  to  cut  it :  but  the  conviction  was  held  right,  (r) 

Cutting  a  child's  private  parts,  so  as  to  enlai^  them  for  the 
time,  may  be  considered  as  doing  her  grievous  bodily  harm ;  and, 
as  done  with  that  intent,  though  the  hymen  is  not  injured,  ths 
incision  is  not  deep,  and  the  wound  eventually  is  not  dangerous. 
The  prisoner  cut  a  female  child,  ten  years  old,  in  her  private  parts, 
probably  to  enlarge  them  to  admit  his  entrance,  but  he  was  inter- 
rupted and  fled :  the  wound  was  small,  but  bled  a  good  deal;  and 
when  a  surgeon  saw  it  four  days  afterwards,  he  found  it  near  an 
inch  in  length,  not  deep  nor  dangerous,  because  below  the  hymen} 
but,  if  it  had  entered  the  hymen,  it  would  have  been  dangeroos. 
Graham,  B.  left  it  to  the  jury  to  say,  whether  this  was  not  a  griev- 
ous bodUy  injury ;  and  if  so,  then,  though  there  might  have  b^n  an 
ulterior  intention  to  commit  a  rape,  yet  if  there  was  an  intent  to 
do  grievous  bodily  harm,  the  case  was  within  the  act :  and  that 
the  intention  might  be  inferred  from  the  cutting.    The  jury  found 
the  prisoner  guilty ;  and  the  Judges  held  the  conviction  right  (s) 
Of  the  intent.       The  cutting  must  be  expressly  laid  with  the  intent  stated  in  the 
act ;  as  it  has  been  holden  that  an  indictment  for  cutting  with 
intent  to  do  some  grievous  bodily  harm,  without  saying,  ^^  in  so 
^'  doing,  or  by  means  thereof,"  was  pot  sufficient.  (A)    Thus  if 
the  intent  be  to  prevent  the  prisoner's  lawful  apprehension,  and  be 
so  foimd  by  the  jury,  an  indictj&nent  stating  a  different  intent  will 
not  be  supported.     A  sexton  and  others  surprised  two  body 
stealers,  and  attempted  to  take  them :  one  of  them  cut  the  sexton's 
assistant  with  a  sabre  i  and  was  indicted  on  this  statute  for  cutting, 
with  the  intent. to  murder,  disable,  or  do  some  other  grievous 
bodily  harm.    The  jury  found,  that  he  cut  with  tlie  intent  to  rerist 
and  prevent  their  apprraension,  and  for  no  other  purpose.    Upon 
a  case  reserved  the  j  udges  held,  that  the  case  woidd  not  have  been 
within  the  act  unless  the  apprehension  would  have  been  lawful } 
and  that  if  the  cutting  was  to  resist  or  prevent  a  lawful  apprehen- 
sion, it  should  have  been  so  stated,  this  being  one  of  the  intents 
mentioned  in  the  act ;  and  that,  as  the  jury  had  negatived  the  intent 
stated,  the  conviction  could  not  be  supportod.  (a)     If  the  intait 
laid  be  lo  disable,  it  will  be  understood  as  of  a  permanent  dis- 
id>iiity,  and  not  merely  one  which  may  be  temporary,  as  a  disabili^ 
until  an  o£Eender  likely  to  be  apprehended  may  escape.    The  pri- 
soner had  broken  into  a  shop  in  the  night ;  and,  in  order  to  prevent 
a  watchman  apprehending  him  there^  gave  the  watchman  two 

(r)  Rei  o.  Hay  ward,  Mich.  T.  1805,  Un,  J.  st  Che$ter^  6  Evans's  C«l.  Stat 

MS.  Bajley,  J.,  and  Ruas.  ^  Ry.  78.  Part  Y.  CL  iv.  p.  334.  note  (3). 

(«)  KgsL  t>.  Cox,  Bast  T.  1818,  MS.  U)  ReKv.DaffiaandManhslLEiiA. 

Bayley,  J.,  and  Rubs.  A>  Ry.  3^8.  T.  1818,  MS.Bajley,  J.,  and  BlMi»* 

(k)  Jn0m.  tor.  Dallas,  C.  J.  and  Bar-  Ry.  3SS. 
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severe  cuts  with  the  sharp  part  of  a  crow  bar.  The  indictment 
was  for  catting,  with  intent  to  murder,  maim,  and  disable ;  and 
there  was  no  count  charging  the  prisoner  with  the  intent  of  pre- 
venting his  own  lawful  apprehension :  and  the  jury  found,  that  he 
cut  with  intent  to  disable  till  he  could  effect  his  own  escape.  Upon 
a  case  reserved,  ten  Judges  (Graham,  B.  and  Garrow,  B.  being 
absent)  held  the  conviction  wrong ;  for,  by  the  finding  of  the  jury, 
the  prisoner  intended  to  produce  only  a  temporary  disability,  till 
he  could  escape,  not  a  permanent  disabilitv.  {b) 

But  although  the  intent  laid  be  that  of  doing  grievous  bodily 
harm,  and  upon  the  evidence  it  appears  that  the  pri&oner's  main 
and  principal  intent  was,  to  prevent  his  lawful  apprehension,  yet 
he  may  be  convicted,  if  in  order  to  effect  the  latter  intent  he  also 
intended  to  do  grievous  bodily  harm.  The  prisoner  was  engaged 
in  poaching,  and  had  fired  his  gun  at  one  of  three  keepers,  who^ 
being  on  the  watch  for  poachers,  suddenly  sprung  up,  and  were 
rushing  forwards  to  seize  him.  The  jury  were  of  opinion,  that  the 
prisoner's  motive  was  to  prevent  lus  lawful  apprehension;  but 
that,  in  order  to  effect  that  purpose,  he  had  also  the  intention  of 
doing  the  keeper  some  grievous  bodily  harm.  Upon  objection 
taken,  the  learned  Judge  was  of  opinion,  that  if  both  intents  ex- 
isted, the  question,  which  was  the  principal  and  which  was  the 
subordinate  intention,  was  immaterial;  and,  upon  the  point  being 
submitted  to  the  consideration  of  the  Judges,  it  was  holden,  that 
if  both  the  intents  existed,  it  was  immaterial  which  was  the  prin- 
cipal and  which  the  subordinate  one ;  and  that  the  conviction  was 
therefore  proper,  (c) 

Where  the  offence  is  charged  to  have  been  committed  with  Rkketu'0 
intent  to  obstruct,  &c.  a  lawful  apprehension,  it  must  be  shewn  ^'"^.t^ 
that  the  offender  had  some  notification  of  the  purpose  for  which  he  wounding  U 
was  apprehended  before  he  inflicted  the  wound.    Upon  an  indict-  charged  to  be 
ment  on  this  statute,  it  appeared  that,  in  the  monung  of  the  day  ^^^T^u^ 
mentioned  in  the  indictment,  the  prisoner  stole  some  wheat  from  gtrnct,  &c.  a 
an  outhouse  belonging  to  one  Spilsbury ;  and  that,  the  wheat  being  lawfol  appre* 
soon  after  found  cqncealed  in  an  adjoining  field,  Spilsbury,  Webb,  ^JJUJ^*™ 
and  others,  watched  near  the  spot,  expecting  that  the  thief  would  that  the  of  < 
come  to  carry  it  away,  and  that  they  should  thus  be  able  to  dis-  fender  bad 
cover  and  apprehend  him.    In  the  course  of  the  day  the  prisoner  J2™n^frt» 
and  another  man  walked  into  the  field,  and  lifted  up  the  bag  con-  purpose  for 
taining  the  wheat.    They  were  immediately  pursued;  and  Webb  which  b^wM 
seized  the  prisoner,  without  desiring  him  to  surrender,  or  stating  •PP"*^®^^^^ 
for  what  reason  he^  was  apprehended.    A  scuffle  ensued,  during 
which,  before  Webb  had  spoken,  the  prisoner  drew  a  knife,  and 
cut  him  across  the  throat.     Upon  theae  facts  Liawrence,  J.  held 
that,  as  Webb  did  not  communicate  to  the  prisoner  the  purpose 
for  which  he  seized  him,  the  case  did  not  come  within  the  statute; 
for  if  death  had  ensued,  it  would  only  have  been  manslaughter. 
But  he  said,  that  if  a  proper  notification  had  been  made  before  the 
cutting,  the  case  would  have  assumed  a  different  complexion.    The 
prisoner  was  accordingly  acquitted,  (t) 

(b)  Rex  o.  Boyce,  Trio.  T.  18M,        (c)  Rex  t.  Gillow,  East  T.  1885. 
MS.  Bayley,  J.,  and  Rj.  &  Mood.  €r.    Ey.  &  Mood.  C.  C.  85. 
Cas.  89.  ify  R«x  r.  Rickelts,  ;r#re«fi#r Sma. 
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Eridenceof  Ijj  a  cage  where  a  point  was  made;' whether  the  shooting  with 

acS^'malu     ''^hich  the  prisoner  was  charged  was  by  accident  or  design,  it  was 

C10U8  shooting  held,  that  proof  might  be  given  that  the  prisoner  at  another  time 

admitted  as      ghot  intentionally  at  the  same  person,     rearce,  the  prosecutor, 

tnoMction       ^^^  ^^  ^  gamekeeper,  proved  that  he  met  the  prisoner  sporting 

and  to  shew     upon  his  manor,  and  remonstrated  with  him  for  so  doing ;  and  pro- 

that  the  act      posed  that  the  prisoner  should  go  with  liim  to  the  steward ;  saying, 

charged  was     ^^^^  ^  ^^®  Steward  would  pardon  him  he  should  have  no  objection. 

not  accidental.  The  prisoner  assented  to  go  with  him,  and  they  walked  tc^ther 

until  they  came  near  to  the  gamekeeper's  horse,  which  was  about 

sixty  yards  off,  when  Pearce  went  on  before  him  towards  the  horse; 

and  when  he  was  at  a  short  distance  from  the  prisoner,  the  prisoner 

fired  at  his  back,  but  said  nothing.    Pearce  attempted  to  turn 

round,  and  saw  the  prisoner  running,  and  attempted  to  run  after 

him ;  but  his  back  seemed  to  be  broken,  and  he  could  not  foltow. 

He  tihen  turned  back  to  the  horse  ;  and,  after  getting  upon  it,  was 

making  his  way  home  to  a  place  about  two  miles  off,  and  had  got 

about  half  a  mile  on  the  road,  at  a  place  where  there  was  a  hed^ 

on  each  side,  when  he  saw  the  prisoner  again  in  the  lowest  part  of 

one  of  the  hedges ;  and  the  moment  he  looked  round  at  him  the 

prisoner  again  fired  his  gun,  the  discharge  from  which  beat  out  one 

of  Pearce's  eyes  and  several  of  his  teeth,  but  did  not  cause  him  to 

iall  from  his  horse.    Between  the  first  and  second  firing  was  about 

a  quarter  of  an  hour.    In  the  course  of  the  trial  it  was  suggested, 

that  the  prosecutor  ought  not  to  give  evidence  of  two  distinct 

felonies :  but  the  learned  Judge  thought  it  unavoidable  in  this 

case,  as  it  seemed  to  him  to  be  one  continued  transaction,  in  the 

prosecution  of  the  general  malicious  intent  of  the  prisoner.    Upon 

another  groimd  also  the  learned  Judge  thought  such  evidence 

proper.    The  counsel  for  the  prisoner,  by  his  cross-examination  of 

Pearce,  had  endeavoured  to  shew,  that  the  gun  might  have  gone 

off  the  first  time  by  accident ;  and^  although  the  learned  Judge 

was  satisfied  that  this  was  not  the  case,  he  thought  that  the  second 

firing  was  evidence  to  shew,  that  the  first,   which  had  preceded  it 

only  a  quarter  of  an  hour,  was  wilful ;  and  to  remove  the  doubt, 

if  any  existed,  in  the  minds  of  the  jury.    The  prisoner  having  been 

convicted,  the  matter  was  submitted  to  the  consideration  of  the 

Judges,  who  were  of  opinion,  that  the  evidence  was  properly 

•  received,  and  the  prisoner  rightly  convicted,  {e) 

Dyson^s  It  is.also  necessary,  in  proceeding  upon  the  same  clause  of  the 

rj?^'—  statute,  to  shew  that  the  person  apprehending  acted  under  proper 

wounding^is      authority.    For,  in  a  case  where  it  appeared  that  the  prisoner 

charged  to  be .  having  previously  cut  a  person  on  the  cheek,  several  others,  who 

done  with  the   y^ete  uot  present  when  the  transaction  took  place,  went  to  his 

struct  &c.  a    ^ouse  to  apprehend  him,  without  any  warrant,  and  that  upon  their 

lawfui'appre-    attempting  to  take  him  into  custody,  he  inflicted  the  wound  upon 

hensiori, itis    -^nrhich  the  indictment  was  founded ;  Le  Blanc,  J.  was  of  opinion, 

Khe w  ^"i^  the    ^^^  ^^^  prosecution  could  not  be  sustained.    He  said,  that  to  con- 

penon  appre-    stitute  an  offence  within  this  branch  of  the  statute,  there  must  be 

hending  apted   ^  resistance  to  a  person  having  a  lawful  authority  to  apprehend 

under  proper                                         *                         °  /          jrt 

ant^oriiy.          j^^.  ign^  ^or.  Lawrence,' J.  8  Campb.  (e)  Rex  ».  Vokc,  Mich.  T.  1883, 

SS .  The  prisoner  was  afterwards  fou  nd  Russ.  &  Rj .  53 1 . 

^u  i  i  ty  of  larceny  in  stealing  the  wheat 
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the  prisoner,  in  order  to  which  the  party  must  either  be  present 
when  the  offence  is  committed,  or  he  must  be  armed  with  a  war- 
rant ;  and  that  this  branch  of  the  statute  was  intended  to  protect 
officers,  and  others  armed  with  authority,  in  the  apprehension  of 
persons  guilty  of  robberies  or  other  felonies.  (Ar) 

In  a  case,  where  the  intent  charged  in  three  of  the  counts  was.  Where  the  in- 
an  intent  to  prevent  a  lawful  apprehension ;  and,  in  the  fourth,  an  *«?'  ^^^^^ 
intent  to  do  the  prosecutor  some  grievous  bodily  harm ;  and,  from  dUy^himnA't 
the  nature  of  the  facts,  the  case  turned  upon  the  last  count  only,  a  is  immaterial 
point  was  made  on  behalf  of  the  prisoner,  that  tio  grievous  bodily  ^^  *^'f"®^" 
harm  was  done,  as  the  cut  was  upon  the  wrist,  and  did  not  appear  lu^nn  be  done, 
to  have  been  dangerous,  as  it  got  well  in  about  a  week :  and  the  q^  ^   ^j 
prisoner's  counsel  relied  upon  a  doubt  expressed  by  Bayley,  J.,(p)  ig  Bufficient. 
whether  the  injury  done  was  a  grievous  bodily  harm  contemplated 
by  the  act,  the  wound  not  being  in  a  vital  part.    Another  objec-  tectedin tlw 
tion  was  also  taken  upon  the  facts;  from  which  it  appeared,  that  night  in  an 
the  prisoner  having  been  apprehended  by  one  Headley,  in  aii  attempt  to 
attempt  to  break  into  his  stable  in  the  night,  and  taken  into  {^onyTmayhe 
Headley's  house,  threatened  Headley  with  vengeance,  and  endea-  detained  with- 
voured  to  carry  his  threats  into  effect  with  a  knife  which  had  been  ont  a  warrant 
laid  before  him,  in  order  that  he  might  take  some  refreshment ;  ^^  carried 
and,  in  so  doing,  cut  the  prosecutor  Cambridge,  one  of  Headley's  before  a  ma- 
servants,  who,  with  Headley,  was  trying  to  take  away  the  knife ;  g"t™*«- , 
the  act  happening  in  that  struggle,  and  perhaps  not  designedly  as 
against  Cambridge.     Upon  these  facts  it  was  objected,  that  there 
was  no  evidence  of  malice  against  the  prosecutor  Cambridge,  but 
against  Headley  only ;  and  that  upon  this  statute  general  malice 
was  not  sufficient,  as  in  the  case  of  murder,  and  that  malice  against 
the  particular  individual  was  necessary,  {q)     A  further  objection 
was  made,  that  the  prisoner  was  not  lawfully  in  custody,  there 
being  no  warrant ; .  and  an  attempt  to  commit  felony  being  only  a  .    . 

misdemeanor.  The  jury  who  found  the  prisoner  guilty  stated, 
that  the  thrust  was  made  with  intent  to  do  grievous  bodily  harm 
to  any  body  upon  whom  it  might  alight,  though  the  particular  cut 
was  not  calculated  to  do  so.  Upon  the  case  being  submitted  to 
the  consideration  of  the  Judges,  they  were  of  opinion  that,  if  there 
was  an  intent  to  do  grievous  bodily  harm,  it  was  immaterial  whe- 
ther grievous  bodily  harm  was  done ;  that  general  malice  was 
sufficient  under  this  statute,  without  any  particular  malice  against 
the  person  cut ;  and  that,  as  the  prisoner  was  detected  in  the  night 
Attempting  to  commit  a  felony,  he  might  be  lawfully  detained 
without  a  warrant  until  he  could  be  carried  before  a  magis- 
trate, (r) 

A  reported  case  upon  this  act  states  the  following  circumstances.  Akenhead's 
The  prosecutor  and  some  other  men  had  got  hold  of  a  woman,  ^jf^  ^1,^ 
who,  as  they  conceived,  had  been  using  anotlier  person  ill,  and  words  "grier- 
said,  that  she  deserved  to  be  ducked  in  a  trough  which  was  near :  ]\^^*  bodily 
but  it  did  not  appear  that  they  intended  to  duck  her.  The  prisoner,  (i^^  ^^  ^f^ 

(k)  Rex  o.  Dyson,  cor.  Le  Blanc,  J.  {q)  Curtis  v.  the  Hundred  of  Godley,' 

York  Spr.  Ass.  1816,  1  Starkie  N.  P.  R.  3  B.  &  C.  248.  was  cited,  a  case  upon 

846.  the  Black  act. 

(jp)  Rex  o.  Akenhead,  Holt,  N.  P.  C.  (r)  Rex  o.  Hunt,  East  T.  188^,  Ry. 

470.  P^itf  p.  608.  &  Mood.  C.  C.  91 
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who  was  at  gome  distance  at  the  time,  on  being  informed  that 
they  were  using  the  woman  ill,  exclaimed,  "  I  have  got  a  good 
'^  knife,"  rushed  immediately  to  the  place  where  she  was,  entered 
among  the  crowd,  and  instantly  struck  the  prosecutor  on  th^ 
shoulder  with  a  knife.  The  prosecutor  turned  round  upon  him;  a 
struggle  ensued  between  them ;  and  \a  that  struffgle  the  prosecutor 
received  other  wounds*  After  they  had  fought  for  some  time,  the 
prisoner  dropped  the  knife,  and  ran  away.  The  wound  upon  the 
prosecutor's  shoulder  was  about  seven  inches  long  and  two  deep ; 
and  the  lap  of  one  of  his  ears  was  cut.  Theire  was  likewise  a 
slight  wound  on  the  gland  of  his  neck,  and  a  cut  on  his  left  arm* 
Upon  this  evidence  the  counsel  for  the  prisoner  objected,  that  the 
first  count  of  the  indictment,  which  stated  an  intent  to  murder, 
&c.  and  the  second  count,  which  stated  an  intent  to  maim,  dis- 
figure, and  disable,  could  not  be  supported ;  and  that  the  only 
question  was  upon  the  third  count,  which  stated  an  intent  to  do 
some  grievous  bodily  harm.  And  upon  this  question  he  sub* 
mitted,  that  the  wounds  were  not  of  that  kind  from  which  grievous 
bodily  harm  could  ensue ;  that  the  transaction  was  a  scuffle  in 
which  a  knife  was  used  accidentally,  without  any  settled  design  to 
^^  maim,  disfigure,  or  disable,"  or  to  do  ^^  other  grievous  bodily 
^'  harm"  to  the  prosecutor ;  and  also  that  the  wounds  were  not 
inflicted  in  a  part  of  the  body  which  could  produce  such  a  conse- 
quence. Bayley,  J.  entertained  some  doubts  on  the  case ;  which 
appear  to  have  proceeded,  principally,  on  the  grounds  that  the 
wounds  were  not  in  a  vital  part ;  that  it  was  questionable  whether 
the  injury  done  was  a  grievous  bodily  harm  contemplated  by  the 
act }  and  whether,  if  d^th  had  ensued,  the  crime  would  have  been 
more  than  manslaughter.  And,  taking  all  the  circumstances  of 
the  case  into  consideration,  he  directed  the  jury  to  acquit  the  pri- 
soner, (d) 

If  several  are  out  for  the  purpose  of  committing  a  felony,  and 
upon  an  alarm  run  different  ways,  and  one  of  them  maim  a  pursuer 
to  avoid  being  taken,  the  others  are  not  to  be  considered  principals 
in  such  act.  The  two  prisoners,  White  and  Richardson,  were 
breaking  into  a  house  in  the  lower  division  of  Lamb's  Conduit 
Street;  but,  upon  alarm  and' pursuit, Richardson  ran  intoQrmond 
Street,  and  White  towards  the  Foundling.  Randal  seized  White 
just  by  the  house  they  were  breaking  into,  and  White  cut  him 
with  an  iron  crow.  Graham,  B.  told  the  jury,  that  if  the  prisoners 
came  with  the  same  illegal  purpose,  and  both  determined  to  resist, 
the  act  of  one  would  fix  guilt  on  both;  and  that  it  might  be  part 
of  the  plan  to  take  different  ways  to  divide  the  force  against  them. 
The  jury  found  both  the  prisoners  guilty :  but  the  Ju€^;es  thought 
that  the  conviction  as  to  Kichardson  was  wrong,  (a) 

But  where  a  party  is  present,  aiding,  &c.it  is  not  necessary  that 
his  should  be  the  hand  by  which  the  mischief  is  inflicted.  The 
first  three  counts  of  an  indictment  alleged,  in  the  usual  form,  that 
J.  T.  did  shoot  at  A.  B.,  and  went  on  to  slate  that  M.  and  N. 
were  present  aiding  and  abetting;  the  second  and  third  counts 

(«0  Rex  V,  Akeaheady  J^arihumker'  Hil.  T.  1 806,  MS.  Bayley^  J.,  SDd  Row. 
Umd.  1S16,  1  Hoirs  N.  P.  B.  469.  &  Ry.  S9.  JnU,  St. 

(a)  Rex  V.  White  and  Ricl^U'dson, 


CBkV.  X.]     Lard  Ellenharough'^  Act,  4S  Geo.  S.  c.  58.  60S 

varying  from  the  first  only  in  the  allegations  of  the  intent :  the 
three  last  counts  (varying  in  like  manner  as  to  the  intent)  stated, 
that  an  unknown  person  shot  at  A.  B«,  and  that  the  said  J.  T.  and 
M.,  and  N.,  were  pil^sent  aiding  and  abetting  the  said  unknown 
person,  the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit,  and  were  then  and  there  knowing  of  and  privy  to 
the  committing  of  the  said  felony,  against  the  statute,  &c.,  but 
did  not  charge  them  With  being  feloniously  present,  &c«  The  jury 
found  J.  T.  guilty ;  but  stated,  in  answer  to  a  question  put  to 
them,  that  they,  qid  not  find  that  J.  T.  was  the  man  who  fired  at 
A.  B.  Upon  which  an  objection  was  taken  in  arrest  of  judgment, 
that  the  uiree  last  counts  were  defective,  on  account  of  the  omis- 
sion of  the  wordi  feloniously  ;  and  that  no  judgment  could  be  en- 
tered on  the  three  first  counts,  as  the  jury  had  negatived  that  J.  T. 
was  the  man  who  fired.  The  learned  Judge  overruled  the  objec- 
tion, which  he  considered  as  founded  upon  a  supposed  difiEerence  in 
the  act  of  shooting,  &c.,  and  being  present,  &c«,  at  the  act; 
whereas  the  statute  had  made  no  such  distinction.  And  he  held 
the  plain  meaning  and  necessary  construction  of  the  s^tute  to  be, 
that  if  parties  are  present,  &c.,  knowing,  &c.,  the  charge  of  felo- 
niously shooting  applies  to  every  one  of  them.  Qe  reserved  the 
point  however  for  the  consideration  of  the  Judges;  who  were  all 
of  opinion  that  the  conviction  was  right,  (b) 

It  has  been  suggested,  that  where  an  ineffectual  exdiange  of  ShootbisUia 
shots  takes  place  in  a  deliberate  duel,  both  the  parties  may  be  ^^^^ 
guilty  of  the  offence  of  maliciously  shooting  within  this  statute  ; 
and  the  seconds  be  also  guilty  as  principals  in  the  second  degree  t 
but  this  is  mentioned  as  not  having  been  any  where  expressly 
decided,  {t) 

This  Chapter  may  be  concluded  with  the  mention  of  the  Irish  Conspirliig  or 
statutes,  36  Geo.  3.  c.  27.  and  38  Geo.  3.  c.  57.;  by  the  former  ^^J^*^ 
of  which  the  conspiring  to  murder  any  person,  and  by  the  latter  jrekmA, 
of  which,  the  proposing,  soliciting,  encouraging,  persuading,  or 
endeavouring  to  encourage  or  persuade  to  murder^  are  made  cajutal 
felonies,  (m) 

(ft)  Rex  «.  Towle  and  otben,  Mich.        (D  3  Chit  Crim.  L.  S48.  note  («). 
T.   1816,   Ru89.  dc  Ry.  314.   S.  C.  t        (m)  5  Evanses  Col.  SUt  PartV.  CI. 
Mareh  466.    And  see  anUt  M,  tS.  iv.  No.  19.  in  the  note. 
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aManlt. 


Of  a  battery. 


Of  Common  Assaults. 

An  assault  is  an  attempt  or  ofFer,  with  force  and  violence,  to  do  a 
corporal  hurt  to  another ;  as  by  striking  at  another  with  a  stick  or 
other  weapon,  or  without  a  weapon,  though  the  party  striking 
misses  his  aim.  So  drawing  a  sword  or  bayonet,  or  even  holding 
up  a  ^st  in  a  menacing  manner,  throwing  a  bottle  or  glass  with 
intent  to  wound  or  strike,  presenting  a  gun  at  a  person  who  is 
within  the  distance  to  which  the  gun  will  carry,  pointing  a  pitch- 
fork at  a  person  who  is  within  reach,  or  any  other  similar  act, 
accompanied  with  such  circumstances  as  denote  at  the  time  an 
intention,  coupled  with  a  present  ability,  of  using  actual  violence 
against  the  person  of  another,  will  amount  to  an  assault,  (a) 

But  it  appears  to  be  now  quite  settled,  though  many  ancient 
opinions  were  to  the  contrary,  that  no  words  whatsoever,  be  they 
ever  so  provoking,  can  amount  to  an  assault.  (£)  And  the  words 
used  at  the  time  may  so  explain  the  intention  of  the  party  as  to 
qualify  his  act,  and  prevent  it  from  being  deemed  an  assault :  as 
where  A.  laid  his  hand  upon  his  sword,  and  said,  '^  If  it  were  not 
^'  the  assize  time,  I  would  not  take  such  language  from  you,'*  it 
was  holden  not  to  be  an  assault,  on  the  ground  that  he  did  not 
design  to  do  the  other  party  any  corporal  hurt  at  that  time,  and 
that  a  man's  intention  must  operate  with  his  act  in  constituting 
an  assault,  (c) 

A  battery  is  more  than  an  attempt  to  do  a  corporal  hurt  to 
another :  but  any  injury  whatsoever,  be  it  ever  so  small,  being 
actually  done  to  the  person  of  a  man,  in  an  angry  or  revengeful, 

(a)  1  Hawk.  P.  C.  c.  68. 8. 1.   1  Bac.  ianU  and  Battery^  I. 

Ab.  A9$auU  and  Baitety  (A).    3  Blac.  (»)  1  Hawk.  P.  C.  c.  68.  s.  1.  1  Bac. 

Com.  180.     1  Burn.  Just.  Aitatdt  and  Ab.  AtfauU  and  Battery  (A). 

Battery,  I.    1  East.  P.  C.  c.  8.  s.  I .  p.  (e)  Turberville  «•  Savage,  1  Mod.  3. 

406.    Bull.  N.  P.  16.  Selw.  N.  P.  Ji-  S,  C.  8  Keb.  546. 
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or  rude,  or  insolent  manner,  such  as  spitting  in  his  face,  or  in  any 
way  touching  him  in  anger,  or  violently  jostling  him  out  of  the 
way,  is  a  battery  in  the  eye  of  the  law.(d)  For  the  law  cannot 
draw  the  line  between  different  degrees  of  violence,  and,  there- 
fore, totally  prohibits  the  first  and  lowest  stage  of  it;  every  man's 
person  being  sacred,  and  no  other  having  a  right  to  meddle  with 
it  in  any  the  slightest  manner.  (^)  It  should  be  observed  that 
every  battery  includes  an  assault.  (/) 

The  iniury  need  not  be  effected  directly  by  the  hand  of  the  The  injniy 
party.    Thus  there  may  be  an  assault  by  encouraging  a  dog  to  dbect'ftv)m 
bite  'y  by  riding  over  a  person  with  a  horsey  or  by  wilfully  and  the  band  of 
violently  driving  a  cart,  &c.  aeainst  the  carriage  of  another  person,  **»«  p*rty  st- 
and thereby  causing  bodily  injury  to  the  persons  travelling  in  it.(^)  **  *^' 
And  it  seems  that  it  is  not  necessary  that  the  assault  should  Be 
immediate ;  as  where  a  defendant  threw  a  lighted  squib  into  a 
market  place,  which,  being  tossed  from  hand  to  hand  by  different 
persons,  at  last  hit  the  plidntiff  in  the  face,  and  put  out  his  eye,  it 
was  adjudged  that  this  was  actionable  as  an  assault  and  battery.  (A) 
And  the  same  has  been  holden  where  a  person  pushed  a  drunken 
man  against  another,  and  thereby  hurt  him :  (t)  but  if  such  person 
intended  doing  a  right  act,  as  to  assist  the  drunken  man,  or  to 
prevent  him  from  going  along  the  street  without  help,  and  in  so 
doing  a  hurt  ensued,  he  would  not  be  answerable.  (A) 

There  may  be  an  assault  also  by  exposing  a  person  to  the  in-  AnaaUbj  ex- 
clemency  of  the  weather.    Thus,  in  a  case  where  an  indictment  [jJJJp°|J^'^ 
against  a  mistress  for  not  providing  sufBicient  food  and  sustenance  inclemency 
for  a  female  servant,  whereby  the  servant  became  sick  and  ema-  ofthewea- 
ciated,  was  ruled  to  be  bad,  because  it  did  not  allege  that  the  ^^' 
servant  was  of  tender  years,  and  under  the  dominion  and  control 
of  her  mistress ;  it  was  suggested  that  the  indictment  also  charged 
that  the  defendant  exposed  the  servant  to  the  inclemency  of  the 
weather ;  and  it  was  holden  that  such  exposure  was  an  act  in  the 
nature  of  an  assault,  for  which  the  defendant  might  be  liable, 
whatever  was  the  age  of  the  servant.  (/) 

If  a  master  take  indecent  liberties  with  a  female  scholar  without  Assanlt  hj  in- 
her  consent,  he  is  liable  to  be  punished  for  an  assault;  though  tSrwii^fe^" 
she  did  not  resist.    A  master  took  very  indecent  liberties  with  a  malet. 
female  scholar  of  the  age  of  thirteen,  by  putting  her  hand  into  his 
breeches,  pulling  up  her  petticoats,  and  putting  his  private  parts 
to  hers ;  she  did  not  resist,  but  it  was  against  her  will.    The 
jury  found  him  guilty  of  an  assault  with  intent  to  commit  a  rape, 

(<0  1  Bac  Ab.  Jsi,  ^  Bat.  (B.)    1  (0  Short  v.  Loyejoy*  ear.  Lee,  C.  J. 

Hawk.  P.  C.  c.  62.  s.  «.  1152.  Bui.  Ni.  Pri.  16. 

(«)  4B]ac.  Cora.  180.  (fc)  /if.  ibid. 

(/)Terraes  de  la  ley.  Battery^  1  (/)  Rex  v.  Ridley,  cor,  Lawrence, 

Hawk.  P.  C.  c.  62.  s.  1.    1  Bac  Ab.  J.  Salop  Lent  Ass.  1811.2  Campb. 

A99.  9  BatL  (A).                                    ,  650,  653.    Tbe  counsel  for  the  pro- 

{g)  See  tbe  precedents  for  assaults  secution  admitted  that  thejr  could  not 

of  this  kind  in  Cro.  Circ.  Comp.  65.  prove  this  charge  in  the  indictment  to 

3.  Chit.  Crim.  L.  823,   824,  825.    2  any  extent;  and  the  defendant  was 

Starkie,  388,  389.  accordingly  acquitted.     That  negli- 

(A)  Scott  V.  Shepherd,  2  Blac.  Rep.  genceand  harsh  usage  may  be  a  means 

892,  by  three  judges;  Blackstone^  J.  of  committing  muraefy  see  ari|f,  426. 
contra^  3  Wils.  403.  S.  C. 


d06 


Of  OmMMi  A$$auk8. 


[mor  fit. 


Anastault 
may  be  by  an 
ualawftil  in- 
priBOimMit. 


ttid  alflO  of  a  cammon-assault ;  and  the  Judges  thought  I2ie  finding 
as  to  the  latter  clearly  right,  (a)  And  ni^ng  a  female  patient 
strip  naked^  nndet  pititence  that  the  defendant^  a  medical  pne- 
titioner>  oannot  otherwise  judge  of  her  illness,  if  he  himadf  taken 
<rff  her  clothes^  is  an  assaiilt.  A  girl  of  siactaea  i9W  taken  by  her 
parents  to  tiie  defendant,  a  Geman  qpiaek,  on  account  itf  fits  by 
which  she  was  mS&c^sed  ^  he  said  he  would  cure  lier,  and  bid  her 
come  ^;atn  the  next  morning:  she  went  accordingly  the  next 
BBornlfig  by  herself,  and  he  told  her  she  must  strip  naked;  she 
said  she  would  not.  He  said  she  must,  or  he  could  not  do  any  good« 
She  began  to  untie  her  dress^  and  he  stripped  off  all  her  clothes ; 
she  did  nothing ;  he  pulled  off  every  thiuff ;  she  told  him  she  did 
not  like  to  be  stripped  in  that  manner.  When  she  was  naked,  he 
rubbed  her  with  a  hquid.  The  case  was  left  to  the  jury  to  con- 
sider whether  the  defendant  believed  that  stripping  the  girl  would 
assist  his  judgment,  or  whether  he  did  not  strip  her  wantonly 
without  thinking  it  necessary ;  and  they  were  told  that  the  making 
her  strip  and  puUing  off  her  clothes  might  under  the  latter  cir- 
cumstances justify  a  verdict  for  an  assault.  The  jury  found  the 
defendant  guilty ;  and,  upon  a  case  reserved,  it  was  held  that  the 
conviction  was  right.  (&) 

An  unUxwful  imprisonment  is  also  an  assault  \  for  it  is  a  wrong 
done  to  the  person  of  a  man,  for  which,  besides  the  private  satis- 
£EuH;ion  given  to  the  individual  by  action,  the  law  also  demandk 
public  vengeance,  as  it  is  a  breach  of  the  king's  peace,  a  loss 
which  the  state  sustains  by  the  confinement  of  one  of  its  members, 
and  an  infringement  of  the  good  order  of  society,  (m)  To  con- 
stitute the  injury  of  false  imprisonment,  there  must  be  an  unlaw- 
ful detention  of  tiie  person.  With  reqpect  to  the  detention,  it 
may  be  laid  down  that  every  confinement  of  the  person,  whether 
it  be  in  a  common  prison,  or  in  a  private  house,  or  by  a  fordble 
detaining  in  the  public  streets,  ^inll  be  sufficient,  (n)  And  such 
detention  will  be  unlawful  unless  there  be  some  sufficient  autho- 
rity for  it,  arising  either  from  some  process  from  the  courts  of 
justice,  or  from  some  wairant  of  a  leg^  officer,  having  power  to 
commit  under  his  hand  and  seal,  and  expressing  the  cause  of  such 
commitment ;  or  arising  from  some  other  special  cause  sanctioned^ 
for  the  necessity  of  the  thing,  either  by  common  law  or  by  act  of 
parliament,  (o)  And  the  detention  will  be  unlawful,  thoi^h  the 
warrant  or  process,  upon  which  it  is  made,  be  regular,  in  case 
they  are  executed  at  an  unlawful  time,  as  on  a  Sunday;  or  in  a 
place  privileged  from  arrests,  as  in  the  verge  of  the  king's 
court.  (^)    Especial  provision  is  made  concerning  the  arrest  of 


(a)  Rex  V.  Nichol,  Mi<rh.  T.  1807. 
HS.  Bayley,  J.,  and  Ran.  &  Ry.  ISO. 

{b)  Rex  V.  Rosinski,  East  T.  18S4. 
MS.  Bayley,  J.,  and  Ry.  &  Mood. 
C.  C.  19. 

fm)  1  Hawk.  P.  C.  c.  60.  8.  7.  4Blac. 
Com.  818.  And  see  precedents  of  in* 
dictraenls  for  assaults  and  false  im- 
prisonment  Cro.  Circ.  Comp..  61,  6f. 
S  Stark.  885,  386.  8  Chit  Crini.  L. 
835,  #1  K ftk    As  to  such  false  impri- 


sonroent  as  amounts  to  KidnappEng, 
&c^  see  «fite,  582,  ei  $equ, 

(n)  8  last.  589.  4  Com.  Dig.  imfri- 
ionmeni.  (6).  3  Blac.  Com.  187. 

(o)  3  Blac.  Com.  187. 

(p) /li.  iMtf.  89  Car.  8.  c.  7.  And  see 
further  as  to  unlawful  imprisonmenis, 
4  Com.  Dig.  ImprUonment,  (H).  6  Bac 
Ab.  IWipcM  (P)  3.  SSelw.  N.r.  Mm- 

pT(9fifm€Hw4 
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foreign  ambassadors,  or  otlier  foreign  public  ministers^  and  fheir 
domestics^  or  domestic  servants^  by  the  statute  7  Anne,  c.  12. 
which  makes  any  process  against  them,  or  their  goods  and  chat- 
tels, altogether  void;  and  provides,  that  the  persons  prosecuting, 
soliciting,  or  executing,  such  process,  shall  be  deemed  violators 
of  the  lavr  of  nations,  and  disturbers  of  the  public  repose ;  and 
shall  suffer  such  penalties  and  corporal  punishment,  as  the  Lord 
Chancellor,  and  the  two  CSiief  Justices,  or  any  two  of  them,  shall 
think  fit.  But  no  trader  within  the  description  of  the  bankrupt 
laws,  who  shall  be  in  the  service  of  any  ambassador,  or  pubhc 
minister^  is  to  be  privil^ed  or  protected  by  this  act;  nor  is  atiy 
one  to  be  punished  for  arresting  an  ambassador's  servant,  unless 
the  name  of  such  servant  lie  registered  in  the  office  of  one  of  the 
principal  secretaries  of  state,  and  by  him  transmitted  to  the 
sherifb  of  London  aad  Middlesex^  or  tiieir  undersherifis  or  depu- 
ties. (yX 

It  has  been  supposed  that  every  imprisonment  includes  a  bat-  EreryUnpA* 
tery :  (r)  but  this  doctrine  was  denied  in  a  recent  case,  where  it  ■®°™*5'^?* 
was  said  by  the  court  that  it  was  absurd  to  contend  that  every  btum      ^ 
imorisonment  included  a  battery,  {s)  ^ 

whether  the  act  shaU  amount  to  an  assault  must,  in  every  case^  Thebtendon 
be  collected  from  the  intention.   Thus,  in  an  action  for  an  assault,  with  which 
where  it  appeared  that  the  defendant  and  another  person  were  J^^JIJ^rial  in* 
fighting,  when  the  plaintiff  came  up  and  took  hold  of  the  defendant  the  inquiry 
by  the  collar,  in  order  to  separate  the  combatants,  upon  which  whether  it 
the  defendant  beat  the  plaintiff,  it  vras  objected  to  the  counsel  for  ^^JjJ^""*** 
the  plaintiff,  who  offered  to  enter  into  this  evidence,  that  it  ought 
to  have  been  specially  stated  in  the  replication  to  the  plea  of  son 
assault  demesne :  but  the  objection  wad  overruled,  on  the  ground 
that  the  evidence  was  not  dBfered  by  way  of  just^cation,  but  for 
the  purpose  of  shewing  that  there  was  not  any  assault,  and  that  it 
was  the  quoanimo  which  constituted  an  assault,  which  was  matter 
to  be  left  to  the  jury.(/)     So  to  lay  one's  hand  gently  on  another 
whom  an  officer  has  a  warrant  to  arrest,  and  to  tell  the  officer 
that  this  is  the  man  he  wants,  is  said  to  be  no  battery,  (u)    And 
if  the  injury  committed  were  accidental  and  undesigned,  it  will 
not  amount  to  a  battery.    Thus,  if  one  soldier  hurts  another  by 
disdiarging  a  gun  in  exercise,  it  will  not  be  a  battery,  (v)    And  it 
is  no  battery  if,  by  a  sudden  fright^  a  horse  nms  away  with  his 
rider^  and  runs  against  a  man.(tiT)    So  where  upon  an  indictment 

(q)  See  as  to  the  occasioa  of  passing  Ab.  Js$,  tf  Butt  (B). 

tbisact,  S  Blac.  Com.  254,  S55,  856.;  (v)  Weaver  v.  Ward,  Hob.  1S4.  S 

tad,  as  to  the  construction  of  it,  the  Roll.  Ab.  548.  1  Bac.  Ab.  Mi.ifBaii, 

cases  collected  in  2  Evans*s  Col.  Stat-  (B).   But  if  the  act  were  done  without 

Part  IV.  CI.  tii.  No.  81.  snfficteot  caution,  the  soldier  would 

(r)  Bull.  N.P.  c.  4.  p.  88.;  and  the  be  liable  to  an  action  at  the  suit  of 

opinion  was  adopted  hy  Lord  Kenyon,  the  partj  inrjnred  $  for  no  raan  will 

in  Oxley  o.  Flower  and  aholher,  8  be  excused  from  a  trespass*  unless  it 

Selw.  N.  P.  ImprUohmeni^  I.  be  shewn  to  have  be«i  caused    by 

($)  Emmett  v,  Lyne,   1  New  Rep.  inevitable  necessity,  and  entirely  with* 

855.  out  bis  fault,  Dickenson  v.  Watson, 

(f)  Ciriffin    v.  Tarsons,    Ghucetter  SirT.  Jones,  805.  Underwood  o  Hew- 

Lent  Ass    1754.    Selw.  N.  P.  Mi.  tf  son,  1  Str.  595.  8  Blac  R.  896.  Sehr. 

BM.  83.  Note  (I)                             .  N.  P.  J99.  t;  BaU.  34. 

(m)  1  Hawk.  F.  C.  c.  58.  s.  8.  I  Bac  (w>  Qibbon  1^.  Pepper,  4  Mod.  Mk. 
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for  throwing  down  skinB  into  a  man's  yard^  being  a  public  way^ 
by  which  a  person's  eye  was  beaten  out,  it  appeared  by  the  evi- 
dence^ that  the  wind  blew  the  skin  out  of  the  way,  and  that  the 
injury  was  caused  by  this  circumstance^  the  defendants  were  ac- 
quitted, (or)    It  seems  also  that  if  two,  by  consent,  play  at  cudgels, 
and  one  happen  to  hurt  the  other,  it  would  not  amount  to  a  bat- 
tery, as  then:  intent  was  lawful  and  commendable,  in  promoting 
courage  and  activity,  (y) 
Cases  when         Iii  some  cases  force  used  against  the  person  of  another  may  be 
the  force  used  justified,  and  will  not  amount  to  an  assault  and  battery.    Thus,  if 
tS  and^wUl    ^^  officer  having  a  warrant  against  one  who  will  not  suffer  himself 
not  amount  to  to  be  arrested,  beat  or  wound  him,  in  the  attempt  to  take  him ;  or 
an  assault.        if  a  parent,  in  a  reasonable  manner,  chastise  his  child ;  or  a  master 
his  servant,  being  actually  in  his  service  at  the  time ;  or  a  school- 
master his  scholar;  or  a  gaoler  his  prisoner ;  or  if  one  confine  a 
friend  who  is  mad,  and  bind  and  beat  him,  &c.  in  such  a  maimer 
as  is  proper  in  such  circumstances;  or  if  a  man  force  a  sword 
from  one  who  o£krs  to  kill  another  therewith ;  or  if  a  man  gently 
lay  his  hands  upon  another,  and  thereby  stay  him  from  inciting  a 
dog  against  a  third  person;  no  assault  or  battery  will  be  com- 
mitted by  such  acts.(«)    So  if  A.  beat  B.  (without  wounding  him, 
or  throwing  at  him  a  dangerous  weapon,)  who  is  wrongfully  en- 
deavouring, with  violence,  to  dispossess  him  of  his  lands,  or  of  the 
goods,  either  of  himself  or  of  any  other  person,  which  have  been 
delivered  to  him  to  be  kept,  and  will  not  desist  upon  A.'s  laying 
his  hands  gently  upon  him,  and  disturbing  him ;  or  if  a  man  beat, 
wound,  or  maim,  one  who  is   making  an  assault  upon  his  own 
person,  or  that  of  his  wife,  parent,  chUd,  or  master ;  or  if  a  man 
fight  with,  or  beat,  one  who  attempts  to  kill  any  stranger ;  in 
these  cases  also  it  seems  that  the  party  may  justify  the  assault 
and  battery.(a)     It  has  been  holden  that  a  master  may  not  justify 
an  assault  in  defence  of  his  servant,  because  he  might  have  an 
action  for  the  loss  of  his  service  :  (A)  but  a  different  opinion  has 
been  entertained  on  this  point  ;(c)  and  in  a  modem  case  Lord 
Mansfield  said,  ^'  I  cannot  say  that  a  master  interposing,  when 
^^  his  servant  is  assaulted,  is  not  justifiable  under  the  circum- 
^'  stances  of  the  case ;  as  well  as  a  servant  interposing  for  his 

But  if  the  horse  running  aninst  the  the  platntiflf  and  defendant  fought 
man  were  occasioned  hy  a  third  per-  toj^etner  hy  consent,  the  fighting  itself 
son  vhippinff  him,  such  third  person  bemg  unlawful :  and  the  case  of  Mat- 
would  be  the  trespasser.  1  Bac.  Ab.  thew  v.  Ollerton,  Comb.  218.  is  also 
ji»$.  8f  BatL  (B).  And,  upon  the  prin-  referred  to  as  an  authority,  that  if  one 
ciples  which  have  been  before- men-  license  another  to  beat  hiro,  snch  H- 
tioned,  such  an  act  in  a  third  person,  cence  is  no  defence,  because  it  b 
causing  death  to  any  one,  may,  under  against  the  peace.  And  see  oni^,  5^, 
certain  circumstances,  amount  to  fe-  el  9equ.  as  to  the  criminality  of  some 
lony.  «/n/e,  526.  games  or  sports. 

(x)  Rer  V.  Gill  and  another,  1  Str.  (z)  1  Hawk.  P.C.  c.  60.  s.  23. 1 1  Bac. 

190.                                                .  Ah.^si.^  BatHC). 

(y)  1  Bac.  Ab.  A$».  Sf  Bali,  (B).  refer-  (a)  I  Hawk.  P.  C.  c.  60.  a.  83.  and 

ring  to  Dalt.  c.  92.    Bro.  Coron.  229.  the  numerous  authorities  there  cited. 

But  in  the  notes  to  Bac.  Ab.  ub.  sup.  1  Bac.  Ab.  Js$,  S^  Bait.  (C). 

the  case  of  Boulter  v.  Clark,  Mingdan  (b)  Leward  v,  Baseley,  I  Ld.  Raym. 

Ass.  ear.  Parker,  C.B.  Bui.  N.P.  16.  62.  I  Salk.407.  Bull.  N.P.  IS. 

is  referred  to,  in  which  it.  was  ruled  (c)  1  Hawk.  P.  C.  c.  60.  s.  84. 
that  it  was  no  defence  to  allege  that 
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^  master :  it  rests  on  the  relation  between  master  and  servant.'' (c?) 
It  is  said,  that  a  servant  may  not  justify  beating  another  in  defence 
of  his  master's  son,  though  he  were  commanded  to  do  so  by  the 
master,  because  he  is  not  a  servant  to  the  son ;  and  that  jfor  the 
like  reason  a  tenant  may  not  beat  another  in  defence  of  his  land<« 
lord,  (e)   A  wife  may  justify  an  assault  in  defence  of  her  husband. (/) 

It  has  been  holden  that  a  defendant  may  justify  even  a  maihem, 
if  done  by  him  as  an  officer  in  the  army,  for  disobeying  orders ; 
and  that  he  may  give  in  evidence  the  sentence  of  a  council  at  war^ 
upon  a  petition  against  him  by  the  plaintiff;  and  that  if,  bv  the 
sentence,  the  petition  is  dismissed,  it  will  be  conclusive  evidence 
in  favour  of  the  defendant,  (f) 

It  should  be  observed,  with  respect  to  an  assault  by  a  man  on  When  there 
a  party  endeavouring  to  dispossess  him  of  his  land,  that  where  >«.*  trespiM 
the  injury  is  a  mere  breach  of  a  dose,  in  contemplation  of  law,  JJSlo^olcnce, 
the  defendant  cannot  justify  a  battery  without  a  request  to  depart;  there  mnst  be 
but  it  is  otherwise  where  any  actual  violence  is  committed,  as  it  jrequ***  *<> 
is  lawful  in  such  cane  to  oppose  force  to  force:  therefore,  if  a  sutbcfore** 
person  break  down  the  gate,  or  come  into  a  close  vi  et  armis,  the  force  isoBed. 
owner  need  not  request  him  to  be  gone,  but  may  lay  hands  on  .    . 

him  immediately;  for  it  is  but  returning  violence  with  vio- 
lence. (A)  So  if  one  come  forcibly  and  take  away  another'sgoods, 
the  owner  may  oppose  him  at  once,  for  there  is  no  time  to  make 
a  request.  («)  But,  in  general,  unless^  there  be  violence  in  the 
trespass,  a  party  should  not,  either  in  defence  of  his  person,  or 
his  real  or  personal  property,  begin  by  striking  the  trespasser, 
but  should  request  him  to  depart  or  desist ;  and,  if  that  is  refused, 
should  gently  lay  his  hands  upon  him  in  the  first  instance,  and  not 
proceed  with  greater  force  than  is  made  necessary  by  resist- 
ance. (A)  Thus,  where  a  churchwarden  justified  tiJiing  off  the 
hat  of  a  person  who  wore  it  in  church,  at  the  time  of  divine  ser- 
vice, the  plea  stated,  that  he  first  requested  the  plaintiff  to  be 
wicovered,  and  that  the  plaintiff  refused.  (Q  And  in  all  cases 
where  the  force  used  is  justified,  as  not  amounting  to  an  assault, 
under  the  particular  circumstances  of  the  case,  it  must  appear 
that  it  was  not  greater  than  was  reasonably  necessary  to  accom- 
plish the  lawful  purpose  intended  to  be  efilected.(m)  Tlierefore, 
though  an  offer  to  stnke  the  defendant,  first  made  by  the  prose- 

(d)  Tickel  «.  Read,  Lofft  215.  iauU  dememe,  and  the  plaintiff  replied 

(e)  1  Bawk.  P.  C.  c.  60.  s.  84.  that  he  was  possessed  o/a  certain  close, 
(/)  Leward  «.  Baseley,  1  Ld.  Raym.    and  that  the  defendant  broke  the  gate 

68.  and  chased  his  horses  in  the  close,  and 

(g)  Lane  v.  D^berg,  WW.  S.  per  that  he,  for  the  defending  his  posses- 

Treby,  C.  J.    Bull.  N.  P.  19.  sion,  moUiier  imultum  fecit  upon  the 

(A)  Green  9.  Goddard,  8  Salk.  641.  defendant,   the    replication  was  ad- 

In  a  case  of  this  kind,  however,  it  judged  to  be  bad:  and  that  it  should 

should  seem  that  the  violence  must  be  have  been  m9UUer  manu$  imponUty  as 

considerable,  and  continuing,  in  order  the  plaintiff  could  not  justify  an  ash 

to  Justify  the  application  of  force  by  sault  in  defence   of  his  possession, 

the  owner,  without  some  previous  re-  Leward  v,  Baseley,  1  Ld.  Rayra.  6S.r 

quest  to  depart ;  at  least,  if  the  force  (i)  Green  v,  Goddard,  ibid. 

applied  be  more  than  woald  be  justi-  (Ar)  Weaver  «.  Bush,  8  T.  R.  78.    1 

fied  under  a  molUUr  mttnui  impo9uH :  Selw.  N.  P.  M»,  9;  Bat.  39, 40. 

for  in  a  case  of  assault  and  battery,  (I)  Hawe  «.  Planner,  1  Saund.  IS. 

where  the  defendant  pk*aded  9on  a*-  (m)  1  Kast.  P.  C.  c^  8.  s»  1.  p.  406« 

VOL,  I.                                        2  R 
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cutor,  is  a  sufficient  assault  by  him  to  justify  the  defendant  in 
striking,  without  waiting  tUl  the  prosecutor  had  actually  struck 
him  first ;  yet  even  a  prior  assault  will  not  justify  a  battery,  if 
such  battery  be  extreme  ;  and  it  will  be  matter  of  evidence  whe- 
ther the  retaliation  by  the  defendant  were  excessive,  and  out  of  all 
proportion  to  the  necessity  or  provocation  received,  (w) 
Indictment.  The  party  injured  may  proceed  against  the  defendant  by  action 

and  indictment  for  the  same  assault :  imd  the  court  in  which  the 
action  is  brought  will  tiot  compel  him  to  make  his  election  to 
pursue  either  the  one  or  the  other ;  for  the  fine  to  the  King,  upon 
the  criminal  prosecution,  and  the  damages  to  the  party  in  the 
civil  action,  are  perfectly  distinct  in  their  natures,  (o) 
One  indict-  It  appears  to  have  been  formerly  holden  that  a  person  could  not 

wfcrrod^for  ^®  prosecuted  upon  one  indictment  for  assaulting  two  persons, 
aManlting  ^ach  assault  being  a  distinct  offence,  (j?)  But  the  case  has  been 
tiro  persons,  subsequently  treated  as  one  which  was  not  well  considered ;  and 
the  court  said,  '^  Cannot  the  King  call  a  man  to  account  for  a 
"  breach  of  the  peace,  because  he  broke  two  heads  instead  of 
"one?''(y) 
Indictment  of  In  a  case  where  an  indictment  preferred  before  the  grand  jury 
two  counts,  consisted  of  two  counts,  one  for  a  riot,  the  other  for  an  assault, 
and  the  other'  ^^^  ^^  grand  jury  only  found  it  a  true  bill  as  to  the  count  for  an 
for  an  assault,  assault,  and  indorsed  ignoramus  on  the  count  for  a  riot,  a  motion 
^^^'^nd  •?  ^^^  ^^  made  on  the  part  cf  the  prosecutor  to  quash  it,  on  Ae 
uue  bm  as  to  ground  that  the  grand  jury  should  have  found  the  whole  to  have 
the  assanlt,  been  a  true  bill,  or  have  rejected  the  indictment  altogether :  but 
as  toHhTrior*  *'^®  court  held,  that  as  there  were  two  distinct  counts,  the  finding 
holden  good.'    &  true  bill  as  to  one  count  only,  and  rejecting  the  other,  left  the 

indictment,  as  to  the  count  which  the  jury  had  affirmed,  just  as 
if  there  had  originally  been  only  that  one  count.(r) 
Flea.  Whatever  is  a  legal  justification  or  excuse  for  an  assault  or  im- 

prisonment, such  as  son  assault  demesne,  the  arrest  of  a  felon,  &c. 
may,  upon  an  indictment,  be  given  in  evidence  under  the  general 
issue.  (^) 
Where  the  de-  A  case  has  been  decided,  relating  to  the  course  of  proceeding, 
'Traded  ^nd  where  a  defendant  indicted  for  an  assault  has  entered  into  a  re- 
entered inlo  a  cognizance  to  appear,  enter j  and  try  his  traverse.  The  defendant 
recognizance  was  in  the  first  instance^  apprehended  for  an  assault,  carried  before 
*«-*an?try*Ws  ^  niagistrate,  and  admitted  to  bail,  on  the  condition  of  his  ap- 
traverse,  he  pcaring  at  the  ensuing  assizes  to  answer  such  indictment  as  might 
cannot  be  be  preferred  against  him  ;  which  condition  he  performed ;  and  a 
enteriM*hS^^  ^^^  ^^  indictment  being  found  against  him  at  such  assizes,  he 
traverse,  nn-  was  arraigned,  pleaded  "  Not  Guilty,'*  land  entered  into  a  recog- 
der  the  gaol  nizance  to  appear,  enter ^  and  try  his  traverse  at  the  then  next 
he  may^with-  assizes.  On  the  day  before  the  opening  of  the  commission  for  the 
draw  his  plea,  nextassizes,  he  surrendered  himself  to  prison  in  discharge  of  his 
without  en-      bail .  and  to  avoid  payine  for  the  issue-book,  the  entry  of  hb 

terinir  his  tra-                                             r  j     o  9                   g 

(fi)  Bull.  N.  P.  18.     1  East.  P.  C.  c.  1572.     8  Str.  870. 

8.  8. 1.  p.  406.  {q)  Per  Otr.  in  Rex  v.  Benfield  and 

(0)  Jodes  V.  Clay,  1  Bos.  and  Pul.  Saunders,  8  Burr.  984. 

191.     1  Selw.  N.P.  Ms.  f^  Bat.  88.  (r)  Rex  t;.  Fieldhouse,  Cowp.  S95. 

note  (2).     1   Hawk.  P.  C.  c.  62.  9.  4.  («)    1  Hawk.  P,  C.  c.  62.  s.  3.    1 

1  Bac.  Ab.  Ass.  8f  Bat.  (D).  Bac.  Ab.  Jss.  (f  Bat.  (D).  I  East  P.  C. 

(p)  Rex  V.  ClendoDy  2  Ld.  Raym.  c.  8.  s.  1.  p.  406.  and  c.9.  s.,1.  p.  488. 
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traverse,  and  all  other  court  fees,  he  endeavoured  to  be  tried  vene.  Andif, 
under  the  commission  of  gaol  delivery:  but  his  trial  under  this  before  he 
commission  was  opposed  by  the  officers   of  the  court,  on  the  pil^hehad 
ground  that  by  omitting  to  enter  his  traverse  he  had  not  per-  given  notice 
formed  the  condition  of  his  recognizance.    The  learned  Judge  ^\^V^^  wovld, 
entertaining  some  doabts  whether,  as  the  defendant  was  in  cus-  ume  uy  hu 
tody,  he  could  refuse  to  try  him,  directed  him  to  be  tried,  as  in  travene,  he 
the  case  of  any  common  gaol  traverse :  but,  in  order  to  settle  the  ^^^^  ^"^® 

Jractice  in  future,  he  afterwards  submitted  the  matter  to  the 
udges  for  their  consideration.  They  were  unanimously  of  opi- 
nion, that  the  defendant  ought  not  to  have  been  tried,  as  he  had 
not  performed  the  condition  of  the  recognizance.  But  they  dl 
thought  that  he  might  have  come  in  and  moved  to  withdraw  his 
plea  of  "  Not  Guilty,"  and  have  pleaded  ".Guilty,"  without  en- 
tering his  traverse,  either  on  an  agreement  with  the  prosecutor, 
or  on  giving  him  proper  notice  of  his  intention  so  to  do.  And 
thev  likewise  agreed,  that  if  before  he  had  come  in  to  plead  he 
had  given  the  prosecutor  ten  days'  notice  that  he  would  at  the 
same  time  try  his  traverse,  he  might  have  done  so.(^) 

As  every  battery  includes  an  assault,  (u)  it  follows,  that  on  an  Verdict  of 
indictment  of  assault  and  battery,  in  which  the  assaidt  is  ill  laid,  f^^^  ^^  ^^ 
if  the  defendant  be  found  guilty  of  the  battery,  it  is  sufficient,  (tr)  ^**«*7®'^y' 
This  offence  is  punishable  as  a  misdemeanor :  and  the  punish-  PoniBhment. 
ment  usually  inflicted  is  fine,  imprisonment,  and  the  finding  of 
sureties  to  keep  the  peace.(j:)    But  as  the  ofifence,  though  un? 
doubtedly  in  some  degree  concerning  the  public,  principally  and 
more  immediately  affects  an  individual,  the  defendant  is  frequently 
permitted  by  the  pourt  to  speak  with  the  prosecutor^  after  convic- 
tion and  before  any  judgment  is  pronounced ;  and  if  the  prose- 
cutor declares  himself  satisfied,  a  trivial  punishment,  generally  a 
fine  of  a  shilling,  is  inflicted.(y) 


SECT.  II. 

Of  Aggravated  Assaults. 

Attempts  to  murder,  or  do  some  great  bodily  harm,  (a)  and  as- 
saults with  latent  to  ravish,  (6)  or  to  commit  an  unnatural  criftie,(c) 
have  been  already  noticed.  Also  assaults  occurring  in  the  ob- 
struction of  officers  executing  process  (cQ  in  effecting  a  rescue,  (e) 
in  the  obstruction  of  revenue  officers, (/)  and  in  the  hindering  the 

(I)  Rex  V.  Fry*  ear.  Nares,  J.  SmUk-  (y)  AnUy  136. 

amptan  Ass.  ana  considered  of  by  the  (a)  Jnte,  Chap.  x. 

Judra,  Hil.  T.  1776,  1  Leach  111.  (b)  Ante,  663, 564. 

(«)  JnU^  605.  (e)  JnU,  i68. 

(«)  1  Hawk,.  P.  C.  c.  62.  s.  1.   .  («0  Ante,  360,  et  iequ, 

ix)  4  Blac.  Com.  S17.     1  East  P.C.  (e)  AnU,  271,  369,  383,  el  iequ. 

c.  g|^8. 1.  p«406,  aod  c.  9*  s.  1.  p.  428.  (/)  Ante^  117,  ei  iequ. 
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5  &  6  Edw.  6. 
c.  4.  8.  2. 
Smiting,  or 
laying  violent 
bands  in  a 
church  or 
church-yard. 


S.  3.  Striking 
witli  a  weapon 
in  a  chnrcli  or 
chnrch-yard, 
or  drawing 
one  with  in- 
tent to  atrike. 


Indictment 
upon  6  and  6 
Edw.  6.  c.  4. 


2K3  Hen.  8,  c. 
12.  Malicious 
striking  in  the 
KiM§^9  palaca, 


Of  Aggravated  Assaults,  [booh  m/ 

exjportation  or  circulation  of  com^{g)  have  been  mentioned  in  the 
course  of  tlie  Work.  The  aggravated  assaults  which  remain  to  be 
noticed  in  this  place,  are  principally  such  as  have  been  made  the 
subject  of  particular  legislative  provision ;  and  the  peculiar  aggra- 
vation appears  to  arise,  either  from  the  place  in  which,  or  the 
person  upon  whom,  the  assault  is  committed,  or  else  from  the 
great  criminality  of  the  purpose  or  object  intended  to  be  effected. 

The  statute  5  and  6  Edw.  6.  c.  4.  relates  to  disturbances  in 
churches  and  church-yards  ;  and  the  second  and  third  sections  of 
the  statute  make  particular  provision  for  the  punishment  of  as- 
saults committed  in  those  places.  The  second  section  enacts, 
^^  that  if  any  person  or  persons  shall  smite,  or  lay  violent  hands 
**  upon  any  other,  either  in  any  church  or  church-jrard,**  every 
person  so  offending  shall  be  deemed  excommunicate.  Tb%  third 
section  enacts,  '^  that  if  any  person  shall  maliciously  strike  any 
^'  person  with  any  weapon  in  any  church  or  church-yard,  or  shall 
'^  draw  any  weapon  in  any  church  or  church-yard  to  the  intent  to 
^^  strike  another  with  the  same  weapon,'^  every  person  so  offend- 
ing shall  be  adjudged  to  have  one  of  his  ears  cut  off;  and,  if  he 
have  no  ears,  to  be  marked  in  the  cheek  with  a  hot  iron  having 
the  letter  F  therein,  to  denote  him  as  a  fray  maker ;  and  that  he 
shall  also  be  and  stand  excommunicated. 

Some  points  upon  the  construction  of  this  statute  have  been 
mentioned  in  a  former  part  of  the  Work ;  where  it  was  stated  that 
cathedral  churches  and  church-yards  are  within  it ;  that  it  will  be 
no  excuse  for  a  person  who  strikes  another  in  a  church,  &c.  to 
shew  that  the  other  assaulted  him ;  and  that  churchwardens,  and 
perhaps  private  persons,  who  whip  boys  for  playing  in  the  church, 
or  puU  off  the  hats  of  those  who  obstinately  retuse  to  take  them 
>off  themselves,  or  gently  lay  their  hands  upon  those  who  distorb 
the  performance  of  any  part  of  divine  service,  and  turn  them  oat 
of  tne  church,  are  not  within  the  meaning  of  the  statute.(A) 

With  respect  to  the  indictment  upon  this  statute,  it  may  be 
here  mentioned,  that  where  it  was  charged  that  the  defendant 
drew  his  dagger  in  a  church,  without  stating  that  he  drew  it  with 
intent  to  stab,  the  indictment  was  holden  void  as  to  the  statute  ; 
and,  upon  its  being  contended  that  it  was  good  for  the  assault  at 
common  law,  the  court  held,  that  it  was  sdtogether  bad,  as  the 
conclusion  was  contra  farmam  statutL{i)  It  is  clear  that  the 
indictment  should  allege,  either  that  the  party  struck  with  the 
weapon,  or  that  he  drew  the  weapon  with  intent  to  strike.(A) 

Contempts  against  the  Kind's  palaces  have  always  been  looked 
upon  as  high  misprisions ;  and,  by  the  ancient  law  before  the  con- 
quest, fighting  in  the  King's  palaces,  or  before  the  King's  Judges, 

ig)  Ante,  196,  el  tequ. 

(J^  Jnie,  S79.  And  see  onitf,  8T8, 
S79,  the  statute  cited  more  at  lenj^. 

(0  Rex  V.  Perchall,  2  Leon.  188. 
Rex  V.  Penhallo,  Cro.  Eliz.  SSI.  And 
ID  Rex  V.  Cholmley,  Gro.  Car.  464, 
465,  all  the  Judges,  -except  Jones,  J. 
held  that  the  indictroeiit  could  not  be 

good,  for  a  batterv  at  common  law, 
ecause  it  concluded  amtr^  fommm 


$tatuH,  But,  according  to  more 
cent  decisions,  it  seems  thai  snch  a 
conclusioD  would  now  be  considered 
as  mere  surplusage,  I  Stark.  ai7. 
Rex  V.  Matheiro,  9  Leach  685.  I 
Hawk.  P.  C.  c.  30.  s.  9. 

{k)  Rex  o.  Cholmley,  Cro.  Car.  464» 
465.  d  Hale  171.  1  £asL  P.  C.  o.  8. 
8.  4.  p.  411. 
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was  punished  with  death.(/)    The  statute  33  Hen.  8.   c.  12.  J7^.*^^^^ 
enacts,  that  all  malicious  strikings  by  which  blood  is  shed^  against  ^  "^ 

the  King's  peace,  within  any  of  the  ICing's  palaces  or  houses,  or 
any  other  house  at  such  time  as  the  royal  person  shall  happen  to 
be  there  demurrant  and  abiding,  shaD  be  inquired  of  by  the  Lord 
Steward;  and  that  the  offender  shall  be  punished  by  perpetual 
imprisonment,  and  fine,  at  the  King's  pleasure,  and  also  with  the 
loss  of  his  right  hand.  The  execution  of  the  latter  part  of  the 
sentence,  with  solemn  and  due  circumstance,  is  prescribed  by  the 
particular  and  minute  provisions  of  the  statute,  (m)  It  is  clear 
that,  unless  the  person  striking  in  the  King's  pahu:e  draw  blood, 
he  will  not  be  liable  to  the  punishment  under  this  statute,  (it)  But 
it  seems  questionable,  from  the  construction  of  the  whole  act  and 
the  general  tenor  of  the  books,  whether  striking  in  a  palace, 
wherein  the  King  is  not  at  the  time  actually  resident,  be  within 
the  statute,  (o) 

Striking  in  the  King's  superior  courts  of  justice  in  Westmin-  Drawing  a 
ster-hall,  or  in  any  other  place,  while  the  courts, are  sitting,  whe-  weapon,  or   . 
ther  the  court  of  chancery,  exchequer,  king's  bench,  or  common  ^^^J^^ 
pleas,  or  before  Justices  of  assize  or  oyer  and  terminer,  is  made  ^jutHee, 
still  more  penal  than  even  in  the  King's  palace ;  perhaps  for  the 
reason  that,  those  courts  beinff  anciently  held  in  the  King's  palace 
and  before  the  King  himself'  striking  there  included  the  former 
contempt  against  the  King's  palace,  and  something  more,  namely, 
the  disturbance  of  public  justice.  (/?)     So  that,  though  striking  in 
the  King's  palace  ii^  not  punished  with  the  loss  of  the  offender's 
hand,  imless  some  blood  be'  drawn,  nor  even  then  with  loss  of 
lands  or  goods,  the  drawing  of  a  weapon  only  upon  a  Judge  or 
Justice  in  such  courts,  though  the  party  strike  not,  is  a  great 
misprision,  punishable  by  the  loss  of  the  right  hand,  perpetual 
imprisonment,  and  forfeiture  of  the  party's  lands  during  life,  and 
of  his  goods  and  chattels.  (9)     And  a  party  is  liable  to  a  similar 
punishment,  if,  in  the  same  courts,  and  within  their  view,  he 

(0  4  Blac.  Com.  184.  broQ^t.in  to  undergo  his  sentence, 

(at)  83  Hen.  8.  c.  18.  s.  8.  lo  s.  18.  **  desired  that  the  Kinz  of  his  benign 

(ii)  S  Inst  140.    1  Hawk.  P.  C.  c.  '*  mcewould  pardon  him  of  his  right 

81.  s.  S.  **•  hand,  and  take  the  left :  for  (quoth 

(o)  1  Hawk.  P.  C.  €.81.  8.  8.  where  **  he)  if  my  right  hand  be  spared,  I 

it  is  said,  that  the  instance  given  in  *'  may  hereafter  do  such  good  ser- 

3  Inst.  140.  of  a  ptrson^s  hand  beinj^  **  vice  to  his  grace  as  shall  j^ease  him 

cnt  off  for  striking  in  the  Tower,  is  "  to  appoint.    Of  this  submission  and 

not  warranted  by  the  record.    The  *'  request  the  justices  forthwith  in- 

punishment  of  cutting  off  the  hand  is  **  formed  the  King,  who,  of  his  gdod* 

undoubtedly  one  of  great  cruelty  i  **  ness,  considering  the  gentle  lieart 

and  it  is  therefore  a  satisfaction  to  be  *'  of  the  said  Edmond,  and  the  good 

able  to  speak  of  it  as  of  rare  occur-  **  report  of  lords  and  ladies,  eranted 

renceinthehistory  of  the  administra-  **  him  pardon,   that*  he  should  lose 

lion  of  onr  criminal  laws,  even  in  the  **  neither  hand,  land,  nor  goods,  but 

more  barbarous  ages.    It  is  said,  that  **  should  go  free  at  liberty."    Rex  v. 

not  more  than  ten  cases  of  the  kind  Sir  fidmond  Knevet,  1 1  St.  Tri.(Harg. 

occur  in  our  books.  In  the  year  1541  Ed-)  16. 

(33  Hen.  8.)  the  sentence  of  Sir  Ed-  (p)  3  Inst.  140.    4  Blac.  Com.  185. 

mond  Knevetto  undergo  this  punish-  {q)  Staundf.  38.    3  Inst  140,  141. 

ment,  gave  occasion  to  a  display  of  1  Hawk.  P.  C.  c.  81.  s.  3.    4  Blac. 

loyal  devotion,  which  cannot  but  be  Com.  185.    1  East.  P.  C.  c  8.  t.  8. 

read  with  interest  Sir  fidmond  being  p.  4oa 
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strike  a  juror  or  any  other  person,  either  with  a  wei^n,  or  with 
hand,  shoulder,  elbow,  or  foot :  but  he  is  not  liable  to  such  pa- 
nishment  if  he  make  an  assault  only,  and  do  not  strike,  (r)     And 
one  who  is  guilty  of  this  offence  cannot  excuse  himself  by  shew- 
ing that  the  person  so  struck  by  him  gave  the  first  assault,  (i) 
LordThanet'B       In  a  case  of  modem  occurrence,  the  three  first  counts  of  the 
Ivt'onuemd     ''^f'^rma**^^  ®®* forth  a  special  commission  for  the  trial  of  Arthur 
entered'tythe  O'Connor  and  others  for  high  treason ;  and  that,  pending  the  see- 
attorney-ge-     sions,  alter  the  acquittal  of  O'Connor,  and  before  any  order  or 
f 'd^  **  1^  ?*  direction  had  been  made  by  the  court  for  his  discharge,  the  de- 
amp^tioD,     fendants,  in  open  court,  &c.  made  a  great  riot,  and  riotously  at- 
&c.  tempted  to  rescue  him  out  of  the  custody  of  the  sheriff,  to  whose 

custody  he  had  been  assigned  by  the  Justices  and  commissioners ; 
and,  the  better  to  effect  such  rescue  and  escape,  did,  at  the  said 
sessions,  in  open  court,  and  in  the  presence  of  the  said  Justices 
and  commissioners,  riotously,  &c.  make  an  assault  on  one  J.  R., 
and  did  then  and  tliere  ^^  beat,  bruisey  wound,'  and  ill  treat  the 
said  J.  R.,  and  thereby  impede  and  obstruct  the  said  Justices,  &c. 
There  were  two  other  counts  in  the  information ;  the  one  for  riot- 
/  ously  interrupting  and  obstructing  the  Justices  in  the  holding  of 
the  session,  and  the  other  for  a  common  riot.(f)  Two  of  the  de- 
fendants having  been  found  guilty  generally,  considerable  doubt 
was  intimated  by  Lord  Kenyon,  whether  the  court  were  not  bound 
to  pass  the  judgment  of  amputation,  &c.  for  the  oSencey  as  laid  in 
the  three  first  counts ;  and  the  matter  stood  over  for  considera- 
tion. But  before  the  defendants  were  again  brought  up  to  receire 
judgment,  the  attorney-general  said,  that  he  had  received  the 
royal  command  and  warrant  under  the  sign  manual,  whereby  he 
was  authorised  to  enter  a  noli  prosequi,  as  to  those  paits  of  Ae 
information  on  which  any  doubt  had  arisen,  or  might  arise,  whe- 
ther the  judgment  thereon  were  discretionary  in  the  court,  and 
5 ray  judgment  only  on  such  charges  as  left  tiie  judgment  in  thekr 
iscretion  :  and,  accordingly,  a  noli  prosequi  was  entered  on  the 
three  first  counts ;  and  on  the  others  the  court  gave  judgment 
against  the  defendants,  of  fine,  imprisonment,  and  8uieties.(tf ) 
Reacuiiigf  a  A  person  who  rescues  a  prisoner  from  any  of  the  courts  which 

^'d^^^rta™   ^^^^  ^^^n  mentioned,  without  striking  a  blow,  is  ptmished  with 
without  perpetual  imprisonment,  and  forfeiture  of  goods,  and  oi  the  pro- 

striking.  fits  of  lands  during  life ;  for  this  offence  is  in  its  nature  similar  to 

the  other :  but  as  it  diflers  in  this,  that  no  blow  is  actcmlly  given, 

(r)  Staundf.  96.    3  Inst  140,  141.  markable  for  the  «|^etf^  justice  which 

1  Hawk.  P.  C.  c.  81.  s.  3.    4  Blac.  appears  to  have  been  admioislered. 

Com.   1S5.    1  East  P,  C.  c.  8.  s.  S.  *'  Kichardson,  Chief  Justice  of  C.  B. 

p.  408.  '  *'  at  the  assizes  at  Salbbury,  in  the 

(«)  1  Hawk.  P.  C.  c.  21.  s.  4.  "  summer  of  16S1,  was  assaulted  by- 

\ff  See  the  precedent  of  this  in-  '*  a  prisoner  condemned  there  for  fe» 

formation,  8  Chit.  Crim.  1.  808,  el  **  lony,  who  after  his  condemnation 

fegtt.  ^  *.'  threw  a  brickbat  at  tlie  said  Judse, 

<tf)  Rex  V.  Lord  Thanet  and  others,  *'  which  narrowly  missed;  and  for  tlris 

B.  B.  Trin.  S9  G.  S.     1  East.  P.  C.  c.  **  an   indictment    was    immedialelj 

8.  8.  3.  p.  408«  409,  410.    In  Rex  v.  **  drawn  by  Noy  against  the  prisoner, 

Dayis,  Dy.  188  a.  188  b.  and  the  notes  "  and  bis  right  hand  cot  ofTuid  fixed 

thereto,  are  yartous  instances  of  the  **  to  the  gibbet,  upon  which  be  was 

judgment  having  been  executed  to  '*  himself  immediately  hanged  In  the 

the  full  extent.  •  One  of  them  is  re-  **. presence  of  the 'cotnrt.** 
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the  amputation  of  the  hand  is  excused,  (u')  And^  for  the  like 
reason,  an  affray  or  riot  near  the  said  courts,  but  out  of  their 
actual  view^  is  punishable  by  fine  and  imprisonment  during  plea- 
sure, but  not  with  the  loss  of  the  hand.(x) 

Though  an  assault  in  any  of  the  King's  inferior  courts  of  jus-  Inferior 
tice  would  not  subject  the  offender  to  lose  his  hand  ;(y)  yet,  upon  ^^^^' 
an  indictment  for  such  an  assault,  the  circumstances  under  which 
it  was  committed  would,  doubtless,  be  considered  as  matter  of 
sreat  aggravation.  And  any  affray,  or  contemptuous  behaviour 
in  those  courts,  is  punishable  with,  a  fine,  by  the  Judges  there 
sitting,  (a) 

It  is  said  that,  in  order  to  warrant  the  higher  judgment,  the  lodtc^men^ 
offence  must  be  charged  to  have  been  committed  in  the  presence 
of  the  King,  or  of  the  Justices,  (a)  And  it  seems,  also,  that  in 
order  to  warrant  such  judgment,  the  indictment  ought  expressly 
to  chaise  a  stroke ;  though  it  does  not  appear  whether  any  tech- 
nical word  be  necessary  to  be  used  for  that  purpose.  (A)   . 

The  statute  9  Anne,  c.  16.  makes  the  assaulting  and  striking  a  9  Anne,  c.  16. 
privy  cottnsellor,  in  the  execution  of  his  office,  highly  penal.     It  A88aiiltin|and 
enacts,  ''that  if  any  person  or  persons  shall  unlawfully  attempt  ^prkv^eoun- 
^'  to  kU],  or  shall  unlawfully  assault  and  strike  or  wound  any  per-  seiiory  in  the 
*'  son,  being  one  of  the  mest  honourable  privy  council  of  her  ^*^'^^*^°  **' 
'*  Majesty,  her  heirs,  or  successors,  when  in  the  execution  of  his 
''  office  of  a  privy  counsellor,  in  council,  or  in  any  committee  of 
*'  council,"  the  person  or  persons  so  offending,  being  convicted, 
shall  be  felons,  and  shall  suffer  death,  as  in  cases  of  felony,  with- 
out benefit  of  clergy. 

The  statute  11  Hen.  Cell,  enacts,  ''  that  if  any  assault  or  u  Hen.  6.  c. 
"  affiray  be  made  to  any  lord  spiritual  or  temporal,  knight  of  the  ^^'  ^^  ^  «*" 
'*  shire,  citizen,  or  burgess,  come  to  the   parliament,  or  to  th^  "jSJ^and*'* 
^'  council  of  the  King,  by  his  commandment,  and  there  being  an4  members  of 
"  attending  at  the  parliament  or  council,"  that  then  proclamation  pari>*mcnt : 
shall  be  made  for  three  several  days  in  tiie  most  open  place  of  th^  ^^  ^^  ^J^J 
town,  where  the  assault  or  affray  shall  be  made,  that  the  offender  sauits  upon 
yield  himself  before  the  King  in  his  bench  within  a  quarter  of  a  ^^  "■^^** 
year,  if  it  be  in  the  time  of  the  term,  otherwise  at  the  next  day  of  parlLnent. 
in  term  after  the  quarter ;  and  if  he  do  not,  that  he  be  attainted 
of  the  deed,  pay  double  damages  to  the  party  aggrieved,  and  make 
fine  and  ransom  at  the  King's  wiU :  and  that  if  he  come,  and  be 
found  guilty,  that  he  shall  pay  to  the  party  grieved  his  double  da- 
mages, and  make  fine  and  ransom  at  the  King's  will.    A  prior 
statute,  $  Hen.  4.  c.  6.,  had  made  a^  provision  nearly  similar  for 
the  punishment  of  persons  who  should  assault  the  servants  of 
members  of  parliament. 

The  beating  a  clerk  in  orders,  or  clergymarij  is  also  an  assault  Assaulting  a 
of  an  aggravated  nature,  on  account  of  the  respect  and  reverence  a'p?^"*  3 
due  to  the  sacred  character  of  such  person,  as  the  minister  and 

(w)  1  Hawk.  P.  C.  c.  21.  S.5.  4  (z)  4Blac.  Com.  126.  iHawk.P.C. 
plac.  Com.  1S5.  C.  21.  s.  10. 

(x)  1  Hawk.  P.  C.  c.  21.  8.  6.  4  (a)  I  Bast.  P.C.  c.  8.  s.  S.  p.  410. 
Blac.  Com.  125.    AnU^  271.  1  Hawk.  P.  C.  c.  21.  s.  3. 

(y)  S  lost.  141.  1  Hawk.  P.  C.  c.  ip)  I  East  P.  C.  c.  8.  s.  3.  referriDg 
21.  s.  10.  to  1  Sid.  211. 
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ambassador  of  peace.    And  it  may  be  visited  with  severe  penal* 
ties ;  for^  as  the  statute  9  Edw.  2.  c.  3.  enacts  that,  if  any  per- 
son lay  violent  hands  upon  a  clerk,  the  amends  for  the  peace 
broken  shall  be  before  the  King,  that  is,  by  indictment  in  the 
King's  courts;  and,  as  the  assailant  may  also  be  sued  before  the 
bishop^  that  excommunication  or  bodily  penance  may  be  hn- 
posea ;  it  appears  that  a  person  assaulting  a  clergyman  is  subject 
to  three  kinds  of  prosecution,  all  of  which  may  be  pursued  for 
one  and  the  same  ofience,  namely,  an  indictment  for  the  breach 
of  the  King's  peace,  a  civil  action  for  the  special  damage,  and  a 
suit  in  the  ecclesiastical  court.(c) 
Assault  with        Amongst  the  principal  of  those  assaults,  the  aggravated  nature 
nat^nbT^'  ^^  which  may  be  said  to  arise  from  the  great  crmiinality  of  the 
and  demanS^'    object  intended  to  be  effected^  is  an  assault  upon  a  person  with  a 
log  money  by   felonious  intent  to  commit  a  robbery :  and  nearly  allied  to  this  is 
force^oTin*  ^  demand  of  property  effected  by  menaces  or  force,  and  with  the 
tenttosteaL     intent  of  Stealing  such  property.    These  offences  are  made  felo- 
4  G.4.  c54.    nies  by  the  late  statute,  4  G.  4.  c.  64.  s.  5.  which  repeals  the 
statute  7  G.  2.  c.  21 .  which  was  an  act  for  the  more  effectual 
punishment  of  assaults  with  intent  to  commit  robbery,  and  then 
enacts,  ^^  that  if  any  person  shall  maliciously  assault  any  other 
^'  person  with  intent  to  rob  such  other  person,  or  shall  by  me- 
*'  naces  or  by  force  maliciously  demand  money,  security-for  mo- 
^^  ney,  goods  or  chattels,  wares  or  merchandize,  of  any  other  per- 
*^  son,  with  intent  to  steal  the  same,  or  shall  procure,  counsel,  aid 
^^  or  abet  the  commission  of  the  said  offences,  or  of  any  of  them ; 
^^  every  person  so  offending,  being  thereof  lavrfiilly  convicted, 
<'  shall  be  adjudged  guilty  of  felony,  and  shall  be  liable,  at  the 
'^  discretion  of  the  courts  to  be  transported  beyond  the  seas  for 
»  ^^  life,  or  for  such  term,  not  less  than  seven  years^  as  the  court 

"  shall  adjudge,  or  to  be  imprisoned  and  kept  to  hard  labour  m 
^'  the  common  gaol  or  house  of  correction,  for  any  term  not  ex- 
**  ceeding  seven  years."  This  section  also  makes  it  a  felony  to 
threaten  to  accuse  a  person  with  certain  crimes,  vrith  intent  to 
extort  monev,  &c.  irom  such  person ;  an  offence  which  will  be 
more  properly  mentioned  in  a  subsequent  part  of  this  Work.(a) 

The  offences  described  in  the  4  6.  4.  c.  54.  and  applicable  to 

the  present  subject,   appear  to  be,  1.  A  malicious  assault  upon 

any  person  with  intent  to  rob  such  person ;  and,  2.  A  malicious 

demand  by  menaces  or  force  of  money,  &c.  of  any  other  person 

^   with  intent  to  steal  the  same. 

As  to  the  word      The  word  "  maliciously"  would  probably  be  deemed  to  be  an 

**  wtaiMouiiy.    essential  part  of  the  description  of  either  of  these  offences.    By 

the  repealed  statute,  7  Geo.  2.  c.  21.,  any  person  who  should  with 

an  offensive  weapon  **  unlawfully  and  maliciously"  assault,  with 

(e)  4  Blac.  Com.  817.  where  it  is  ritual  censures  for  a  roaod  coopea* 

said  that  the  suit  in  the  ecclesiastical  sation    in  meney  \   perhaps  because 

court  is,  first,  pro  eorrecUane  ei  ««-  poverty  is  generally  esteemed  by  no* 

/acltf  an/mie,  by  «f|;a/fi^n;  penaiice ;  and  ralists  the  best  ooedicine  jpt*  ««A(lr 

then  again  for  such  sum  of  money  as  anim^t. 

shall  be  agreed  upon  for  taking  o/'the        (a)  Post.  Book  T.  ch.  iii.  Qf  TVfsfi 

(lenance  eiyoineo ;  it  being  usual  in  und  Threatening  Lettert. 
those  courts  to  exchange  their  spi" 
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intent  to  rob,  &c.  was  guilty  of  felony ;  and  it  seems  to  have  been 
admitted,  that  the  proper  way  of  describing  such  assault,  was  to 
lay  it  to  have  been  done  unlawfully  and  maliciously y  as  well  as 
feloniously,  {k) 

The  words  of  the  statute  are  '^  shall  maliciously  assault  any  other  The  auault 
^^  person  with  intent  to  rob  such  other  person."  Upon  the  repealled  ^^^  thepJ*- 
act  7  G.  2.  c.  21.  the  words  of  which  were  not  qidte  so  clear  upon  bod  intended 
this  point,  it  was  decided,  that  the  assault  therein  described  must  to  be  robbed. 
be  made  upon  the  person  intended  to  be  robbed.  The  prisoner 
was  indicted  for  assaulting  one  John  Lowe  with  an  offensive 
weapon,  with  intent  to  rob  him.  Mr.  Lowe's  e;vidence  was,  that 
between  ten  and  eleven  o'clock  at  night,  he  was  travelling  along 
the  road  in  a  post-chaise,  when  the  chaise  suddenly  stopp^,  and 
he  saw  a  man  with  his  ami  extended  towards  the  post-boy ^  and 
heard  him  swear  many  bitter  oaths  with  great  violence,  but  did 
not  hear  him  make  any  demand  of  money;  and  the  post-boy 
swore,  that  the  prisoner  followed  the  chaise  for  some  time,  and  at 
last  presented  a  pistol  at  him,  and  bid  him  stop,  using  at  the  same 
time  many  violent  oaths ;  that  he  immediectely  stopped  the  chaise, 
and  the  prisoner  turned  towards  it,  but  perceived  that  he  was  pur- 
sued, and  immediately  rode  away  without  saying  or  doing  any 
thing  to  Mr.  Lowe,  who  was  in  the  chaise.  The  court  held,  that 
this  evidence  did  not  support  the  indictment,  which  chained  an 
intent  to  rob  Mr.  Lowe,  the  gentleman  in  the  chaise.  Another  in- 
dictment was  then  preferred  against  the  prisoner,  laying  the  as- 
sault with  intent  to  rob  the  post-boy:  but  the  same  evidence 
being  again  given  on  the  second  trial,  the  court  held  that  it  would 
not  maintain  the  indictment ;  that  it  was  clear  that  the  prisoner 
did  not  mean  to  rob  the  post-boy,  for  when  be  presented  the 
pistol  to  him,  and  bid  him  stop,  he  made  no  demand  upon  him, 
but  went  towards  the  person  in  the  chaise.  (/) 

A  case  is  reported,  which  would  rather  lead  to  the  conclusion.  But  bo  aetnil 
that  it  was  at  one  time  considered  to  be  necessary  in  support  of  demBndof 
the  offence  in  the  repealed  act  7  Geo.  2.  of  an  assault  with  an  of-  ^J^^^rynpon 
fensive  weapon  with  intent  to  rob,  to  shew  such  intention  to  rob  the  charge  of 
by  proving  an  actual  demand  of  money,  &c.  to  have  been  made  by  ?*!^*J'*^^ 
the  prisoner.    The  indictment  was  for  assaulting  the  prosecutor  ^ 
with  a  pistol,  with  intent  to  rob  him ;   and,  by  the  evidence  it  ap- 
peared that  the  prosecutor,  a  coachman,  was  driving  his  coach 
along  the  road,  and  that  the  prisoner  presented  a  pistol  at  him 
while  he  sat  on  his  box,  and  called  out  to  him  to  stop  ;  but  did  not 
expressly  make  any  demand  of  money.  And  upon  this  it  is  said,  that 
the  court  held  that  the  case  was  not  within  the  meaning  of  that 
act ;   that  a  demand  of  money  or  other  property  must  be  made  to 
constitute  the  offence ;   and  that  though  a  demand  may  be  made 
by  action  as  well  as  speech,  as  by  a  des^  and  dumb  man  stopping 

'    {U)  Pegge*8  case,  1  East  P.  C.  c.  8«  strict   construction    of   the   statDte, 

S.  12.  p.  420. }  and  see  Davis^s  case,  which  has  the  word  of  reference  tuck. 

anU^  59S.  And  in   1   Hawk.   P.  C.  c.  55.  s.  4. 

(/)  Thomases  case,  0.  B.  1784.    I  Thomases  case  is  cited,  and  the  ez- 

Lcaich  3S0.     1  East.  P.  C.  c.  8.  s.  11.  pression  meh  penon  relied  upon  in 

p.  418.  where  it  is  obserred,  that  per-  support  of  the  same  construction, 
napi  this  may  he  agreeable  to  the 
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a  carriage^  and  putting  his  hat  into  it  with  one  hand,  and  holding 
at  the  same  time  a  pistol  offensively  with  the  other,  yet  the  action 
must  be  plain,  and  unequivocally  import  a  demand ;    and  that  in 
the  case  then  under  consideration,  no  motion  or  offer  to  demand 
the    prosecutor's    property  was-  made.(m)     But  tliis  case  was 
doubted  j  (n)  and  it  was  observed  upon  it,  that  the  words  of  the 
^  act  7  Cr.  2.  c.  21.  were  in  the  disjunctive;  and  that  upon  proof  of 
the  prisoner  having  assaulted  the  prosecutor  with  a  felonious  in- 
tent to  rob  him  (which  was  a  question  for  the  jury)  the  case  was 
brought  expressly  within  the  words,  as  well  as  the  spirit,  of  that 
act.  (o)     It  has  been  suggested  also,  upon  this  case,  that  as  the 
prosecutor  was  a  coachman,  and  the  indictment  charged  an  intent 
to  rob  him,  it  might  have  appeared  to  the  court   that  he  was 
not  the  party  intended  to  be  robbed ;  {p)  and  we  have  seen  that  it 
was  considered  to  be  necessary  that  the  assault  should  be  made 
upon  the  person  intended  to  be  robbed,  {q)    Other  cases,  however, 
appear  to  put  the  construction  of  the  repealed  act  7  G.  2.  in  this 
matter  beyond  doubt,  and  shew  that  an  actual  demand  of  money, 
&c.  was  not  necessary  upon  the  clause  of  that  act  relating  to  the 
assault  with  intent  to  rob.    Two  men  were  indicted  for  a  felonious 
aissault  upon  the  prosecutor,  with  a  certain  offensive  weapon  cidled 
a  pistol,  with  a  felonious  intent  to  rob  him.    The  evidence  was, 
that  the  prisoners  rushed  out  of  a  hedge  upon  the  prosecutor,  who 
was  the  driver  of  a  returning  chaise,  as  he  was  passing  along  the 
road  I   and  one  of  them,  presenting  a  pistol  to  him,  bid  him  stop, 
which  he  did,  but  called  out  for  assistance ;   upon  which  one  of 
the  prisoners  threatened  to  blow  his  brains  out  if  he  called  out  any 
more :  but  he  continued  to  call,  and  presently  obtained  assistance,, 
and  took  the  men,  who  had  made  no  demand  of  money.    Upon 
this  evidence  the  prisoners  were  convicted  and  transported,  (r)   In 
a  subsequent  case,  the  indictment  against  the  prisoner  charged 
him  with  having,  with  an  offensive  weapon,  feloniously  made  an 
assault  upon  the  prosecutor,  with  a  felonious  intent  to  rob  him. 
The  evidence  was  that,  while  the  prosecutor  and  another  person 
were  riding  together  in  the  highway,  the  prosecutor  received  a 
violent  blow  from  a  great  stone,  which  was  thrown  by  the  pri- 
soner from  the  hedge ;    that  the  prisoner  then  ran  across  a  field, 
and  was  followed  by  the  prosecutor,  who  asked  him  how  he  could 
be  such  a  villain  as  to  throw  the  stone ;   on  which  the  prisoner 
threatened  the  prosecutor,  ran  to  him,  and  struck  him  violently  with 
a  staff,  till  at  length  the  prisoner  was  overcome  and  secured.  The 
prisoner's  face  was  blacked,  and  he  denied  his  name :  but,  on  being 
questioned  afterwards  as  to  his  motive,  he  said  he  was  very  poor, 
and  wanted  half  a  guinea  to  pay  his  brewer.    He  did  not  ask  for 
money  or  goods.    This  case  was  submitted  to  the  Judges,  upon  a 
question  relating  to  the  form  of  the  indictment,  and  they  held  the 
conviction  proper;   but  no  objection  was  taken  on  behalf  of  the 

(ill)  Parfaifs  case,  O.  B.   1740.     1        (p)  1  East  P.  C.  c.  8.  s.  1 1.  p.  418. 
Leach  19.    1  East.  P.  C.  c.  8.  s.  11.  p.        Iq)  Thomas*s  case,  anie^  017. 
416,  417.     1  Hawk.  P.  C.  c.  55.  s.  S.  (r)  P  ex  v.  Trusty  and  Howard,  O.B. 

(fi)  1  East.  P.  C.  c.  8.  8.  II.  p.  417.  MSS.    1  East  P.  C.  c.  S.s.  11.  p.418, 

(o)  Id.  ibid.  419. 
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prisoner,  on  the  ground  of  its  being  necessary  to  prove  an  actual 
demand  of  money,  or  other  property,  (t) 

The  intent  to  rob  is  a  material  part  of  the  first  offence  described  The  latent  to 
in  this  statute  of  4  Geo.  4.  c.  54.  s.  5.,  and  should  be  properly  al-  *•;>*»» «>»*«• 
leged  in  the  indictment.    In  a  case  upon  the  repealed  act  7  6. 2.  offe^e^aod 
c.  21.  where  the  indictment  stated  the  assault  to  have  been  made  should  be  pro- 
with  a  certain  offensive  weapcHi  called  a  wooden  stick,  with  intent  P'Jjy  ^^S^, 
the  goods,  monies,  &c.  of  the  prosecutor,  ^^  from  his  person  and  ^^nt 
against  his  will  feloniously  to  steal,  take,  and  carry  away,''  it  was 
holden  to  be  bad,  as  it  did  not  contain  a  statement  of  force  and 
violence.    The  prisoner  was  accordingly  discharged  £rom  this  in* 
dictment;  and  a  new  one  was  preferred  against  him,  laying  the  as- 
sault as  before,  but  stating  the  intent  to  be,  the  monies  of  the 
prosecutor,  '^  from  his  person  and  against  his  will,  feloniously  and 
^'  violently  to  steal,  take,  and  carry  away  y**  upon  which  indict- 
ment he  was  convicted,  {w)     So,  in  a  case  of  a  commitment  for  an 
offence  against  the  same  repealed  act,  one  of  the  objections  upon 
which  it  was  moved  that  the  prisoner  might  be  bailed,  was,  that 
the  commitment  did  not  charge  the  defendant  with  a  felonious 
intent  to  rob,  but  merely  with  an  intent  feloniously  to  steal,  take, 
and  carry  away,  {y) 

In  prosecutions  for  the  second  offence  described  in  the  4  G.  4.  Upon  the  2d 
c.  64.  s.  5.,  where  the  prisoner  is  charged  with  demanding  money,  J^^  whwe* 
&c.  by.  menaces,  &c.  with  intent  to  steal,  it  should  seem  that  an  demand  must 
actual  or  eicpress  demand  by  words  is  not  necessary.    In  proceed-  be  proved,  it 
ing  upon  indictments  framed  upon  the  second  clause  of  the  re-  J^^'o^x^ 
pealed  act  7  G.  2.  c.  21.  for  assaulting,  and  by  menaces,  or  in  and  press  demand 
by  any  forcible  or  violent  manner  d^nanding  money,  &c.  with  a  oy  words  is 
felonious  intent  to  rob,  it  was  the  better  opinion,  that  an  express  ^^  accessary, 
demand  of  money  by  words  was  not  necessary ;    and  that  the 
fact  of    stopping    another   on    the    highway,  by  presenting  a 
pistol  at  his  breast,  was,  if  unexplained  by  other  circumstances,  . 
sufficient  evidence  of  a  demand  of  money  to  be  left  to  the  jury.   It 
was  observed,  that  the  unfortunate  simerer  understood  the  lan- 
guage but  too  well ;  and  the  question  was  put,  '^  Why  must  courts 
*^  of  justice  be  supposed  ignorant  of  that  which  common  experi- 
^^  ence  makes  notorious  to  all  men  }"(a)     And  in  one  case  upon 
that  act,  the  court  appear  to  have  considered,  that  an  actual  de» 
mand  was  not  necessary ;   and  that  whether  there  was  a  demand 
or  not  was  a  fact  for  the  consideration  of  the  jury  under  all  the 
circumstances,  (b) 

But  the  indictment  must  aver  from  wham  the  money,  &c.  was  The  indict- 
demanded :  and  if  the  indictment  be  for  threatening  to  accuse,  &c.  ™®°^  ^^  ^  ^• 
it  must  allege  who  was  the  person  threatened.     One  accoimt  of  an  ^^^!Zh^  the 
indictment  stated,  that  the  prisoners,  with  force  and  arms,  &c.  money,  &c. 
at,  &c.  maliciously  and  feloniously,  by  menaces,  did  demand  the  ^asdemai^edL 
monies  of  one  John  Axx,  with  intent  the  said  monies  of  the  said  ment'oiiuas 

(I)  Sharvin*s  case,  Oakham^   1785.  (^)  Rex  v.  Remnant,  5  T.  R.  169. 

cor.  Gould,  J.  1  East.  P.  C.  c.  S.s.  18.  2  Leach  683.     1  Hawk.  P.  C.  c  65. 

p.  421 .  s.  8. 

(x)  Monteth's  case.  O.  B.  1795.    9  (a)  1  East.  P.  C.  c.  8.  $■  1 1.  p.  417. 

Leach,  702.     1  East  P.  C.  c.  8.  s.  12.  (b)  Rex  v.  Jacksou  and  Randall,  I 

p.  420,  421.  Leach  269. 
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sutntefor  John  Axx^  then  and  there  feloniously  to  steal,  &c.  Another 
Mcui^'ft&[  ^  count  stated,  that  the  prisoners,  with  force  and  arms,  &c.  at,  &c. 
must  state  wAo  maliciously  and  feloniously  did  threaten  to  accuse  the  said  John 
was  threat-  Axx  of  the  crime  of  buggery  y  being  a  crime  punishable  by  law 
*^  with  death,  with  a  felonious  mtent  to  extort  money  from  the  said 

John  Axx,  and  the  said  money,  then  and  there,  feloniously  to 
steal,  &c.  The  prisoners  being  convicted,  it  was  objected  in  ar- 
rest  of  judgment^  that  the  first  of  these  counts  did  not  state  that 
any  demand  of  money  was  made  upon  John  Axx  ;  that  although 
the  monies  of  John  Axx  were  aUeffed  to  have  been  demanded,  it 
was  not  stated /rom  what  person  they  were  demanded ;  that  it  was 
not  uiconsistent  with  this  count  to  suppose  that  the  menace  was 
o£fered  to  the  wife,  the  child,  or  the  servant  of  the  said  John  Axx, 
or  that  the  demand  was  made  on  his  wife,  child,  or  servant;  and  it 
was  urged,  that  a  demand  of  the  monies  of  the  said  John  Axx, 
made  upon  any  other  person  than  John  Axx,  and  accompanied 
with  a  threat  to  any  other  person,  would  not  be  an  offence  within 
this  statute :  and  even  if  such  a  demand  upon  any  other  person 
were  within  the  act,  still  it  was  said  that  there  ought  to  be  a  dis- 
tinct and  precise  averment  as  to  the  person  on  whom  the  demand 
was  made,  that  the  party  accused  may  know  with  certainty,  the 
chai^  on  which  he  is  to  be  tried.  To  the  last  count  it  was  ob- 
jected, that  it  did  not  state  that  the  prisoners  threatened  the  mi 
John  Axx  to  accuse  him  of  the  crime ;  and  it  was  submitted,  for 
reasons  similar  to  those  mentioned  in  the  objection  to  the  otiier 
count,  that  the  omission  of  such  a  material  averment  was  fatal. 

Judgment  was  respited  upon  these  objections :  and  the  case  was 

submitted  to  the  consideration  of  the  Judges,  who  held  both  the 

objections  valid ;  and  the  judgment  was  accordingly  arrested  (c) 

Aswultwldi        Another  species  of  aggravated  assaults  is,  where  an  assault  is 

imaento.   6    "^®  ^^  intent  to  spoil  the  garments  or  clothes  of  the  person 

Oj!!c.23.s.ii.  assaulted*    The  statute  6  Geo.  1.  c.  23.  s.  11.  provided  K>r  the 

C'shment  of  this  offence;  and  the  enactment  b  said  to  have 
occasioned  by  the^  insolence  of  certain  weavers  and  others, 
who,  upon  the  introduction  of  some  Indian  fashions,  prejudicial  to 
their  own  manufactures,  made  it  their  practice  to  de£ace  them, 
either  by  open  outrage,  by  privily  cutting,  or  by  casting  ofua 
fortis  in  the  streets  upon  such  as  wore  them,  {z)  The  statute  en- 
acts, ^^  that  if  any  person  or  persons  shall  wilfully  and  malicioasly 
'^  assault  any  person  or  persons  in  the  public  streets  or  highways, 
**  with  an  intent  to  tear,  spoil,  cut,  bum,  or  deface,  and  shall  tear, 
^^  BpoU,  cut,  bum,  or  deface  the  garments  or  clothes  of  such  per- 
^*  son  or  persons,  that  then  all  and  every  person  and  persons  so 
^'  offendinff,  being  thereof  lawfully  convicted,  shall  be,  and  be 
"  adjudged  to  be  guilty  of  felony :  and  every  such  felon  and  felons 
<<  shall  be  subject  and  liable  to  the  like  pams  and  penalties,  as  in 
'*  case  of  felony  j  and  the  courts  by  and  before  whom  he,  she, 
^'  or  they  shall  be  tried,  shall  have  roll  power  and  authority  of 
'^  transporting  such  felons  for  the  space  of  seven  years,  upon  the 
^^  like  terms  and  conditions  as  are  given,  directed,  or  enacted,  by 
**  this  or  .the  act  (4  G.  1.  c.  11.)  therein  recited.*' 

{fi)  Rex   V.    Donkley  and   others,    90» 
East.  T.  18S5.    By.  &  Jfood.   C.  C.       {•)  4  Blac.  Com.  M6« 


CHAP.  zi.  $  2.]     WUk  intent  to  l^ail  Garments.  6%1t 

Though  it  is  nearly  a  century  since  the  statute  was  made,  the  Conatmctloii 
books  furnish  only  one  case  upon  the  construction  of  this  section  ^^  ^  itatute* 
of  it;  and  a  reason  for  referring  that  case,  in  the  year  1790,  to  the 
consideration  of  the  Judges,  is  stated  to  have  been,  that  it  was  the 
first  that  had  occurred  upon  the  act  of  parliament,  (a) 

In  that  case  the  prisoner  was  indicted  for  an  assault  of  the  kind  Wiliiams't 
mentioned  in  the  statute  upon  a  Miss  Anne  Porter.    The  evi-  !^^  . 
dence,  in  substance,  was,  that  the  prisoner  had  frequently,  before  intension  must 
the  time  of  the  assault,  accosted  the  prosecutrix,  and  her  sister  be  a  tearing. 
Miss  Sarah .  Porter,  when  he  happened  to  meet  them,  insulting  ^'^^  ^^ 
them,  and  using  the  most  indecent  language;  that  on  the  day  of  the^clothes, 
the  assault  the  Miss  Porters  were  walking  up  St.  James's  street,  ad^  not  a 
when  he  came  immediately  behind  Miss  Sarah  Porter,  muttered  J^TpotSu' 
gross  language,  and,  upon  her  making  an  exclamation  of  alarm, 

B.ve  her  a  violent  blow  on  the  back  part  of  her  head ;  that  the 
iss  Porters  then  ran  as  fast  as  possible  towards  the  door  of  their 
own  house,  which  was  at  a  short  distance,  and  while  Miss  Sarah 
Porter  was  ringing  the  bell,  the  prisoner,  who  had  followed  them^ 
stooped  down,  and  struck  Miss  Anne  Porter  with  great  violence 
upon  the  hip ;  and  that  the  blow  was  given  with  some  sharp  in- 
strument, which  tore  and  cut  quite  through  her  clothes^  and  gave 
her  a  very  severe  wound.  Buller,  J«,  told  the  jury  that  in  order 
to  constitute  an  ofience  within  the  statute,  it  was  necessary,  first, 
that  the  assault  should  be  made  in  a  public  street  or  highway  ;(&) 
secondly,  that  it  should  be  made  wilfully  and  maliciously ;  thurdly^ 
that  it  fiiiould  be  made  with  an  intent  to  tear,  spoU,  cut;  &c.  the 
garments  or  clothes  of  some  person ;  and,  fourthly,  that  the  gar- 
tnents  or  clothes  of  such  person  should  be  actually  torn,  spoUed, 
cut,  &c.  And  upon  the  third  point  he  stated,  that  if  the  intent  of 
the  prisoner  was  to  cut  both  the  clothes  and  the  person,  and  in 
carrying  such  intention  into  execution  the  clothes  alone  were  cut, 
it  would  clearly  be  within  the  meaning  of  the  act ;  or  if  the  inten- 
tion was  to  injure  the  person  only,  and  not  to  cut  the  clothes,  yet 
if,  in  carrying  such  intention  into  execution,  the  assault  was  made 
with  such  an  instrument,  or  under  such  circumstances  as  plainly 
shewed,  that  the  execution  of  the  intention  to  injure  the  person 
must  unavoidably  tear,  spoil,  cut,  &c.  the  clothes,  they  might  con- 
sider whether  a  person  who  intends  the  end  does  not  also  intend  the 
means  by  which  that  end  is  to  be  attained.  The  jury  found  the 
prisoner  guilty :  but  the  question  of  intention,  and  another  point 
which  arose  upon  the  form  of  the  indictment,  were  submitted  to 
the  Judges  for  their  consideration  ;  and  a  majority  of  them  were 
of  opinion  that  the  case  was  not  within  the  statute.  They  thought 
that,  in  order  to  bring  a  case  within  the  statute,  the  primary  in- 
tention must  be  the  tearing,  spoiling,  cutting,  &c.  of  the  clodies ; 
whereas  in  the  present  case  the  primary  intention  of  the  pri- 
soner appeared  to  have  been  the  woimding  of  the  person  of  the 
prosecutrix,  (c) 

(a)  Williams's  case,  1  Leacb  5S3.         the  metropolis,  p.  817.  and  in  1  Hawk. 


{b)  This  is  also  considered  as  the  P.  C.  c.  64.  s.  S. 
>iistraction  necessarily  resultine  from  (c)  Bailer,  J. 
le  words  of  the  act   in  Fieldinc's    tained  theopini 


construction  necessarily  resultine  from  (c)  Bailer,  J.  appears  to  have  re* 
the  words  of  the  act  in  Fielding's  tained  the  opinion  which  he  gave  to 
Treat  on  the  pentl  laws  relatiog  to    the  jury  at  the  consultation  of  the 
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The  indict-  It  should  be  obgerved,  however,  that  the  other*  pmnt,  upon  the 

fdi^'tut  the  ^^^^  ^  *^®  indictment,  is  said  to  have  been  that  on  which  the 
ciodies  were,   judgment,  in  this  case,  ultimately  turned.    The  indictment  stated, 
torn,  spoiled,    that  the  prboner,  on  the  18/A  daj/  of  January,  in  the  year,  &c. 
Mutun^^  made  the  assault,  with  intent  to  tear,  spoil,  cut,  &c.  and  that  m 
the  aasauit       the  said  I8th  day  of  January,  he  did  tear,  spoil^  cut,  &c«    And 
was  made  with  |j]  the  Judges  agreed  that  it  was  bad,  because  it  did  not  allege 
^^  ^  ^^    tiiat  the  clothes  were  cot  at  the  same  time  that  the  assault  was 
made  with  intent  to  cut  them ;  that,  for  any  thing  that  appeared 
to  the  contrary  on  the  face  of  the  indictment,  the  assault  might 
have  been  made  on  one  part  of  the  day  and  the  tearing  the  clothes 
on  another  part  of  the  day :  and  that  it  should  have  alleged,  alter 
stating  the  assault  at  the  time  and  place  mentioned,  that  the  pri- 
soner then  and  there  tore,  spoiled,  cut,  '&c.  the  dot^es  of  the  pro* 
6ecutrix.(<2) 
26G.2.C.19.       The  statute  26  Geo.  2.  c.  19.  relating  to  attempts  to  kiD  and 
1. 11.  Assault-  destroy  persons  endeavouring  to  escape  from  a  vessel  in  distreBSf 
Mc^^To?  ^  ^  wrecked,  has  been  already  mentioned.(e)   A  subsequent  section 
theirdischarge  of  the  statute  makes  the  assaulting  persons  on  account  of  their 
\^^^  ^^    discharging  their  duty  in  the  salvage  or  preservation  of  any  vessd 
of vesseb^in*   in  distress,  or  of  any  vessel  or  goods  which  may  be  wrecked, 
distress,  or  of  Stranded,  &c.  an  offence  to  be  punished  by  transportation  for 
A^^^'^k^*  seven  years.    It  enacts,  **  that  if  any  sheriff,  or  his  deputy,  jus- 
m^^a^  Stc.   ^  ^'^^  ^^  ^^^  peace,  mayor,  or  other  magistrate,  coroner,  lord  of  a 
^^  manor,  commissioner  of  the  land  tax,  chief  constable,  or  petty 
*'  constable,  or  other  peace  officer,  or  any  custom-house  or  exdae 
'^  officer,  or  other  person  lawfully  authorized,  shall  be  assaulted, 
^'  beaten,  and  wounded,  for  or  on  account  of  the  exercise  of  his 
^^  or  their  duty,  in  or  concerning  the  salvage  or  preservation  of 
^^  any  ship  or  vessel  in  distress,  or  of  any  ship  or  vessel,  goods  or 
^^  effects,  stranded,  wrecked,  or  cast  on  shore,  or  lying  under 
'*  water,  in  any  of  his  Majesty's  dominions ;  then  any  person  or 
'^  persons  so  assaulting,  beating  and  wounding,  shall,  upon  trial 
^^  and  conviction,  by  indictment  at  the  assizes,  or  general  gaol 
*'  delivery,  or  at  the  general  or  quarter  sessions  for  the  county, 
^^  riding,  or  division,  where  such  offence  shall  be  committed,  be 
'^  transported  for  seven  years  to  some  of  his  Majesty's  colonies  in 
^^  America ;  and  shall  be  subject  to  such  subsequent  punishment, 
'^  in  case  of  return  before  that  time,  as  other  persons  under  sen- 
^'  tence  of  transportation  are  by  the  law  subjected  xmU}"{/) 

Judfjes,  and  to  have  thought  the  case  The  prisoner  was  remanded  to  Nev- 
withm  the  statute,  upon  the  autho-  rate,  and  eight  indictments  were  pre- 
rity  of  Rex  v.  Coke  and  Woodburn,  ferred  against  him  for  this  ootr^e, 
(antef  690)  He  thought  the  case  within  and  others  of  a  similar  nature,  apos 
the  statute,  because  he  considered  the  seven  other  ladies,  as  for  misdemea*. 
intent  of  the  prisoner  to  have  been  to  nors  at  common  law.  Evidence  was 
wound  the  party  by  cjutting  through  given  upon  three  of  them;  and  being 
her  clothes,  and  therefore  that  he  convicted,  he  was  sentenced  to  two 
must  have  intended  to  cut  her  clothes;  years*  imprisonment  on  eadi,  and  at 
and  that  the  jury,  whose  sole  province  the  end  or  the  six  years,  to  find  sore- 
it  was  to  find  the  intent,  had  expressly  ties  for  his  good  Miaviour  for  ffvea 
so  found  iL  1  Bast.  P.  C.  c,  8.  s.  18.  years, 
p.  424.  (e)  Jnte,  594. 

(iOWUliams*s.case,  1  Leach   529.  (/) 26  Geo. 2.  c.  19.8.11.  Bys.18. 

I  Bast.  P.G.  C.B.  8. 18.  p.  424,  425.  the  act  is  not  to  extend  lo  &fMi^ 
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*HAt^.  XI.  §  S.]  On  Commanders  of  Ships,  Seamen,  %c.  62^ 

The  11  &  12  W.  3.  c.J.  a- 9-  enacts  that,  "  if  any  person  shall  li  &12W.3. 
*^  lay  violent  hands  on  his  commander,  whereby  to  hinder  him  ?•  ^/  ^?^?* 
*'  from  fighting  in  defence  of  his  ship  and  goods,  committed  to  his  ©^he  com-' 
*^  trust,'*  he  shall  be  adjudged  to  be  a  pirate,  felon,  and  robber;  mandcrof a 
and  being  convicted,  shall  suffer  death  and  loss  of  lands,  goods,  &c.  jhip  to  hinder 
as  pirates,  felons,  and  robbers  upon  the  seas,  ought  to  suffer.  (^)       fighting  are  to 

The  33  Geo.  3.  c.  67.  provides  for  the  punishment  of  persons  "uffcr  death, 
obstructing  seamen,  keelmen,  casters,  and  shipcarpenters,  and  33  6. 3.  c.  67. 
preventing  them  from  pursuing  their  lawful  occupations.  The  f •  ^'  ^^^'^^ct- 
second  section  enacts,  that  if  any  seaman,  keelman,  caster,  ship-  Msaul^#°'^' 
carpenter,  or  other  person,  shall  unlawfully,  and  with  force,  pre-  them  ¥dS  in- 
vent, hinder,  or  obstruct  any  seaman,  keelman,  caster,  or  ship-  ^°*  ?  **5' 

',        ^'  ,.  .     ^       i»f        ij?»  ••         Btructandprc- 

carpenter,  from  workmg  at,  employing  himself  in,  or  exercising  Tenttbemfiom 
his  lawful  trades,  business  or  occupation  respectively,  or  shall  wil-  pursuing  their 
fiiUy  and  maliciously  assault,  beat  or  wound,  or  use  or  commit  Jj^aloccupa- 
any  bodily  violence  or  hurt  to  or  upon  any  seaman,  keelman,  &c. 
with  the  intent  to  deter,  prevent,  hinder,  or  obstruct,  such  seaman, 
keelman,  &c.  from  worlang  at,  employing  himself  in,  or  exer- 
cising his  lawful  trade,  business,  or  occupation,  respectively, 
every  seaman,  keelman,  &c.  and  other  person,  being  lawfully 
convicted  of  any  such  offences,  upon  any  indictment,  in  any  court 
of  oyer  and  terminer,  or  general  or  quarter  sessions  for  the  county, 
shire,  riding,  division  or  district,  wherein  the  offence  was  com- 
mitted, shall  be  committed  either  to  the  common  gaol  for  the 
same  county,  &c.  there  to  continue,  or  to  the  house  of  correction 
for  the  same  county,  &c.  there  to  continue,  and  to  be  kept  to  hard 
labour,  for  any  term  not  exceeding  twelve  nor  less  than  six  calen- 
dar months. 

The  third  section  enacts,  that  if  any  seaman,  keelman,  &c.  or  s.  3.  a  subse- 
other  person,  shall  be  convicted  of 'any  of  the  offences  aforesaid,  qucntoflrence 
in  pursuance  of  this  act,  and  shall  afterwards  offend  again  in  like  tind  made* 
manner,  every  such  seaman,  keelman,  &c.  and  other  person  so  felony, 
offending  again  in  like  manner,   and  being  lawfully  convicted 
thereof,  upon  any  indictment,  in  any  court  of  oyer  and  terminer, 
or  general  or  quarter  sessions  for  the  county,  &c.  wherein  the 
offence  was  committed,  shall,  for  such  second  and  every  subse- 
quent offence,  be  adjudged  guilty  of  felony,  and  shall  be  trans- 
ported to  some  of  his  majesty's  dominions  beyond  the  seas,  for 
any  space  of  time  or  term  of  years,  not  exceeding  fourteen  years, 
nor  less  than  seven  years. 

The  act  contains  a  provision  that  no  person  shall  be  prosecuted  l^^imltationof 
by  virtue  of  it  for  any  of  those  offences,  unless  the  prosecution  prosccutiona. 
be  commenced  within  twelve  calendar  months,  after  the  offence 
committed.  (A) 

The  6  Eliz.  c.  4.  s.  21.  enacts,  that  if  any  servant,  workman,  or  *  EHa.c.4. 
labourer,  shall  wilfully  or  maliciously  mjie  an  assault  or  affray  workman^'&c 
upon  his  master  or  mistress,  or  upon  any  other  having  charge  or  assaulting' 
oversight  of  such  servant  or  labourer,  or  over  the  work  wherein  """ter,  mia- 
he  is  hired  to  work,  and  shall  thereof  be  convicted  before  any  two  *'*"*  *^ 
justices,  or  other  head  ofBcer  as-  aforesaid,  by  confession  or  oath 

(g)  See  this  statute  more  at  large,    was  at  first  only  temporary  i  Ifut  it 
unltf,  104, 105.  was  made  perpetual  bj  the  41  Geo.  S, 

(h)  93  Geo.  3.  c,  67. 8.  8.    This  act    c.  19.  s.  4. 


GM: 


12  G.  I.e. 34. 
8. 6.  Assault 
upon  manu- 
lacturers^for 
not  comj^Y- 

SwithiUe- 


9  Anne,  c.  14« 
8.8.  Assaults 
on  acooont  of 
money  won  at 
pUy. 
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of  two  witnesses,  he  shall  be  imprisoned  for  a  year  or  less,  by  the 
discretion  of  two  justices,  out  of  a  town  corporate,  and,  in  a  towa 
corporate,  of  the  mayor  or  other  head  officer,  with  two  others  of 
the  discreetest  persons  of  the  same  corporation;  and  if  the  ofience 
shall  require  further  ptmishment,  then  to  receive  such  other  open 
punishment,  so  as  it.  extend  not  to  life  or  limb,  as  the  justices  in 
sessions,  or  the  mayor  or  other  head  officer,  and  six  or  four  at 
least  of  the  discreetest  persons  of  the  corporation,  shall  think  con- 
venient for  the  quality  of  the  offence. 

The  12  Geo.  1.  c.  ii.  s.  6.  enacts,  ^'  that  if  any  person  or  per- 
^  sons  shall  assault  or  abuse  any  master  woolcomber  or  master 
'^  weaver,  or  other  person  concerned  in  any  of  the  woollen  manu- 
^^  factories  of  this  kingdom,  whereby  any  such  master  or  other 
'^  person  shall  receive  any  bodily  hurt,  for  not  complying  with,  or 
^^  not  conforming,  or  not  submitting,  to  any  such  illegal  by-lawa, 
^*  ordinances,  nues  or  orders,  aforesaid,"  (namely,  *'  by-laws,  ordi- 
'^  nances,  rules  or  orders,  in  unlawful  clubs  and  societies,  made  or 
^^  entered  into  by  or  between  any  persons  brought  up  in,  or  pro- 
^^  fessing,  using,  or  exercising  the  art  and  mystery  of  a  wool- 
^^  comber  or  weaver,  or  journeyman  woolcomber,  or  joumeymaa 
^^  weaver,  in  any  parish  or  place  within  this  kingdom,  for  rega- 
^'  lating  the  said  trade  or  mystery,  or  for  regulating  or  setting  the 
^^  prices  of  goods,  or  for  advancmg  their  wages,  or  for  lessening 
^'  their  usual  hours  of  work ;"  (t)  )  every  person  so  ofiending,  being 
^'  thereof  lawfully  convicted  upon  any  indictment  to  be  found 
^^  within  twelve  calendar  months  next  after  any  such  offence 
''  committed  shall  be  adjudged  gnilty  of  felony,  and  shall  be 
'*  transported  for  seven  years/'  This  provision  is  extended  bv 
the  eighth  section  of  the  statute  to  '^  combers  of  jersey  and  woo!, 
^^  to  framework  knitters  and  weavers,  or  makers  of  stockings,  and 
^^  to  all  persons  whatsoever  employed  or  concerned  in  &ny  of  the 
^^  said  manufactories/'  And  it  is  also  extended  by  the  22  G.  2. 
c.  27*  8.  12.  to  ^'  journeymen  dyers,  journeymen  hotpressers,  and 
^^  all  other  persons  whatsoever  employed  in  or  about  any  of  the 
'^  woollen  manufactories  of  this  kingdom,  and  also  to  journeymen, 
'^  servants,  workmen,  and  labourers,  and  all  other  persons  what- 
^^  soever  employed  in  the  making  of  felts  or  hats,  or  in  or  about 
^^  any  of  the  manufactures  of  silk,  mohair,  fur,  hemp,  flax,  linen, 
'^  cotton,  fustians,  iron  or  leather,  or  in  or  about  any  muiu&ctures 
"  made  up  of  wool,  fur,  hemp,  flax,  cotton,  mohair  or  silk,  or  of 
*'  any  of  me  said  materials  mixed  one  with  another." 

The  statute  9  Anne,  c.  14.,  which  was  passed  for  the  better  pre- 
venting of  excessive  and  deceitful  gammg,  makes  provision  for 
preventing  quarrels  on  account  of  gaming.  The  eighth  section 
enacts,  ^^  that  in  case  any  person  or  persons  whatsoever  shall 
'^  assault  and  beat,. or  shall  challenge  or  provoke  to  fight  any  other 
*^  person  or  persons  whatsoever,  upon  account  of  any  money  won 
^*  oy  gaming,  playing,  or  betting  at  anv  of  the  games  aforesaid, 
'^  (namely,  cards,  dice,  tables,  tennis,  bowls,  or  other  game  or 
^  games  whatsoever ;)  ( « )  such  person  or  persons  assaulting  and 

(OThe  by-laws,  &&  are  thus  de-       ( j)  As  to  games  coondered  at  beiag 
scribed  in  tne  first  section  of  the  ^ta-    within  this  statute,  see  wtU^  407,  lOS. 
tute. 
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^'  beating,  or  challenging,  &c.  upon  the  account  aforesaid,  shall, 
^^  being  thereof  convicted  upon  an  indictment  or  information,  for- 
^^  feit  to  her  majesty,  her  heirs,  and  successors,  all  his  goods, 
'^  chattels,  and  personal  estate  whatsoever,  and  shall  also  suffer 
^'  imprisonment  in  the  conunon  gaol  of  the  county,  where  i^ch 
^  conviction  shall  be  had  during  l£e  term  of  two  years." 

In  a  case  upon  this  section  of  the  statute,  it  appeared  that  Construction 
the  prosecutor  and   the  defendants  were  gaming  together,  and  ^  *^*R*^2jn 
that  the  defendants  proposed  breaking  up  and  going  away ;  that  j^q^  others. 
the  prosecutor  having  lost  his  money,  objected  to  it,  and  wanted  in  this  case  it 
them  to  play  on,  complaining  that  they  had  won  his  money,  and  J^j^u^^*!"*^ 
would  not  give  him  an  opportunity  of  recovering  it,  upon  which  ganit  should 
the  defendants  committed  the  assault.    And  it  is  said  that  Bui-  arise  dnriiuc 
ler,  J,  upon  this  evidence,  directed  the  jury  to  acquit  the  defend-  ^^®  *.^®  ^^ 
ants ;  giving  it  as  his  opinion,  that  the  game  being  over  before  ih»  ^  *^°^* 
assault  began,  the  assault  could  not  be  said  to  have  arisen  out 
of  the  game,  but  to  have  arisen  from  what  the  prosecutor  had 
said  to  the  defendants ;  and  that  it  was  necessary,  in  order  to 
hring  a  case  within  the  statute,  that  the  assault  shoidd  arise  out  of 
the  play,  and  during  the  time  of  plaving.(A;)     But  this  opinion  is 
not  supported  by  the  judgment  of  the  court  of  King's  Bench  in  a 
subsequent  case,  where  the  same  point  came  under  consideration. 

In  the  latter  case,  the  indictment  against  the  defendant  con-  Rex  ».  Darley. 
tained  three  counts,  two  of  which  were  framed  upon  the  statute,  different^* 
and  the  third  was  for  a  common  assault.    After  a  general  verdict  trine  was  esta- 
of  guilty,  it  was  objected  that  the  evidence  cftd  not  warrant  a  Wislwd,  name- 
verdict  upon  the  counts  framed  upon  the  statute;  because  it  ap-  ga'uitonac-**' 
geared  that  the  assault  was  not  committed  at  the  time  of  the  play,  count  of  mo- 
ut  on  the  day  afterwards;  and  then  not  on  account  of  the  money  "jy  '^^^  ** 
won  at   play,  but  on  account  of  the  abusive  language  which  ^it^nthesu- 

J>assed  between  the  parties.  The  opinion  of  BuUer,  J.  in  the  tute,  though 
brmer  case  was  cited ;  and  it  was  urged,  in  corroboration  of  that  ''j^J^'hiJ**"' 
opinibn,  that  the  great  object  of  die  statute  was  to  repress  such  ^^^^  ^^f^  ^i^ 
violence  upon  the  spot,  and  at  the  very  time  of  the  gambling,  play  Is  oyer, 
when  it  might  reasonably  be  imagined  that  ruined  men,  in  the 
first  paroxysm  of  despair,  would  be  tempted  to  vent  their  passion 
in  this  manner.  But  Lord  Ellenborough,  C.  J.  said,  that  the  court 
would  refer  to  the  learned  Judge  before  whom  the  indictment  was 
tried,  to  know  in  what  manner  the  case  was  left  to  the  jury; 
whether  the  assault  were  in  fact  made  on  account  of  the  monev 
won  at  play  the  day  before,  or  on  account  of  the  ill  language  which 
had  arisen  afterwards  upon  the  demand  of  payment  being  made. 
And  he  said  that  he  could  not  go  the  length  of  the  opinion  in  the 
case  cited,  and  consider  the  words  of  the  act  as  confined  to  an 
assault  committed  during  the  time  of  play ;  as  it  more  frequently 
happened  that  disputes  of  that  sort  did  not  arise  till  after  the  play 
was  over.  The  learned  Judge  before  whom  the  indictment  was 
tried,  Mr.  Justice  Heath,  being  afterwards  referred  to,  returned 
for  answer,  that  he  had  directed  the  jury  to  acquit  the  defendant 
on  the  two  first  counts  if  they  were  not  clearly  satisfied  that  the 
defendant  had  assaulted  the  prosecutor  on  account  of  the  money 

{k)  Rex  V.  Randall  aod  others,  BriMtol  Sam.  A».  I7$7.    1  East.  P.  C.  c.  8. 
s.  17.  p.  483. 
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won  at  flojf  by  the  prosecutor  of  the  defendant;  and  that  he  had 
distinctly  left  it  to  them  to  decide  whether  the  assault  were  en 
that  account^  or  on  account  of  the  abusive  language  then  uaed, 
and  to  acquit  the  defendant  on  those  counts^  if  they  were  of  opi- 
nion that  the  assault  was  on  account  of  the  abusive  language. 

After  this  answer  had  been  communicated  from  the  bench,  it 
was  moved  in  arrest  of  judgment^  that^  the  verdict  being  genonl, 
there  would  be  inconsistent  judgments  on  the  several  counts,  one 
on  the  special  counts  on  the  statute  which  prescribed  a  positiYe 
punishment,  and  the  other  on  the  count  for  the  common  assault 
which  was  discretionary.(/)  But  the  rule  was  afterwards  aban- 
doned, and  sentence  was  passed  upon  the  defendant  pursuant  to 
the  directions  of  the  statute,  (m) 

The  statute  1  &  2  G.  4.  c.  88.  s.  2.  enacts,  '^  that  if  any  per- 
^^  son  shall  assault,  beat,  or  wound  any  constable,  of&cer,  head- 
^^  borough,  or  other  person  whomsoever,  with  intent  in  so  doing, 
''  or  by  means  thereof  to  obstruct,  resist,  or  prevent  the  lawfoi 
*^  apprehension  or  detainer  of  any  person  charged  with  or  sus- 
^  pected  of  felony ;  or  if  any  person  charged  with  or  suspected  of 
^'  felony  shall  assault,  beat,  or  wound  any  constable,  officer,  head- 
'^  borough,  or  other  person  whomsoever,  vrith  intent  in  so  doing, 
^^  or  by  means  thereof  to  obstruct,  resist,  or  prevent  his  or  her 
^^  apprehension  or  detainer;  then-  and  in  every  or  any  such  case, 
^  if  the  person  or  persons  so  oi!ending  shall  be  convicted  of  a 
^^  nusdemeanor  only,  it  shall  be  lawful  for  the  court  by  or  before 
^^  whom  any  such  person  or  persons  shall  be  so  convicted  as 
^*  aforesaid,  to  order  and  direct,  in  case  it  shall  think  fit,  that 
^^  such  person  or  persons  shall,  in  addition  to  any  other  pains, 
^'  penalties  or  punishment  to  wMch  he,  she  or  they  are  now  sub- 
^^  ject  or  liable,  .be  kept  to  hard  labour  for  any  term  not  exceeding 
^^  two  years,  and  not  less  than  six  months,  (a) 

(l>  Upon  this  point  the  case  of  Rex       (a)  Where  a  rescue  is  effected,  see 

V.  Toung  and  others,  8  T.&.  103.  the  first  section  of  thisslatote,  «■<<. 

was  refemd  to.  p.  SS5. 

(m)  Rex  V.  Darley^  4  East.  174. 
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OF  MAIMING,   &C.   BY  THB   FURIOUS   DRIVING,  &C.   OF   STAGS 

COACHMBN. 


Thb  statute  1  G.  4.  c.  4.  enacts,  ^'  that  if  any  person  whatever  Where  anjr 
*'  shall  be  maimed,  or  otherwise  injured  by  reason  of  the  wanton  P®^^"^' 
*^  and  furious  driving  or  racing,  or  by  the  wilful  misconduct  of  wanton^n/ 
any  coachman  or  other  person  having  the  charge  of  any  stage  furious  drir- 
coach  or  public  carriaire,  such  wanton  and  furious  drivinir  or  inp»orj^ii{ai 

*     «-  i»^j_^*T_  i_  ^1.  ®  misconduct  of 

racing,  or  wilful  misconduct  of  such  coachman  or  other  person,  the  coachman 
^^  shall  be  and  'the  same  is  hereby  declared  to  be  a  misdemeanor,  of  any  public 
*;  aiid  pomshable  as  each  by  fine  and  impriaonment :  provided  S^J^J^;* 
^*  always,  that  nothing  m  this  act  contained  shall  extend  or  be  ing,  &c.  is  de- 
**  construed  to  extend  to  hackney  coaches,  being  drawn  by  two  ciared  to  be  a 
*^  horses  only,  and  not  plying  for  hire  as  stage  coaches."  misdemeanor. 

By  a  former  act,  50  G.  3.  c.  48.  s.  15.  a  penalty  not  exceeding  50  G.  3.  c.  48. 
10/.  nor  less  than  6/.  was  imposed  upon  a  coachman  who,  by  fii-  P«'*«^*y  "PO"* 
riously  driving  or  by  negligence  or  misconduct,  shall  overturn  the  dnvinff  fu- 
carriage,  or  in  any  manner  endanger  the  persons  or  property  of  riously^  &c. 
the  passengers,  or  the  propertjr  of  the  owners  or  proprietors  of 
such  carriage;  unavoidable  accidents  being  excepted. 
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Page 
6. — The  statutes  91  H.  8.  c.  7.  and  18  Ann.  c.  7.  are  repealed  by  7  &  8  Geo. 
4.  c.  «7. 

15  line  12  from  the  bottom,  after  **  rebels  («),*'  add — '*  And  in  js^neral  the 
person  committing  a  crime  will  not  be  answerable  if  he  was  not 
a  free  ag^ent,  and  was  subject  to  actual  force  at  the  time  the  fact 
was  done.  Thus,  if  A.  by  force  take  the  arm  of  B.,  in  which  is 
a  weapon,  and  therewith  kill  C,  A.  is  guilty  of  murder,  but  not 
B. :  but  if  it  be  only  a  moral  force  put  upon  B.,  as  by  threaten- 
ing him  with  duress  or  imprisonment,  or  even  by  an  assault  to 
the  peril  of  his  life,  in  oraer  to  compel  him  to  kill  C,  it  is  no 
legal  excuse.(a)  An  ideot  or  lunatic,  or  a  child  so  young  as  not 
to  be  punishable  for  his  criminal  act  when  made  use  of  for  the 
purpose  of  committing  crimes,  are  merely  the  instruments  of 
the  procurer,  who  will  be  answerable  as  a  principal /*(fr) 

95,  ide  from  the  paragraph  beginning  *'  When  the  rule  was  first  settled,"'  to 
the  bottom,  and  also  the  following  pages,  26,  87^  and  28,  and 
two  lines  at  the  top  of  page  29. 

32,  note  (/),  add — '*  And  see  Rex  t;.  Badcock  and  Others,  Russ.  &  Ry.  249." 

36,  line  17,  after  **  effect  (m),''  deie  to  the  end  of  that  page,  and  also  pages 
S7  and  38.  and  insert  as  follows:—'*  It  should  seem,  however, 
that  the  recent  enactment  of  7  &  8  Geo.  4.  c.  28.  will  apply  to 
accessories  after  the  fact,  where  no  punishment  is  specially  pro- 
vided for  their  felony.      The  eighth  section  of  that  statute  Felonies  not 
enacts,  *  that  everv  person  convicted  of  any  felony  not  punish-  capital  panifh- 
able  with  death,  soall  be  punished  in  the  manner  prescribed  by  <^b]e  under  tha 
the  statute  or  statutes  specially  relating  to  such  felony,  and  that  ^cts,  if  any 


the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  ^^  g^ 
for  the  term  of  seven  years,  or  to  lib  imprisoned  for  any  term 
Dot  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  (whipped  if  the  Court  shall  so  think 

(tf)  1  Hale,  433.    1  East.  P:  a  c  5.  s.  (h)  1  Hawk.  P.  C.  c.  31.  i.  7.    1  East. 

i2.  p.  225.  P.  C.  e.  5«  8.  14.  p.  228, 
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fit),  in  addition  to  such  imprisonment.*  The  late  consolidation 
acts,  7  &  8  Geo.  4.  c.  29.,  7  &  8  Geo.  4.  c.  SO.,  and  9  Geo.  4.  c. 
SI .,  make  accessories  after  the  fact  to  felonies  punishable  under 
those  acts  respectively,  liable  to  imprisonment  for  any  term  not 
exceeding  two  years.  The  principal  and  accessory  may  be  in- 
dicted in  the  same  indictment,  and  tried  together,  which  is  the 
best  and  most  usual  coyurse.  Formerly  the  accessory  could  not, 
without  his  own  consent,  have  been  brought  to  trial  till  the 
guilt  of  tlie  principal  was  legally  ascertained  by  conviction  or 
outlawry,  unless  they  were  tried  to^ether.(c)    And  an  accesory 

.  could  not  in  such  case  have  been  tried,  unless  the  principal  had 
been  attainted,  so  that  if  the  principal  stood  mnte  of  malice,  or 
challenged  peremptorily  above  the  legal  number  of  jurors,  or 
refused  to  answer  directly  to  the  charge,  the  accessory  could  not 
have  been  put  upon  his  trial. (d)  But  the  late  statute  7  Geo.  4. 
c.  64.  has  made  the  following  salutary  provisions  for  the  eflfec- 
tual  prosecution  of  accessories. 

'^  The  ninth  section  of  that  statute,  for  the  more  effectual  prose- 
cution of  accessories  before  the  fact  to  felony,  enacts,  '  that  if 
any  person  shall  counsel,  procure,  or  command  any  other  per- 
son to  commit  any  felony,  whether  the  same  be  a  felony  at  com- 
mon law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be 
made,  the  person  so  counselling,  procuring,  or  commanding 
shall  be  deemed  guilty  of  felony,  and  may  be  indicted  and  con- 
victed either  as  an  accessory  before  the  fact  to  the  principal  fe- 
lony, together  with  the  principal  felon,  or  after  the  conviction 
of  the  principal  felon,  or  may  be  indicted  and  convicted  of  a 
substantive  felony,  whether  the  principal  felon  shall  or  shall  not 
hare  been  previously  convicted,  or  shall  or  shall  not  be  amen- 
able to  justice,  and  may  be  punished  in  the  same  manner  as  any 
accessory  before  the  fact  to  the  same  felony,  if  convicted  as  ao 
accessory,  may  be  punished )  and  the  offence  of  the  person  so 
counselling,  procuring,  or  commanding,  howsoever  indicted* 
may  be  inquired  of,  tried,  determined,  and  punished  by  any 
Court  which  shall  have  jurisdiction  to  try  the  principal  felon,  in 
the  same  manner  as  if  such  offence  had  been  committed  at  the 
same  place  as  the  principal  felony,  although  such  offence  may 
have  been  committed  either  on  the  high  seas,  or  at  any  place  on 
land,  whether  within  his  Majesty*s  dominions  or  vritnout ;  and 
that  in  case  the  principal  felony  shall  have  been  committed  with- 
in the  body  of  any  county,  and  the  offence  of  counselling,  pro- 
curing, or  commanding,  shall  have  been  committed  vrithin 
the  body  of  any  other  county,  the  last  mentioned  offence  may 
be  inquired  ot,  tried,  determined,  and  punished,  in  either  of 
of  such  counties:  provided  always,  that  no  person  who  shall  be 
once  duly  tried  for  any  such  offence,  whether  as  an  accessory 
before  the  fact,  or  as  for  a  substantive  felony,  shall  be  liable  to 
be  again  indicted  or  tried  for  tlie  same  offence.* 

**  The  tenth  section  of  the  same  statute,  for  the  more  effectual 
prosecution  of  accessories  after  the  fact  to  felony,  enacts,  *  that 
if  any  person  shall  become  an  accessory  after  the  fact  to  any  fe- 
lony, whether  the  same  be  felony  at  common  law,  or  by  virtue 
of  any  statute  or  statutes  made  or  to  be  made,  the  offence  of 
such  person  may  be  inquired  of,  tried,  determined,  and  pa- 
nished  by  any  Court  which  shall  have  jurisdiction  to  try  the 
principal  felon,  in  the  same  manner  as  if  the  act,  by  reasoQ 
whereof  such  person  shall  have  become  an  accessory,  oad  been 
committed  at  the  same  place  as  the  principal  felony,  althoagh 


(c)  1  Hale  623.  2  Hawk.  c.  29.  s.  45. 
Post.  360. 

(<f)  Post.  362.,  whertf  the  doctrine  is 
reprobated ;  and  see  1  Hale  625.,  where 
It  is  said  that  it  was  for  this  reason  that 
Weston,  the  principal  actor  ia  the  mar- 


der  of  Sir  Thomas  Overbnry,  could  not 
for  a  long  while  be  prevailed  upon  to 
plead,  that  ao  the  Eari  and  CounteM  of 
Somerset,  who  were  the  morera  and 
procnnta,  might  escape.    1  St.Tr.3l4. 
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principal. 


Indictment 
against  accei- 
Bories. 


sucb  act  may  have  been  committed  either  on  the  bieh  seas  or  at  if  offences  be 
anyplace  on  land,  whether  within  his  Majesty's  oominioDS  or   committed  in 
without;  and  that  in  case  the  principal  felony  shall  have  been  different  co un- 
committed within  the  body  of  any  county,  and  the  act  by  reason   tics,  accessory 
whereof  any  person  shall  have  become  accessory  shall  have  been   fnay  be  tried 
committed  within  the  body  of  any  other  county,  the  offence  of  ^°  either, 
such  accessory  may  be  inquired  of,  tried,  determined,  and  pu- 
nished in  either  of  such  counties:  provided  always,  that  no  per- 
son who  shall  be  once  duly  tried  for  any  offence  of  being  an  ac-  ^^^  trial  only, 
cessory,  shall  be  liable  to  be  again  indicted  or  tried  for  the 
same  offence.' 

"  The  eleventh  s.  of  the  same  statute,  in  order  that  all  accessories  S.  11.  Acces- 
roay  be  convicted  and  punished  in  cases  where  the  principal  fe-   ^^^V  ™*^y  ^^ 
Ion  is  not  attainted,  enacts,  *  that  if  any  principal  offender  shall   P^'os^ciUed  af- 
be  in  any  wise  convicted  of  any  felony,  it  shall  be  lawful  to  pro-  ^J  conviction 
ceed  against  any  accessory,  either  before  or  after  the  fact,  in   ?l^ 
the  same  manner  as  if  such  principal  felou  had  been  attainted  principal  be 
thereof,  notwithstanding  such  principal  felon  shall  die  or  bead-   not  attainted 
mitted  to  the  benefit  of  clergy,  or  pardoned,  or  otherwise  deli-  &c. 
vered  before  attainder ;  and  every  such  accessory  shall  suffer 
the  same  punishment,  if  he  or  she  be  in  any  wise  convicted,  as 
he  or  she  should  have  suffered  if  the  principal  had  been  at- 
tainted.* 

**  Where  the  proceedings  are  against  the  accessory  only,  the  name 
of  the  principal  should  be  stated  in  the  indictment  if  it  is 
known ;  and  where  it  was  stated  in  an  indictment  against  an  ac- 
cessory to  a  felony,  that  the  felony  was  committed  by  a  person 
to  the  jurors  unknown,  and  it  appeared  that  the  principal  felon 
was  a  witness  before  the  grand  jury,  it  was  holden  that  the  in- 
dictment could  not  be  supported.(e) 

"An  indictment  a^iust  an  accessory  ^ould  state  that  the  princi- 
pal committed  Oie  offence;  and  it  b  not  sufficient  merely  to 
state,  that  he  was  indicted  for  the  offence,  as  the  indictment  is 
only  an  accusation,  and  it  does  not  follow  that  he  really  com- 
mitted the  offence,  because  he  was  indicted  for  it  (/) 

**  Formerly,  if  a  man  had  been  indicted  as  accessory  in  the  same  A  man  may  be 
felony  to  several  persons,  he  could  not  have  been  arraigned  till  arraii^ned  as  ^ 
ail  the  principals  were  convicted  and  attainted :  but  it  was  after-  accessory  to 
wards  settled,  that  if  a  man  were  indicted  as  accessory  to  two  or  *°p^  P^  ^^^ 
more,  and  the  jury  found  him  accessory  to  one,  it  was  a  good  P^ncipals  as 
verdict,  and  judgment  mi^ht  pass  upon  hiro.(g)  ""*  convicted. 

**  If  A.  be  indicted  as  principal,  and  B.  as  accessory,  and  both  be  Former  ac- 
acquittcd,  or  if  fi.  only  be  acquitted,  yet  B.  may  be  indicted  as  quittal,  when 
principal  in  the  same  offence,  and   his  former  acquittal  is  no   a  bar  to  a  fresh 
Dar.(A)    But  it  is  said,  that  if  A.  be  indicted  as  principal  and  indictment, 
acquitted,  he  cannot  be  afterwards  indicted  as  accessory  before 
the  facL(i)    if,  however,  a  man  be  indicted  as  principal  and  ac- 
quitted, he  may  be  indicted  as  accessory  after  the  fact;  and  so 
if  he  be  indicted  as  accessory  btfore  the  fact  and  acquitted,  he 
may,  it  seems,  be  indicted  as  accessory  after  the  fact(A')    The 
late  statute,  as  we  have  seen,  enacts,  that  no  person  who  shall 
be  once  duly  tried  for  any  offence  of  being  an  accessory,  shall 
be  liable  to  be  again  indicted  or  tried  for  the  Mme  ofenee,{lf^ 


(e)  Rex  V.  Walker,  3  Campb.  264.  So 
in  an  indictment  for  larcenv,  though  the 
goods  may  be  laid  to  be  the  property  of 
penofu  UHATtown,  such  an  allegation  is 
improper  if  the  owner  be  really  known. 
2  East.  P.  C.  p.  651,  781.  Post.  Book 
IV.  Chap.  Oh  Larceny. 

(/)  Lord  Sanchar's  case,  9  Co.  117  a. 

(g)  Fost.  36L  9  Co.  119.  1  Hale 
624.  2  Hawk.  P.  C.  c.  29.  s.  46.  Flowd. 
98,  99.    Fost.  361. 

(A)  1  Hale  625.    Rex  v.  Winifred  and 


Tliomas  Gordon,  1  liCach  515.  S.  C.  1 
East.  P.  C.  35. 

(0  1  Hale  626.  2  Hale  244.  But 
Mr.  Justice  Foster  says,  that  be  knows 
not  upon  what  grounds,  as  in  considera- 
tion of  law  the  offences  of  principal  and 
accessory  are  quite  different.  See  Fost. 
361,  362. 

(A)  1  Hale  626. 

(0  7  G.  4.  c.  64.  8. 10. ;  and  tee  also 

8.9. 


^  2 
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PenoDB  hav- 
ing imple- 
ments of 
housebreak- 
ing, &c.  with 
lieloaious  in- 
tent.   And  rp- 
puted  tbiereiy 
Slc. 


Other  aett 
criminal  from 
th«  intent. 


Felonies  not 
capital,  pun- 
ishable under 
the  acta,  if  any 
relating  there- 
to ;  otnerwiie 
under  this  act. 


4  ,  deie^  from  the  paragnph  bcgiDDiD^  '*  Where  a  persoa  is  feloniously 
stricken,*'  to  the  bottom  and  also  the  next  page. 

47,  dele^  the  paragraph  beginning,  "With  respect  to  persons  having  imple- 
inents,**  and  insert  as  follows  :•— *'  With  respect  to  persons  having 
implements  for  house-breaking,  &c.  in  their  possession  with  a 
felonious  intent^  the  legislature  has  made  some  provisions.  The 
5  6.  4.  c.  83.  s.  4.  enacts,  *•  That  ever?  person  naving  in  hb  or 
her  custody  or  possession  any  picklock  key,  crow,  jack,  bit, 
or  other  implement,  with  intent  feloniously  to  break  into  aoT 
dwelling-house,  warehouse,  coach-house,  stable,  or  out-build' 
ing,  or  being  armed  with  any  gun,  pistol,  hanger,  cutlass, 
bludgeon,  or  other  offensive  weapon,  or  having  upon  him  or 
her  any  instrument  with  intent  to  commit  any  felonious  act; 
and  every  person  being  found  in  or  upon  any  dwelling-hoaie, 
warehouse,  coach- house,  stable,  or  out-boose,  or  in  any  in- 
closed yard,  garden,  or  area  for  any  unlawful  purpose,  andeverj 
suspected  person  or  reputed  thief  frequenting  places  of  public 
resort  and  other  places  specified  in  the  act  with  intent  to  commit 
felony  shall  be  deemed  a  rogue  and  vagabond  within  the  ioteot 
and  meaning  of  that  statute.  And  in  some  instances  an  art,  a^ 
companied  with  a  certain  intent,  has  been  made  a  felonv  by  pa^ 
ticular  statutes;  as  by  the  7  &  8  Geo.  4.  c.  99.  s.  38.,  the  serer- 
ing  with  intent  to  steal  the  ore  of  any  metal,  or  any  coal  &c 
from  any  mine,  bed  or  vein  thereof  is  made  felony  punishable  ii 
simple  larceny.  And  by  the  7  &  8  6.  4.  c.  30.  s.  3.,  the  damag- 
ing certain  articles  in  a  course  of  manufacture,  with  intent  to 
to  destroy  them,  and  the  entering  certain  places  with  intent  to 
commit  such  offenfce,  is  made  felony  panisnable  by  traosporti- 
tion  for  life  or  imprisonment,  &c.* 

58,  line  15,  deie  from  the  word  *'  felony**  to  the  end  of  the  paragraph,  and 
then  add,  "  But  clergy  is  not  taken  away,  and  the  panishmeDt 
under  this  statute  would  have  been  formerly  only  a  year's  im- 
prisonment by  the  general  statute  of  18  Bliz  c.  7.  s.  3.  (m)  Thtt 
statute  is  repealed  by  7  &  8  G.  4.  c.  97.  bnt  the  statute  7  &  8  6. 4. 
c.  28.  s.  6.  enacts,  *  that  every  person  convicted  of  any  felony 
for  which  no  punishment  hath  been  or  hereafter  may  he  speciallv 
provided,  shall  be  deemed  to  be  punishable  under  this  act,  and 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be 
once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  covt 
shall  so  think  fit),  in  addition  to  such  imprisonment** 

62,  line  15,  after  the  word  accessories  tf«fo  to  the  end  of  the  paragraph  and  insert 
"  But  it  was  qoestioned  whether  if  they  were  liable  to  traa<ipo^ 
tation  or  to  any  other  punishment  than  was  authorised  by  thep 
neral  act  of  18  Eliz.  c  7.  s.  S.  If  so  they  would  now  be  ponisoa- 
bie  only  under  the  general  provision  of  7  &  8  G.  4.  c.  28.  s.  8." 

81,  at  the  end  of  note  (q)  add  '•  But  the  statute  18  Bliz.  is  repealed  by  7  &  8 
G.  4.  c.  29,  See  however  the  clause  7  &  6  G.  4.  c.  28.  s.  8.  giving 
a  general  punishment  for  felony.** 

101,  note  (e),  after  22  &  23  Car.  2.  c.  1 1.  s.  9.  add  "  repealed  by  9  6.  4.  c 
Sl.»* 

106,  note(p)  after  1  Ed.  6.  c.  12.  s.  10.  add  **  now  repealed  by  9  6.4.C 
31.'* 

109,  line  16,  after  43  G.  3.  c.  58.  add  '<  now  repealed.** 

note  (5)  after  1  G.  4.  c.  90.  s.  1.  add  ••  but  is  now  repealed,  ncwprw 

sions  being  substituted  for  it  by  9  G.  4.  c.  31.** 

110,  line  10,  after  the  word  "appoint**  add  «« and  the  late  act  7G.  4.c.  38. 

wras  passed  to  enable  the  commissioners  for  trying  offences  com- 
mitted upon  the  sea  and  justices  of  the  peace  to  take  ezaauat- 


(m)  Rex  V.  West,  and  othera,  1  East.  P.     clergy  the  offeaden  might  be  unprisoaed 
C.  c.  4.  a.  11.  p.  162.    The  aut  18Elis.     for  any  time  not  exceeding  a  year, 
c.  7.  a.  3.  provided  that  upon  allowance  of 
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tion  touching  such  offences  and  to  commit  to  safe  custody  per- 
sons charged  therewith.'* 
At  the  end  of  the  page  add,  *'  By  7  &  8  G.  4.  c.  S8.  s.  19.  all  offences  prose-  PuniahmeDts, 
secuted  in  the  High  Court  of  Admiralty  of  England  shall  upon  7  &  8  G.  4.  c. 
every  first  and  subsequent  conviction  be  subject  to  the  same  pu-  28.  s.  12. 
nishnientSf  whether  of  death  or  otherwise  as  if  such  offences  had 
been  committed  upon  the  land." 
The  statute  9  G.  4.  c  31.  s.  38.  enacts  '*  that  all  indictable  offences  9  G.  4.  c.  31. 
mentioned  in  this  act  which  shall  be  committed  within  the  juris-  Provisions  for 
diction  of  th^  Admiralty  of  England,  shall  be  deemed  to  be  of-  oflTences 
*fenees  of  the  same  nature,  ana  liable  to  the  same  punishments,  *fifj*°''  ^"JJ 
ss  if  they  had  been  committed  upon  the  land  in  England,  and  *f  J^"*""'*^ 
may  be  dealt  with,  enquired  of,  tried,  and  determined   in  the 
same  manner  as  any  other  offences  committed  within  the  juris- 
diction of  the  Admiralty  of  England.    Provided  always,  that  Not  to  effect 
nothing  herein  contained  shall  alter  or  affect  any  of  the  laws  re-  the  laws  rela- 
lating  to  the  government  of  his  Majesty's  land  or  naval  forces.'*  ting  to  the 

180,  lime  10,  from  the  bottom  after  the  word  '^  same"  insert  ''  By  7  G.  4.  c.  forces. 
48.  s.  19.  it  is  enacted  "  that  every  intimation  to  any  smuggling 
vessel  or  boat  in  whatever  manner  given  shall  be  deemed  to  be  a 
signal  within  the  meaning  of  the  said  act  for  the  prevention  of 
smuggling  and  shall  subject  the  person  giving  such  intimation 
to  be  declined  and  proceeded  a^inst  as  directed  by  the  said 
act." 

121)  alter  line  6  from  the  top  add,  **  By  7  G.  4.  c.  48.  s.  17.  it  is  enact- 
ed that  no  writ  of  certiorari  shall  issue  from  the  King's 
Bench  to  remove  any  proceeding  before  any  justice  or  jus- 
tices of  the  peace  under  any  act  for  the  prevention  of  smug- 
gling^ or  relating  to  the  revenue  of  the  customs,  nor  shall  any 
writ  of  habeas  corpus  issue  to  bring  up  the  body  of  any  person 
who  shall  have  been  cottvicted  before  any  justice  or  justices  of 
the  peace  under  any  such  act,  unless  the  party  against  whom 
such  proceeding  shall  have  been  directed  or  who  shall  have  been 
so  convicted  or  his  attorney  or  agent  shall  state  in  an  affidavit 
in  writing,  to  be  duly  sworn,  the- grounds  of  objection  to  such 
proceedings  or  conviction ;  and  that  upon  the  return  to  such 
writ  of  certiorari  or  habeas  corpus  no  objection  shall  be  taken 
or  considered  other  than  such  as  shall  have  been  stated  in  such 
affidavit  7  and  that  it  shall  be  lawful  for  any  justice  or  justices 
of  the  peace,  and  they  are  hereby  required  to  amend  any  in- 
formation, conviction,  or  warrant'of  commitment  for  any  offence 
under  any  such  act." 

1S7,  line  15*  after  the  word  "  clergy  (a)"  insert  **  It  should  be  observed  that 
80  much  of  this  statute  as  relates  to  any  person  who  shall  beat, 
wound,  or  use  any  other  violence  to  any  person  or  driver,  and 
so  much  thereof  as  makes  any  second  offence  felony  is  repealed 
by  the  recent  act  9  6.  4.  c.  31. 

note  (a)  at  the  end  add,  '^  but  these  sections  are  repealed-  by  7  &  8  G.  4. 

C.  27." 

r28*y  al  the  end  of  the  chapter  add  "  So  much  of  this  statute  as  relates  to  any 

person  who  snail  beat,  wound,  or  use  any  other  violence  to  any  i« 

f person  or  driver  and  so  much  thereof  as  makes  aLy  second  oi- 
ence  felony  is  repealed  by  the  late  act  9  G.  4.  c.  SI.  but  other 
provisions  are  made  for  the  punishment  of  offences  of  this  de- 
scription. 
The  26th  section  enacts  **  that  if  any  person  shall  beat,  wound,  or  9  g.  4.  c.  31. 
use  any  other  violence  to  any  person,  with  intent  to  deter  or  bin-  Assaults  vrith 
der  him  from  selling  or  buying  any  wheat  or  other  grain,  flour,  intent  to  ob- 
meal,  or  malt,  in  anv  market  or  other  place,  or  shall  beat,  struct  the 
wound,  or  use  any  other  violence  to  any  person  having  the  care  b^ng  or  sell- 
or  charge  of  any  wheat  or  other  ^rain,  flour,  meal,  or  malt  ^'^  ^^  grain, 
whilst  on  its  way  to  or  from  any  city,  market-town,  or  other  ^^^^^^""^ 
place,  with  intent  to  stop  the  conveyance  of  the  same,  every  Sf^^^gbablT' 
Mich'  offender  ma,j  be  convicted  thereof  before  two  justices  of  gunniiarily  be- 
the  peace,  and  imprisoned  and  kept  to    bard  labour  in  the-  fofe  two  ma- ' 

gistrates. 
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common  gaol  or  house  of  correctioa,  for  any  term  not  exceed- 
ing three  calendar  months;  provided  always  that  no  person,  who 
shall  be  punished  for  any  such  offence,  by  virtue  of  this  provi- 
sion, shall  he  punished  for  the  same  ofl^nce  by  virtue  of  any 
other  law  whatsoever." 

196,  line  10,  dele  the  whole  of  the  paragraph  and  insert  *'  it  may  be  observed 
that  to  take  any  reward  for  helping  a  person  to  stolen  goods  is 
felony  by  7  &  8  6.  4.  c.  29.  s.  68.,  and  to  advertise  a  reward  for 
the  return  of  things  stolen,  incurs  a  forfeiture  of  fifty  pounds 
by  the  fifty-ninth  section  of  the  same  act.**  (n) 

147,  line  IS,  deie  the  first  sentence  of  the  naragrapn,  and  insert  *'  It  is  an  of- 
fence at  common  law  to  refuse  to  serve  an  office  when  duly 
elected,  (o)  And  the  refusal  of  persons  to  execute  ministerial 
oflBlces  to  which  they  are  duly  appointed  and  from  the  ezecotioD 
of  which  they  have  no  proper  ground  of  exemption  seems  in  ge- 
neral to  he  punishable  by  indictment" 

168,  line  26,  after  "  SS  H.  3.  c.  SS."  msert ''  repealed  by  9  G.  4.  c.  SI." 

187,  line  7,  after  *'  4  Ed.  1.  St.  3.  c.  6."  insert  ''  now  repealed  by  9  6. 4.c.  31.** 
note  {b)  after  «'  IB  Edw.  3.  st  3.  c.  S.,*'  add  h  now  repealed  by  9  G.  4. 

c.  31.'*  and  after  '« i  Ed.  6.  c.  12.  s.  16.*'  add  <'  also  repealed  by 
the  same  act  of  9  G.  4.  c.  31.  '* 

188,  line  15,  Se!e  the  words,  *'  In  the  construction  of  this  statute,"  and  insert 

as  follows:  ''The  provisions  of  this  statute  were  in  several 
respects  defective.  A  person  whose  consort  had  been  abroad 
for  seven  years,  though  known  to  be  living,  might  have  married 
again  with  impunity.  And  so  might  a  person  who  was  only 
9  G.  4.  c.  31.  divorced  a  meusa  ei  ihoro.    The  recent  statute,  9  Geo.  4.  c.  31., 

B.  22.  therefore  repeals  the  statute  of  James,  and  by  s.  22.  enacts. 

Bigamy.  *  that  if  any  person,  being  married,  shall  marry  any  other  per- 

son during  tne  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  in  England  or  elsewhere* 
every  such  offender,  and  every  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable  to  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or  with- 
out hard  labour,  in  the  common  gaol  or  house  of  correction,  for 
any  term  not  exceeding  two  years ;  and  any  such  offence  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  pnni^ed  in 
the  county  where  the  offender  shall  be  apprehended,  or  be  in 
custody,  as  if  the  offence  had  been  actually  committed  in  that 
ExceptioDi.  county;  provided  always,  that  nothing  herein  contained  shall 

extend  to  any  second  marriage  contracted  out  of  England  by 
any  other  than  a  subject  of  his  Majesty,  or  to  any  person  mar- 
rving  a  second  time  whose  husband  or  wife  shall  have  been  con- 
tmually  absent  from  such  person  for  the  space  of  seven  years 
then  last  past,  and  shall  not  have  been  known  by  such  person  to 
be  living  within  that  time,  or  shall  extend  to  any  person  who  at 
the  time  of  such  second  marriage  shall  have  been  divorced  from 
the  bond  of  the  first  marriage,  or  to  any  person*whose  former 
marriage  shall  have  been  declared  void  by  the  sentence  of  any 
Court  of  competent  jurisdiction.*  The  statute  of  James  is  bow- 
ever  still  in  fOTce  with  respect  to  offences  committed  before  or 
upon  the  last  day  of  June,  1828.  In  the  construction  of  this 
^statute  of  James." 
208,  at  the  end  of  the  chapter  add — *'  This  statute  is  however  repealed  by  the 
9  Gko.  4.  c.  31.  except  as  to  offences  committed  before  or  on  the 
last  day  of  June,  1828,  and  the  enactment  of  the  new  statute  as 
to  punishment  is,  (as  we  have  seen,)  that  the  oflfender  shall  be 
liable  to  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceed- 
ing two  years." 

* 

(»)  See  this  stutnte  more  at  lai^e  p&tt,  (•)  Rex  t*.  Bower,  1  B  &  C.  587. 

Book  IV.  Chap.  XXVIII. 
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.848,  line  13»  after  <*  8  &  3  Ph.&M.  c.  10/'  tdd  '*  both  now  repealed  b^  7  Geo. 
4.  c.  04.  9.  SS." 

851,  line  3,  dele  to  the  end  of  the  page,  and  the  three  first  lines  in  the  next 
page,  and  then  insert — *'  The  1  Geo.  1 .  sU  2.  c.  5.  s.  4.  was  re- 
pealed by  7  &  8  Geo.  4.  c.  87.,  but  the  statute  7  &  8  Geo.  4.  c.  7^8  Geo.  4. 
80.  s.  8.  enacts, '  that  if  any  persons,  riotously  and  tumuHuousIy  g.  30.  b.  8. 
assembled  together  to  the  disturbance  of  the  public  peace,  shall  Rioters  demo- 
unlawfullv  and  with  force  demolish,  puli  down,  or  destroy,  or  lisbinr,  &c.  a 
begin  to  demolish,  pull  down,  or  destroy,  any  church  or  chapel,  church,  cba- 
or  any  chapel  for  the  religious  worship  of  persons  dissenting  pcl>  house,  or 
from  the  Qnited  church  of  England  and  Ireland,  duly  registered  certain  build- 
or  recorded,  or  any  house,  stable,   coach-house,  out-house,  »n?8,?''*°y 
warehouse,  office,  shop,  mill,  malt-house,  hop  oast,  barn,  or  gra-  ^^^  manofiw- 
Dary,  or  any  building  or  erection  used  in  carrying  on  any  trade  ^^  ^^  mine' 
or  manufacture,  or  any  branch  thereof,  or  any  machinery,  whe- 
ther fixed  or  moveable,  prepared  for  or  employed  in  any  manu- 
facture, or  in  any  branch  thereof,  or  any  steam  engine,  or  other 
engine  for  sinking,  draining,  or  working  any  mine,  or  an}  staith, 
building,  or  erection  used  in  conducting  the  business  of  any 
mine,  or  any  bridge,  waggon- way,  or    trunk  for  conveying 
minerals  from  any  mine,  every  such  offender  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a 
felon.' " 

851,  note  (0 — The  statutes  mentioned  in  this  note  are  repealed  by  7  &  8  Geo. 
4.  c.  87.  but  the  statute  7  &  8  Geo.  4.  c.  31.  consolidates  and 
amends  the  laws  relative  to  remedies  against  the  hundred.  See 
the  statute  in  the  Addenda  to  Vol.  II. 

258,  dele  from  the  paragraph  beginning  *'  The  58  Geo.  3.  c.  1 30.''  to  the  bottom, 
and  also  the  following  page  to  the  words,  *'  without  benefit  of 
clergy-O^)" 

859,  note  (a)  dele  '*  41  Geo.  3.  c.  84.*'  to  the  cud  of  the  note,  and  insert  '*  7  &  8 
Geo.  4.  c.  31." 

853,  dele  the  note  (x). 

276,  dele  the  paragraph  beginning  with  the  words  '*  With  respect  to  challenges 
given  on  account  of  money  won  at  play.'^ 

878,  delefrom  the  paragraph  beginning  *'  By  the  second  section,'*  to  the  bottom, 

and  also  the  following  page,  to  the  words  '*  within  the  meaning 
of  the  statu te.(A)" 

879,  dele  the  notes. 

880,  line  7  from  the  bottom,  dele  the  paragraph  beginning  **  The  arrest  of  a 

clergyman,'*  and  insert,  **  By  the  recent  statute  9  Geo.  4.  c  31.  9  G.  4.  c.  31. 
8.  83.  *  if  any  person  shall  arrest  any  clergyman  upon  any  civil  s.  23. 
process  while  he  shall  be  performing  divine  service,  or  shall  with   Arresting  a 
the  knowledge  of  such  person  be  going  to  perform  the  same,  or  clergymaa  en- 
returning  from  the  performance  thereof,  every  such  offender  8f?®^  *°  ?^" 
shall  he  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  ^^^  scrvica. 
shall  suffer  such  punishment  by  fine  or  imprisonment,  or  both,  as 
the  Court  shall  award,'" 

895,  note  .(^)  at  the  end  add — **  And  in  Duncan  v.  Thwaites,  3  B.  &  C.  584. 
Abbott,  C.  J.,  says,  *  I  take  it  to  be  a  general  rule,  that  a  party 
who  sustains  a  special  and  particular  mjury  by  an  act  which  is 
unlawful,  on  the  ground  of  public  injury,  may  maintain  an  ac- 
tion for  his  own  special  injury.'  And  see  Rose  and  others  v. 
Miles,  4M.  &  S.  101." 

301,  line  83,  add — **  And  see  58  Geo.  3.  c.  70.  s.  7.  and  8  Burn.  Just.  p.  661." 

317,  note  (/)  at  the  end,  add — *'  And  if  the  tenant  of  the  land  plough  the  soil, 
over  which  another  has  a  way,  this  is  a  nuisance  to  the  way,  for 
it  is  not  so  easy  to  him  as  it  was  before.  8  H.  4.  11  Yin.  Abr. 
Nuisance  (G).** 

S48y  line  13  from  the  bottom,  add — *<  By  the  3  Geo.  4.  c.  186.  s.  107.  reciting 
that  many  bridges  on  turnpike  roads  are  by  prescription  liable  to 
be  repaired  by  certain  parishes,  and  not  by  the  county  or  coun- 
ties in  which  they  are  situated,  and  which  bridges,  from  change 
of  times  and  circumstances,  are  become  no  lon^r  sufficiently 
convenient  for  the  use  of  the  public,  without  being  enlarged  or 


Viii  ADDENDA,  &c.  TO  VOL.  I. 

otherwise  inproved,  it  is  enacted  that  it  shall  be  lawful  for 
any  tech  county  or  counties,  parish  or  parishes,  respectiyely 
to  enter  into  a  composition  or  a^reero^nt  with  each  other,  and 
by  the  authority  of  those  persons  who  shall  be  le^lly  competeat 
to  make  rates  for  such  coanty  and  parish  respectively,  whereby 
the  improvement  and  future  repair  of  any  such  bridge  shall  be 
undertaken,  and  lie  upon  the  county  or  counties  in  which  such 
bridge  is  locally  situated,  and  that  all  rates  made  for  carrying 
into  effect  any  such  composition,  agreement,  repairs,  or  improvo- 
ment,  shall  be  made  ana  assessed  m  the  same  manner  as  other 
the  rates  of  such  county  or  parish  respectively,  and  shall  be 
good  and  valid  to  all  intents  and  purposes  in  the  law  whatso- 
ever." 

S5S,  note  (a)  at  the  end  add — *'  But  though  their  obligation  is  only  to  this  ex- 
tent, see  as  to  the  power  to  widen  by  an  order  at  sessions,  43  &. 
8.  c.  59.  s.  8.  ante  S48." 

S75,  line  8,  iele  from  the  words,  '*  The  1  Rich.  3.  c.  3.**  to  the  end  of  the  para- 
graph. 

386,  dele  from  the  paragraph  beginning  "  By  the  9  €reo.  1.  c  82."  to  the  bot* 
tom,  and  also  the  following  page,  to  the  words  *'  without  benefit 
of  clerey,**  inclusive. 

408,  line  16  from  tne  bottom,  after  the  word  ** statute,"  add  "now  le- 
pealed."(p) 

485,  dele  from  the  top  to  the  end  of  the  paragraph. 

— — ,  dele  note  (d), 

489,  line  14  from  the  bottom,  dele  the  words  <<  which  again  makes  the  oflKeoce 
wilful  murder,  and  takes  away  clergy." 

— ,  note  (*)  dele  "48  Geo.  3.  c  58.  s.  1."  and  insert "  9  Geo.  4.  c.  31." 

433,  dele  the  paragraph  beginning  "  Clergy  is  taken  away  in  all  cases  of  mur- 
9  G.  3.  c.  31.  der,"  and  insert "  By  the  statute  9  Geo.  4.  c.  31.  s.  3.  every  persoa 
s.  3.  Punish-  convicted  of  murder,  or  of  being  an  accessory  before  the  tact  ta 
inent  of  prin-  murder,  shall  suffer  death  as  a  felon:  and  every  accessory  after 
cipals  and  ac«  the  fact  to  murder  shall  be  liable,  at  the  discretion  of  the  Court, 
cessories  m  Iq  \^^  transported  beyond  the  seas  for  life,  or  to  be  imprisoned, 
murder.                                  ^^^  ^^  without  hard  labour,  in  the  common  gaol  or  nouse  of 

correction,  for  any  term  not  exceeding  four  years." 

434,  dele  the  note  (Ar). 

place  of  trill.    468,  line  15,  after  the  words,  "  In  either  county  (g),"  dele  to  the  end  of  the 

paragraph,  and  insert '  but  by  the  statute  8  &  3  Edw.  6.  c.  24.  s. 
8.  (A),  it  was  enacted,  "  That  the  trial  should  be  in  the  county 
where  the  death  happens.  That  statute  is,  however,  repealed 
by  7  Geo.  4.  c.  64.,  the  twelfth  section  of  which  enacts,  in  gene- 
ral terms,  that  where  any  felony  or  misdemeanor  shall  be  com- 
mitted on  the  boundary  or  boundaries  of  two  or  more  coontiesy 
or  within  the  distance  of  five  hundred  yards  of  any^uch  boundary 
or  boundaries,  or  shall  be  begun  in  one  county  and  completed 
in  another,  every  such  felony  or  misdemeano  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished,  in  any  of  the 
eaid  counties,  in  the  same  manner  as  if  it  had  besn  actually  and 
wholly  committed  therein.  The  ninth  section  of  this  statute 
also  enacts  as  to  the  trial  of  accessories  before  the  fact,  that  in 
case  the  principal  felony  shall  have  been  committed  within  the 
body  of  any  county,  and  the  offence  of  counselling,  &c.  shall 
have  been  committed  within  the  body  of  any  other  county,  the 
last  mentioned  offence  may  be  inquired  of,  tried,  &c.  in  either 
of  such  counties.  So  with  respect  to  the  trial  of  accessories  after 
the  fact,  the  tenth  section  enacts,  where  the  principal  felony, 
and  the  act  by  which  the  party  became  accessory  have  been  com- 
mitted in  different  counties,  the  trial  may  be  bad  in  either." 

463,  line  88,  dele  the  sen^^nce  beginning  with  the  words,  *'  With  respect  to  ac- 

cessories to  felonies,"  to  Uie  end  of  the  para^aph. 

464,  in  the  margin  opposite  line  1 1,  erase  ^'  after  examination  oefore the  King's 

(p)  Repealed  by  7  Geo.  4.  c.  64t  t.  32. 
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council,'*  and  insert,  <*  where  the  murier  or  manslaughter  is  com- 
Initted.'* 

464,  line  22^  dele  the  sentence  beginning  <*  This  statute  did  not  extend,'*  to  the 
end  of  the  paragraph,  and  insert,  *'  But  this  statute  is  repealed 
by  9  Geo.  4.  c.  31.,  which  substitutes  other  provisions.*'    The  British  sub- 
seventh  section  enacts,  '*  That  if  any  of  his  Majesty's  subjects  jecti  may  be 
shall  be  charged  in  England  with  any  murder  or  manslaughter,  tried  in  Bag- 
or  with  being  accessory  before  the  fact  to  any  murder,  or  after  ^and  for  mar- 
the  fact  to  any  murder,  or  manslaughter,  the  same  being  rtf-  der  or  man- 
spectively  committed    on  land  out  of  the  United  Kingdom,  "?^*1^*k^®S' 
whether  within  the  King's  dominions  or  without,  it  shall  be  "**'^**  •"*'**•**' 
lawful  for  any  justice  of  the  peace  of  the  county  or  place  whefe 
the  person  so  charged  shall  be,  to  take  cognizance  ottbe  offence 
so  charged,  and  to  proceed  therein  as  if  the  same  had  been  com- 
mitted within  the  limits  of  his  ordinary  Jurisdiction;  and   if 
any  person  so  charged  shall  be  committed  for  trial,  or  admitted 
to  bail  to  answer  such  charge,  a  commission  of  oyer  and  ter* 
miner  under  the  great  seal,  shall  be  directed  to  such  persons, 
and  into  such  county  or  place  as  shall  be  appointed  by  the 
lord  Chancellor,  or  Lord  Keeper,  or  Lords  Commissioners  of 
the  great  seal,  for  the  speedy  trial  of  any  such  offender ;  and 
such  persons  shall  have  full  powers  to  enquire  of,  hear,  and  de- 
termine all  such  offences,  within  the  countv  or  place  limited  in 
their  commission,  by  such  good  and  lawfnl  men  of  the  said 
county  or  place,  as  shall  be  returned  before  them  for  that  pur- 
pose, in  the  same  manner  as  if  the  offences  had  actually  been 
committed  in  the  said  county  or  place :  provided  always,  that  Proriaa. 
if  any  peers  of  the  realm,  or  persons  entitled  to  the  privilege 
of  peerage,  shall  be  indicted  of  any  such  offences,  by  virtue  of 
any  commission  to  be  granted  as  aforesaid,  they  shall  be  tried 
by  their  peers  in  the  manner  heretofore  used :  provided  also, 
that  nothing  herein  contained  shall  prevent  any  person  from 
being  tried  in  any  place  out  of  this  kingdom,  for  any  murder 
or  manslaughter  committed  out  of  this  kingdom,  in  the  same 
manner  as  such  person  might  have  been  tri<Sl  before  the  passing 
of  this  act." 
The  eighth  section  enacts,  '*  that  where  any  person  being  feloniously  Frovision  for 
stricKen,  poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any   the  trial  of 
place  out  of  England,  shall  die  of  such  stroke,  poisoning,  or  murder  and 
nurt  in  Englana,  or  being  feloniously  stricken,  poisoned,  or  manslaughter, 
otherwise  hurt  at  any  place  in  England,  shall  die  of  such  stroke,  ^  ^^      th 
poisoning,  or  hurt,  upon  the  sea,  or  at  any  nlaceout  of  Eng-  ^^J^^'^^^^^th 
land,  every  offence  committed  in   respect  of  any  such  case,  ^.     happens 
whether  the  same  shall  amount  to  the  offence  of  murder  or  in  gJUii^d. 
manslaughter,  or  of  being  accessary  before  the  fact  to  murder 
or  after  the  fact  to  murder  or  manslaughter  may  be  dealt  with, 
enquired  of,  tried,  determined  and  punished  in  the  county  or 
place  in  England,  in  which  such  death,  stroke,  poisoning,  or 
nurt,  shall  happen,  ia  the  same  manner,  in  all  respects,  as  if 
such  offence  oad  been  wholly  committed  in  that  county  or 
place." 

464,  line  30,  dele  "  this,"  and  insert "  the  repealed."  And  in  the  same  line, 
instead  of  "  is,"  read  **  was." 

464,  last  line,  instead  of  *<  But  a  British  subject  is  indictable  under  the  33  H.  8." 
read  **  But  it  was  holden  that  a  British  subject  was  indictable 
under  that  statute." 

464,  notes  (q)  and  (r)  dele, 

465,  line  2,  after  the  word  <*  And,"  read  '*  it  vras  also  holden  that." 

465,  dele  fk'om  the  paragraph  beginning  with  the  words  "  Where  a  person  was 

struck,  &c.*'  to  the  end  of  the  page,  and  also  the  four  first  lines 
in  the  next  page. 

466,  line  10,  at  the  end  ot  the  paraeraph,  insert  *'  The  statute  9  Geo.  4.  c.  31.  Proyition  for 

8.  38.  enacts,  *  That  all  indictable  off*ences  mentioned  in  this  act,  offencesagainst 
which  shall  be  committed  within  the  jurisdiction  of  the  Admiralty  this  act  com- 
of  England,  shall  be  deemed  to  be  offences  of  the  same  nature,  mittcd  at  sea. 
and  liable  to  the  same  puQishmentSi  as  if  they  had  been  com* 
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Not  to  affect 
the  \hws  re- 
lating to  the 
forcei. 


A  woman  con- 
cealing the 
birth  of  her 
child.    See 
Cornwall  8 
case,  R.  &  R. 
3^. 


4  G.  4.  c.  31. 

8.4. 

Period  of  exe- 
cution, and 
maiks  of  in- 
famy. 

Sentence  to  be 

pronounced 

immediately. 


Power  to  re- 
spite. 


S.  5.    Af  to 

tl)e  dissection 
of  the  bodies 
ofmurderers. 


S.6.  Prison 
regulations  as 


roitted  upoa  the  land  in  England,  and  may  be  dealt  with,  en- 
quired of,  tried,  and  determined  in  the  same  manner  as  any 
other  offences  committed  within  the  jurisdiction  of  the  AdiniraltV 
of  England:  provided  always,  that  nothing  herein  contained, 
shall  alter  or  affect  any  of  the  laws  relating  to  the  govemmeot 
of  his  Majesty's  land  or  naval  forces.*' 

470,  note  (t)  at  the  end,  add  "  This  statute  is  now  repealed  by  7  Geo.  4.  c.  64. 
s.  32. 

470,  note  (u)  at  the  end,  add  *'  This  statute  is  now  repealed  by  9  Geo.  4.  c.  SI. 

474,  line  3,  from  the  bottom,  dele  the  words, ''  And  by  the  43  Geo.  8."  and  to 

the  end  of  the  paragraph. 

475,  at  the  end  of  the  page,  add,  *'  This  provision,  as  it  could  only  be  acted 

upon  where  the  party  was  charged  with  the  crime  of  murder  by 
the  indictment,  was  open  to  much  objection,  and  has  beea  re- 
pealed by  the  recent  statute  9  Geo.  4.  c.  31.  s.  14.  which  enacts, 
that  if  any  woman  shall  be  delivered  of  a  child,  and  shall  by 
secret  burying  or  otherwise  disposing  of  the  dead  body  of  the 
said  child,. endeavour  to  conceal  the  birth  thereof,  every  SQrh 
offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  liable  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol,  or  house  of  correction,  for  any 
term,  not  exceeding  two  years;  and  it  shall  not  be  necessary  to 
prove  whether  the  child  died  before,  at,  or  after  its  birth;  pro- 
vided always,  that  if  any  woman  tried  for  the  murder  of  ber 
child,  shall  be  acquitted  thereof,  it  shall  be  lav?ful  for  the  jury, 
by  whose  verdict  she  shall  be  acquitted,  to  find  in  case  it  sbail 
so  appear  in  evidence,  that  she  was  delivered  of  a  child,  and 
that  she  did  by  secret  burying,  or  otherwise  disposing  of  the 
dead  body  of  such  child,  endeavour  to  conceal  the  birth  thereof, 
and  thereupon  the  Court  may  pass  such  sentence  as  if  she  had 
been  convicted  upon  an  ipdictment  for  the  concealment  of  the 
birth." 

476,  line  9,  after  the  words,  *'  so  upon  the,"  insert  '*  repealed  statute.*' 

476,  line  1 1,  instead  of  the  words,  '*  will  be,"  insert  "  would  have  been." 

477,  dele  the  last  parapraph  of  the  sixth  section. 

477,  dele  the  first  paragraph  to  the  7th  section,  and  insert  *'  The  jud^eat 
and  mode  of  execution  in  cases  of  murder,  is  now  regulated  by 
the  statute  9  Geo.  4.  c.  31.,  which  repealed  the  provisions  opoa 
that  subject  in  the  former  statute  25  Geo.  2.  c.  37.  The  fourth 
section  enacts,  *  that  every  person  convicted  of  murder  shall  be 
executed  according  to  law,  on  the  day  next  but  one  after  that 
on  which  the  sentence  shall  be  passed,  unless  the  same  shall  hap- 
pen to  be  Sunday,  and  in  that  case,  on  the  Monday  following; 
and  the  body  of  every  murderer  shall,  after  execution,  either 
be  dissected  or  hung  in  chains,  as  to  the  Court  shall  seem  meet; 
and  sentence  shall  be  pronounced  immediately  after  the  convic- 
tion of  every  murderer,  unless  the  Court  shall  see  reasonable 
cause  for  postponing  the  same;  and  such  sentence  shall  express 
not  only  the  usual  judgment  of  death,  but  also  the  time  hereby 
appointed  for  the  execution  thereof,  and  that  the  body  of  tlM; 
offender  shall  be  dissected  or  hun^  in  chains,  whichsoever  of 
the  two  the  Court  shall  order :  provided  lUways,  that  after  such 
sentence  shall  have  been  pronounced,  it  shall  be  lawful  for  the 
Court  or  Judge  to  stay  the  execution  thereof,  if  such  Court  or 
Judge  shall  so  think  £lL* 
*^  The  fifth  section  enacts,  *  that  whenever  dissection  shall  be  or- 
dered by  such  sentence,  the  body  of  the  murderer,  if  executed 
in  the  coanty  of  Middlesex  or  city  of  London,  shall  be  ironie- 
diately  conveyed  by  the  sheriff  or  sheriffs,  or  his  or  their  offi- 
cers, to  the  hall  of  the  surgeon's  company,  or  to  such  other 
place  as  the  said  company  shall  appoint,  and  shall  be  delivered 
to  such  person  as  the  said  company  shall  appoint,  for  the  pur- 
pose of  being  dissected ;  and  the  body  of  the  murderer,  if  eie- 
cuied  elsewhere,  shall  in  like  manner  be  delivered  to  suchsor- 

faom  as  the  Court  or  Judge  shall  direct,  for  the  same  pnipose. 
he  aixth  section  enacts,  *  that  every  person  conncted  of  van- 
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der  shall,  after  judgment,  be  confined  in  some  safe  place  within  to  murdereis 
the  prison,  apart  from  ail  other  prisoners,  and  shall  be  fed  with  under  sen- 
bread  and  water  only,  and  with  no  other  food  or  liquor,  except  tence. 
in  case  of  receiving  the  sacrament,  or  in  case  of  any  sickness  or 
wound,  in  which  case  the  surgeon  of  the  prison  may  order  other 
necessaries  to  be  administered  ;  and  no  person  but  the  gaoler 
and  his  servants,  and  the  chaplain  and  surgeon  of  the  prison, 
shall  have  access  to  any  such  convict,  without  the  permission,  in 
writing,  of  the  Court  or  Judge  before  whom  such  convict  shall 
have  been  tried,  or  of  the  sheriff  or  his  deputy :  provided  al- 
ways, that  in  case  the  Court  or  Judge  shall  tnink  fit  to  respite 
the  execution  of  snch  convict,  such  Court  or  Jud?e  may,  by  a 
licence  in  writing,  relax,  during  the  period  of  the  respite,  all 
or  any  of  the  restraints  or  regulations  bereinbefore  directed 
to  be  observed.* " 

481,  at' the  commencement  of  Chapter  the  second,  after  the  words  *'  petit 

treason  "  insert  "  The  statute  9  Geo.  4.  c.  31.  s.  2.  enacts,  *  that  Petit  treason 
every  offence,  which  before  the  commencement  of  this  act  *®  ^^  treated, 
would  have  amounted  to  petit  treason,  shall  be  deemed  to  be 
murder  only,  and  no  greater  offence ;  and  all  persons  guilty  in 
respect  thereof,  whether  as  principals  or  as  accessories,  shall  be 
dealt  with,  indicted,  tried,  and  punished  as  principals  and  acces- 
sories in  murder.*  '* 

485,  line  8,  after  the  word  '*  lenient,**  dele  to  the  end  of  the  paragraph. 

490,  dele  the  whole  of  Section  II.  to  page  405. 

503,  note  (z),  at  the  end  add-— *'  And  in  Ex  parte  Keans,  1  B.  &  C.  861.,  Ab- 
bott, C.  J.,  says,  *  it  is  lawfel  for  any  person  to  take  into  cus- 
tody a  man  charged  with  felony,  and  keep  him  until  he  can  be 
taken  before  a  magistrate.*  ** 

ftSO,  line  5,  dele  the  words  "  By  the  10  Geo.  9.  c.  31."  and  to  the  end  of  the 
paragraph,  and  insert  .*^  By  the  7  &  8  Geo.  4.  c.  Ixxv.  (local  and 
personal)  s.  38.,  in  case  any  greater  number  of  persons  or  pas- 
sengers shall  be  taken  or  carried  in  any  such  wherry,  boat,  or 
other  vessel  (mentioned  in  the  act)  on  the  river  Thames,  (within 
the  limiis  there  mentioned^)  than  are  respectively  allowed  to  be 
carried  therein,  and  any  one  or  more  oi  them  shall  by  reason 
thereof  be  drowned,  every  person  or  persons  who  shall  work  or 
navigate  such  wherry,  &c.  offending  therein,  and  being  con« 
vict^,  shall  be  deemed  guilty  of  misdemeanor,  and  shall  be 
liable  to  punishment,  as  in  cases  of  misdemeanor,  at  the  discre- 
tion of  tne  Court,  and  shall  also  be  disfranchised,  and  not  al- 
lowed to  work  or  navigate  any  wherry,  &c.,  or  to  enjoy  any  of 
the  privileges  of  a  freeman  of  the  company  of  watermen,  &c.  on 
the  river  Thames.** 

580,  dele  the  whole  of  the  paragraph  beginning  with  the  words  "  The  of- 
fence of  manslaughter  is  felony  within  the  benefit  of  clergy,** 
to  the  end  of  the  next  page. 

— —  note  (d),  dele  the  words  *'  It  has  been  observed  that  this  may,*'  and  in- 
sert ''  It  was  observed  upon  a  former  statute,  10  Geo.  %.  c.  31., 
containing  a  more  severe  punishment  for  an  offence  of  this  kind 
that  it  might.*' 

537,  at  the  end  of  the  page,  add — *'  The  recent  statute  9  Geo.  4.  c.  31.  s.  9.  Punishment  of 

enacts,  '  that  every  person  convicted  of  manslaughter  shall  be  manslaughter. 

liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 

the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to 

be  imprisoned  with  or  witbont  hard  labour,  in  the  common  gaol 

or  house  of  correction,  for  any  term  not  exceeding  four  years, 

or  to  pay  such  fine  as  the  Court  shall  award.'  " 

538,  after  line  7  from  the  bottom,  insert — *'  The  statute  9  Geo.  4.  c.  31.  s.  10. 

enacts,  *  that  no  punishment  or  forfeiture  shall  be  incurred  by 

any  person  who  sball  kill  another  by  misfortune,  or  in  his  own 

defence,  or  in  any  other  manner,  without  felony.* " 
553,  line  6,  dele  ^«  has  lately  been  pa»ed  by  which,**  and  insort  "  43  Geo.  3. 

c.  58.  made.' " 
— ^,  line  8,  deie  the  words  <<itfe  made." 
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«» 


9  6.4.  c.  31. 
S.43. 

Administering 
poison  or 
using  any 
means  to  pro» 
cure  the  mis* 
carriage  of  a 
woman  t)uick 
with  the  child. 
The  like  as  to 
a  woman  not 
quick  with 
child. 


9  0.4.  e.  31. 
a.  18. 

What  shall  be 
deemed  suffi- 
cient proof  of 
carnal  know- 
ledge in  rape^ 
&c. 

The  carnal 
knowledge  of 
a  child  under 
ten  years  old 
made  felony 
without  der- 


559,  after  line  8,  deie  the  next  paragrajkh,  beginning  "  The  43  Geo.  3.  c.  58. 
and  insert  *'  That  statute  is  repealed  by  9  Geo.  4.  c  31.  But 
this  latter  statute  contains  certain  provisions  upon  the  same  sub- 
ject. 
**  The  thirteenth  section  enacts,  *  that  if  any  person,  with  intent  to 
procure  the  miscarriage  of  any  woman  then  being  quick  with 
child,  unlawfully  and  maliciously  shall  administer  to  ber,  or 
cause  to  be  taken  by  her,  any  poison  or  other  noxious  thing, 
or  shaH  use  any  instrument  or  other  means  whatever,  with  the 
like  intent,  every  such  offender,  and  every  person  counselling, 
aiding,  or  abetting  such  offender,  shall  be  guiltv  of  felony,  and 
being  convicted  thereof,  shall  suffer  death  as  a  felon ;  and  if  an  j 
person,  with  intent  to  procure  the  miscarriage  of  any  woman 
not  being,  or  not  being  proved  to  be,  then  quick  with  cliild,  un- 
lawfully and  maliciously  shall  administer  to  her,  or  cause  to  be 
taken  by  her,  any  medicine  or  other  thing,  or  shall  use  any 
instrument  or  other  means  whatever,  with  the  like  intent,  every 
such  offender,  and  every  person  counselling,  aiding,  or  abetting 
such  offender  shall  be  guilty  of  feJony ,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
years,  nor  less  than, seven  years,  or  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceeding  three  years,  and  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
Court  shall  so  think  fit),  in  addition  to  such  imprisonment'  ** 

553,  line  9  from  the  bottom,  dele  ''  on  this  section  of  the  statute,*'  and  insert 

'*  upon  tbe  repealed  statute  43  Geo.  3.  c.  58.,  which  like  the 
present  enactment,  made  a  distinction  in  the  punishment  of  the 
offen<!e,  where  the  woman  was  quick  with  chUd^  it  appeared' 
that" 

554,  ifefe  the  whole  of  the  paragraph,  beginning  with  the  words  **  The  se- 

cond section  of^the  statute  recites." 
*^^t  line  16  from  the  bottom,  dele  the  words  **  this  section  of  the  statute,*' 
and  add  "  the  same  repealed  statute." 

556,  in  the  margin  opposite  line  4,  erase  **  by  18  Eliz.  c.  7.  s.  1." 

,  line  3  from  the  bottom,  after  tbe  word  *'  clergy "  insert  *'  But  these 

statutes  are  repealed  by  the  late  act  9  Geo.  4.  c.  31.  s.  16.,  which 
enacts  upon  this  subject,  *  that  every  person  convicted  of  the 
crime  of  rape  shall  suffer  death  as  a  felon.'  " 

557,  line  7,  dele  the  woras  *'  have  their  clergy, (e)"  and  insert  "  are  not  sub- 

ject to  capital  punishment." 

•'——',  line  14  from  the  bottom,  at  the  end  of  the  paragraph,  add  **  And 
though  that  statute  is  repealed,  the  late  act  9  Geo.  4.  c.  31.  s. 
19,  80.  makes  certain  provisions  against  the  forcible  or  anlawfnl 
abduction  of  females,  which  will  be  mentioned  in  a  subsequent 
Chapter." 

556,  line  7,  after  the  words  *'  very  different  opinions  have  been  holden,(p)** 
dele  tbe  remainder  of  the  page,  and  also  pages  559,  560,  and 
561,  to  the  end  of  line  18,  and  insert  **  But  the  recent  statute 
9  Geo.  4.  c.  31.  s.  18.,  reciting,  that  upon  trials  for  the  crimes  of 
buggery  and  rape,  and  of  carnally  abusing  r iris  under  the  re- 
spective ages  thereinbefore  mentioned,  oftenoers  frequently  es- 
caped by  reason  of  the  difficulty  of  the  proof  which  has  been 
required  of  the  completion  of  those  several  crimes,  for  remedj 
thereof,  enacts,  '  that  it  shall  not  be  necessary  in  any  of  those 
cases  to  prove  tbe  actual  emission  of  seed  in  order  to  constitute 
a  carnal  knowledge,  but  that  the  carnal  knowledge  shall  be 
deemed  complete  upon  proof  of  penetration  only.' " 

564>  sect,  S,  dele  from  the  beginning  of  tbe  section  to  the  bottom  of  the  page 
and  insert  *'  In  rape  as  we  have  seen  tbe  carnal  knowledge  must 
be  against  the  will  of  the  party :  but  by  the  fourth  section  of 
the  statute  18  Eliz.  c.  7.  now  repealed  carnal  knowledge  of  any 
woman  child,  under  the  age  of  ten  years  was  made  felony  with- 
out benefit  of  ckrgy,  ana  this  without  any  reference  to  the  con- 
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sent  or  non-consent  of  the  child,  ^hich  was  therefore  considered  gy,  by  18  Elis. 
as  ininiateriaL    The  statute  enacted  *  that  if  any  person  should  c.  7.  now  re- 
unlawfully  and  carnally  know  and  ahnse  any  wom^ n  child  under  pealed, 
the  a?e  of  ten  years,  every  such  unlawful  and  carnal  knowledge 
should  be  felony ;  and  tne  offender,  thereof  bein^  duly  con- 
victed, should  suffer  as  a  felon  without  allowance  of  clerp^y. 
It  appears  at  one  time  to  have  been  thought,  that  the  carnal  know-  xhe  carnal 
ledge  of  a  child  above  the  age  of  ten  and  under  twelve  years  was  knowledge  o( 
rape,  though  she  consented  $  twelve  years  being  the  age  of  con-   a  child  above 
sent  in  a  female,  and  the  statute  Westra.  I.  c.  13.,  whicn  enacted,  ten  and  under 

*  that  none  do  ravish  any  maiden  within  age,  neither  by  her  own  twelve  years 
consent  nor  without,**  heing  admitted  to  refer,  by  the  words  old  made  a 
"  within  age,"  to  the  age  of  twelve  years,  (w)    It  was,  however,  misdemeanor 
afterwards  well  established,  that  if  the  child  was  above  ten  years  ^^l^I-  ^\^ 
old  it  was  not  a  felonious  rape,  unless  it  was  against  her  will  i.  c.  n.^lioir' 
and  consent,  (r)    But  children  above  that  age,  and  under  twelve  r^pei^ie'd. 
were  still  within  the  protection  of  the  stat.  of  Westm.  I.  c.  13., 

the  law  with  respect  to  the  carnal  knowledge  of  such  children 
not  having  been  altered  by  either  of  the  subsequent  statutes  of 
Westm.  2.  c.  34.  or  18  Eliz.  c.  7.  (•)  The  statute  Westm.  I.  c.  13. 
made  the  deflowering  a  child  above  ten  years  old  and  under 
twelve,  though  with  her  own  consent,  a  misdemeanor  punisha- 
able  by  two  year's  imprisonment  and  fine  at  the  king*s  plea- 
sure." (t) 
These  statutes  having  been  repealed  by  9  G.  4.  c.  31.  the  17th  sec-  9  g.4.  c.  31. 
tion  of  that  act  substitutes  the  following  provisions  and  enacts  s.  17.    Carnal 

*  that  if  any  person  shall  unlawfully  and  carnally  know  and  knowledge  ot 
abuse  any  girl  under  the  age  of  ten  years,  every  such  offender  a  girl  under 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  ten  the  like  of 
suffer  death  as  a  felon ;   and  if  any  person  shall  unlawfully  ^  8^^^  ^^u^f 
and  carnally  know  and  abuse  any  girl,  being  above  the  age  of  ^"^  •"d  below 
ten  years  and  under  the  age  of  twelve  years,  every  such  offender  *^**^®* 
«hall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof, 

shall  be  liable  to  be  imprisoned  with  or  without  hard  labour,  in 
the  common  gaol  or  house  of  correction  for  such  term  as  the 
court  shall  award." 

565,  line  8  at  the  end  add  *'  These  observations  will  apply  to  the  present  enact- 
ment.'* 

567,  line  7  and  also  in  the  margin  insert  "  85  H.  8.'*  instead  of  «  87  H.  8.** 

567,  line  4  from  the  bottom  after  «*  clergy  (b)*'  add  "  The  statute  9  6.  4.  c. 
31,  s.  15.  repeal  this  act  but  enacts  *  that  every  person  convicted 
of  the  abominable  crime  of  buggery,  committed  either  with 
mankind  or  with  any  animal,  shall  suffer  death  as  a  felon." 

note  (b)  line  IS  instead  of  '*  is  revived',  read  "  was  revived"  and  lines 

14,  15,  instead  of  **  stands  at  this  day  absolutely"  read  "  after 
the  parsing  of  that  statute  was"  and  at  the  end  of  the  note  add 
'*  But  the  5  Eliz  c.  17.  is  now  repealed  by  9  6.  4.  c.  31. 

570,  line  3,  deU  the  whole  of  the  paragraph  beginning  '*  The  forcible  abduc- 
tion and  unlawful  taking,    and  insert  **  The  forcible  abduction 
of  a  woman  from  motives  of  lucre  is  an  offence  of  the  degree  of 
felony  by  9  6.  4.  c  31.  s.  19.  which  repeals  several  former  sta- 
tutes upon  this  subject.    It  enacts  that  where  any  woman  shall  Forcible  ab* 
have  any  interest,  whether  legal  or  equitable,  present  or  fu-  daction,  ofa 
ture,  absolute,  conditional,  or  contingent,  in  any  real  or  per-  woman  on  ac- 
sonal  estate,  or  shall  be  an  heiress  presumptive  or  next  of  kin  connt  of  her 
to  any  one  having  such  interest,  if  any  person  shall  from  mo-  fortune  with 
tives  of  lucre,  take  away  or  detain  such  woman  against  her  will,  intent  to  mar- 
wilh  intent  to  marry  or  defile  her,  or  to  cause  her  to  be  mar-  "7  "**"»  ^' 
ried  or  defiled  by  any  other  person,  every  such  offender,  and 
every  person  counselhngr,  aiding,  or  abetting,  such  offender,  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 

(9)  1  Hale  631.  2  Inst.  180. 3  Inst.  60.  («)  ^n/e  556. 

(r)  Sum.  112.    4  Blac.  Com.  212.     1  (t)  4Blac.  Com.  212.  1  East.  P.  C.  c. 

EastP.  C.  c.  10.  t.  2.  p.  436.  10.  s.  9.  p.  436 
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to  be,  transporte^beyond  the  seas  for  life,  or  for  any  term  not 
less  thaa  seven  years,  or  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  fraol  or  house  of  correction,  for  any  term 
^  not  exceeding  four  years." 

570,  line  6,  instead  of  '*  The  statute  3  Heo.  7."  insert  **  The  repealed  statute 

3  H.  7." 

in  the  mar^^in  opposite  line  6,  erase  *^  makes  the  forcible  taking  away  of 

su bstance  a  felony/* 

line  26,  dele  the  paragraph,  beginning  *'  Clergy  was  taken  away,"  and 

insert  **  Clergy  was  taken  away  from  persons  found  ffuilty  of 
offences  against  this  statute  by  the  39  Eliz.  c.  9.,  but  a  later  sta- 
tute 1  Geo.  4.  c.  115.  repealed  this  enactment  of  39  Eliz.  c.  9., 
and  made  the  offence  punishable  by  transportation  or  imprison- 
ment. This  statute  1  G.  4.  c.  115.  is  repealed  by  9  G.  4.  c.  31. 
Some  of  the  points  decided  upon  the  repealed  statutes  may  still 
be  worthy  of  observation.  *' 

571,  line  26,  dele,  the  sentence  beginning  with  the  words  *'  The  taking  alone" 

and  also  the  following  sentence  add  the  words  "  And  a  mar- 
riage will  he  sufficient,"  and  insert  **  The  taking  alone  did  not 
constitute  the  offence  under  the  repealed  statute  and  it  was  ne- 
cessary that  the  woman  taken  away  should  have  been  married  or 
defiled  by  the  misdoer,  or  by  some  others  with  bis  consent  But 
the  new  enactment  makes  the  taking  away  or  detaining  a  wo- 
man wiih  intent  to  marry  or  defile  her  a  complete  offence.  And 
under  the  repealed  statute  it  was  decided  that  if  the  woman 
were  under  force  at  the  time  of  taking,  it  was  not  at  all  ma- 
terial whether  she  were  ultimately  married  or  defiled  with  her 
her  own  consent  or  not;  on  the  ground  that  an  offender  should 
not  be  considered  as  exempted  from  the  provisions  of  the  sta- 
tute, by  having  prevailed  over  the  weakness  of  a  woman,  whom 
he  got  into  his  power  by  such  base  means.  And  it  was  also  de- 
cided that  a  marriage  will  be  sufficient.". 
Of  the  cotiDty  ^^^»  ^^  ^^  paragraph  beginning  *^  If  however  a  woman'*  to  the  bottom  of 
in  which  the  the  page,  and  also  pages  573, 574,  575,  576,  and  577,  to  the  end 

oifence  shall  of  line  16,  and  insert  **  Upon  the  same  repealed  statute  where  a 

be  said  to  woman  was  taken  away  forcibly  in  one  county,  and  afterwards 

have  beea  went  voluntarily  into  another  county,  and  was  there  married  or 

commiUed.  defiled,  with  her  own  conseut,  it  was  holden  that  the  fact  was 

not  indictable  in  either  county ;  on  the  ground  that  the  offence 
was  not  complete  in  either:  but  that  if,  by  her  being  carried  into 
the  second  county,  or  in  any  other  manner,  there  was  a  con- 
tinuing force  in  that  county,  the  offender  might  be  indicted 
there;  though  the  marriage  or  defilement  ultimately  took  place 
with  the  woman's  own  consent,  (j)  The  enactment  of  the 
late  statute  7  G.  4.  c.  64.  s.  12.  would  have  applied  to  this  ob- 
jection. 
Necessary  **  It  was  resolved,  that  an  lodictroeDt  for  this  offence  upon  the  re- 

statement in  pealed  statute  ought  expressly  to  set  forth  that  the  woman  takeo 

the  indict-  away  had  lands  or  goods,  or  was  heir  apparent,  and  that  the  tak- 

^^'^^*  ing  was  against  her  will ;  and  that  it  was  for  lucre ;  and  also  that 

she  was  married  or  defiled ;  such  statement  being  necessary  to 
bring  a  case  within  the  preamble  of  that  statute,  to  which  the 
enacting  clause  clearly  referred  in  speaking  of  persons  taking 
away  a  woman  **  so  against  her  will  '\/)  But  it  was  said  not  to 
have  been  necessary  to  state  in  the  indictment,  the  taking  was 
with  an  intention  to  marry  or  defile  the  party,  because  the  words 
of  the  statute  did  not  require  such  an  intention,  nor  did  the  want 
«f  it  any  way  lessen  the  mjury.  (m)    In  an  indictment  where  the 

(})  Talwood'8  case  Cro.  Car.  485,  488.  (/)  1  Hawk.  P.  C.  c.  41.  s.  4.  1  Hale 

1  Hale  660.    1  Hawk.  P.  C.  c.  41.  s.  9.  1  460.  4  Blac.  Com.  2.    12.  Go.  21, 100. 
East.  P.  Cell.  8.  3.  p.  455.     Rex  v.  (m)  Rex  v.  Fulwood,  Cro.  Car.  488. 

JLockhart  and   Loadoa   Goi^on,     Cor.  ante  570. 571.    It  is  said,  however  ia  1 

Lawrence  J.  Oxford  Lent  tm.  1 804.  Hale  660.  that  the  words  «d  mIchTmim  md 
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recent  enactment  of  9  G.  4.  c.  31.  the  allegation  as  to  the  intent 
^ill  be  necessary. 
It  appears  to  have  been  considered  as  dear  that  a  woman  taken  Of  the  cvi- 
away  and  married  might  be  a  witness  against  the  offender  if  the   dence  of  the 
force  were  continuing  upon  her  till  the  marriage;  and  that  she   woman  when 
might  herself  prove  such  continuing  force :(«)  for  though  the   taken  away 
offender  was  her  husband  de  facto,  he  was  no  husband  de  jure,   and  married. 
in  case  the  marriage  was  actually  against  her  will,  (o)    It  seems 
however,  to  have  been  questioned,  how  far  the  evidence  of  the 
inveigled  woman  would  be  allowed,  in  cases  where  the  actual 
marriage  was  good  by  her  consent  having  been  obtained  after 
forcible  abduction.  (  p)    But  other  authorities  appear  to  agree, 
that  it  should  be  admitted,  even  in  that  case;  esteeming  it  ab- 
surd that  the  offender  should  thus  take  advantage  of  his  own 
wrong,  and  that  the  very  act  of  marriage,  which  was  a  ijrinci- 
pat  ingredient  of  his  crime,  should  (by  a  forced  construction  of 
law)  be  made  use  of  to  stop  the  mouth  of  the  most  material 
witness  against  him.  {q)  Ana  where  the  marriage  was  against  the 
will  of  the  woman  at  the  time,  there  does  not  seem  to  be  any 
good  ground  upon  which  her  competency  could  have  been  ob- 
jected to,  though  she  might  have  given  her  subsequent  assent,  (r) 
It  also  appears  to  have  been  ruled  upon  debate,  in  a  modern 
case,  that  a  wife  was  a  competent  witness  for,  as  well  as  against 
her  husband  ;  on  the  trial  of  an  in&ictment  for  this  offence,  al- 
though she  had  cohabited  with  him  from  the  day  of  her  mar- 
riage, (s) 
**  The  unlawful  abduction  of  a  girl  under  the  age  of  sixteen  from  9  G.  4.c.  31. 
her  parents,  or  persons  having  the  charge  of  her,  is  an  offence  of  J*  2J>. 
the  degree  of  misdemeanor  by  9  Geo.  4.  c.  31.  s.  20.  which   UnUwfal  ab- 
enacts,  *  that  if  any  person  shall  unlawfully  take,  or  cause  to  be  ^."^*i,**"  o^* 
taken,  any  unmarried  girl,  being  under  the  age  of  sixteen  years,  ^en'^^Jji 
out  of  the  possession,  and  against  the  will  of  her  father  or  mo-  Juardiani. 
ther,  or  of  any  other  person  having  the  lawful  care  or  charge  of 
her,  every  such  offenaer  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  liable  to  suffer  such  punish- 
ment, by  fine  or  imprisonment,  or  by  both,  as  the  Court  shall 
award.* 
'*  The  provisions  of  the  repealed  statute,  4  &  5  Ph.  &  M.  c.  8.  and  Repealed  ita- 
the  construction  upon  some  parts  of  it,  may  still  be  worthy  of  tate  of  4  &  5 
observation."  Ph.  &  M.  c.  8. 

579,  deie  the  whole  of  the  paragraph  beginning  with  the  words,  *'  Though  the 
statute  only  gites  authority  to  the  star  chamber,**  and  also  the 
whole  of  the  next  paragraph,  to  the  word  ^*  temptation." 

583,  line  16  from  the  bottom,  dele  "  It  enacts  that  in  case  any  master  of  a 

merchant  ship,**  and  to  the  end  of  the  page,  and  insert,  ^*  But  it  9  G.  4.  c.  31. 
is  repealed  by  the  recent  statute,  9  Geo.  4.  c.  31.  and  s.  30.  of  s.  30. 
that  stitute  enacts,  *  if  any  master  of  a  merchant  vessel  shall,  Punishment 
during  his  being  abroad,  force  any  man  on  shore,  or  wilfully  ^^F  ^^^  master 
leave  him  behind  in  any  of  his  Majesty's  colonies,  or  elsewhere,  ®'  *  merchant 
or  shall  refuse  to  bring  noma  with  him  asrain  all  such  of  the  men  ^^■■**  torcing 

ijumn  maritandam  were  usaally  added  in 
lodictments  upon  this  statute  and  that  it 
was  safest  so  to  do . 

(n)  Fulwood's  case  Cro.  Car.  488. 
Brown's  case  1  Vencr.  243.  Swendson's 
case,  5  St.  Tri.  456. 

(o)  I  Hale  560,  961,  4  Blac.  Com.  209. 

(p)  I  Hale  161,  where  the  author  ob- 
serves, upon  Brown's  case  {ante  n.  (n)  ) 
that  some  of  the  reasoos  why  the  woman 
waa  sworn  and  gave  evidence  were,  that 
there  was  no  cohabitation,  and  that  there 
was  concuring  evidence  to  prove  the 
whole  fact :  but  that  if  she  had  fireely  and 
wHhoat  ooBstrainty  lived  with  the  person 


agam 

who  married  her  for  any  considerable 
time,  her  examination  in  evidence  might 
have  been  more  questionable. 

(q)  4  Blac.  Com:  209. 

(r)  1  East,  P.  C.  c.  11.  s.  5.  p.  454. 

(tf)  Perry's  case,  Bristol,  1794. 1  Hawk. 
P.  C.  C.41.  B.  13.  and  in  1  East.  P.  C.  c. 
11.8.  5.  p.  455.  the  learned  anthor  says 
«  1  conceive  it  to  be  now  settled,  that  in 
"  all  cases  of  personal  injuries  committed 
'*  by  the  husband  or  wife  against  each 
*'  other  the  injured  party  is  an  admissible 
"  witness  against  the  other."  And  see 
pott.  Book  on  evidence. 
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his  aeaman  on 
sbore,  or  re- 
fusing to  bring 
him  home. 

Mode  of  trial, 
&c. 


9  6.4.  c.  31. 
Child  stealing 


Not  to  extend 
to  fathers  tak- 
ing their  ille- 
gitimate chil- 
dren. 


9G.4.  C.31. 

8.11. 

Attempts  to 
morder,  when 
eridenced  bj 


whom  he  carried  out  with  him,  fts  are  in  a  condition  to  return 
when  he  shall  be  ready  to  proceed  on  his  homeward  bound  voy* 
a^,  every  such- master  shall  be  guilty  of  a  misdemeanor,  and 
being  lawfully  convicted  thereof^  shall  be  imprisoned  for  such 
term  as  the  Court  shall  award ;  and  all  such  offences  may  be 
prosecuted  by  indictment,  or  by  information  at  the  suit  of  hJs 
Majesty's  Attorney- General  in  the  Court  of  King's  Bench,  and 
may  be  alleged  in  the  indictment  or  information  to  have  been 
committed  at  Westminster,  in  the  county  of  Middlesex;  and  the 
said  Court  is  hereby  authorized  to  issue  one  or  more  commis- 
sioos,  if  necessary,  for  the  examination  of  witnesses  abroad;  and 
the  depositions  taken  under  the  same  shall  be  received  in  evi- 
dence on  the  trial  of  every  such  indictment  or  information.** 

583,  in  the  margin,  even  with  line  18,  erase  "  1 1  &  12  W.  3.  c.  7.  s.  18.**  and 

insert  *'  9  Geo.  4.  c.  31.  s.  30.*'  and  at  the  end  of  the  mutual 
note  erase,  "liable  to  three  months  imprtsonment,*'  and  insert 
*'  guilty  of  a  misdemeanor.** 

584,  dele  the  whole  of  the  section,  and  insert  "  The  statute  54  Geo.  3.  c.  101.  u 

repealed  bv  the  9  Geo.  4.  c.  31.  the  twenty- first  section  of  which 
enacts,  "  that  if  any  person  shall  maliciously,  either  by  force  or 
fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or  detain, 
any  child  under  the  age  of  ten  years,  vrith  intent  to  deprive  the 
parent  or  parents,  or  any  other  person  having  the  lawful  care  or 
charge  of  such  child,  of  the  possession  of  such  child,  or  with 
intent  to  steal  any  article  upon  or  about  the  person  of  soch  child, 
to  whomsoever  such  article  may  belong;  or  if  any  person  shall, 
with  any  such  intent  as  aforesaid,  receive  or  harbpnr  any  sach 
child,  knowing  the  same  to  have  been,  by  force  or  fraud,  led, 
taken,  decoyed,  enticed  away,  or  detained  as  hereinbefore  men- 
tioned ;  every  such  offender,  and  every  person  counselling,  aid- 
ing, or  abetting  such  offender,  shall  be  ffuilty  of  felony,  and 
bemg  convicted  thereof,  shall  be  liable  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned,  with 
or  without  hard  labour,  in  the  common  gaol  or  liouse  of  coi^ 
rection,  for  any  term  not  exceeding  two  years,  and  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped,  (if  the 
Court  shall  so  think  fit,)  in  addition  to  such  imprisonment:  pro- 
vided always,  that  no  person  who  shall  have  claimed  to  be  the 
father  of  an  illegitimate  child,  or  to  have  any  right  to  the  pos- 
session of  such  child,  shall  be  liable  to  be  prosecuted  by  virtne 
hereof,  on  account  of  his  getting  possession  of  such  child,  or 
taking  such  child  out  of  the  possession  of  the  mother,  or  any 
other  person  having  the  lawful  charge  thereof.* " 
566)  line  7  from  the  bottom,  dele  *'  have  been  made,*'  to  the  end  of  the  page, 
and  also  the  following  pages,  587,  588,  589,  590,  591,  592,  593, 
and  the  nine  lines  at  the  top  of  page  594,  and  insert,  **were 
made  highly  penal  by  the  enactments  of  several  statutes  now 
repealecL    The  statute  9  Geo.  1.  c.  S2.  commonly  called  the 
Black  AcU  and  which  made  the  maliciously  shooting  at  any  per- 
son a  capital  offence,  and  the  26  Geo.  8.  c.  19.  s.  1.  by  which  the 
beating  or  wounding  persons  shipwrecked  with  intent  to  kill 
them,  cLv,  or  putting  out  false  lights  to  bring  a  ship  into  dsuiger, 
were  repealed  by  the  statute  7  &  8  Geo.  4.  c.  27.    The  statale 
5  H.  4.  c.  5.  relating  to  cutting  tongues  and  putting  out  eyes  ; 
the  22  &  23  Car.  2.  c.  1.  called  Uie  Coventry  AeU  by  which  mali- 
cious maiming  was  made  a  capital  offence;  the  9  Ann.  c.  I6« 
which  made  it  capital  to  attempt  to  kill,  assault,  wound,  &c.  a 
privv  counsellor,  and  also  the  43  Geo.  3.  c.  58.  commonly  called 
lora  Ellenborough*s  Act,  are  repoiled  by  the  recent  statute 
9  Geo.  4.  c.  31. 
'*This  recent  statute,  9  Geo.  4.  c.  31.  contains  sereral  enactmeDlB 
upon  these  subjects.    The  eleventh  section  enacts,  «*that  if  any 
person  unlawfully  and  maliciously  shall  administerTor  attempt 
to  administer  to  any  person,  or  shall  cause  to  be  taken  by  aaj 
person,  any  poison  or  other  destructive  thing,  or  shall  unlaw* 
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fnlly  and  maliciously  attempt  to  drown^  suffocate,  or  strangle  ccrtaia  acts, 
any  person,  or  shall  unlawfully  and  maliciously  shoot  at  any  ahall  be  ea- 
person,  or  shall ,  by  drawing  a  trigger,  or  in  any  other  manner^   pital. 
.  attempt  to  discbarge  any  kind  of  loaded  arms  at  any  person,  or 

shall  unlawfully  and  maliciously  stab,  cut,  or  wound  any  person, 
with  intent,  in  anv  of  the  cases  aforesaid,  to  mardcr  such  person, 
every  such  offenaer,  and  every  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof,  shall  suffer  death  as  a  felon. 
*'*•  The  12th  section  enacts,  **that  if  any  person  unlawfully  and  ma-   s.  \%  Shoot- 
liciously  shall  shoot  at  any  person,  or  shall,  by  drawing  a  trigger,   Sng  at,  or 
or  in  any  other  manner*  attempt  to  discharge  any  kind  of  loaded   stabbing,  cut- 
arms  at  any  person,  or  shall  unlawfully  and  maliciously  stab»   ting,  or 
cut,  or  wound  any  person,  with  intent,  in  any  of  the  cases  afore-   bounding:  any 
said,  to  maim,  disfigure,  or  disable  such  person,  or  to  do  some   P^^^^^^*  ^i^h 
other  grievous  budily  harm  to  such  person,  or  with  intent  to  *"^?"'  ^ 
resist  or  prevent  the  lawful  apprehension  or  detainer  of  the  party   Jha'lT'beca- 
so  offending,  or  of  any  of  his  accomplices,  for  any  offence  for   ^^^  provided 
which  he  or  they  may  respectively  be  liable  by  law  to  be  appre-   the  case  would 
bended  or  detained,  every  such  offender,  and  every  person  coun-   have  been 
selling,  aidine,  or  abetting  such  offender,  shall  lie  guilty  of  murder  if 
felony,  and  being  convicted  thereof,  shall  suffer  death  as  a  felon :    death  had  en- 
providcd  always,  that  in  case  it  shall  appear,  on  the  trial  of  any   sued. 
person  indicted  for  anv  of  the  offences  above  specified,  that  such 
acts  of  shooting,  or  of  attempting  to  discharge  loaded  arms,  or 
of  stabbing,  cutting,  or  woundin^^  as  aforesaid,  were  committed 
under  such  circumstances,  that  if  death  had  ensued  therefrom, 
the  same  would  not  in  law  have  amounted  to  the  crime  of  mur- 
der, in  every  such  case  the  person  so  indicted  shall  be  acquitted 
of  felony.' 
**  The  repealed  statute  43  Geo.  3.  c.  58.  contained  the  following 
enactments,'* 

596,  line  8,  dele  the  words  *'  This  statute  43  Geo.  3.  c.  58."  and  to  the  end  of 
the  paragraph,  and  insert,  **  The  cases  upon  the  construction  of 
the  statute  43  Geo.  3.  c.  58.  may  assist  in  the  construction  of  the 
new  law." 

612,  line  8,  dele  to  the  end  of  the  page,  and  also  16  lines  of  the  next  page. 

615,  line  18,  dele  to  the  end  of  the  page,  and  also  the  following  page,  and  the 

9  lines  at  the  top  of  piLge  617,  and  insert,  **  Amongst  the  principal   Assault  with 
of  those  assaults,  the  aggravated  nature  of  which  may  be  said  to  intent  to  corn- 
arise  from  the  great  criminality  of  the  object  intended  to  be  mit  a  robbery, 
effected,  is  an  assault  upon  a  person  with  a  felonious  intent  io  and  demand- 
commii  a  rohheryi  and  nearly  allied  to  this,  is  a  demand  of  pro-   infC  money  by 
perly  effected  by  menaces  or  force,  and  with  the  intent  of  steal-  nicnacos  or 
ing  such  property.    These  offences  were  made  felonies  by  the  ^^'■^*'»  ^*'^  J^' 
late  statute,  4  Geo.  4.  c.  54.  s.  5.  which  repealed  the  statute  7  Geo.   ^®"*  '^  ^^^* 
2.  c.  21.  an  act  for  the  more  effectual  punishment  of  assaults  with 
intent  to  commit  robbery,  but  the  4  Geo.  4.  c.  54.  is  also  repealed 
by  the  statute  7  &  8  Geo.  4.  c.  27.     The  present  law  upon  the 
subject  is  contained  in  the  statute  7  &  8  Geo.  4.  c.  29.  s.  6.  which 
enacts,  *  that  if  any  person  shall  assault  any  other  person,  with  an    Assaults  with 
intent  to  rob  him,  or  shall  with  menaces  or  by  force  demand  any   intent  to  com- 
such  property  of  any  other  person  with  intent  to  steal  the  same,   mit  roI)ber}', 
every  such  offender  shall  be  guilty  of  felony,  and  being  convicted   and  demands 
thereof,  shall  be  liable,  at.  the  discretion  of  the  Court,  to  be  a<'Pompanicd 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  ^*^^  menaces 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed-  ^^  ">rcc. 
intr  four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped,  (if  the  Court  shall  so  think  fit,)  in 
addition  to  such  imprisonment.' 
**  The  repealed  statute  4  Geo  4.  c.  54.  enacted,  **  That  if  any  person   Repealed  sta- 
should  maliciously  assault  any  other  person,  with  intent  to  rob   tute  4  G.  4.  c. 
such  other  person,  or  should  by  menaces,  or  by  force,  maliciously  ^4* 
demand  money,  security  for  money,  goods  or  chattels,  wares  or 
merchandize,  of  any  other  person,  with  intent  to  steal  the  came, 
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Aggrayatedu- 

Baults. 

9  G.  4.  c.  3h 

S.23. 

Arresting  a 

clergymaft 

during  divine 

seirice. 

S.24. 

Punishment 
for  assaults  on 
officers,  &c. 
for  their  en- 
deavours to 
■are  ship- 
wrecked pro« 
perty. 


S.  25. 

Assaults  with 
intent  to  com- 
mit felony ; 
assaults  on 
peace  officers; 
or  to  prerent 
the  arrest  of 
offenders;  or 
in  pursuance  of 
a  conspiracy 
to  raise  wages; 
pufjishable 
with  hard  la- 
bour. 


S.26. 

Assault  on  any 
seaman,  &.c. 
to  prevent  him 
from  working; 
assaults  with 
intent  to  ob- 
struct the 
buying  or  sel- 
ling of  grain, 
•r  its  free 


«c 


or  sbouU  procure,  counsel,  aid,  or  mbet  die  commission  of  the 
said  offences,  or  of  any  of  them  t  every  person  so  offending, 
bein^  thereof  lawfully  convicted,  should  be  adjudged  guilty  of 
felony,  and  should  be  liable  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  for  such  term,  not  lea 
than  seven  years,  as  the  Court  should  adjudge,  or  to  be  impri- 
soned,  and  kept  to  hard  labour  in  the  common  gaol  or  house  of 
correction,  for  any  term  not  exceeding  seven  years.* 

'*  Some  of  the  cases  upon  the  repealed  statutes  may  asistia  the 
construction  of  the  present  law.  Upon  the  repealed  act  7  Geo. 9. 
c.  21.  it  was  decided  that  the  assault  therein  oescribed  must" 
0SO,  dele  from  the  paragraph  beginning  '^  Another  species  of  aggravated  as- 
saults,*' to  the  bottom  of  the  page,  and  also  the  fol lowing  piges 
681,  62S,  683,  684,  685,  and  686,  and  then  insert  ««The  11  &  IS 
W.  3.  c.  7.  s.  9.  enacts  *  that  if  any  person  shall  lay  violent  budi 
on  his  commander,  whereby  to  hinder  him  from  fighting  in  4b- 
fence  of  his  ship  and  goods,  committed  to  his  trust,  he  shall  be 
adjudged  to  be  a  pirate,  felon,  and  robber ;  and  being  convicted, 
shall  sufier  death,  and  loss  of  lands,  goods,  &c.  as  pirates,  felons, 
and  robbers  upon  the  seas,  ought  to  suffer." 

**  The  following  enactments  concerning  aggravated  assanlts,  ire 
contained  in  the  recent  statute  9  Geo.  4.  c.  SI.  s.  83.  enacts, 
'  That  if  any  person  shall  arrest  any  clergyman  upon  any  civil  pro- 
cess, while  he  shall  be  performing  divine  service,  or  shall,  with  s 
knowledge  of  such  person,  he  going  to  perform  the  same,  or 
returning  from  the  performance  thereof,  every  such  offeoder 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof, 
shall  suffer  such  punishment,  by  fine  or  imprisonment,  or  by 
both,  as  the  Court  shall  award.** 

The  twenty- fourth  section  enacts,  *  That  if  any  person  shall  is- 
sault  and  strike,  or  wound,  any  magistrate,  officer,  or  ether  per- 
son whatsoever  lawfully  authorized,  on  account  of  the  exercise 
of  his  duty  in  or  concerning  the  preservation  of  any  vessel  in 
dbtress,  or  of  any  vessel,  goods,  or  effects  wrecked,  stranded,  or 
cast  on  shore,  or  lying  under  water,  every  such  offender,  being 
convicted  thereof,  shall  be  liable  to  be  transported  beyond  the 
seas,  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  contc- 
tion,  for  such  terra  as  the  Court  shall  award.*' 
The  twenty-fifth  section  enacts,  *  That  where  any  person  shall  be 
charged  with,  and  convicted  of  any  of  the  following  offences  as 
misdemeanors;  thai  is  to  say,  of  any  assault  with  intent  to  com- 
mit felony ;  of  any  assault  upon  any  peace  officer,  or  reveooe 
officer  in  the  due  execution  of  his  duty,  or  upon  any  person 
acting  in  aid  of  such  officer,  of  any  assault  upon  anj  person 
with  mtent  to  resist  or  prevent  the  lawful  apprehension  or  d^ 
tainer  of  the  party  so  assaulting,  or  of  any  other  person,  for  soy 
offence  for  which  he  or  they  may  be  liable  by  law  to  be  appre- 
hended or  detained;  or  of  any  assault  committed  in  pursuance 
of  any  conspiracy  to  raise  the  rate  of  wages;  in  any  such  case 
the  Court  may  sentence  the  offender  to  be  imprisoned,  with  or 
without  hard  labour,  in  the  common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceeding  two  years,  and  may  also  (if  it 
shall  so  think  fit)  fine  the  offender,  and  require  him  to  find 
sureties  for  keeping  the  peace.** 

The  twenty-sixth  section  enacts,  **  That  if  any  person  shall  ao- 
lawfully,  and  with  force,  hinder  any  seaman,  keelman,  or  caster, 
from  working  at  or  exercising  his  lawful  trade,  hnsiness,  or  oc- 
cupation, or  shall  beat,  wound,  or  use  any  other  violence  to 
him,  with  intent  to  deter  or  hinder  him  from  working  at  or  ex- 
ercising the  same ;  or  if  any  person  shall  beat,  wound,  or  me 
any  other  violence  to  any  person,  with  intent  to  deter  or  hioder 
him  from  Selling  or  buying  any  wheat  or  other  grain,  floor, 
meal,  or  malt,  m  any  market  or  other  place,  or  shall  heat, 
wound,  or  use  any  other  violence  to  any  person  having  the  care 
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or  charge  of  any  vheal  or  other  graio,  floar,  meal,  or  malt,  passage ;  pu- 

whilst  on  its  way  to  or  from  any  city,  market-town,  or  other  nishable before 

place,  with  intent  to  stop  the  conveyance  of  the  same,  every  two  magis- 

snch  offender  may  be  convicted  thereof  before  two  justices  of  tratea;  with 

the  peace,  and  imprisoned,  and  kept  to  hard  labour  in  the  com-  imprisonroent 

mon  gaol  or  house  of  correction,  for  any  term  not  exceeding  *^t  exceeding 

three  calendar  months;  provided  always,  that  no  person,  who  three  months, 
shall  be  punished  for  any  such  offence,  by  virtue  of  this  {irovi- 
sion,  shall  be  puniHhed  for  the  same  offence  by  virtue  of  any 
other  law  whatsoever  ** 
627,  at  the  end  of  *'  Chapter  Twelfth,"  insert  **  Chapter  the  Thirteenth." 
*'  Of  setting  spring  guns,  man  traps,  &c." 

**  The  statute  7  &  8  Geo.  4.  c.  18.  s.  1.  enacts  and  declares,  <*That  7  &  SO.  4.  c. 
if  any  person  shall  set  or  place,  or  cause  to  be  set  or  placed,  any  ^B. 
spring  gun,  man  trap,  or  other  engine  calculated  to  destroy  Persons  set- 
human  life,  or  inflict  grievous  bodily  harm,  with  the  intent  that  ''°?  *^''  P'^*^*"^ 
the  same,  or  whereby  the  same  may  destroy  or  inflict  grievous  I5JJ[Ji°frf^°*ic 
bodily  harm,  upon  a  trespasser  or  other  person  coming  in  con-  jmiity  of  a 
tact  therewith,  the  person  so  setting  or  placing,  or  causing  to  misdemeanor, 
be  so  set  or  placed,  such  gun,  trap,  or  engine  as  aforesaid,  shall 
be  guilty  of  a  misdemeanor.*' 

**  The  second  section  enacts,  **  That  nothing  therein  contained  S.  2.^ 

shall  extend  to  make  it  illegal  to  set  auj^  gin  or  trap,  such  as  Proviso  for 

may  have    been  or  may  be  usually  set  with  the  intent  of  de-  ^''"P*  ^^^  ^^* 

Rtroying  vermin."  stroying 

"The  third  section  enacto,  *  That  if  any  person  shall  knowingly  ^«^"»- 

and  wilfully  permit  any  such  spring  gun,  man  trap,  or  other  ^.3. 

engine,  as  aforesaid,  which  may  have  been  set,  fixed,  or  left  in  P^™"«  P*'- 

any  place,  then  being  in  or  afterwards  coming  into  his  or  her  ™it'>°?  g"o«» 

possession  or  occupation,  by  some  other  person  or  pefsons,  to  i|^o!j|?g'  tl 

continue  so  set  or  fixed,  the  person  so  permitting  the  same  to  continue ' 

continue,  shall  be  deemed  to  have  set  and  fixed  such  gun,  trap,  deemed  to 

or  engine,  with  such  intent  as  aforesaid."  liave  set  the 

'*  The  fourth  section  enacts,  *  That  nothing  in  this  act  shall  be  same. 

deemed  or  construed  to  make  it  a  misdemeanor,  within  the  c  4 

meaning  of  this  act,  to  set  or  cause  to  be  set,  or  to  be  continued  proviso  for 

set,  from  sun  set  to  sun  rise,  any  spring  gun,  man  trap,  or  other  gung,  traps, 

engine,  which  shall  be  set,  or  caused  or  continued  to  be  set,  in  a  &c.  set  for  the 

dwelling-house,  for  the  protection  thereof.*  **  protection  of 

'*  By  the  nfth  section,  the  act  is  not  to  affect  proceedings  touching  dvreUing- 

any  matter  or  thing  done  or  committed  previous  to  its  passing.**  houses. 

"  itnd  by  section  six,  the  act  is  not  to  extend  to  Scotland.*' 
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CAP.  LXIV. 

An  Act  for  improving  the  Administration  of  Criminal  Justice  in  Eng^ 
land,  [26  May,  1826.] 

Whereas  it  is  expedient  to  define  under  what  circumstances  persons  may  be 
admitted  to  bail  in  cases  of  felony,  and  to  make  better  provision  for  taking 
examinations,  informations,  bailments,  and  recognizances,  and  returning  the 
same  to  the  proper  tribunals :  And  whereas  the  technical  strictness  of  criminal 
proceedings  mi^ht  in  many  instances  be  relaxed,  so  as  to  ensure  the  punish- 
ment of  the  guilty,  without  depriving  the  accused  of  any  just  means  of  de- 
fence ;  and  the  administration  of  justice  in  that  part  of  the  United  Kingdom 
called  England  might  in  other  respects  be  rendered  more  effectual :  Be  it 
therefore  enacted  by  the  King*s  most  excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same.  That  where  who  maybe 
any  person  shall  be  taken  on  a  charge  of  felony  or  suspicion  of  felony,  be-  admitted  to 
fore  one  or  more  justice  or  justices  of  the  peace,  and  the  charge  shall  be  sup-  bail  on  a 
ported  by  positive  and  credible  evidence  of  the  fact,  or  by  such  evidence  as,  charge  of  fe- 
if  not  explained  or  contradicted,  shall  in  the  opinion  of  the  justice  or  jus-  lony,  andwho 
tices  raise  a  strong  presumption  of  the  guilt  of  the  person  charged,  such  per-  ?**£  ?*5*' 
son  shall  be  committed  to  prison  by  such  justice  or  justices,  m  the  manner  «  o  u  i;      9^ 
hereinafter  mentioned  <  but  if  there  shall  be  only  one  justice  present,  and  the  -^  **•*>•  c.  y.j 
whole  evidence  given  before  him  shall  be  such  as  neither  to  raise  a  strong  pre- 
sumption of  guilt  nor  to  warrant  the  dismissal  of  the  charge,  such  justice 
shall  order  the  person  charged  to  be  detained  in  custody  until  he  or  she  shall 
be  taken  before  two  justices  at  the  least ;  and  where  any  person  so  taken,  or 
any  person  in  the  first  instance  taken  before  two  justices  of  the  peace,  shall 
be  charged  with  felony  or  on  suspicion  of  felony,  and  the  evidence  given  in 
support  of  the  charge  shall,  in  their  opinion,  not  be  such  as  to  raise  a  strong 
presumption  of  the  guilt  of  the  person  charged,  and  to  require  his  or  her 
committal,  or  such  evidence  shall  be  adduced  on  behalf  of  the  person  charged 
as  shall  in  their  opinion  weaken  the  presumption  of  his  or  her  guilt,  but 
there  shall  notwithstanding  appear  to  them,  in  either  of  such  cases,  to  be  suf- 
ficient ground  for  judicial  enquiry  into  his  or  her  guilt,  the  person  charged 
shall  be  admitted  to  bail  by  such  two  justices,  in  the  manner  hereinaner 
mentioned:  Provided  always,  that  nothing  herein  contained  shall  be  con- 
strued to  require  any  such  justice  or  justices  to  hear  evidence  on  behalf  of 
any  person  so  charged  as  aforesaid,  unless  it  shall  appear  to  him  or  them  to  be 
lueet  and  conducive  to  the  ends  of  justice  to  hear  the  same. 
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mitted,  the 
justices  shall 
take  down  in 
writing  the 
examination, 
&c.  and  bind 
witnesses  to 
appear  at  the 
trial. 


1  &  2  P.  &  M.  II*  ^^^  whereas  it  is  expedient  to  amend  and  extend  the  provisions  of  two 
c.  13.   *  acts,  the  first  passed  in  the  first  and  second  years  of  the  rei^i  of  King  Philip 

2  &  3  P.  &  M.  and  Qncen  Mary,  intituled  **  An  act  appointing  an  order  to  justices  of  peace 
c.  10.  for  the  bailment  of  prisoners/*  and  the  second  passed  in  the  second  and  third 
Before  any  years  of  the  same  reign,  intituled  '*  An  act  to  take  examination  of  prisoners 
persnji  cbarg-  suspected  of  manslaughter  or  felony  ;"  be  it  therefore  enacted.  That  the  two 
€^  with  felony,  justices  of  the  peace,  before  they  shall  admit  to  bail,  and  the  justice  or  jos- 
&c.  sjiall  be  ^  tices,  before  he  or  they  shall  commit  to  prison  any  person  arrested  for  felooy 

ai  e  or  com-  ^^  ^^  suspicion  of  felony,  shall  take  the  examination  of  such  person,  and  the 
information  upon  oath  of  those  who  shall  know  the  facts  and  circumstances 
of  thi;  case,  and  shall  put  the  same,  or  as  much  thereof  as  shall  be  material, 
into  writing;,  and  the  two  justices  shall  certify  such  bailment  in  writing  ;  and 
every  such  justice  shall  have  authority  to  bind  by  recognizance  all  such  per- 
sons as  know  or  declare  any  thing  material  touching  any  such  felony  or  sos- 
picion  of  felony,  to  appear  at  the  next  court  of  oyer  and  terminer,  or  gaol 
delivery,  or  superior  criminal  court  of  a  county  palatine,  or  great  sessions  or 
sessions  of  the  peace,  at  ^hich  the  trial  thereof  is  intended  to  be,  then  and 
Examinations,  there  to  prosecute  or  give  evidence  against  the  party  accused;  and  such  ju>- 
&c.  to  be  deli-  Hcts  and  justice  respectively  shall  subscribe  all  such  examinations,  inforraa- 
yercd  to  the  tions,  bailments,  and  recognizances,  and  deliver  or  cause  the  same  to  be  de- 
^^"'^'  livered  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be,  before  or 

at  the  opening  of  the  court. 
Pnty  of  JQS-  III.  And  be  it  further  enacted.   That  every  justice  of  the  peace  befive 

tice  on  charges  whom  any  person  shall  be  taken  on  a  charge  of  misdemeanor,  or  su«picioa 
of  miademean-  thereof,  shall  take  the  examination  of  the  person  charged,  and  the  infomm- 
®'*  tion  upon  oath  of  those  who  shall  know  the  fitcts  and  circumstances  of  the 

case,  and  shall  nut  the  same,  or  as  much  thereof  as  shall  he  material,  into 
writing ;  before  ne  shall  commit  to  prison  or  require  bail  from  the  fKison  so 
charged  ;  and  in  every  case  of  bailment  shall  certify  the  bailment  in  writing; 
and  shall  have  authority  to  bind  all  persons  by  recognizance  to  appemr  to  pro- 
secute or  give  evidence  against  the  party  accused,  m  like  manner  as  in  cases 
of  felony ;  and  shall  subscribe  all  examinations,  informations,  batlnieBts,  and 
recognizances,  deliver  or  cause  the  same  to  be  delivered  to  the  proper  ofieer 
of  the  court  in  which  the  trial  is  to  be,  before  or  at  the  opening  of  the  conit, 
in  like  manner  as  in  cases  of  felony. 
Dutyofcoro-  IV.  And  be  it  further  enacted,  That  every  coroner,  upon  any  inqoisitioa 
^^[V  ^^  f^^F'  ^^^^^^  ^^^  taken,  whereby  any  person  shall  be  indicted  for  roanslmtghter  er 
murder,  or  as  an  accessory  to  mnrder  before  the  fict,  shall  put  in  writiag 
the  evidence  given  to  the  jury  before  him,  or  as  much  thereof  as  shall  be  dm- 
terial ;  and  shall  have  authority  to  bind  by  recognizance  all  soch  petsoos  as 
know  or  declare  any  thing  material  touching  the  said  manslaughter  or  Bior- 
der,  or  the  said  oneuce  of  being  accessory  to  murder,  to  appear  «t  the  aest 
court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of  a 
county  palatine,  or  great  sessions,  at  which  the  trial  is  to  be,  then  and  then 
to  prosecute  or  give  evidence  against  the  party  charged,  and  every  such  €(»ro- 
ner  shall  certify  and  subscribe  the  same  evidence,  and  all  such  recogoizaaees, 
and  also  the  inquisition  before  him  taken,  and  shall  deliver  the  sarae  to  the 
proper  officer  of  the  court  in  which  the  trial  is  to  he,  b^are  or  at  the 
ing  of  the  court* 

V.  And  be  it  further  enacted.  That  if  any  justice  or  coroner  shall  o 

any  thing  contrary  to  the  true  intent  and  meaning  of  these  provisioas,  the 

^^^ilf  vf  court  to  whose  officer  any  such  examination,  information,  erideoce^  bail- 

2  p.  &  M.  c.      inent,  recognizance,  or  inc|uisition,  ought  to  have  been  delivered,  shall,  upea 

examination  and  proof  of  the  offisnce  in  a  summary  manner,  set  snch  fine. 

upon  every  such  justice  or  coroner  as  the  the  court  shaH  think  laeet. 

y  I.  And  be  it  further  enacted.  That  all  these  provisions  relating  to  Jastices 
and  coroners  shall  apply  to  the  justices  and  coroners  not  only  of  counties  at 
large,  but  also  of  all  other  jurisdictions. 

Vll.  And  whereas  divers  statutes,  taking  away  the  benefit  of  derry,  or 
creating  felonies  without  beaefit  of  clergy,  have  omitted  to  take  away  the  be- 
nefit of  clergy  under  certain  circumstances  consequent  upon  the  indictmenl 
of  the  offender :  And  whereas  a  partial  remedy  for  snch  defects  was  supplied 
by  an  act  passed  in  the  third  year  of  the  reign  of  King  William  and  itoeea 
Mary,  intituled  *'  An  act  to  take  away  clergy  from  some  offenders,  and  to 
bring  other  to  punishment,"  whereby  it  was  enacted,  that  if  aay  fSfsoa  slioiild 
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btt  iiidicted  of  any  offence  for  which,  by  virtue  of  any  former  statute,  such  per- 
son was  excluded  from  the  benefit  of  clergy,  if  convicted  by  verdict  or  con* 
fession,  such  person  should  not  be  admitted  to  the  benefit  of  clergy  under 
any  of  the  circumstances  therein  enumerated :  And  whereas  it  is  expedient  to 
extend  the  like  remedy  to  all  oflencett  which  now  are  or  hereafter  shall  be  ex- 
cluded from  the  benefit  of  clergy :  Be  it  therefore  enacted,  That  if  any  per-   FeloDif>8  with- 
9on  shall  be  indicted  of  any  onence  for  which,  by  virtue  of  this  or  of  any  oat  benefit  of 
other  statute  or  statutes  made  or  to  be  made,  the  offender  is  or  shall  be  excluded   clergry  pn>. 
from  the  benefit  of  clergy,  such  person  shall  be  equally  excluded  from  the  be-  vided  for  nn- 
nefit  of  clerey,  whether  he  or  she  shall  be  convicted  by  verdict  or  by  confes-  der  all  cir- 
sion,  or  shall  upon  arraignment  stnnd  mute  of  malice,  or  will  not  answer  di-  cumstancei 
rectly  to  the  charge,  or  shall  challenge  peremptorily  above  the  number  of  consequent  on 
twenty  persons  returned  to  be  of  the  jury,  or  shall  be  outlawed  upon  such         ♦     rs  W 
indictment,  although  the  statute  or  statutes  taking  away  the  benefit  of  clers^y  ^^^  c  9  a  2*. 
in  any  such  case  may  not  expressly  provide  that  the  offender  shall  be  ex-   ^2  6.3.  €.20.) 
eluded  from  the  benefit  of  clergy,  in  case  such  offender  shall  confess,  or  stand 
mute,  or  not  answer  directly,  or  challenge  peremptorily  above  the  number 
of  twenty  persons  returned  to  be  <if  the  jury,  or  be  outlawed;   and  every 
thing  herein  contained  shall  extend  as  well  to  all  accessories  as  to  principals. 

VUl.  And,  with  regard  to  clergyable  felonies,  be  it  enacted.  That  if  any  Felonies  with- 
person  shall  be  indicted  of  any  felony  for  which  the  offender  is  or  shall  be  en-  in  benefit  of 
titled  to  the  benefit  of  clergy,  and  such  person  shall  on  arraignment  confess  clerfry  pro- 
the  felony,  or  stand  mute  of  malice,  or  will  not  answer  directly  to  the  charge,  vided  for  un- 
or  shall  challenge  peremptorily  above  the  number  of  twenty  persons  returned  der  all  cir- 
to  be  of  the  jury,  or  shall  be  outlawed  upon  such  indictment,  in  every  such  cunistanccs 
case  such  person  shall  be  deemed  and  taken  to  be  convicted  of  the  felony,  fi°°'^^?^?^  ^^ 
and  the  court  shall  award  such  judgment  as  if  such  person  had  been  convicted  meaL    ri2  G 
by  verdict ;  and  every  thing  herein  contained  shall  extend  as  well  to  all  acces-  3  ^  20  }    See 
sori«s  as  to  principals.  ^^        now7&8G. 

IX.  And,  for  the  more  effectual  prosecution  of  accessories  before  the  fact  4.  c.  28.  Ad- 
to  felony,  be  it  enacted,  That  if  any  person  shall  counsel,  procure,  or  com-  dend  2d  vol. 
mand  any  other  person  to  commit  any  felony,  whether  the  same  be  a  felony  Accessorv be- 
at common  law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  fg^e  the^ct 
the  person  so  counselling,  procuring,  or  commanding,  shall  be  deemed  guilty  may  be  tried 
of  felony,  and  may  be  mdicted  and  convicted,  either  as  an  accessory  before  as  such,  or  as 
the  fact  to  the  principal  felony,  together  with  the  principal  felon,  or  after  a  substantive 
the  conviction  of  the  principal  felon,  or  may  be  indicted  and  convicted  of  a  felon,  by  any 
sabatantive  felony,  whether  the  principal  felon  shall  or  shall  not  have  been  court  which 

grevionsly  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may  hasjurisdic- 
e  punished  in  the  same  manner  as  any  accessory  before  the  fact  to  the  same  ^^°J^  ^  ^r 
felony,  if  convicted  as  an  accessory,  may  be  pnnished ;  and  the  offence  of  the  fon°^,lf«u      l 
person  so  counselling,  procuring,  or  commanding,  howsoever  indicted,  may  be  the  WencTbe 
enquired  of,  tried,  determined,  and  punished  by  any  Court  which  shall  have  committed  on 
Jurisdiction  to  try  the  principal  felon,  in  the  same  manner  as  if  such  offence  the  sensor 
Jiad  been  committed  at  the  same  place  as  the  principal  felony,  although  such  abroad.  (43  6. 
offence  may  have  been  committed  either  on  the  higii  seas  or  at  any  place  on  3.  c.  113.  s.  5.) 
land,  whether  within  his  Majesty^s  dominions  or  without ;  and  that  in  case  the   jf  ^y^^  offences 
principal  felony  shall  have  been  committed  within  the  body  of  any  county,  and  be  committed 
the  onence  of  conoselling,  procuring,  or  commanding  shall  have  been  com-  ia  diffierent 
roitted  within  the  body  of  any  other  county,  the  last-mentioned  offence  may   counties,  ac- 
be  inauired  of,  tried,  determined,  and  punished,  in  either  of  such  counties:    cessorymavbe 
proviaed  always,  that  no  person  who  shall  be  once  duly  tried  for  any  such   tried  in  either. 
offence,  whether  as  an  accessory  before  the  fact  or  as  for  a  substantive  felony,   (^^  3  Ed.  6. 
shall  be  liable  to  be  again  indicted  or  tried  for  the  same  offence.  6  ^  *  m  ^^ 

X.  And  for  the  more  effectual  prosecution  of  accessories  after  the  fact  to   ^  \     ^'  ^^* "' 
felony,  be  it  enacted.  That  if  any  person  shall  become  an  accessory  after  the   '^'^ 

fact  to  any  felony,  whether  the  same  be  a  felony  at  common  law,  or  by  virtue  Accessory  af- 
of  any  statute  or  statutes  made  or  to  be  made,  the  offence  of  such  person  may   ^^  ^'^  t^^A 
be  inquired  of,  tried,  determined,  and  punished  by  any  Court  which  shall  have  ^^^  be  tned 
jurisdiction  to  try  the  principal  felon,  in  the  same  manner  as  if  the  act,  by   ^^ich^hasTu. 
reason  whereof  such  person  shall  have  become  an  accessory,  had  been  com-   risdiction  to 
mitted  at  the  same  place  as  the  principal  felony,  although  such  act  may  have   try  the  princi- 
been  committed  either  on  the  high  seas  or  at  any  place  on  land,  whether  pal  felon. 
within  his  Majesty's  dominions  or  without;  and  that  in  case  the  principal   jf  the ofTenees 
foloay  shall  have  been  committed  within  the  body  of  any  county,  and  the  act  y^  committed 
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in  difFerent 
connties,  nc- 
ccssory  may 
be  tried  in 
either.    (^&3 
£d.  6.  c.  34. 
s.  4.) 

Accessory  may 
be  prosecuted 
after  convic- 
tion of  the 
principal, 
though  the 
principal  be 
not  attainted, 
&c.   (1  Anne, 

Sb>    «•  Ca    «7<   Sa   jLtJ 

Offences  com- 
mitted on  Che 
boundaries  of 
counties  may 
be  tried  in 
either  countv. 
(59  G.  3.  c.  90. 

8.2.) 

Offences  com- 
mitted during 
a  journey  or 
voyage  maybe 
tried  in  any 
connty 

through  which 
the  coach,  &c. 
passed.  (59  G. 
li.  c.  27.  and  c. 


In  indictments 
for  offences 
committed  on 
the  property  of 
partners,  it 
may  be  laid  in 
any  one  part- 
ner by  name, 
and  others. 
(56  G.3.  c.  73. 
1  G.4.C.  102. 
t)  G.  4.  c.  56*  ) 


Property  bc- 
longini;-  to 
counties,  &.C, 
inav  be  l^id  in 
the  inhabitants 
of  the  county. 
(43  G.  3.  c.  59, 
S.3.) 


by  reason  whereof  any  persoa  shall  have  hecorae  accessory  shall  have  been 
committed  within  the  body  of  any  other  county,  the  offence  of  such  accessory 
may  be  inquired  of,  tried,  deterraiaed,  and  punished  in  either  of  such  coun- 
ties: provided  always,  that  no  person  who  shall  be  once  duly  tried  for  any 
oflfence  of  being  an  accessory  shall  be  liable  to  be  again  indicted  or  tried  for 
the  same  offence. 

XI.  And  in  order  that  all  accessories  may  be  convicted  and  punished  ia 
cases  where  the  principal  felon  is  not  attainted,  be  it  enacted,  That  if  any  prin- 
cipal offender  shall  be  in  anywise  convicted  of  any  felony,  it  shall  he  lawful  to 
proceed  against  any  accessory,  either  before  or  after  the  fact,  in  the  same 
manner  as  if  such  principal  felon  had  been  attainted  thereof,  notwithstanding 
such  principal  felon  ahalt  die  or  be  admitted  to  the  beuefit  of  clergy,  or  par- 
doned, or  otherwise  delivered  before  attainder ;  and  every  such  accessory  shall 
suffer  the  same  punishment,  if  he  or  she  be  in  anywise  convicted,  as  he  or  she 
should  have  suffered  if  the  principal  had  been  attainted. 

XI I.  And  for  the  more  effectual  prosecution  of  offences  committed  near  the 
boundaries  of  counties,  or  partly  m  one  county  and  partly  in  another,  be  it 
enacted,  That  where  any  felony  or  misdemeanor  shall  be  committed  on  the 
boundary  or  boundaries  of  two  or  more  counties,  or  within  the  distance  of 
five  hundred  yards  of  any  such  boundary  or  boundaries,  or  shall  he  begun  in 
one  county  and  completed  in  another,  every  such  felony  or  misdemeanor  may 
be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in  any  of  the  said 
counties,  in  the  same  manner  as* if  it  had  been  actually  and  wholly  committed 
therein. 

XIII.  And  for  the  more  effectual  prosecution  of  offences  committed  during 
journies  from  place  to  place,  be  it  enacted,  That  where  any  felony  or  niisde- 
meanor  shall  be  committed  on  any  person,  or  on  or  in  respect  of  any  property 
in  or  upon  any  coach,  waggon,  cart,  or  other  carriage  whatever  employed  in 
any  journey,  or  shall  be  committed  on  any  person,  or  on  or  in  respect  of  any 
property  on  board  any  vessel  whatever  employed  on  any  voyage  or  journey 
upon  any  navigable  river,  canal,  or  inland  navigation,  such  felony  or  misde- 
meanor may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished  in 
any  county  through  an}r  part  whereof  such  coach,  waggon,  cart,  carriage^  or 
vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage  during  which 
such  felony  or  misdemeanor  shall  have  been  committed,  in  the  same  manner 
as  if  it  had  been  actually  committed  in  such  county;  and  in  all  cases  where 
the  side,  centre,  or  other  part  of  any  highway,  or  the  side,  bank,  centre,  or 
other  part  of  any  such  river,  canal,  or  navigation,  shall  constitute  the  boundary 
of  any  two  counties,  such  felony  or  misdemeanor  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  either  of  the  said  counties  through  or 
adjoining  to  or  by  the  boundary  of  any  part  whereof  such  coach,  waggon,  cart^ 
carriage,  or  vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage 
during  which  such  felony  or  misdemeanor  shall  have  been  committed,  in  the 
same  manner  as  if  it  had  been  actually  committed  in  such  county. 

XIV.  And  in  order  to  remove  the  difficulty  of  stating  the  names  of  all  the 
owners  of  property  in  the  case  of  partners  and  other  joint  owners,  be  it  en- 
acted. That  in  any  indictment  or  information  for  any  felony  or  misdemeanor, 
wherein  it  shall  be  requisite  testate  the  ownership  ot  any  property  whatsoever, 
whether  real  or  personal,  which  shall  belong  to  or  be  in  the  possession  of  more 
than  one  person,  whether  such  persons  be  partners  in  trade,  joint  tenants,  par- 
ceners, or  tenants  in  common,  it  shall  be  sufficient  to  name  one  of  such  per- 
sons, and  to  state  such  property  to  belong  to  the  person  so  named,  and  another, 
or  others,  as  the  case  may  be ;  and  whenever,  in  any  indictment  or  infornoa- 
tion  for  any  felony  or  misdemeanor,  it  shall  be  necessary  to  mention  for  any 
purpose  whatsoever,  any  partners,  joint  tenants,  parceners,  or  tenants  in  com- 
mon, it  shall  be  sufficient  to  describe  them  in  the  manner  aforesaid ;  and  this 
provision  shall  be  construed  to  extend  to  all  joint  stock  companies  and  trus- 
tees. 

XV.  And  with  respect  to  the  property  of  counties,  ridings,  and  divisions,  be 
it  enacted.  That  in  any  indictment  or  information  for  any  felony  or  misde- 
meanor committed  in,  upon,  or  with  respect  to  any  bridge,  court,  ^ol,  house 
of  correction,  infirmary,  asylum,  or  other  building,  erected  or  maintained  in 
whole  or  in  part  at  the  expense  of  any  county,  riding,  or  division,  or  on  or 
with  respect  to  any  goods  or  chattels  whatsoever,  provided  for  or  at  the  ex- 
pense of  any  county,  riding,  or  division,  to  be  used  for  making,  altering,  or. 
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repairing  any  bridge,  or  any  highway  at  the  ends^hereof,  or  any  court  or  other 
guch  build  in?  as  aforesaid,  or  to  be  used  in  or  with  any  such  court  or  other 
buildiog,  it  snail  be  sufficient  to  state  any  such  fproporty,  real  or  personal,  to 
belong  to  the  inhabitants  of  such  county,  riding,  or  division;  and  it  shall  not 
be  necessary  to  specify  the  names  of  any  of  ioch  inhabitants. 

XVI.  And  with  respect  to  the  property  of  parishes,  townships,  and  hamlets,  Property  or- 
be  it  enacted,  That  in  any  indictment  or  information  for  aoy  lelony  or  misde-   dered  for  the 
meanor  committed  in,  upon,  or  with  respect  to  any  workhouse  or  poorhouse,   use  of  the  poor 
or  on  or  with  respect  to  any  goods  or  chattels  whatsoever,  provided  for  the  ^  parwUes, 
use  of  tlie  poor  of  any  parish  or  pafiahes,  township  or  townships,  hamlet  ij^^^^^^he 
or  hamlets,  place  or  places,  or  to  be  used  fu  any  workhouse  or  uoorhouse  overseers. 
in  or  belonging  to  the  same,  or  by  the- master  or  mistress  of  such  worKhouse  or   ^55  q,  3/^^ 
poorhouse,  or  by  any  workmen  or  servants  employed  therein,  it  shall  be  suffi-   137.  g.  1.) 
cicnt  to  state  any  such  property  to  belong  to  the  overseers  of  the  poor  for  the 
time  being  of  such  parish  or  parishes,  township  or  townships,  hamlet  or  ham- 
lets, place  or  places,  and  it  shall  not  be  necessary  to  specify  the  names  of  all 
or  any  of  such  overseers;  and  in  any  indictment  or  information  for  any  felony   Materials,  &c. 
or  misdemeanor  committed  on  or  with  respect  to  any  materials,  tools,  or  im-  fo^  repairing  • 
plements  provided  for  making,  altering,  or  repairing  any  highway  within  any  highways  may 
parish,  township,  hamlet,  or  place,  otherwise  than  by  the  trustees  or  commis-   J*®  *"^  ^  ^ 


_  _  _  -  _    ways* 

to  specify  the  name  or  names  of  any  such  surveyor  or  surveyors. 

XVII.  And  with  respect  to  property  under  turnpike  trusts,  be  it  enacted.  Property  of 
That  in  any  indictment  or  information  for  any  felony  or  misdemeanor  com-   turnpike  trus- 
mittcd  in  or  on  or  with  respect  to  any  house,  building,  ^ate,  machine,  lamp,   tees  may  be 
board,  stone,  post,  fence,  or  other  thing,  erected  or  provided  in  pursuance  of  i*    *° 

any  act  of  parliament  for  making  any  turnpike  road,  or  any  of  the  conve-  (^q^a^'c  i26% 

niences  or  appurtenances  thereunto  respectively  belonging,  or  any  materials,  ^  qq\  ' 
tools,  or  implements  provided  for  making,  altering,  or  repairing  any  such 
road,  it  shall  be  sufficient  to  state  any  such  property  to  belong  to  the  trustees 
or  commissioners  of  such  road,  and  it  shall  not  be  necessary  to  specify  the 
names  of  any  of  such  trustees  or  commissioners. 

XVIII.  And  with  respect  to  property  under  commissioners  of  sewers,  be  it  in  indictments 
enacted,  That  in  any  indictment  or  information  for  any  felony  or  misdemeanor  for  otfences 
committed  on  or  with  respect  to  any  sewer  or  other  matter  within  or  under  committed  on 
the  Ticw,  cognizance,  or  management  of  any  commissioners  of  sewers,  it  shall  sewers,  the 
be  sufficient  to  state  any  such  property  to  belong  to  the  commissioners  of  property  may 
sewers  within  or  under  whose  view,  cognizance,  or  management,  any  such  ^^  laid  in  the 
things  shall  be,  and  it  shall  not  be  necessary  to  specify  the  names  of  any  of  commission - 
sucFi  commissioners.  ^^*' 

XIX.  And  for  preventing  abuses  from  dilatory  pleas,  be  it  enacted,  That  no  Indictment 
indictment  or  information  shall  be  abated  by  reason  of  any  dilatory  plea  of  not  to  abate 
misnomer  or  of  want  of  addition,  or  of  wrong  addition  of  the  party  offering  by  dilatory     « 
such  plea,  if  the  Court  shall  be  satisfied  by  affidavit  or  otherwise  of  the  truth  pl^a  of  mis-  , 
of  such  plea ;  but  in  such  case  the  Court  shall  forthwith  cause  the  indictment  corner,  &c. 
or  information  to  be  amended  according  to  the  truth,  and  shall  call  upon  such 

party  to  plead  thereto,  and  shall  proceed  as  if  no  such  dilatory  plea  had  been 
pleaded. 

XX.  And  that  the  punishment  of  offenders  may  be  less  frequently  inter-  What  defects  ' 
cepted  in  consequence  of  technical  niceties,  be  it  enacted.  That  no  judgment  shall  not  vi- 
upon  any  indictment  or  information  for  any  felony  or  misdemeanor,  wnether  tiate  an  in- 
after  verdict  or  outlawry,  or  by  confession,  default,  or  otherwise,  shall  bo  dictment  after 
stayed  or  reversed  for  want  of  the  averment  of  any  matter  unnecessary  to  be  verdict,  or 
proved,  nor  for  the  omission  of  the  words  "as  appears  by  the  record,"  or  of  otherwise, 
the  words  *'  with  force  and  arms,''  or  of  the  worcls  "  against  the  peace,"  nor 

for  the  insertion  of  the  words  *'  against  the  form  of  the  statute,"  instead  of  the 
words  '*  against  the  form  of  the  statutes,"  or  vice  versa,  nor  for  that  any  per- 
son or  persons  mentioned  in  the  indictment  or  information  i»  or  are  designated 
hy  a  name  of  office  or  other  descriptive  appellation  instead. of  his,  her,  or 
their  proper  name  or  names,  nor  for  omitting  to  state  the  lime  at  which  the 
off^Dce  was  committed,  in  any  case  where  time  is  not  of  the  essence  of  the 
offetnce,  nor  for  stating  the  time  imperfectly,  nor  for  staling  the  offence  to 
have  bccu  committed  on  a  day  sulisequent  to  the  finding  of  the  indictment  or 
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eihibitiuff  the  information,  or  on  on  impoflBiUe  ditj,  or  on  a  day  that  never 
kappeneo,  nor  for  want  of  a  proper  or  perfect  yenue,  where  the  Court  shall 
appear  by  the  indictment  or  informalion  to  have  had  jurisdiction  over  the 
offence. 
What  shall  not      XXI.  And  be  it  further  enacted,  That  no  jud^ent  after  yerdiet  upon  any 
be  aafficieatto  indictment  or  information  for  any  felony  or  miMemeanor  shall  be  stayed  or 
steyor  revme  revented  for  want  of  a  similiter,  nor  by  reason  that  the  jury  process  has  bcca 
^P'**J*™'  awarded  to  a  wrone  officer  upon  an  insufiictent  suegestion,  nor  for  any  mis- 
iiie  veroict.       nomer  or  misdescription  of  the  officer  retuminf^  sucn  process,  or  of  any  of  the 
jurors,  nor  because  any  person  has  setved  upon  the  jury  who  has  not  been  re- 
turned as  a  juror  by  the  sheriff  or  other  officer;  and  that  where  the  offence 
chared  has  been  created  by  any  statute*  or  subjected  to  a  [greater  deipree  of 
punisbmeot,  or  excluded  from  the  benefit  of  clergy  by  any  statute,  the  in- 
dictment or  information  shall  after  verdict  be  held  sufficient  to  warrant  the 
punishment  prescribed  by  the  statute  if  it  describe  the  offisnce  in  the  worda  of 
the  statnte. 
Courts  may  XXII.  And,  with  re^rd  to  the  payment  of  the  expenses  of  prosecutions  for 

order  p^rmant  fdooy,  be  it  enacted.  That  the  Court  before  which  any  person  shall  be  pro- 
of the  expenses  gcculed  or  tried  for  any  felony  is  hereby  authorized  and  empowered,  at  the 
tioiM^au"       finest  of  the  prosecutor  or  of  any  other  person,  who  shall  appear  on  recog- 
cases  of  felo-     ""Stance  or  subpmna  to  prosecute  or  give  evidence  against  any  person  accosed 
ny.    (58  6. 3.   ^^  ^°7  felony,  to  order  payment  anto  the  prosecutor  of  the  costs  and  expenaea 
c.  70.  8. 4.)     *   which  such  prosecutor  shall  incur  in  preferring  the  indictment,  and  also  pay- 
ment to  the  prosecutor  and  witnesses  for  the  prosecution,  of  such  sums  ofroo- 
ney  as  to  the  Court  shall  seem  reasonable  ano  sufficient  to  reimburse  such  pro- 
secutor and  witnesses  for  the  expenses  they  shall  have  severally  incurrdd  in 
attending  before  the  examining  magistrate  or  magistrates  and  the  grand  jury, 
and  in  otherwise  carrying  on  such  prosecution,  and  also  to  compensate  tbooi 
Allowance  to     for  their  trouble  and  loss  of  time  therein ;  and,  although  no  bill  of  indictmeol 
persons  at-       be  preferred,  it  shall  still  be  lawful  for  the  Court,  where  any  person  shall,  in 
tending  on  re-  the  opinion  of  the  Court,  bona  JUe  haTe  attended  the  Court  in  obedience  to 
cognisance,       any  such  recognizance  or  subpcana,  to  order  payment  unto  such  person  of  no^ 
where  no  bill     gmn  of  money  as  to  the  Court  shall  seem  reasonable  and  sufficient  to  reim- 
Mft  r^^q"^io    ^"""^  *"^^  person  for  the  expenses  which  he  or  she  shall  have  h^najide  in- 
(18  G.  3.  c.  19.  burred  by  reason  of  attending  before  the  examining  magistrate  or  magistrates, 
'^  and  by  reason  of  such  recognizance  or  subpeena,  and  also  to  compensate  svch 

person  for  trouble  and  loss  of  time;  and  the  amount  of  the  expenses  of  attead- 
mg  before  the  examining  magistrate  ot  magistrates,  and  the  compensation  for 
trouble  and  loss  of  time  therein  shall  be  ascertained  by  the  certificate  of  sach 
magistrate  or  magistrates,  granted  before  the  trial  or  attendance  hi  coart,  if 
Such  magistrate  or  magistrates  shall  think  fit  to  grant  the  same ;  and  the 
amount  of  all  the  other  expenses,  and  compensation,  shall  be  ascertained  hj 
the  proper  officer  of  the  Court,  subject  nevertheless  to  the  regalationa  to  lie 
establisoed  in  the  manner  bereiaafter  mentioned. 
Cowts  may  XXIII.  And  whereas  for  vmnt  of  power  in  the  Conrt  to  erda*  prancst  of 

order  payment  tfie  expenses  of  any  prosecation  for  a  misdemeanor,  many  indrvidnais  are  de- 
of  the  expenses  terred  by  the  expense  from  proseenting  penons  guilty  of  misdemeanors,  who 
of  prosecution  thereby  escape  the  pan^ebraent  dae  to  their  offences ;  for  remedy  thereof,  he 
in  certain         \i  enacted,  that  where  any  proeecutor  or  other  person  shall  appear  before  any 
cMMof  mis-     cQurt  on  recognizance  or  suhnmna,  to  prosecute  or  give  evidence  agaiaat  any 
aemeanor.         person  Indicted  of  any  aMault  with  intent  to  commit  felony,  of  a»y  attempt 
to  commit  felony,  of  any  riot,  of  any  misdemeanor  for  receiving  nay  siatea 
property  knowing  the  same  to  haTe  been  stolen,  of  any  assault  apon  a  peace 
officer  in  the  execution  of  his  duty,  or  upon  any  person  acting  in  aid  of  such 
officer,  of  any  n^lect  or  breach  of  duty  as  a  peace  officer,  of  any  assavlt  cona- 
mitled  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  vrages,  of  knowingly 
and  designedly  obtaining  any  property  by  fake  pretences,  of  vrilM  aad  i»- 
dtecent  exposure  of  the  person,  of^vrilful  aad  corrupt  perjury,  €>r  of  suboma* 
tion  of  peijury,  every  such  court  is  hereby  authorized  and  em^werad  t# 
order  payment  of  the  costs  and  expenses  of  the  prosecutor  and  vntneasca  for 
the  prosecution,  together  with  a  compensation  for  their  trouble  and  loss  of 
time,  in  the  same  manner  as  courts  are  hereinbefore  authorized  and  empoweredl 
to  order  the  same  in  cases  of  felony ;  and,  although  no  bill  of  indictment  bo 
preferred,  it  shall  still  be  lawful  for  the  Court  where  any  person  shall  have  ^eed 
fiie  attended  the  Conrt,  in  obedience  to  any  such  reeogaiaaoce,  to  order  pay- 
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meDt  of  the  ezneii96t  6f  sneh  parson,  together  with  a  compensattott  for  hto  or 
her  trouble  ana  loss  of  time,  in  the  same  manner  as  in  cases  of  felony:  pro* 
vided,  that  in  cases  of  misdemeanor  the  power  of  ordering  the  payment  of 
expenses  and  compensation  shall  not  extend  to  the  attendance  before  the  exap 
roming  roagislrate. 

XXI F.  And  be  it  further  enacted,  that  every  order  for  payment  to  any  pro-  Order  forpay- 

secutor  or  other  person  as  aforesaid  shall  be  forthwith  made  out  and  delivered  ^^  ^  ^ 

by  the  proper  officer  of  the  Court  unto  such  prosecutor  or  other  person,  upjon  ^^^nfluma 

being  paid  for  the  same  the  sum  of  one  shiUios  for  the  prosecutor  and  six*  ^^^f^j^^  paid  * 

pence  for  each  other  person,  and  no  more;  ano,  except  in  the  cases  herein*  byconn^r 

after  provided  for,  shall  be  made  upon  the  treasurer  of  the  county,  riding,  or  treaBurer. 

division  in  which  the  offence  shall  have  been  committed,  or  shall  be  supposed  (58  G:  3.C.7Q. 

to  have  been  committed,  who  is  hereby  authorized  and  required,  upon  sight  s.  6. 

of  every  such  order,  forthwith  to  pay  to  the  person  named  therein,  or  to  any  18  G.3.  c.  19. 

one  duly  authorized  to  receive  the  same  on  his  or  her  behalf,  the  money  in  >•  B.) 
such  order  mentioned,  and  shall  be  allowed  the  same  in  his  accounts. 

XXV.  And  whereas  felonies  and  such  misdemeanors  as  are  hereinbefore  How  the  ez- 
enumerated  may  be  committed  in  liberties,  franchises,  cities,  towns,  and  peases  shall  be 
places  which  do  not  contribute  to  the  payment  of  any  county  rate,  some  of  paid  in  places 
which  raise  a  rate  in  the  nature  of  a  county  rate,  and  others  have  neither  anv  not  contribnt- 
such  rate,  nor  any  fund  applicable  to  similar  purposes,  and  it  is  just  that  such  '^^g  ^  ^^^ 
liberties,  franchises,  cities,  towns,  and  places  should  be  charged  with  all  costs,  ??q^^ J***7a 
expenses,  and  compensations  ordered  by  virtue  of  this  act,  in  respect  of  fe-  g^i'io? 
lonies  and  such  misdemeanors  committed  therein  respectively ;  be  it  therefore  '*  ^  ^       '^ 
enacted,  that  all  sums  directed  to  be  paid  by  virtue  of  this  act,  in  respect 

of  felonies  and  of  such  misdemeanors  as  aforesaid,  committed  or  supposed  to 
have  been  committed  in  such  liberties,  franchises,  cities,  towns,  and  places, 
shall  be  paid  out  of  the  rate  in  the  nature  of  a  county  rate,  or  out  of  |iny  fund 
applicable  to  similar  purposes,  where  there  is  socii  a  rale  or  fond,  by  the 
treasurer  or  other  officer  having  the  collection  or  disbursement  of  such  rale 
or  fund ;  and  where  there  is  no  such  rate  or  fund  in  such  liberties,  franchises^ 
cities,  towns,  or  places,  shall  be  paid  out  of  the  rate  or  fund  for  the  relief  of 
the  poor  of  the  parish,  township,  district,  or  precinct  therein,  where  the  of- 
fence was  committed  or  supposed  to  have  been  committed,  by  the  overseers  or 
other  officers  having  the  collection  or  disbursement  of  such  last  mentioned 
rate  or  fund ;  and  the  order  of  court  shall  in  everv  such  case  be  directed  to 
such  treasurer,  overseers,  or  other  officers  respectively,  instead  of  the  treasurer 
of  the  county,  riding,  or  division,  as  the  case  may  require. 

XXVI.  And,  for  Uie  better  regulation  of  costs  and  expenses  in  the  cases  Quarter  ms- 
aforesaid,  and  for  preventing  abuses  in  respect  thereof,  be  it  enacted,  that  it  gions  to  make 
shall  be  lawful  for  the  justices  of  the  peace  of  any  county,  riding,  or  division,  regulations  as 
or  of  any  liberty,  franchise,  city,  town,  or  place  chargeable  with  costs  and  ex-  to  costs  and 
penses  under  the  provision  aforesaid,  in  quarter  sessions  assembled,  to  estab-  expenses, 
lish,  and  from  time  to  time  to  alter  such  i^ulations  as  to  the  rate  of  any  coals  (1BG.3.  e.  J  9. 
and  expenses  thereafter  to  be  allowed  by  virtue  of  this  act,  as  to  them  shall  '*  ^'^ 

seem  just  and  reasonable ;  which  regulations  having  received  the  approbailioii 
and  signature  of  one  justice  of  ^aol  delivery  or  of  great  sessions  for  the 
county  wherein  any  such  regulations  shall  have  been  established,  shall  he 
binding  on  all  persons  whatsoever. 

XXVII.  And,  for  enabling  the  High  Court  of  Admiralty  to  order  the  pay*  For  payment 
roent  of  the  costs  and  expenses  of  prosecutors  and  witnesses,  and  compensa-  of  expenses  in 
lion  for  their  trouble  and  loss  of  time,  in  cases  in  which  other  courts  have  a  prosecutions 
like  power  under  this  act,  be  it  enacted,  that  it  shall  be  lawful  for  the  Judge  i<>  Court  of 
of  the  said  Court  of  Admiralty,  in  every  case  of  felony,  and  in  every  case  of  Admuralty, 
misdemeanor  of  the  denominations  hereinbefore  enumerated,  committed  upon 

the  high  seas,  to  order  the  assistant  to  the  counsel  for  the  affairs  of  the  ad« 
miralty  and  navy  to  pay  such  costs,  expenses,  and  compensation  to  prosecu- 
tors and  witnesses,  in  like  manner  as  other  courts  may  order  the  treasurer  of 
thexsounty  to  pay  the  same;  and  such  assistant  is  hereby  authorized  and  re* 
quired,  upon  sight  of  every  such  order,  forthwith  to  pay  to  the  person  named 
therein,  or  to  any  one  duly  authorized  to  receive  the  same  on  his  or  her 
behnH*,  the  money  in  such  order  mentioned,  and  shall  be  allowed  the  same  in 
his  accounts. 

XXVIII.  And,  for  the  better  remuneration  of  persons  who  have  been  active  Courts  may 
ia  the  apprehensioii  of  certain  offenders,  be  it  enacted,  that  where  any  person  order  compen- 
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satioQ  to  those  ^^'^  appear  to  any  court  of  o^er  and  terminer,  gaol  delivery,  soperior  crf- 
who  have  been  rainal  court  of  a  county  palatine,  or  court  of  great  sessions,  to  have  been  ac- 
active  in  the  tive  in  or  towards  the  apprehension  of  any  person  charged  with  roorder,  or 
apprehension  with  feloniously  and  maliciously  shooting  at,  or  attempting  to  discharge  any 
of  certain  of-  kind  of  loaded  fire  arms  at  any  other  person,  or  with  stabbing,  cuttinjg,  or 
fenders.  poisoning,  or  with  administering  any  thing  to  procure  the  miscarriage  of  any 

(4  W.  &  M.  woman,  or  with  rape,  or  with  burglary  or  felonious  house-breal£ing,  or  with 
in^A^i/w  ?  robbery  on  the  person,  or  witb  arson,  or  with  horse-stealing,  bullock-stealing, 
23  12  ^^  sheep*stealin^,  or  with  being  accessory  before  the  iact  to  any  of  the  offences 
5'Aan%  31*  aforesaid,  or  with  receiving  anv  stolen  property  knowing  tne  same  to  have 
s^l,   '   '  been  stolen,  every  such  court  is  hereby  authorized  and  empowered,  in  any  of 

14  G.  2.  c.  6.  ^®  cases  aforesaid,  to  order  the  sheriff  of  the  county  in  which  the  oflfence 
58  6. 3.  c.  70.  shall  have  been  committed  to  pay  to  the  person  or  persons,  who  shall  appear 
s.  4  &  5.  to  the  Court  to  have  been  active  in  or  towards  the  apprehension  of  any  person 

charged  with  any  of  the  said  offences,  such  sum  or  sums  of  money  as  to  the 
Court  shall  seem  reasonable  and  sufficient  to  compensate  such  person  or  per- 
sons for  his,  her,  or  their  expenses,  exertions,  and  loss  of  time  in  or  towards 
such  apprehension  ;  and  where  any  person  shall  appear  to  any  court  of  sessions 
of  the  peace  to  have  been  active  in  or  towards  tne  apprehension  of  any  party 
charged  with  receiving  stolen  property  knowing  the  same  to  have  been  stolen, 
such  court  shall  have  power  to  order  compensation  to  such  person  in  the  same 
manner  as  the  other  courts  hereinbefore  mentioned ;  provided  always,  that 
nothing  herein  contained  shall  prevent  any  of  the  said  courts  from  also  allow- 
ing to  any  such  persons,  if  prosecutors  or  witnesses,  such  costs,  expenses,  and 
compensation,  as  courts  are  by  this  act  empowered  to  allow  to  prosecutois 
and  witnesses  respectively. 
Such  ciders  to       XXIX.  And  be  it  further  enacted,  that  every  order  for  payment  to  any  per^ 
be  paid  by  the   gon  in  respect  of  such  apprehension  as  aforesaid,  shall  be  forthwith  made  out 
sheriff,  wrho       ^^^  delivered  by  the  proper  officer  of  the  court  unto  such  person,  upon  being 
™^^  d   te^    -   ^^^  ^^^  ^^^  same  the  sum  of  five  shillings  and  no  more  s  and  the  sheriff  of  the 
iMiyment  on^'   ^^"'^^y  ^^^  ^^^  ^>^^  being  is  hereby  authorized  and  required,  upon  sight  of 
appIicatioQ  to    ^"^^  order,  forthwith  to  pay  to  such  person,  or  to  any  one  duly  authorized  on 
the  treasury,      ^i^  ^'  ^^^  behalf,  the  money  in  such  order  mentioned  ;  and  every  such  sheriff 
(58  6. 3.  c.  70.  ™ay  immediately  apply  for  repayment  of  the  same  to  the  commissioners  of 
8.  5.  his  Majesty's  treasury,  who  upon  inspecting  such  order,  together  with  the  ac- 

3  G.  I.e.  15.  quittance  of  the  person  entitled  to  receive  the  money  thereon,  shall  forth- 
B*  4.)  with  order  repavment  to  the  sheriff  of  the  money  so  by  him  paid,  without  any 

fee  or  reward  whatsoever. 
If  any  man  is  XXX.  And  be  it  further  enacted.  That  if  any  man  shall  happen  to  be  killed 
killed  in  at-  |q  endeavouring  to  apprehend  any  person  who  shall  be  charged  with  any  of 
t^k  ^^'°^  f^  the  offences  hereinbefore  last  mentioned,  it  shall  be  lawful  for  the  court  be- 
off 'nd"  *the  ^^^^  ^bom  such  person  shall  be  tried  to  order  the  sheriff  of  the  county  to  pay 
court  may  or-  ^^  ^^^  widow  of  the  man  so  killed,  in  case  he  shall  have  been  married,  or  to 
dcr  compensa-  ^^^  child  or  children  in  case  his  wife  shall  be  dead,  or  to  his  father  or  mother 
tion  to  his  fa-  >''  ^^^  ^^  ^liall  have  left  neither  wife  nor  child,  such  sum  of  money  as  to  the 
mily.  court  in  its  discretion  shall  seem  meet;  and  the  order  for  payment  of  such 

(58  G.  3.  c.70.  money  shall  be  made  out  and  delivered  by  the  proper  officer  of  the  court  unto 
8. 3.)  the  party  entitled  to  receive  the  same,  or  unto  some  one  on  his  or  her  liebalf, 

to  be  named  in  such  order  by  the  direction  of  the  court;  and  every  such  order 
shall  be  paid  by  and  repaid  to  the  sheriff  in  the  manner  hereinbefore  mentioned. 
Recognizances       XXXI.  And  whereas  the  practice  of  indiscriminately  estreating  recogni- 
in  certain  zances  for  the  appearance  of  persons  to  prosecute  or  ^ive  evidence,  or  to 

cases  not  to  answer  for  a  common  assault,  or  in  the  other  cases  heremafler  specified,  has 
be  estreated  been  found  in  many  instances  productive  of  hardship  to  persons  who  have  en- 
without  a  tered  into  the  same;  be  it  therefore  enacted.  That  in  every  case  where  any 

judge's  order,    person  bound  by  recognizance  for  his  or  her  appearance,  or  for  whose  ap« 

pearance  any  other  person  shall  be  so  bound  to  prosecute  or  give  evidence  in 
any  case  of  felony  or  misdemeanor,  or  to  answer  for  any  common  assault,  or 
to  articles  of  the  peace,  or  to  abide  an  order  in  bastarciy,  shall  therein  make 
default,  the  officer  of  the  court  by  whom  the  estreats  are  made  out  shall  and 
is  hereby  required  to  prepare  a  list  in  writing,  specifying  the  name  of  every 
person  so  making  default,  and  the  nature  of  the  offence  in  respect  of  which 
every  such  person,  or  his  or  her  surety,  was  so  bound,'  together  with  the  re- 
sidence, trade,  profession,  or  calling  of  every  such  person  and  surety,  and 
shall  in  such  list  distinguish  the  principals  from  the  sureties,  and  shall  stale 
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the  cause,  if  known,  why  each  such  person  has  not  appeared,  and  whether  hf 
reason  of  the  non-appearance  of  such  person  the  ends  of  justice  have  been  de- 
feated or  delayed ;  and  every  such  onicer  shall  and  is  hereby  required,  before 
any  such  recognizance  shall  be  estreated,  to  lay  such  list,  if  at  a  court  of  oyer 
and  terminer  or  gaol  delivery  in  any  county  besides  Middlesex  and  London, 
or  at  a  court  of  great  sessions,  or  at  one  of  the  superior  courts  of  the  counties 
palatine,  before  one  of  the  ji^ces  of  those  courts  respectively  %  if  at  a  court 
wherein  a  recorder  or  other  ci^>orate  officer  is  the  judge  or  one  of  the  judges, 
before  such  recorder  or  other  corporate  officer ;  and  if  at  a  session  of  the 
peace,  before  the  chairman  or  two  other  justices  of  the  peace  who  shall  have 
attended  such  court,  who  are  respectively  authorised  and  required  to  examine 
such  list,  and  to  make  such  order  touching  the  estreating  or  putting  in  pro- 
cess of  any  such  recognizance  as  shall  appear  to  them  respectively  to  be  just  $ 
and  it  shall  not  be  lawful  for  the  officer  of  any  court  to  estreat  or  put  in 
process  any  such  recognizance  without  the  written  order  of  the  justice,  re- 
corder, corporate  officer,  chairman,  or  justices  of  the  peace  before  whom  re- 
spectively such  list  shall  have  been  laid. 

XXXll.  And  be  it  further  enacted,  That  from  and  after  the  commencement  Repeal  of  tlie 
of  this  act,  so  much  of  a  statute  made  at  Westminster  in  the  third  year  of  the  acts, 
reign  of  king  Edward  the  First,  as  provides  what  prisoners  shall  not  be  reple-  3  Ed.  1.  c.  15. 
visable  and  what  shall  be  so;  and  a  statute  made  m  the  seventh  year  of  the  7  jj  5 
reign  of  king  Henry  the  Fif^h ;  and  so  much  of  a  statute  made  in  the  ninth  gu  5       1 
year  of  the  same  reign,  as  relates  to  indictments  and  appeals  laid  in  a  non-         •   •  c.    . 
existing  place;  and  so  much  of  a  statute  made  in  the  eighteenth  year  of  the   I8H.6.C.  12. 
reign  of  king  Henry  the  Sixth,  as  perpetuates  the  said  provision  of  the  statute 
last  referred  to;  and  so  much  of  a  statute  made  in  the  twenty-third  year  of  the  23  H.  6.  c.  y. 
same  reign,  as  relates  to  sheriffs  and  other  officers  and  ministers  therein  men- 
tioned letting  out  of  prison  upon  sureties  any  person  in  custody  upon  indict- 
ment; and  an  Act  passed  in  the  first  year  of  the  reign  of  King  Richard  the  1  R<  3.  c.  3. 
Third,  intitutled  •  An  act  for  bailing  of  persons  suspected  of  felony ;  and  so  3  H.  7.  c.  3. 
much  of  an  act  passed  in  the  third  year  of  the  reign  of  king  Henry  the  Se- 
venth, intituled  *  An  act  that  justices  of  the  peace  mav  take  bail,'  as  relates  to 
bail  or  mainprize ;  and  an  act  passed  in  the  twenty- fifth  year  of  the  reign  of  25  H.  8.  c.  3. 
kin?  Henry  the  Bighth,  intituled  *  An  act  for  standing  mute,  and  peremptory 
challenge ;   and  so  much  of  an  act  passed  in  the  thirty -second  year  of  the  same  32  H.  8.  c.  3. 
reign,  intituled  *•  For  the  continuation  of  acts,'  as  perpetuates  the  said  last- 
mentioned  act ;  and  an  act  passed  in  the  second  and  tnird  years  of  the  reign  of  2  &  3  Ed.  6.  c. 
king  Edward  the  Sixth,  intituled  ^  An  act  for  the  trial  of  murders  and  felonies  ^2. 
in  several  counties  :*  and  an  act  passed  in  the  fifth  and  sixth  years  of  the  same  5  &  6  Ed.  6.  c. 
reign,  intituled  *  An  act  to  take  away  the  benefit  of  clergv  from  such  as  rob  in   10. 
one  shire  and  fly  into  another ;'  and  an  act  passed  in  the  first  and  second  years  1  &  2  P.  &  M. 
of  the  reign  of  king  Philip  and  queen  Mary,  intituled  *  An  act  appointing  an  c.  13. 
order  to  justices  of  peace  for  the  bailment  of  prisoners;'  and  an  act  passed  in  the  o  &  3  p  &  Af 
second  and  third  years  of  the  same  reign,  intituled  '  An  act  to  talie  examina-  ^  |q^ 
tion  of  prisoners  suspected  of  manslaughter  or  felony  ;'  and  an  act  passed  in     '     '    -. 
the  fourth  year  of  the  reign  of  king  William  and  queen  Mary,  intituled  *  An  4  W.&M.c.B. 
act  for  encouraging  the  apprehending  of  highwaymen;'  and  so  much  of  an  10  &  11 W. 3. 
act  passed  in  the  tenth  and  eleventh  years  of  the  reign  of  kin^  William,  inti-  c.  23. 
tuled  *  An  act  for  the  better  apprehending,  prosecuting  and  punishing  of  felons 
that  commit  burglary,  house-breaking  or  robbery  in  shops,  warehouses,  coach- 
houses, or  stables,  or  that  steal  horses,'  as  relates  to  the  certificatetherein  men- 
tioned ;  and  so  much  of  an  act  passed  in  the  first  year  of  the  reign  of  queen    i  Anne,  st.  2. 
Anne,  intituled  *  An  act  for  punishing  of  accessories  to  felonies  and  receivers  c.  9.  s.  1. 
of  stolen  goods;  and  to  prevent  the  wilful  burning  and  destroying  of  ships,' 
as  relates  to  accessories ;  and  an  act  passed  in  the  sixth  year  of  the  same  Vulgo, 
reign,  intitled  '  An  act  for  the  encouraging  the  discovery  and  apprehending  of  5  Anne,  c.  31. 
housebreakers,'  except  the  special  provision  affecting  the  sheriffs  and  under- 
sherifTs  of  London  and  Middlesex ;  and  an  act  passed  in  the  sixth  year  of  the  ^  q  ^  ^  23. 
reign  of  king  George  the  First,  intituled  *  An  act  for  the  further  preventing 
robbery,  burglary,  and  other  felonies;  and  for  the  more  effectual  transporta- 
tion of  felons;'  and  so  much  of  an  act  passed  in  the  twenty-fifth  year  of  the  25 G.  2.  c.3G. 
reign  of  king  George  the  Second,  intitutled  *'  An  act  for  the  better  preventing  s.  11. 
thefts  and  robberies:  and  for  regulating  places  of  public  entertainment,  and 
punishing  persons  keening  disoroerly  houses,'  as  relates  to  payments  to  pro- 
secutors in   cases  of  felony ;  and  so  much  of  an  act  passed  in  the  twenty-  27  G.  2.  c.  3. 
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aerflbth  year  of  the  same  reign,  intitoled  <  An  act  for  the  better  securing  to 
constables  and  others  the  expenses  of  conveying  offeDdeis  to  gaol,  and  for  al- 
lowing the  charges  of  poor  persons  bound  to  give  evidence  against  felons,*  as 
relates  to  the  allowance  of  compensation  to  poor  persons  appearing  on  recog- 
18  6. 3.'  c,  19.  nizance  to  give  evidence  against  any  one  accusea  of  felony;  and  so  much  of 
9,  7,S»'  an  act  passed  in  the  eighteenth  year  of  the  reign  of  king  George  the  Third, 

intitaled  *  An  act  for  the  payment  of  costs  to  parties  on  complaints  deterroiaed 
before  justices  of  the  peace  out  of  sessions;  fdjk  the  payment  of  the  charges 
of  constables  in  certain  cases;  and  for  the  more  effectual  payment  of  charges 
to  witnesses  and  prosecutors  of  any  larceny  or  other  felony,  as  relates  to  pay- 
ments and  allowaaces  to  prosecutors  and  other  persons  appearing  on  recogoi- 
xanee  or  subpcena  to  give  evidence  as  to  any  feionv,  and  to  rules  and  regula- 
liooB  touching  the  costs  and  charges  to  be  allowed  to  such  prosecutors  and 
43  6. 3.  e. 59.  perions;  and  so  much  of  an  act  passed  in  the  forty-third  year  of  the  same 
''^*  veign,  intituled  'An  act,  for  remedying  certain  defects  in  the  laws  relative 

to  the  building  and  repairing  of  county  bridges  and  other  works  maintained 
at  the  expense  of  the  inhabitants  of  counties  in  England,*  as  relates  to  laj- 
48 G. 3.  c.  113.  ing  the  property  in  the  surveyor  of  county  bridges  in  any  indictment;  and  so 
8. 5.  much  of  an  act  passed  in  the  same  year,  for  providing,  anx>ng  other  thin^ 

for  the  more  convenient  trial  of  accessories  in  felonies,  as  relates  to  the  tnal 
of  accessories,  except  the  special  provisions  therein  contained  as  to  ac- 
cessories before  the  fact  in  murder;  and  an  act  passed  in  the  fifty-sixth 
56  0.3.  c.  73.  year  of  the  same  reign,  intituled  '  An  act  for  removing  difficulties  in  the  ton- 
viction  of  offenders  stealing  property  from  mines  ;*  and  an  act  passed  in  the 
fifty-eiehth  year  of  the  same  rei^,  intitutled  *  An  act  for  repealing  such 

58  G.  3.  c.  70,    parts  of  several  acts  as  allow  pecuniary  and  other  rewards  upon  the  conviction 

of  persons  for  highway  robbery  and  otner  crimes  and  offences;  and  for  facilitat- 
ing the  means  of  prosecuting  persons  accused  of  felony  and  other  offences,* 
except  so  much  thereof  as  relates  to  disorderly  houses;  and  an  act  passed  in 
the  nfly-ninth  year  of  the  same  reign,  intituled  *  An  act  to  facilitate  the  trial 
59G.3.C.27.  of  felonies  committed  on  board  vessels  employed  on  canals,  navigable  rivers, 
and  inland  navigations  ;*  and  another  act  passed  in  the  same  year,  intituled 

59  G.  3.  e.  96.     «  An  act  to  facilitate  .the  trials  of  felonies  committed  on  stage-coaches  and 

stage- waggons  and  other  such  carriages,  and  of  felonies  committed  on  the 
boundaries  of  counties  ;*  and  an  act  passed  in  the  first  year  of  his  present  Ma- 

1  G.  4.  c.  102.  jesty's  reign,  for  making  general  the  provisions  of  the  said  recited  act  of  the 
fifty-sixth  year  of  the  reign  of  king  George  the  Third ;  and  so  much  of  an  act 

3  G.4.  c.  38.  pased  in  the  third  year  of  the  present  reign,  intituled  *  An  act  for  the  further 
and  more  adequate  punishment  of  persons  convicted  of  manslaughter,  and  of 
servants  convicted  ot  robbing  their  masters,  and  of  accessories  before  the  fact 
to  grand  larceny  and  certain  other  felonies,*  as  provides  that  accessories  be- 
fore the  fact  may  be  indicted  for  a  misdemeanor ;  and  so  much  of  another  ad 

3  G.  4.  c.  126.    passed  in  the  same  year,  intituled  *  An  act  to  amend  the  general  laws  now  in 

s.  60.  Deing  for  regulating  turnpike  roads  in  that  part  of  Great  Britain  called  Bag- 

land,  as  relates  to  stating  in  any  indictment  any  things  to  be  the  property  of 
the  clerk  to  the  trustees  or  commissioners,  as  therem  mentioned ;  and  an  ad 

6  G.  4.  c.  56.  passed  in  the  sixth  year  of  the  present  reign,  intituled  *  An  act  to  amend  two 
acts  for  removing  difficulties  in  the  conviction  of  offenders  stealing  property 
in  mines  and  from  corporate  bodies,*  ahall  be  and  the  same  are  hereby  repealed, 
except  so  far  as  any  of^  the  said  acts  relate  to  Scotland  or  Ireland,  or  repeal 
the  whole  or  any  part  of  any  other  acts,  and  except  as  to  offences  committed 
before  the  passing  of  this  act,  which  shall  be  dealt  with  and  punished  as  if  this 
act  had  not  been  passed. 
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^n  jlct  for  consolidating  and  amending  the  Statutes  in  England  relO' 
tive  to  Offences  against  the  Person,  [97th  June,  1828.3 

WasREAB  it  is  expedient  to  repeal  various  statutes  now  in  force  in  that  part 
of  the  United  Kingdom  called  England,  relative  to  offences  against  the  per- 
son, in  order  that  the  provisions  contained  in  those  statutes  may  he  amended 
and  consolidated  into  tliis  act;  be  it  therefore  enacted  by  the  King^s  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  iu  this  present  parliament  assembled,  and  by 
the  authority  of  the  same.  That  so  much  of  the  great  charter  made  in  the  Repeal  of 
ninth  year  of  the  reign  of  King  Henry  the  Third,  as  relates  to  inquisitions  of  9  u^  3^  ^^  26,] 
life  or  member;  and  so  much  of  a  statute  made  in  the  fifty-second  year  of  52 H. 3.  c.  25. 
the  same  reiso,  as  relates  to  murder;  and  so  much  of  a  statute  made  in  the  3  Ed.  1.  c.  11 
third  year  of  the  reign  of  King  Edward  the  First,  as  relates  to  inquests  of  and  13. 
murder,  and  the  writ  of  Odio  et  aii&y  and  to  any  person  ravishing  or  taking  4  Ed.  1.  st.  3. 
away  by  force  any  female  as  therein  mentioned;  and  so  much  of  a  statute  ^'^' 
inade  in  the  fourth  year  of  the  same  reign,  intituled  "  The  statute  of  bi-  \^'J"y*  ^' 
gamy,"  as  relates  to  bigamists;  and  so  much  of  a  statute  made  in  the  sixth     ^'  A  31 
year  of  the  same  reign,  as  relates  to  any  person  killinz  another  by  misfor-  V-^  ?8t  1 
tune  or  in  his  own  defence,  or  in  other  manner  without  felony  ;  and  so  much   c.  3/       '   * 
of  a  statut«  made  at  Westminster  in  the  thirteenth  year  of  the  same  reign,  as  13  Ed.  3.  at.  3. 
relates  to  the  writ  of  Odio  et  atid  and  to  rape  ;  and  so  much  of  a  statute  made  c.  2.      ' 
in   the  ninth  year  of  the  reign  of  King  Edward  the  Second,  commonly  25  Ed.  3.  st.  5. 
called    AriicuU   Qeri,   as    relates   to    laying  violent  hands   on    a    clerk;   Partof  c.  2. 
and  so  much  of  a  statute  made  in  the  eighteenth  year   of  the  reign   of  ^0  Ed.  3.  e.  5. 
kins  Edward  the  Third,  as  relates  to   bigamists;  and  so  much  of  a  statute  lltich.2  c.  15. 
made  in  the  twenty-fifth  year  of  the  same  reign,  as  relates  to  petit  treason;  €  Wch.2,8t,l. 
and  so  much  of  a  statute  made  in  the  fiftieth  year  of  the  same  reign,  as  re-  t'u  a      k 
lates  to  the  arrests  of  persons  of  holy  church ;  and  so  much  of  a  statute  made  5  g'  a  ^1  5 
in  the  first  year  of  the  reign  of  king  Richard  the  Second,  as  relates  to  the  like  2  H.'s.'st  l' 
arrests ;  and  so  much  of  a  statute  made  in  the  sixth  year  of  the  same  reign,  as  c.  9*. 
relates  to  ravishers,  and  to  women  ravished  ;  and  so  much  of  a  statute  made  11 H.  6.  c.  II. 
in  the  fifth  year  of  the  reign  of  king  Henry  the  Fourth,  as  relates  to  cutting 
the  tongues  or  putting  out  the  eyes  of  any  the  king's  lie^e  people,  and  to  anv 
assault  upon  the  servant  of  a  knight  of  the  shire  in  parliament ;  and  so  much 
of  a  statute  made  in  the  second  year  of  the  reign  of^  king  Henry  the  Fifth,  as  3  H.  7.  c.  t. 
relates  to  persons  fleeing  for  murders,  manslaughters,  robberies,  and  bat- 
teries; and  so  much  of  a  statute  made  in  the  eleventh  year  of  the  reign  of  king  3  it  7  ^  14 
Henry  the  Sixth,  as  relates  to  any  assault  or  affray  made  to  any  lord,  knight         •    •   *     • 
of  toe  shire,  citisen,  or  burgess  being  and  attending  at  the  parliament  or 
other  cooncil  of  the  king ;  and  an  act  passed  in  the  third  year  of  the  reign 
of  king  Henry  the  Seventh,  intituled  *  An  act  against  taking  away  of  women   12  H.  7.  c.  7. 
against  their  wills ;'  and  an  act  passed  in  the  same  year,  intituled  *  An  act  that  24  H.  8.  c.  5. 
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the  steward,  treasurer,  and  controller  of  the  kinj^^s  house,  shall  eoqaire  of 

offences  done  within  the  same ;'  and  an  act  passed  in  the  twelfth  year  of  the 

25  H.  8.  c.  6.    same  rei^,  intituled  '  An  act  to  make  some  offences  petty  treason  ;*  and  an 

act  passed  in  the  twenty-fourth  year  of  the  reign  of  Henr?  the  Ei?htfa,  inti- 

tulea  *■  An  act  where  a  man  killing  a  thief  shall  not  forfeit  his  goo£ ;'  and  an 

33  H.  8.  C.12.  act  passed  in  the  twenty-fifth  year  of  the  same  reign,  intituled   'An  act  for 

Part  of  8.  6.     the  punishment  of  the  vice  of  buggery  ;*  and  so  much  of  an  act  passed  in  the 

to  8. 18.  thirty-third  year  of  the  same   reign,  intituled  '  An  act   for  murther    and 

38  H.  8.  c.  23.  malicious  bloodshed  within  the  court,'  as  relates  to  the  punishment  of  man- 

slaughter and  of  malicious  striking,  by  reason  whereof  blood  shall  be  shed; 
and  an  act  passed  in  the  same  year,  intituled  *  An  act  to  proceed  by  a  commis- 
sion of  oyer  and  determiner  against  such  persons  as  snail  confess  treasons, 
without  remanding  the  same  to  be  tried  in  the  same  shire  where  the  off*ence 
was  committed  ;*  and  so  much  of  an  act  passed  in  the  first  year  of  the  reign 
1  Ed.  6.  c.  12.  of  King  Edward  the  Sixth,  intituled  *  An  act  for  the  repeal  of  certain  statutes 
s.  10. 13. 16.      concerning  treasons,  felonies,  etc.,'  as  relates  to  petty  treason  and  murder, 
and  22.  and  to  bigamists,  but  nothing  therein  now  in  force  relating  to  forei«:n  pleas  or 

dower ;  and  so  much  of  an  act  passed  in  the  fifth  and  sixth  years  of  the  same 
5  &  6'  Ed.  6.  c.  reign,  intituled  *  An  act  against  quarrelling  and  fighting  in  churches  and 
4.  8.  3.  churchyards,'  as  relates  to  the  punishment  of  persons  convicted  of  striking 

with  any  weapon,  or  drawing  any  weapon  with  intent  to  strike  as  therein  meo* 
tioned ;  and  an  act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  King 
4&5P. &M.    Philip  and  Queen  Mary,  intituled  *An  act  that  accessories  in  murder  and 
^'  ^'  divers  felonies  shall  not  have  the  benefit  of  clergy ;'  and  an  act  passed  in  the 

4  &  5  P.  &  M.  same  years,  intituled  *  An  act  for  the  punishment  of  such  as  shall  take  away 
c*  S*  maidens  that  be  inheritors,  being  within  the  age  of  sixteen  years,  or  that 

'  marry  them  without  consent  of  their  parents;'  and  so  much  of  an  act  pas^^d 
5Eliz.  c.  4. 8.  ii^  the  fifth  year  of  the  rei^n  of  Queen  Elizabeth,  intituled  *  An  act  touching 
21.  divers  orders  for  artificers,  labourers,  servants  of  husbandry,  and  apprentices, 

.as  relates  to  the  punishment  of  any  servant,  workman,  or  labourer  making  any 
5£liz.  c.  17.      assault  or  affray  as  therein  mentioned ;  and  an  act  passed  in  the  same  year,  in- 
tituled '  An  act  for  the  punishment  of  the  vice  of  sodomy ;'  and  an  act  passed  in 
1 8  Eliz.  c.  7.      the  eighteenth  year  of  the  same  reign,  intituled '  An  act  to  take  away  clergy  from 
the  offenders  in  rape  and  burglary,  and  an  order  for  the  delivery  of  clerks  convict 

39  Eliz.  c.  9.     ^ilhout  pur^tion ;"  and  an  act  passed  in  the  thirty-ninth  year  of  the  same 

reign,  intituled  **  An  act  for  takmg  away  of  clergy  from  offenders  against  a 
certain  statute  made  in  the  third  year  of  the  reign  of  King  Henry  the  Seventh, 
Vulgo  2  J.  1.      concerning  the  taking  away  of  women  azainst  their  wills  unlawfully ;"  and  an 
c\  8.  Act  passed  in  the  first  year  of  the  reign  of  King  James  the  First,  intituled  *'  An 

Vulffo  2  J  1       *^'  ^^  **^®  away  the  benefit  of  clergy  from  some  kind  of  manslaughter  ;"  and 
c.  11.  *     an  act  passed  in  the  same  year,  intituled  ^*  An  act  to  restrain  all  persons  from 

marriage  until  their  former  wives  and  former  husbands  be  dead ;"  and  an  act 
22  &  23  C.  2.  passed  m  tlie  twenty-second  and  twenty-third  years  of  the  reign  of  King  Charles 
c.  1.  the  second,  intituled  **  An  act  to  prevent  malicious  maiming  and  wounding;^ 

22  &  23  C  2       ^^^  ^^  much  of  an  act  passed  in  the  same  years,  intituled  '*  An  act  to  prevent 
c."l  1. 8.  9.  ^^^  delivery  up  of  merchant  ships,  and  for  the  increase  of  good  and  serviceable 

shippino^,"  as  relates  to  any  mariner  laying  violent  hands  on  his  commander, 
Vulffo  11  &  12   ^  therem  mentioned ;  and  so  much  of  an  act  passed  in  the  eleventh  vear  of 
W.3.  c.  7. 8.18,  *^®  reign  of  King  William  the  Third,  intituled  *'  An  act  for  the  more  efteclual 
■  '  suppression  of  piracy,"  as  relates  to  any  master  of  a  merchant  vessel,  who  shall 
force  any  man  on  shore,  or  wilfully  leave  him  behind,  or  refuse  to  bring  home 
9  Ann.  c.  14.     ^"^  ™^"  ^^  therein  mentioned ;  and  so  much  of  an  act  passed  in  the  ninth  year 
B,Q,    '         *      of  the  reign  of  Queen  Anne,  intituled  **  An  act  for  the  better  preventing  of 
excessive  and  deceitful  gaming,"  as  relates  to  the  forfeiture  and  punishment  of 
any  person  assaulting  and  beating  or  challenging  or  provoking  to  fight  any 
9  Ann.  c.  16.       <>*"cr  person  on  account  of  any  money  won  as  therein  mentioned ;  and  an  act 
passed  in  the  same  3'ear,  intituled  *^  An  act  to  make  an  attempt  on  the  life  of 
a  privy  counsellor  in  the  execution  of  his  office  to  be  felony  without  benefit  of 
12  G.  1.  c.  34.    clergy ;"  and  so  much  of  an  act  passed  in  the  twelfth  year  of  the  reign  of  King 
8.  6.  George  the  First,  intituled  '*  An  act  to  prevent  unlawful  combinations  of 

workmen  employed  in  the  woollen  manufactures,  and  for  better  payment  of 
2  G.  2  c.  21.  ^^^^^  wages,"  as  creates  any  felony ;  and  an  act  passed  in  the  second  year  of 
the  reign  of  King  George  the  Second,  intituled  "  An  act  for  the  trial  of  mur- 
ders in  cases  where  either  the  stroke  or  death  only  happens  within  that  part  of 
Great  Britain  called  England  ;  and  so  much  of  an  act  passed  in  the  eleventh 
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J  ear  of  the  same  ret^,  intitaled  *'  An  act  for  punishing  sach  persons  as  shall   n  g.  2.  c.  22. 
o  inj  Dries  and  violences  to  the  persons  or  properties  of  his  Majesty's  sub-  Partofs.  1 
Jects,  with  intent  to  hinder  the  exportation  or  corn,  as  relates  to  any  person  and  2. 
Who  shall  beat,  wound,  or  use  any  other  violence  to  any  person  or  driver,  and 
^  much  thereof  as  makes  any  second  offence  felony;  and  so  much  of  an  act 
passed  in  the  twenty-second  year  of  the  same  reign,  intituled  '  An  act  for  the  22  6. 2.  c.  27. 
more  effectual  preventing  of  frauds  and  abuses  committed  by  persons  em-  P^"^  of  s.  12. 
ployed  in  the  manufacture  of  hats,  and  in  the  woollen,  linen,  fustian,  cotton, 
iron,  leather,  fur,  hemp,  flax,  mohair,  and  silk  manufactures ;  and  for  pre- 
venting unlawful  combinations  of  journeymen  dyers  and  journeymen  hot- 
pressers,  and  of  all  persons  employed  in  the  said  several  manufactures,  and  for 
the  better  payment  of  their  wages,  as  extends  to  the  persons  therein  mentioned 
that  part  of  the  act  of  the  twelfth  year  of  king  George  the  First  which  is  here- 
inbefore referred  to ;  and  the  whole  of  an  act  passed  in  the  twenty-fiflh  year  25  G.  2.  c.  37. 
of  the  reign  of  king  George  the  Second,  intituled,  ^  An  act  for  better  preventing  except  s.  9. 
the  horrid  crime  of  murder,'  except  so  far  as  relates  to  rescues  and  attempts  and  10. 
to  rescue;  and  so  much  of  an  act  passsed  in  the  twenty-sixth  year  of  the  same  26  G.  2.  c.  19. 
reign,  intituled  '  An  act  for  enforcing  the  laws  against  persons  who  steal  or  s.  11. 
detain  shipwrecked  goods,  and  for  the  relief  of  persons  suffering  loss  thereby,' 
as  relates  to  any  person  who  shall  be  assaulted,  beaten,  and  wounded  for  the 
exercise  of  his  duty  in  the  salvage  of  any  vessel,  goods,  or  effects,  as  therein 
mentioned ;  and  so  much  of  an  act  passed  in  the  thirtieth  year  of  the  reign  <>f  on  q  3  c.  48. 
king  Ckorge  the  Third,  intituled  *  An  act  for  discontinuing  the  judgment 
which  has  been  required  by  law  to  be  given  against  women  convicted  of  cer- 
tain crimes,  and  substituting  another  judgment  in  lieu  thereof,'  as  relates  to 
petit  treason ;  and  so  much  of  an  act  passed  in  the  thirty-third  year  of  the  33  q  3  ^  ^y 
same  reign,  intituled  'An  act  for  better  preventing  offences  in  obstructing,  de-  5.  2. 
stroying,  or  damaging  ships  or  other  vessels,  and  in  obstructing  seamen.  Keel- 
men,  casters,  and  ship  carpenters  from  pursuing  their  lawful  occupations,'  as 
relates  to  any  seaman,  keeiman,  caster,  ship  carpenter,  or  other  person,  who 
shall  prevent,  hinder,  or  obstruct,  or  assault,  beat,  wound,  or  do  any  bodily 
violence  or  hurt  to  any  seaman,  keeiman,  caster  or  ship  carpenter,  as  therein 
pa^rticularly  mentioned ;  and  an  act  passed  in  the  thirty-fifth  year  of  the  same  35  G.  3.  c.  67, 
reign,  intituled  *  An  act  for  rendering  more  effectual  an  act  passed  in  the  first 
year  of  the  reign  of  king  James  the  First,  intituled  *'  An  act  to  restrain  all 
persons  from  marriage   until  their  former  wives  and  former  husbands  be 
dead;"'  and  so  much  of  an  act  passed  in  the  thirty-sixth  year  of  the  same  3^g.3.  c.9. 
reiffn,  intituled  '  An  act  to  prevent  obstructions  to  the  free  passage  of  grain   Part  of  s.  1. 
within  the  kingdom,  as  relates  to  any  person  who  shall  beat,  wound,  or  use  and  2. 
any  other  violence  to  any  person  or  driver,  and  so  much  thereof  as  makes 
any  second  offence  felony ;  and  an  act  passed  in  the  forty-third  jear  of  the  43  q  3  c  58 
same  reign,  intituled  'An  act  for  the  further  prevention  of  malicious  shoot- 
ing, and  attempting  to  discharge  loaded  fire  arms,  stabbing,  cutting,  wound- 
ing, poisoning,  and  the  malicious  using  of  means  to  procure  the  miscarriage 
01  women,  and  also  the  malicious  setting  fire  to  buildings:    and  also  for 
repealing  a  certain  act  made  in  England  in  the  twenty-first  year  of  the  late 
king  James  the  First,  intituled  '*  An  act  to  prevent  the  destroying  and  mur- 
thering  of  bastard  children,"  and  also  an  act  made  in  Ireland  in  the  sixth  year 
of  the  reign  of  the  late  queen  Anne,  also  intituled  '*  An  act  to  prevent  the 
destroying  and  rourthering  of  bastard  children,^'  and  for  making  other  pro- 
visions in  lieu  thereof;'  and  an  act  passed  in  the  same  forty-third  year,  inti-   43  g.3.  c.  113. 
tuled  '  An  act  for  the  more  effectually  providing  for  the  punishment  of  of- 
fences in  wilfully  casting  away,  burning,  or  destroying  ships  and  vessels,  and 
for  the  more  convenient  trial  of  accessories  in  felonies,  and  for  extending  the 
powers  of  an  act  made  in  the  thirty-third  year  of  the  the  reign  of  king  Henry 
the  Eighth,  as  far  as  relates  to  murders,  to  accessories  to  murders,  and  to  man- 
slaughters ;'  and  an  act  passed  in  the  fifty- fourth  year  of  the  reign  of  king  George   ^,f^^      ^ , 
the  Third,  intituled  '  An  act  for  the  more  effectual  prevention  of  child-steal-   ^*  ^"^'  ^'  '"** 
ing;'  and  so  much  of  an  act  passed  in  the  fifty-eighth  year  of  the  same  reign,   59  g.  3.  c.Sd. 
intituled  'An  act  to  extend  and  render  more  effectual  the  present  regulations  s.  I. 
for  the  relief  of  seafarin?  men  and  boys,  subjects  of  the  tJnitcd  Kingdom  of 
Great  Britain  and  Ireland,  in  foreign  parts,*  as  relates  to  the  trial  of  offences 
against  the  act  of  king  William  the  Third,  hereinbefore  mentioned;  and  so 
much  of  an  act  passed  in  the  first  year  of  the  reign  of  his  present  Majesty,   1  q  4  (.  90 
intituled  '  An  act  to  remove  doubts  and  to  remedy  defects  in  the  Kiw,  with   ^  2       ' 
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respect  to  certain  offences  committed  upon  the  sea  or  within  the  jurifldictiiNl 

of  the  Admiralty,'  as  refers  to  the  act  of  the  forty-third  year  of  the  reign  o^ 
king  George  the  Third,  hereinbefore  first  mentioned;  and  an  act  passed  ia 
1 6.4.  c.  115.    the  same  first  year,  intituled  '  An  act  to  repeal  so  much  of  the  several  acl» 
passed  in  the  thirty-ninth  year  of  the  reign  of  Elizabeth,  the  fourth  of  George 
the  First,  the  fifth  and  eighth  of  George  the  Second,  as  inflicts  capital  punish- 
ment on  certain  offences  therein  specined,  and  to  provide  more  suitable  and 
1  &  2  G.4.C.     eflfectuai  punishment  for  such  offences;^  and  so  much  of  an  act  passed  in  the 
^^*  first  and  second  years  of  the  present  reign,  intituted  '  An  act  for  the  amend- 

ment of  the  law  of  rescue,  as  relates  to  the  offences  of  assaulting,  beating, 
3  6. 4.  c.  38.    and  wounding  therein  mentioned ;  and  an  act  passed  in  the  third  ^ear  of  toe 
present  reign,  intituled  '  An  act  for  the  further  and  adequate  punishment  of 
persons  convicted  of  manslaughter,  and  of  servants  convicted  of  robbing  their 
masters,  and  of  accessories  before  the  fact  to  grand  larceny,  and  certain  other 
3G«4.c.  114.    felonies^  and  so  much  of  an  act  passed  in  the  same  year,  intituled  *  An  act 
to  provide  for  the  more  effectual  punishment  of  certain  offences  by  imprt- 
sonment  with  hard  labour,*  as  relates  to  any  of  the  assults  therein  mentioned  % 
shall  continue  in  force  until  and  throughout  the  last  day  of  June  in  the  pre- 
sent year,  and  shall  from  and  after  that  day,  as  to  that  part  of  the  United 
Kingdom  called  England,  and  as  to  offences  committed  within  the  jurisdic- 
tion of  the  Admiralty  of  England,  be  repealed,  except  so  far  as  any  of  the 
said  acts  may  repeal  the  whole  or  any  part  of  any  other  acts,  and  except  as  to 
offences  committed  before  or  upon  the  said  last  day  of  June,  which  shall  be 
dealt  with  and  punished  as  if  tnisact  had  not  been  passed  ;  and  this  act  shall 
Commence-       commence  and  take  effect  (except  as  b  hereinbefore  excepted)  on  the  first  day 
ment  of  this      of  July  in  the  present  year, 

^^'  II.  And  be  it  enacted.  That  every  offence,  which  before  the  commencement 

Petit  Treason    of  this  act  would  haveamounted  to  petit  treason,  shall  be  deemed  to  be  murder . 
to  be  treated     only,  and  no  greater  offence;  and  all  persons  guilty  in  respect  thereof,  whether 
in  all  respects  as  principals  or  as  accessories,  shall  be  dealt  with,  indicted,  tried,  and  pa- 
aa  Murder.        nished  as  principals  and  accessories  in  murder. 

Punishment  of  III.  Ana  be  it  enacted,  That  every  person  convicted  of  murder,  or  of  being 
Princ'pals  and  an  accessory  before  the  fact  to  murder,  shall  suffer  death  as  a  felon  $  and  every 
Accessories  in  accessory  after  the  fact  to  murder  shall  be  liable,  at  the  discretion  of  the 
Murder.  court,  to  be  transported  beyond  the  seas  for  life,  or  to  be  imprisoned,  with  or 

without  hard  labour,  in  the  common  gaol  or  house  of  correction,  for  any  term 
not  exceeding  four  years. 
Period  of  Ex«  IV.  And  be  it  enacted.  That  every  person  convicted  of  murder  shall  be  exe- 
ccution  and  cuted  according  to  law  on  the  day  next  but  on^  after  that  on  which  the  sen- 
Marks  of  In-  tence  shall  be  passed,  unless  the  same  shall  happen  to  be  Sunday,  and  in  that 
famy.  case  on  the  Monday  following;  and  the  body  of  every  murderer  shall  after 

execution,  either  be  dissected  or  hung  in  chains,  as  to  the  court  shall  seem 
Sentence  to  be  meet ;  and  sentence  shall  be  pronounced  immediately  after  the  conviction  of 
pronounced  every  murderer,  unless  the  court  shall  see  reasonable  cause  for  postponing 
immediately,  the  same;  and  such  sentence  shall  express  not  only  the  usual  judgment  of 
death,  but  also  the  time  hereby  appointed  for  the  execution  thereof,  and  that 
the  body  of  the  offender  shall  be  dissected  or  hung  in  chains,  whichsoever  of 
power  to  the  two  the  court  shall  order :  provided  always,  that  after  such  sentence  shall 

respite.  bave  been  pronounced,  it  shall  be  lawful  for  the  court  or  judge  to  stay  the  exe- 

cution thereof,  if  such  court  or  judge  shall  so  think  fit 
AstotheDis-       V.  And  be  it  enacted.  That  whenever  dissection  shall  be  ordered  by  such 
section  of  the    sentence,  the  bodv  of  the  murderer,  if  executed  in  the  county  of  Middlesex  or 
Bodies  of  city  of  London,  shall  be  immediately  conveyed  by  the  sheriffor  sheriffs,  or  his 

Murderers.        or  their  officers,  to  the  hall  of  the  Surgeon^s  Company,  or  to  such  other  place 
as  the  said  company  shall  appoint,  and  shall  be  delivered  to  such  person  as 
the  said  company  shall  appoint,  for  the  purpose  of  being  dissected;  and 
the  body  of  the  murderer,  if  executed  elsewhere,  shall  in  like  manner  be. 
delivered  to  such  surgeon  as  the  court  or  judge  shall  direct,  for  the  same 
purpose. 
Prison  Regu-         ^l*  -^^^  be  it  enacted,  that  every  person  convicted  of  murder  shall,  after 
latioDs  as  to     judgment,  be  confined  in  some  place  within  the  prison,  apart  from  all  other 
Murderers         prisoners,  and  shall  be  fed  with  bread  and  water  only,  and  with  no  other  food 
under  sen-         or  liquor,  except  in  case  of  receiving  the  sacrament,  or  in  case  of  any  sick- 
^"^c*  ness  or  wound,  in  which  case  the  surgeon  of  the  prison  may  order  other  ne- 

cessaries to  be  administered ;  and  no  person  but  the  gaoler  and  his  servants^ 
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I^Bd  the  ehaplatn  aod  sur|eoii  of  tbe  prison,  shall  have  access  to  any  such  con* 
vict^  without  the  permissioa  in  writing  of  the  court  or  jud^e  before  whom  such 
convict  shall  have  been  tried,  or  of  the  sheriff  or  his  deputy :  provided  always, 
that  in  case  the  conrt  or  Judge  shall  think  fit  to  respite  the  execution  of  such 
convict,  such  court  or  judge  may,  by  a  licence  in  writing,  relax,  during  the  pe- 
riod of  the  respite,  all  or  any  of  the  restraints  or  regu&tions  hereinbefore  di- 
rected to  be  observed. 

VII.  And  be  it  enacted,  That  if  any  of  his  Majesty's  subjects  shall  be  British  sub- 
charged  in  England  with  any  murder  or  manslaughter,  or  with  being  acces*  Jects  may  be 
sory  Defore  the  fact  to  any  murder,  or  aAer  the  fact  to  any  murder  or  man-  tried  in  Eng- 
slaughter,  the  same  being  respectively  committed  on  land  out  of  the  United  |/^°^  ^^^  ™°f' 
Kingdom,  whether  within  the  King's  dominions  or  without,  it  shall  be  lawful   rP^  ^j*  ^^^' 
for  any  justice  of  the  peace  of  the  county  or  place  where  the  person  so  charged  '  ^°    '^^Ij 
shall  be,  to  take  cognizance  of  the  offence  so  charged,  and  to  proceed  therein  ^broi^ 
as  if  the  same  had  been  committed  within  the  limits  of  his  orainary  jurisdic- 
tion ;  and  if  any  person  so  charged  shall  be  committed  for  trial,  or  admitted 
to  bail  to  answer  such  charge,  a  commission  of  oyer  and  terminer  under  the 
great  seal  shall  be  directed  to  such  persons,  and  into  such  county  or  place  as 
shall  be  appointed  by  the  Lord  Chancellor,  or  Lord  Keeper  or  Lords  Commis- 
sioners of  the  great  seal,  for  the  speedy  trial  of  any  such  offender  $  and  such 
persons  shall  have  full  power  to  enquire  of,  hear,  and  determine  all  such  of- 
fences, within  the  county  or  place  limited  in  their  commission,  by  such  good 
and  lawful  men  of  the  said  county  or  place  as  shall  be  returned  before  them 
for  that  purpose,  in  the  same  manner  as  if  the  offences  had  been  actually  com- 
mitted in  the  said  county  or  place:  provided  always,  that  if  any  peers  of  the  Proviso, 
realm,  or  persons  entitled  to  the  privilege  of  peerage,  shall  be  indicted  of  any 
such  offences,  by  virtue  of  any  commission  to  be  granted  as  aforesaid,  they 
shall  be  tried  by  their  peers  in  the  manner  heretofore  used:  provided  also, 
that  nothing  herein  contained  shall  prevent  any  person  from  being  tried  in  any 
place  out  of  this  kingdom  for  any  murder  or  manslaughter  committed  out  of 
this  kingdom,  in  the  same  manner  as  such  person  might  have  been  tried  before 
the  passing  of  this  act. 

yilL  And  be  it  enacted.  That  where  any  person  being  felonionslv  stricken,  Provision  for 
poisoned,  or  otherwise  hurt  upon  tbe  sea,  or  at  any  place  out  of  England,   ^he  trial  of 
shall  die  of  such  stroke,  poisoning,  or  hurt  in  England,  or  being  feloniously   ^^rtkr  >|^d 
stricken,  poisoned,  or  otherwise  hurt  at  any  place  in  England,  shall  die  of  m^naUughter, 
such  stroke,  poisoning,  or  hurt,  upon  the  sea,  or  at  any  place  out  of  England,  ^^^^i^  or\bc 
every  offence  committed  in  respect  of  any  such  case,  whether  the  same  shall   cause'of  death 
amount  to  the  offence  of  murder  or  of  manslaughter,  or  of  being  accessory  QQiy^  happens 
before  the  fact  to  murder,  or  after  the  fact  to  murder  or  manslaughter,  may  in  Eogland. 
be  dealt  with,  enquired  of,  tried,  determined  and  punished  in  the  county  or 
place  in  England  m  which  such  death,  stroke,  poisoning,  or  hurt  shall  happen, 
in  the  same  manner,  in  all  respects,  as  if  such  offence  had  been  wholly  com- 
mitted in  that  county  or  place. 

IX.  And  be  it  enacted,  That  every  person  convicted  of  manslaughter  shall  Punishment  of 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  manslaughter. 
life,  or  for  any  terra  not  less  than  seven  years,  or  to  be  imprisoned,  with  or 

without  hard  labour,  in  the  common  gaol  or  house  of  correction,  for  any  term 
not  exceeding  four  years,  or  to  pay  such  fine  as  the  Court  shall  award. 

X.  Provided  always,  and  be  it  enacted.  That  no  punishment  or  forfeiture  As  to  homi- 
shall  be  incurred  by  any  person  who  shall  kill  another  by  misfortune  or  in  his  cide  not  felo- 
own  defence,  or  in  any  other  manner  without  felony.  nious. 

'   XI.  And  be  it  enacted,  That  if  any  person  unlawfully  and  maliciously  shall  Attempts  to 

administer  or  attempt  to  administer  to  any  person,  or  shall  cause  to  be  taken  murder,  when 

by  any  person,  any  poison  or  other  destructive  thing,  or  shall  unlawfully  and  evidenced  by 

maliciously  attempt  to  drown,  suffocate,  or  strangle  any  person,  or  shall  un-  certain  acts, 

lawfully  and  maliciously  shoot  at  any  person,  or  shall,  dy  drawing  a  trigger,  '^^^  ^  ^^' 

or  in  any  other  manner,  attempt  to  discharge  any  kind  of  loaded  arms  at  any  P^^^' 
person,  or  shall  unlawfully  and  maliciously  stab,  cut,  or  wound  any  person, 
with  intent,  in  any  of  tlie  cases  aforesaid,  to  murder  such  person,  every  such 
offender,  and  every  person  counselling,  aiding,  or  abetting  such  offender,  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death  as  a  felon. 

XII.  And  be  it  farther  enacted.  That  if  any  person  unlawfully  and  mali-  Shooting  at, 

ciously  shall  shoot  at  any  person,  or  shall,  br  drawing  a  trigger,  or  in  any  or  stabbing, 

other  manner,  attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or  cutting,  or 
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wounding  any 
penon,  with 
intent  to 
maim,  &c. 
shall  be  capi- 
tal, pronded 
the  case  would 
have  been 
murder  if 
death  had  en- 
sued. 


Administering 
poison  or  using 
any  means  to 
procure  the 
miscarriage  of 
a  woman 
quick  with 
child. 

The  like  as  to 
a  woman  not 
quick  with 
child. 


A  woman  se* 
creting  the 
dead  body  of 
her  child,  to 
conceal  the 
fact  of  its 
birth,  guilty 
of  misde- 
meanor. 

ProTiso. 


Sodomy. 


Rape. 

Carnal  know- 
ledge of  a  girl 
under  ten,  tho 
like  of  a  girl 
above  ten  and 
below  twelve. 


What  shall  be 
sufficient  proof 
of  carnal 
knowledge  in 
the  four  pre- 
ceding 


shall  unlawfully  and  maliciously  slab,  cut,  or  wound  any  person,  with  intent* 
in  any  of  the  cases  aforesaid,  to  maim,  disfigure,  or  disable  such  person,  or  to 
do  some  other  grievous  bodily  harm  to  such  person,  or  with  intent  to  resist  or 
prevent  the  lawful  apprehension  or  detainer  of  the  party  so  offending,  or  of 
any  of  his  accomplices,  for  any  offence  for  which  he  or  they  may  respectively 
be  liable  by  law  to  be  apprehended  or  detained,  every  such  offender,  ana 
every  person  counselliog,  aiding^,  or  abetting  such  offender,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  suffer  death  as  a  felon :  provided 
always,  that  in  case  it  shall  appear,  on  the  trial  of  any  person  indicted  for  any 
of  the  offences  above  specified,  that  such  acts  of  shootio<^,  or  of  attempting  to 
discharge  loaded  arms,  or  of  stabbing,  cutting,  or  wounding  as  aforesaid,  were 
committed  under  such  circumstances,  that  it  death  had  ensued  therefrom,  the 
same  would  not  in  law  have  amounted  to  the  crime  of  murder,  in  every  such 
case  the  person  so  indicted  shall  be  acquitted  of  felony. 

XIII.  And  be  it  enacted.  That  if  any  person,  with  intent  to  procure  the  mis- 
carriage of  anv  woman  then  being  quick  with  child,  unlawfully  and  mali- 
ciously shall  administer  to  her,  or  cause  to  be  taken  by  her,  any  poison  or 
other  noxious  thing,  or  shall  use  anv  inslrnment  or  other  means  whatever 
with  the  like  intent,  every  such  offenifer,  and  every  person  counselling,  aiding, 
or  abetting  such  offender,  shall  be  guilty  of  felony,  and  being  convicira 
thereof,  shall  suffer  death  as  a  felon ;  and  if  any  person,  with  intent  to  procure 
the  miscarriage  of  any  woman  not  being,  or  not  being  proved  to  De,  then 
quick  with  child,  unlawfully  and  maliciously  shall  administer  to  her,  or  cause 
to  be  taken  by  her,  any  medicine  or  other  thing,  or  shall  use  any  instrument 
or  other  means  whatever  with  the  like  intent,  every  such  offender,  and  every 
person  counselling,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  anj  term  not  exceeding  fourteen  years  nor 
less  than  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in 
the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding  three 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 
(if  the  Court  shall  so  think  fit),  in  addition  to  such  imprisonment. 

XIV.  And  be  it  enacted.  That  if  any  woman  shall  be  delivered  of  a  child, 
and  (shall,  by  secret  burying  or  otherwise  disposing  of  the  dead  body  of  the 
said  child,  endeavour  to  conceal  the  birth  thereof,  every  such  offender  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable  to  be  im- 
prisoned, with  or  without  hard  labour,  in  the  common  gaol  or  house  of  cor- 
rection, for  any  term  not  exceeding  two  years ;  and  it  shall  not  be  necessary 
to  prove  whether  the  child  died  before,  at,  or  after  its  birth :  provided  always, 
that  if  any  woman  tried  for  the  murder  of  her  child  shall  be  acquitted  thereof, 
it  chall  be  lawful  for  the  jury,  by  whose  verdict  she  shall  be  acquitted,  to  find, 
in  case  it  shall  so  appear  in  evidence,  that  she  was  delivered  of  a  child,  and 
that  she  did,  by  secret  burying  or  otherwise  disposing  of  the  dead  body  of  such 
child,  endeavour  to  conceal  the  birth  thereof,  and  thereupon  the  Court  may 
pass  such  sentence  as  if  she  had  been  convicted  upon  an  indictment  for  the 
concealment  of  the  birth. 

XV.  And  be  it  enacted,  That  every  person  convicted  of  the  abominable 
crime  of  buggery,  committed  either  with  mankind  or  with  any  aninsal,  shall 
suffer  death  as  a  felon. 

XVI.  And  be  it  enacted.  That  every  person  convicted  of  the  crime  of  tape 
shall  suffer  death  as  a  felon. 

XVII.  And  be  it  enacted.  That  if  any  person  shall  unlawfully  and  camallw 
know  and  abuse  any  girl  under  the  age  of  ten  years,  every  such  offender  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death  as  a  felon  ; 
and  if  any  person  shall  unlawfully  and  carnally  know  and  abuse  any  girl,  beinr 
above  the  age  of  ten  years  and  under  the  age  of  twelve  yeavs,  every  such  of^ 
fender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be 
liable  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or 
house  of  correction,  for  such  term  as  the  Court  shall  award. 

X  VIII.  And  whereas  upon  trials  for  the  crimes  of  buggery  and  of  rape,  and 
of  carnally  abusing  girls  under  the  respective  ages  hereinbefore  mentioned, 
offenders  frequently  escape  by  reason  of  the  difficulty  of  the  proof  which  has 
been  required  of  the  completion  of  those  several  crimes ;  for  remedy  thereof 
be  it  enacted y  That  it  shall  not  be  necessary,  in  any  of  those  cases,  to  prove 
the  actual  emission  of  seed  in  order  to  constitute  a  carnal  knowledge,  but  that 
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the  carnal  knowledge  shall  be  deedied  complete  upon  proof  of  penetration 
oalj. 

XIX.  And  be  it  enacted,  that  where  any  woman  shall  have  any  interest.  Forcible  ab- 
whether  legal  or  eonitable,  present  or  future,  absolute,  conditional,  or  con-  duction  of  a, 
tingeot,  in  any  real  or  personal  estate,  or  shall  be  an  heiress  presumptive  or  woman  on  ac« 
next  of  kin  to  any  one  having  such  interest,  if  any  person  shall,  from  motives  count  of  her 
of  lucre,  take  away  or  detain  such  woman  a^inst  her  will,  with  intent  to  fortune,  with 
marry  or  defile  her,  or  to  cause  her  to  be  married  or  defiled  by  any  other  pjer-  intent  to 
son,  every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  marry  her,  &c. 
such  offender,  shall  be  suiity  of  felony,  and  being  convicted  thereof,  shall  be 

liable  to  be  transportni  l>eyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common 
gaol  or  house  of  correction,  for  any  term  not  exceeding  four  years. 

XX.  And  be  it  enacted,  that  if  anj  person  shall  unlawfully  take,  or  cause  Unlawful  ab- 
to  betaken,  any  unmarried  girl,  bemg  under  the  age  of  sixteen  years,  out  of  duction  of  a 
the  possession  and  against  the  will  of  Tier  father  or  mother,  or  of  any  other  girl  from  her 
person  having  the  lawful  care  or  charge  of  her,  every  such  offender  shall  be  P*"^'?^^ 
guilty  of  a  misdemeanor,  and  bein^  convicted  thereof,  shall  be  liable  to  sufier  ffi^v<^^^'* 
such  punishment,  by  fine  or  imprisonment,  or  by  both,  as  the  Court  shall 

award. 

XXI.  And  be  it  enacted,  that  if  any  person  shall  maliciously,  either  by  force  cbild-stcal- 
or  fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or  detain,  any  child  un-  log. 

der  the  age  of  ten  yeais,  with  intent  to  deprive  the  parent  or  parents,  or  any 

other  person  having  the  lawful  care  or  charge  of  such  child,  of  the  possession 

of  such  child,  or  with  intent  to  steal  any  article  upon  or  about  the  person  of 

such  child,  to  whomsoever  such  article  may  belong ;  or  if  any  person  shall, 

with  any  such  intent  as  aforesaid,  receive  or  harbour  any  such  child,  knowing 

the  same  to  have  been,  by  force  or  fraud,  led,  taken,  decoyed,  enticed  away, 

or  detained  as  hereinbefore  mentioned ;  every  such  offender,  and  every  person 

counselling,  aiding,  or  abettine  snch  offender,  shall  be  guilty  of  felony,  and 

being  convicted  thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for 

the  term  of  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in 

the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding  two  years, 

and,  if  a  male,  to  be  onc«,  twice,  or  thrice  publicly  or  privatelywhinped  (if  the 

Court  shall  so  think  fit,)  in  addition  to  such  imprisonment:  provided  always.  Not  to  extend 

that  no  person  who  shall  have  claimed  to  be  the  father  of  an  illegitimate  child,  to  fathers  tak- 

or  to  have  any  right  to  the  possession  of  such  child,  shall  be  liable  to  be  pro-  infT  their  ille- 

seen  ted  by  virtue  hereof,  on  account  of  his  getting  possession  of  such  child,  gitimate  child* 

or  taking  such  child  out  of  the  possession  of  the  mother,  or  any  other  person  ^^^* 

having  the  lawful  charge  thereof. 

Xxil.  And  be  it  enacted,  that  if  any  person,  being  married,  shall  marry  any  Bigamy. 
other  person  during  the  life  of  the  former  husband  or  wife,  whether  the  second 

"       "    ~     "     '  very  such  offender, 

offender,  shall  be 
be  transported 

beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or  with- 
out hard  labour,  in  the  common  gaol  or  house  of  correction,  for  any  term  not 
exceeding  two  years;  and  any  such  offence  may  be  dealt  with,  enquired  of,  Place  of  trial. 
tried,  determined,  and  punished  in  the  county  where  the  offender  ^all  be  ap- 
prehended or  be  in  custody,  as  if  the  offence  had  been  actually  committed  in 
that  county  :  provided  always,  that  nothing  herein  contained  shall  extend  to  Ezcrptioni. 
any  second  marriage  contracted  out  of  England  by  any  other  than  a  subject 
of  his  Majesty,  or  to  trnj  person  marrying  a  second  time,  whose  husband  or 
wife  shall  have  been  contmually  absent  from  such  person  for  the  space  of  seven 
years  then  last  past,  and  shall  not  have  been  known  by  such  person  to  be  living 
within  that  time,  or  shall  extend  to  any  person  who  at  the  time  of  such  second 
marriage  shall  have  been  divorced  from  the  bond  of  the  first  marriage,  or  to 
any  person  whose  former  marriage  shall  have  been  declared  void  by  the  sen- 
tence of  any  Court  of  competent  jurisdiction. 

XXIII.  And  be  it  enacted,  that  if  any  person  shall  arrest  any  clergyman  Arresting  a 
upon  any  civil  process,  while  he  shall  be  performing  divine  service,  or  shall,  clergyman 
with  the  knowledge  of  such  person,  be  goin?  to  penorm  the  same,  or  return-  during  divine 
ing  from  the  performance  thereof,  every  sucn  offender  shall  be  guilty  of  a  mis-  service. 
demeanor,  and  beine  convicted  thereof,  shall  suffer  such  punisoment,  by  fine 
or  imprisomient,  or  oy  both,  as  the  Court  shall  award. 
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ADDENDA,  &c  TO  VOL.  I. 


PuniahmeDt 
for  assaults  on 
officers,  &c. 
for  their  en- 
deavours to 
save  ship- 
wrecked pro- 
perty. 

Assaults  with 
intent  to  com- 
mit felony ; 
assaults  on 
peace  officers ; 
or  to  prevent 
the  arrest  of 
offenders ;  or 
in  pursuance 
of  a  conspi- 
racy to  raise 
wages;  pu- 
nishable with 
hard  labour. 

Assault  on  any 
seaman,  &c.  to 
prevent  him 
from  working; 
assaults  with 
intent  to  ob- 
struct the 
buying  or  sel- 
ling of  grain, 
or  its  free 
passage;  pu- 
nishable be- 
fore two  ma- 
gistrates, with 
imprisonment 
not  exceeding 
three  months. 

Persons  com- 
mitting any 
common  as- 
sault or  bat- 
tery may  be 
compelled  by 
two  magis- 
trates to  pay 
fine  and  costs 
not  exceeding 
5/. 

Application  of 
the  fine. 

Commitment 
on  nonpay- 
ment. 


If  the  magis- 
trates dismiss 
the  complaint^ 
they  shall 
make  out  a 
certificate  to 
that  effects 


XXIV.  And  be  it  enacted,  that  if  any  person  shall  assanlt  and  strike  or 
wound  any  magistrate,  officer,  or  other  person  whatsoever  lawfully  authorized, 
on  account  of  the  exercise  of  his  duty  in  or  concerning  the  preservation  of 
any  vessel  in  distress,  or  of  any  vessel,  goods,  or  effects  wrecked,  stranded,  or 
cast  on  shore,  or  lying  under  water,  every  such  offender,  being  convicted 
thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  or  to  he  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol 
or  house  of  correction,  for  such  term  as  the  Court  shall  award. 

XXV.  And  be  it  enacted,  that  where  any  person  shall  be  charged  with  and 
convicted  of  any  of  the  following  offences  as  misdemeanors;  that  is  to  say,  of 
any  assault  with  intent  to  commit  felony;  of  any  assault  upon  any  peace  of- 
ficer or  revenue  officer  in  the  due  execution  of  nis  duty,  or  upon  any  person 
acting  in  aid  of  such  officer;  of  any  assault  upon  any  person  with  intent  to  re- 
sist or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  assaulting, 
or  of  any  other  person,  for  any  offence  for  which  he  or  the^^  ™>^7  1^  liable  by 
law  to  be  apprehended  or  detained  ;  or  of  any  assault  committed  injpnrsaaoce 
of  any  conspiracy  to  raise  the  rale  of  wages;  in  any  such  case  the  Court  may 
sentence  the  offender  to  he  imprisoned,  with  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding  two  years, 
and  may  also  (if  it  shall  so  think  fit)  fine  the  offender,  and  require  him  to  find 
sureties  for  keeping  the  peace. 

XXVI.  And  he  it  enacted,  that  if  any  person  shall  unlawfully  and  with  force 
hinder  any  seaman,  keelman,  or  caster  from  working  at  or  exercising  his  law- 
ful trade,  business,  or  occupation,  or  shall  beat,  wound,  or  use  any  other  vio- 
lence to  him,  with  intent  to  deter  or  hinder  him  from  working  at  or  exercising 
the  same;  or  if  any  person  shall  beat,  wound,  or  use  any  other  violence  to  any 
person,  with  intent  to  deter  or  hinder  him  from  selling  or  baying  any  wheat 
or  other  grain,  flour,  meal,  or  malt,  in  any  market  or  other  place,  or  shall 
beat,  wound,  or  use  any  other  violence  to  any  person  having  the  care  or  charge 
of  an^  wheat  or  other  grain,  flour,  meal,  or  malt,  whilst  on  its  way  to  or  from 
any  city,  market  town,  or  other  place,  with  intent  to  stop  the  conveyance  of 
the  same,  every  such  offender  may  he  convicted  thereof  before  two  justices  of 
the  peace,  and  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
house  of  correction,  for  any  term  not  exceeding  three  calendar  months:  pro- 
vided always,  that  no  person,  v.  ho  shall  be  punished  for  any  such  offence  by 
virtue  of  tUs  provision,  diall  be  punished  for  the  same  oflfence  by  virtue  of 
any  other  law  whatsoever. 

XXVII.  And  whereas  it  is  expedient  that  a  summary  power  of  punishing 
persons  for  common  assaults  and  batteries  should  be  provided  under  the  limit- 
ations hereinafter  mentioned  ;  be  it  therefore  enacted,  that  where  any  person 
shall  unlawfully  assault  or  beat  any  other  person,  it  shall  be  lawful  for  two 
justices  of  the  peace,  upon  complaint  of  the  party  aggrieved,  to  hear  and  de- 
termine such  offence,  and  the  offender,  upon  conviction  thereof  before  them, 
shall  forfeit  and  pay  such  fine  as  shall  appear  to  them  to  be  meet,  not  exceed- 
ing, together  with  costs  ^if  ordered,)  the  sum  of  five  pounds,  which  fine  shall 
be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other  oflicer  of 
the  parish,  township,  or  place  in  which  the  offence  shall  have  been  committed, 
to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the  general  rate  of  the 
county,  riding,  or  division  in  which  such  parish,  township,  or  place  shall  be 
situate,  whether  the  same  shall  or  shall  not  contribute  to  such  j^eneral  rate; 
and  the  evidence  of  any  inhabitant  of  the  county,  riding,  or  division  shall  be 
admitted  in  proof  of  the  offence,  notwithstanding  such  application  of  the  fine 
incurred  thereby ;  and  if  such  fine  as  shall  be  awarded  by  the  said  justices, 
together  with  the  costs  (if  ordered,)  shall  not  be  paid,  either  immediately  after 
the  conviction,  or  within  such  period  as  the  said  justices  shall  at  the  time  of 
the  conviction  appoint,  it  shall  be  lawful  for  them  to  commit  the  offender  to 
the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  for  any  term 
not  exceeding  two  calendar  months,  unless  such  fine  and  costs  be  sooner  paid ; 
but  if  the  justices,  upon  the  hearing  of  any  such  case  of  assault  or  battery, 
shall  deem  the  offence  not  to  be  proved,  or  shall  find  the  assault  or  batteiT  to 
have  been  justified,  or  so  trifling  as  not  to  merit  any  punishment,  and  shall  ac- 
cordingly dismiss  the  complaint,  thev  shall  forthwith  make  out  a  certificate 
under  their  hands,  stating  the  fact  ot  such  dismissal,  and  shall  deliver  such 
certificate  to  the  partj  against  whom  the  complaint  was  preferred. 

XXVIII.  And  be  it  enacted,  That  if  any  pcraon  against  whom  any  sob 
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eomplaint  shall  have  been  preferred  for  any  common  assault  ok  battery,  shall  Sacb  certifi- 
have  obtained  such  certificate  as  aforesaid,  or  having  been  convicted  shall  ^fte  or  con- 
have  paid  the  whole  amount  adjudged  to  be  paid  under  such  conviction,  or  y^^^*?"  ^^^^^ 
shall  have  suffered  the  imprisonment  awarded  for  non-payment  thereof,  in  ^^  ^^ 

every  such- case  he  shall  be  released  from  all  further  or  other  proceedings,   ceecHnirs'^  ^'^^" 
civil  or  criminal,  for  the  same  cause.  ^  ' 

XXIX.  Provided  always,  and  be  it  enacted,  That  in  case  the  justices  shall   V®**®  P™^" 
find  the  assault  or  battery  complained  of  to  have  been  accompanied  by  any   ^^^^^  ^     ^^ 
attempt  to  commit  felony,  or  shall  be  of  opinion  that  the  same  is,  from  any  t^avated*^^' 
other  circumstance,  a  fit  subject  for  a  prosecution  by  indictment,  they  shall  ^g^,  ^c, 
abstain  from  any  adjudication  thereupon,  and  shall  deal  with  the  case  in  all  ' 
respects  in  the  same  manner  as  they  would  have  done  before  the  passing  of 

this  act  .'Provided  also,  that  nothing  herein  contained  shall  authorize  any 
justices  of  the  peace  to  hear  and  determine  any  case  of  assault  or  battery  in 
which  any  question  shall  arise  as  to  the  title  to  any  lauds,  tenements,  or  he* 
reditaments,  or  any  interest  therein  or  accruing  therefrom,  or  as  to  any 
bankruptcy  or  insolvency,  or  any  execution  under  the  process  of  any  court  of 
justice. 

XXX.  And  be  it  enacted.  That  if  ^ny  master  of  a  merchant  vessel  shall,  FuDisbroent 
during  his  beine  abroad,  force  any  man  on  shore,  or  wilfully  leave  him  be-   for  the  master 
hind  in  any  of  his  Majesty's  colonies  or  elsewhere,  or  shall  refuse  to  bring  ^^^  merchant 
hqme  with  him  again  all  such  of  the  men  whom  he  carried  out'wrth  him,  as  ^^^^^1  forcing^ 
are  in  a  condition  to  return  when  he  shall  be  ready  to  proceed  on  his  home-   •  J**^*™***  ^^ 
ward-bound  voyage,  every  such  master  shall  be  guilty  of  a  misdemeanor,  and   IJ^^'  ^  ^^* 
being  lawfully  convicted  thereof,  shall  be  imprisoned  for  such  term  as  the  brinir  him 
Court  shall  award;  and  all  such  offences  may  be  prosecuted  by  indictment  or  home. 

by  information,  at  the  suit  of  his  Majesty's  Attorney- General,  in  the  Court  of  w  .  '  r .  •  i 
King's  Bench,  and  may  be  alleged  in  the  indictment  or  information  to  have  ^^  * 

been  committed  at  Westminster  in  the  county  of  Middlesex ;  and  the  said 
Court  is  hereby  authorized  to  issue  one  or  more  commissions,  if  necessary, 
for  the  examination  of  witnesses  abroad  ;  and  the  depositions  taken  under  the 
same  shall  be  received  in  evidence  on  the  trial  of  every  such  indictment  or  in- 
formation. 

XXXI.  And  be  it  enacted.  That  every  accessory  before  the  fact  to  any  fe-  Provision  for 
lony  punishable  under  this  act,  for  whom  no  punishment  has  been  herein-  accessories  to 
before  provided,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trans-  offences  a- 
ported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years  nor  less  ff^^^^t  this 
than  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  ^^^* 
common  gaol  or  house  of  correction,   for  any  term  not  exceeding  three 

years;  and  every  accessory  after  the  fact  to  any  felony  punishable  under 
this  act  (except  murder)  shall  be  liable  to  be  imprisoned,  with  or  without 
hard  labour,  m  the  common  gaol  or  house  of  correction,  for  any  term  not 
exceeding  two  years;  and  every  person  who  shall  counsel,  aid,  or  abet  the 
commission  of  any  misdemeanor  punishable  under  this  act,  shall  be  liable  to 
be  proceeded  aeamstand  punished  as  a  principal  offender. 

XXXII.  Ann  be  it  enacted.  That  all  indictable  offences  mentioned  in  this  As  to  offences 
act,  which  shall  be  committed  within  the  jurisdiction  of  the  Admiralty  of  against  this 
England,  shall  be  deemed  to  be  offences  of  the  same  nature,  and  liable  to  the  act  committed 
same  punishments,  as  if  they  had  been  committed  upon  the  land  in  England,  ^^  s^a. 

and  may  be  dealt  with,  enquired  of,  tried,  and  determined  in  the  same  man-  Not  to  affect 

ner  as  any  other  offences  committed  within  the  jurisdiction  of  the  Admiralty  the  lawsrelat- 

of  England :  Provided  always,  that  nothing  herein  contained  shall  alter  or  log  to  the 

affect  any  of  the  laws  relating  to  the  government  of  his  Majesty's  land  or  na-  forces, 
val  forces. 

XXXIII.  And  for  the  more  effectual  prosecution  of  offences  punishable  Provision  for 
upon  summary  conviction  by  virtue  of  this  act,  be  it  enacted,  That  where  offences  a- 
any  person  shall  be  charged  on  the  oath  of  a  credible  witness  before  any  jus-  gainst  this 
tice  of  the  peace  with  any  such  offence,  the  ju!»tice  may  summon  the  person  act  punish- 
charged  to  appear  before  any  two  justices  of  the  peace  at  a  time  and  place  to  ^hle  on  sam- 
be  named  in  such  summons,  and  if  he  shall  not  appear  accordingly,  then  ™^'7  convic- 
(upon  proof  of  the  due  service  of  the  summons  upon  such  person  by  deliver-  ^^^'^' 

ing  the  same  to  him)  the  justices  may  either  proceed  to  hear  and  determine  the 
case  ex  parte,  or  may  issue  their  warrant  for  apprehending  such  person  and 
bringing  him  before  them  >  or  the  justice  before  whom  the  charge  shall  be 
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made  ibaj  (if  he  shall  so  think  fifc)  issue  such  wamnt  in  the  first  inslaiie^ 
without  any  previous  summons. 
Time  for  Bum-  XXXIY.  ProTided  always,  and  he  it  enacted,  That  the  prosecution  for 
mary  proceed-  every  offence  punishable  on  summary  conviction  by  virtue  of  this  act  shall  be 
commenced  within  three  calendar  months  after  the  commission  of  the  of- 
fence, and  not  otherwise. 

XXXV.  And  be  it  enacted,  That  the  justices  before  whom  any  person  shall 
be  summarily  convicted  of  aov  offence  against  this  act  may  cause  the  convic- 
tion to  be  drawn  up  in  the  following  form  of  words,  or  in  any  other  form  of 
words  to  the  same  effect^  as  the  case  shall  require ;  (that  is  to  say,) 
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Be  it  remembered,  That  on  the  day  of  in  the 

year  of  our  Lord  at  in  the  eounty 

of  ,  [or  riding,  division,  liberty,  city,  etc.  as  the 

case  may  be],  A.  O.  is  convicted  before  us  [naming  the  justices],  two  of 
his  Majesty's  justices  of  the  peace  for  the  said  county,  [or  riding,  etc],  for 
that  he  the  said  A.  O.  did  [q>ecif^  the  offence,  and  the  time  and  place  when 
and  where  the  same  was  committed,  as  the  case  may  be] ;  and  we  the  said 
justices  adjudge  the  said  A.  O.  for  his  said  offence  to  be  imprisoned  in 
the  ,  and  there  kept  to  hard  labour  for  the  space 

of  [or,  we  adjudge  the  said  A.  O.  for  his  said  offence  to 

forfeit  and  pay  the  sum  of]  [here  state  the  amount  of  the  fine  imposed], 
and  also  to  pay  the  sum  of  for  costs  i  and  in  de&olt 

of  immediate  payment  of  the  said  sums,  to  be  imprisoned  in  the 
for  the  space  of  ,  unless  the  said  sums  shall  be  sooner 

paid ;  [or,  and  we  order  that  the  said  sums  shall  be  paid  by  the  said  A.  O. 
on  or  before  the  day  of  1,  and  we  direct 

that  the  said  sum  of  [i.  e.  the  amomoit  of  the  fine]  shall  be 

paid  to  of  aforesaid,  in  which 

the  said  offence  was  committed,  to  be  by  him  applied  according  to  the  di- 
rections of  the  statute  in  that  case  made  and  provided ;  and  we  order  that 
the  said  sum  of  for^osts  shall  be  paid  to  C.  D.  [the 

party  aggrieved].  Given  under  our  hands  the  day  and  year  first  above 
mentioned.* 


No  certiorari, 
&c. 


Not  to  repeal 
any  act  relat- 
ing to  high 
treason,  the 
revenue,  or 
combinations. 

Not  to  extend 
to  Scotland  or 
Ireland. 


XXXVI.  And  be  it  enacted.  That  no  such  conviction  shall  be  quashed  for 
want  of  form,  or  be  removed  bv  certiorari  or  otherwise  into  any  of  his  Mai- 
jesty^s  superior  courts  of  record  $  and  no  warrant  of  commitment  shall  he 
held  void  by  reason  of  any  defect  therein,  provided  it  be  therein  allied  that 
the  party  has  been  convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same. 

XXXVII.  Provided  always,  and  be  it  enacted.  That  nothing  io  this  act 
contained  shall  affect  or  alter  any  act,  so  far  as  it  relates  to  the  crime  of  high 
treason,  or  to  any.  branch  of  the  public  revenue,  or  shall  affect  or  alter  aay 
sict  for  the  prevention  of  smu^glinff,  or  any  part  of  the  act  passed  in  the 
sixth  year  of  the  present  reign,  intituled  **  An  act  to  repeal  the  laws  relating 
to  the  combination  of  workmen,  and  to  make  other  provisions  in  lieu 
thereof. 

XXXYIII.  Provided  also,  and  be  it  enacted^  That  nothing  in  this  act 
tained  shall  extend  to  Scotland  or  Ireland. 
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VOLUME   THE   SECOND. 


7  &  8  Geo.  IV.  c.  27. 


An  Act  for  repealing  various  Statutes  in  England  relative  to  the  Be* 
nejit  of  Clergy^  and  to  Ijorceny  and  other  Offences  connected  there* 
with^  and  to  malicious  Injuries  to  Property^  and  to  Remedies  against 
the  Hundred.  [21*4  June  1827.J 

Whereas  it  is  expedient  to  repeal  varioin  statutes  now  in  force  in  that  part  of 
the  United  Kingdom  called  England,  relative  to  the  benefit  of  clei^y ;  audit 
is  also  expedient  to  repeal  various  statutes  relative  to  larceny,  and  other  of- 
fences of  stealing,  and  to  burglary,  robbery,  and  threats  foV  the  purpose  of 
robbery  or  of  extortion,  and  to  embezzlement,  false  pretences,  and  the  receipt 
of  stolen  property,  in  order  that  the  provisions  contained  in  those  statutes 
mav  be  amended  and  consolidated  into  one  act;  and  it  is  also  expedient 
with  the  same  view  to  repeal  various  statutes  relative  to  malicious  injuries  to 
property  ;  and  also  with  the  same  view  to  repeal  various  statutes  relative  to 
remedies  against  the  hundred :  Be  it  therefore  enacted  by  the  King^s  most  Ex- 
cellent Migesty,  bv  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  parliament  assembled,  and  by 
fhe  anthority  of  the  same.  That  so  much  of  a  charter  or  statute  made  in  the 
ninth  year  of  the  reign  of  king  Henry  the  Third,  commonly  called  Ckaria  id  9  H.  3.  &t.  2. 
Foresld,  as  relates  to  the  punishment  for  takinj^  the  King's  venison ;  and  so  c.  10. 
much  of  a  statute  made  at  Westminster  in  the  third  year  of  the  reign  of  king  3  £j^  1.  c.  2 
Sdward  the  First,  as  relates  to  clerks  taken  for  guilty  of  felony,  and  to  tres-  ^  20.* 
passers  in  parks  and  ponds ;  and  so  much  of  a  statute  made  at  Westminster  in 
the  thirteenth  year  of  the  same  reig^,  as  ordains  that  the  towns  near  adjoin-  13  Ed.  1.  sU  1. 
ing  shall  be  distrained  to  levy  at  their  own  cost  a  hedge  or  dyke  overthrown,  ^'  4^« 
and  to  yield  damages;  and  the  whole  of  a  statute  made  in  the  same  year,  in-  13  Ed.  1.  st.  2. 
tituled  *'  Siatutum  fVinion^^  except  so  much  thereof  as  forbids  fairs  and  mar- 
kets being  kept  in  churchyards;  and  a  statute  made  in  the  tWenty-first  year  of  21  Ed.  1.  at  2. 
the  same  reign,  intituled  **  Siatuium  de  Malefaeioribus  in  Pardt  ;*  and  so 
much  of  a  statute  made  in  the  first  year  of  the  reign  of  king  Edward  the  1  Ed.  3.  at.  1. 
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Third,  as  relates  to  trespasses  in  the  Kiaj^'s  forests  of  vert  and  venison  $  and 
25  Ed.  3.  St.  6.  8o  much  of  a  statute  made  in  the  twenty-fifth  year  of  the  same  reign,  inti- 
(yulgo  St.  3.)  tuled  '*  Ordinatio  pro  ClerOj^  as  relates  to  clerks  convicted  of  treasons  or  fe^ 
€.  4,  5.  lonies,  and  to  the  arraignment  of  clerks;  and  so  much  of  a  statute  made  id 

28  Ed.  3.  c.  11.  the  twenty-eighth  year  of  the  same  rei^»  as  relates  to  making  cry  and  fresh 
suit,  and  to  hundreds  and  franchises  hein^  answerable  as  therem  mentioned; 
34  Ed.  3.  c.  22.  and  so  much  of  a  statute  made  in  the  thirty-fourth  year,  and  of  another  sta* 
37  Ed. 3.  c.  19.  tute  made  in  the  thirty-seventh  year  of  the  same  reini,  as  relates  to  hawks  i 
8  H  ().  c  12  ^^^  ^  much  of  a  statute  made  in  the  eighth  year  of  Uie  reign  of  king  Henry 
g  3^'   '  *  the  Sixth,  as  relates  to  the  offences  of  stealing,  taking  away,  withdrawing,  or 

avoiding  of  any  record  or  oilier  like  thino^  Uierein  mentioned ;  and  so  macb 
33  H.  6.  c.  1.     of  a  statute  made  in  the  thirty-third  year  of  the  same  reign,  as  relates  to  ser- 
vants taking  and  spoiliag  the  goods  of  their  masters  after  their  death ;  and  an 
1  H.  7.  c.  7.      ^^^  passed  in  the  first  year  of  the  reign  of  king  Henry  the  Seventh,  intituled 
**  An  act  against  unlawful  hunting  in  forests  and  parks  ;*'  and  an  act  passed  in 

4  H.  7.  c.  13.     the  fourth  year  of  the  same  reign,  intituled  '*  An  act  to  take  away  the  benefit 
21  H.  8.  Ci  7.     of  clergy  from  certain  persons;    and  an  act  passed  in  the  twenty-first  year  of 

the  reign  of  king  Henry  the  Eighth,  intitulea  '^  An  act  for  tiie  punishment  of 
such  servants  as  shall  withdraw  themselves,  and  go  a#ay  with  their  masters^  or 
mistresses'  caskets  and  other  Jewels  or  goods  committed  to  them  in  trust  to  be 

21  H.  8.  G.  11.  l^cpt;^'  and  an  act  passed  in  the  same  year,  intituled  '*  An  act  for  restitution 
'  to  oe  made  of  the  goods  of  such  as  shall  he  robbed  by  felons;**  and  an  act 

23  H.  8.  c.  1.  parsed  in  the  twenty-third  year  of  the  same  rei^,  intituled  "  An  act  that  no 
person  committino^  petty  treason,  murder,  or  felony,  shall  be  admitted  to  his 

23  H.  8.  c.  11.  clergy  under  suboeacon  ;*'  and  an  act  passed  in  the  same  year,  intituled  "  Aa 

31  H  8  c  2  '  ^^^  breaking  of  prison  by  clerks  convict;**  and  an  act  passed  in  the  thirty- 
'  *   '   *      first  year  of  the  same  reign,  intituled  *•*  An  act  against  fishing  in  ponds;*'  and 

33  H.  8.  c.  1.     ^^  ^^^  passed  in  the  thirty-third  year  of  the  same  rei^n,  intituled  "  An  act 

concerning  counterfeit  letters,  or  privy  tokens,  to  receive  money  or  ^oods  in 

34  &  35  H.  8.     other  men°s  names ;"  and  an  act  passeid  in  the  thirty-fourth  and  thirty-fifth 
c.  14.  years  of  the  same  reign,  intituled  ^  An  act  for  a  certificate  of  convicts  to  be 

35  H  8.  c  17    ''^^^  ^^^  *^®  Kins^s  Bench  ;'*  and  an  act  passed  in  the  thirty-fifth  year  of  the 

same  reign,  inlituTed  *^An  act  for  the  preservation  of  woods;"  and  an  act 
37  H.  8.  c.  6.  passed  in  the  thirty-seventh  year  of  the  same  reig^i,  intituled  '*  An  act  a^insl 
?7  TT  R  fl  *  Durning  of  frames;"  and  so  much  of  an  act  passed  in  the  same  year,  intituled 
J 2,'  ^  ^^  ^^ ^^^ ^  indictment  lacking  these  words,  Fi  et  armU,  shall  be  suffi- 

cient in  law,"  as  relates  to  pers9ns  stealing  any  horse,  gelding,  mare,  foal,  or 

1  Ed.  f>.  c.  12.    filley ;  and  so  much  of  an  act  passed  in  the  first  year  of  the  reign  of  king  Ed- 
s.  10, 14.  ^varo  the  Sixth,  intituled  *^  An  act  for  the  repeal  of  certain  statutes  concern- 
ing treasons,  felonies,  &c.,"  as  relates  to  house-breaking,  robbing,  horse- 
stealing, and  sacrilege,  and  to  the  allowance  of  the  benefit  of  clergy  in  any 

2  &  3  Ed.  6.       case  therein  mentioned  ;  and  an  act  passed  in  the  second  and  third  years  of 
c.  33.  the  same  reign,  intituled  **'  An  act  that  no  man  stealing  horse  or  horaes  shall 

5  &  6  Ed  6.  c    ^'^J^y  ^^  benefit  of  his  clergy  ;"  and  an  act  passed  in  the  fifth  and  sixth  years 
9^  '   *  '  of  the  same  reign,  intituled  '*  An  act  that  no  man  robbing  any  house,  booth, 

or  tent,  shall  not  be  admitted  to  the  benefit  of  his  clergy ;"  and  so  much  of 
4  &  5  P.  &  M.  an  act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  kin^  Philip  and 
c.  4.  queen  Mary,  intituled  **  An  act  that  accessories  in  murder  and  divers  felonies 

shall  not  have  the  benefit  of  clergy,"  as  relates  to  accessories  to  any  robbery 

6  Eliz.  c.  10.      or  burning  therein  mentioned  ;"  and  an  act  passed  in  the  fifth  year  of  the 

reign  of  queen  Elizabeth,  intituled  *'  An  act  reviving  a  statute  made  anno  SI 

5EUa.  0.21. 
8  Eliz.  c.  4. 


the  same  reign,  intituled  '*  An  act  to  take  away  the  benefit  of  clergy  from 

certain  felonious  offenders  ;*'  and  so  much  of  an  act  passed  in  the  thirteenth 

\^Vft*  \Q^'  y®*""  ^^  ^®  same  reign,  intituled  '*  An  act  for  the  reviving  and  continuance  of 

.  3>  18y  19.       4:ertain  statutes,"  as  alters  and  perpetuates  the  act  of  the  thirty-fifth  year  of 


the  reign  of  king  Henry  the  Eighth  hereinbefore  recited ;  and  so  much  of 

18  Eliz.  c.  7.      act  passed  in  the  eighteenth  year  of  the  reign  of  queen  Elizabeth,  intituled 

*^  An  act  to  take  away  clergy  from  the  offenders  in  rape  and  burglary,  and  aa 

order  for  the  delivery  of  clerks  convict  without  purgation,"  as  relates  to  bur* 

glary,  and  to  persons  admitted  to  the  benefit  of^ clergy ;  and  an  act  passed  ia 

27  Eliz.  G.  13.    tbe  twenty-seventh  year  of  the  same  reign,  intituled  **  An  act  for  the  follow* 

31  Eliz.  c.  4.     ing  of  hue  and  cry ;"  and  an  act  passea  in  the  thirty-first  year  of  the 


7  &  8  G£0.  tV.  c.  27.  xliii 

reien,  intituled  **  An  act  against  embezzling  of  armour,  habiliments  of  war, 
ana  victual  $"  and  so  much  of  an  act  passed  in  the  same  year,  intituled  ''An  31  Eliz.  c.  12. 
act  to  avoid  horse- stealing,*'  as  enacts  that  all  accessories  to  horse-stealing  b*^- 
shall  be  deprived  of  the  benefit  of  clergy ;  and  an  act  passed  in  the  thirty- 
ninth  ^ear  of  the  same  rei^n,  intituled  ''  An  act  that  no  person  robbing  any  ^^  ^.^^  ^^  ^^^ 
house  in  the  day-time,  although  no  person  be  therein,  shall  be  admitted  to 
have  the  benefit  of  his  clergy  (^  and  an  act  passed  in  the  forty-third  year  of 
the  same  rei^,  intituled  ''  An  act  to  avoid  and  prevent  divers  misdemeanors  43  Eiix.c.  T. 
in  lewd  and  idle  persons;'*  and  an  act  passed  in  the  same  year,  iutituled  "  An  ^  £ii2.c,  13. 
act  for  the  more  peaceable  government  of  the  parts  of  Cumberland,  Northum- 
berland, Westmoreland,  and  the  bishoprick  ot  Durham  ;**  and  so  much  of  an 
act  passed  in  the  second  year  of  the  reign  of  king  James  the  first,  intituled  ^  ^^^ 
*'  An  act  for  the  better  execution  of  the  intent  and  meaning  of  former  sta-  2  Jac,  1.  c.  27. 
tutes  made  against  shooting  ini-  guns,  and  for  the  preservation  of  the  game  of  recognized  as 
pheasants  and  partridges,  and  against  the  destroying  of  hares  with  hare  pipes,  existing  in 
and  tracing  bares  in  the  snow,"  as  relates  to  house  doves,  pigeons,  and  deer ;  2  G.  3.  c.  29. 
and  an  act  passed  in  the  third  year  of  the  same  reign,  intituled  "  An  act  3  j^,.  1.  c.  13. 
against  unlawful  bunting  and  stealing  of  deer  and  conies;'*  and  an  act  passed   [This  act  and 
in  the  seventh  vear  of  the  same  reijin,  for  the  explanation  of  the  last- men-  the  next  are 
tioned  act ;  and  an  act  passed  in  the  fifteenth  year  of  the  reign  of  King  Charles  reco^pized  aa 
the  Second,  intituled  "  An  act  for  the  punishment  of  unlawful  cutting  or  steal-  existing  in  16 
ing  or  spoiling  of  wood  and  underwood,  and  destroying  of  young  timber  G.3.  c.30.] 
trees;**  and  an  act  passed  in  the  twenty-second  year  of  the  same  reign,  inti-  \^^'  *' ^'  «' 
tuled  "An  act  for  taking  away  the  benefit  of  clergy  from  such  as  steal  cloth  ij^!!'  2  cl  5 
from  the  rack,  and  from  such  as  shall  steal  his  Majesty's  ammunition  and  ^^^    '   '       « 
stores;"  and  an  act  passed  in  the  twenty-second  and  twenty-third  years  of  the 
same  reifn,  intituled  "An  act  to  prevent  the  malicious  burning  of  houses,  22&23Car.2. 
stacks  ofcorn  and  hay,  and  killing  or  maiming  of  cattle ;"  and  so  much  of  an  ^^ 
act  passed  in  the  same  years,  intituled  "  An  act  to  prevent  the  delivery  up  of  22  &  23  Car.  2. 
merchants  ships,  and  for  the  increase  of  ^ood  and  serviceable  shipping,"  as  q^  h,  g.  12. 
relates  to  the  wilful  destruction  of  any  ship  by  any  of  the  persons  belonging 
to  it,  as  therein  mentioned ;  and  an  act  passed  in  the  same  years,  intituled       / 
I' An  act  for  the  better  preservation  of  the  game,  and  for  securing  warrens  not  22  &  23  Car,2. 
inclosed,  and  the  several  fishings  of  this  realm,"  so  far  as  relates  to  all  subjects  c.  25. 
therein  mentioned,  except  the  appointment  and   powers  of  gamekeepers,  except 8.1  to  3. 
search  warrants,  and  the  description  of  persons,  who  are  thereby  declared  to 
be  persons  not  allowed  to  have  or  keep  for  themselves  or  any  other  person  any 
guns,  bows,  myhounds,  or  other  animals  or  things  therein  enumerated ;  and 
an  act  passed  in  the  third  year  of  the  reign  of  King  William  and  Queen  Mary,  3  W.&  M.  c.9. 
intituled  "  An  act  to  take  away  clergy  from  some  offenders,  and  to  bring 
others  to  punishment;"  and  so  much  of  an  act  passed  in  the  fourth  year  of  the  4  W.  &  M.  c 
same  reign,  intituled  "  An  act  for  the  more  easy  discovery  and  conviction  of  23. 
such  as  shall  destroy  the  ^me  of  this  kingdom,"  as  relates  to  pigeons  and 
fish,  and  to  persons  wrongfully  fishing,  and  to  all  instruments  and  engines  for 
destroying  or  taking  fish,  and  to  the  burning  of  any  grig,  ling,  heath,  furze, 
^oss,  or  &rn ;  and  so  much  of  an  act  passed  in  the  fourth  year  of  same  reign, 
mtituled  "An  act  for  reviving,  continuing,  and  explaining  several  laws  therein  4  W.  &  M.  c 
mentioned,  which  are  expirea  and  near  expiring,"  as  explains  the  said  recited  24.  s.  13. ' 
act  of  the  third  year  of  the  same  reign  ;  and  the  whole  or  an  act  passed  in  the 
tenth  year  of  the  reign  of  King  WIHam  the  Third,  intituled  "  An  act  for  the  10  W.  3.  c.  12. 
better  apprehending,  prosecuting,  and  punishing  of  felons  that  commit  bur-  (vnlgo  10  &  U 
glarv,  house-breaking,  or  robbery  in  snops,  warehouses,  coach-houses,  or  W.  3.  c.  23.) 
stables,  or  that  steal  horses,"  except  so  much  thereof  as  relates  to  fees  for  dis-  excepts./  & 8. 
charging  recognizances  and  drawing  bills  of  indictment,  and  to  defective  bills 
of  indictment;  and  the  whole  of  an  act  passed  in  the  first  year  of  the  reign  of 
Q,ueen  Anne,  intituled  "  An  act  for  punishing  of  accessories  to  felonies  and  re-  ]  ^^qq.  gt.  2. 
ceivers  of  stolen  goods,  and  to  prevent  the  wilful  burning  and  destroying  of  c.  9.  except' 
ships,  except  so  much  thereof  as  relates  to  witnesses  on  benalf  of  the  prisoner  s.  3. 
upon  any  trial  for  treason  or  felony ;  and  an  act  passed  in  the  sixth  year  of 
the  same  reign,  intituled  "  An  act  for  repealing  a  clause  in  an  act,  intituled  6  Ann.  c.  9. 
*  An  act  for  the  better  apprehending,  prosecuting,  and  punishing  felons  that  (Tu1ffo5Ann. 
commit  burglaries,   house-breaking,    or    robberies   in   shops,    warehouses,  e.  6.) 
coach-houses,    or    stables,    or    that    steal    horses;*    and   an   act    passed 
in  the  twelfth  year  of  the  same  reign,  intituled  "An  act  for  the  more  i2Ann.  stl. 
effectual  preventing  and  punishing  robberies  that  shall  be  committed  in  c.  7. 
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houses  ;*'  uid  so  much  of  an  act  pasnd  in  the  thirteenth  year  of  the  same  rei^, 
13  Ann.  c.  21.  intituled  '*  An  act  for  the  preaeiring  all  such  ships,  and  goods  thereof,  which 
(yulgo  12  Ann.  shall  happen  to  be  forced  on  shore  or  stranded  upon  the  coasts  of  this  kingdom, 
«t.  2.)  Qf  nuy  other  of  her  majesty*s  dominions,*'  as  relates  to  any  person  upon  whona 

c,  18,  8. 4  &  5.  imy  goods  stolen  or  earned  off  from  any  vessel  in  distress  shall  be  found, 
and  to  the  several  offences  touching  vessels  in  distress  which  are  thereby 
made  capital  felonies  %  and  so  much  of  an  act  passed  in  the  first  year  of  the 
1 G.  1.  St.  2.  c.  reign  of  King  George  the  First,  intituled  '*  An  act  for  preventing  tumults  and 
5.  S.4  &  6.         riotous  assemblies,  and  for  the  more  speedy  and  effectual  puniming  the  rk»t- 
ers,'*  as  relates  to  any  rioters  demolishing  or  pulling  down,  or  beginning  ta 
demolish  or  pull  down,  any  of  the  builainf^  therein  mentioned,  and  to  the 
liability  of  the  inhabitants  of  the  hundred,  city,  or  town,  in  which  the  dam^e 
shall  be  done,  to  yield  damages  to  the  party  injured  s  and  an  act  passed  in  the 
1 G.  1.  St.  2.  c.  same  year,  intituled  *'  An  act  to  encourage  the  planting  of  timber  trees,  fruit 
48.  trees,  and  other  trees  for  ornament,  shelter,  or  profit,  and  for  the  better  pre- 

servation of  the  same,  and  for  the  preventing  the  burning  of  woods  %**  and  the 
4  G.  1.  c.  ]  1.     whole  of  an  act  passed  in  the  fourth  year  of  the  same  reign,  intituled  '^  An  acl 
except  s.  7.       for  the  further  preventing  robbery,  burglary,  and  other  felonies,  and  for  the 
more  effectual  transportation  of  felons  and  unlawful  exporters  of  wool,  and 
for  declaring  the  law  upon  some  points  relating  to  pirates,*'  except  so  nittch 
thereof  as  relates  to  the  trial  of  piracy,  felonv,  or  robberv  committed  within 
the  admiral tv  jurisdiction;  and  an  act  passed  in  the  fifth  year  of  the  same 
5G.  1.  e.  28.     reign,  intituled  '<  An  act  for  the  further  punishment  of  such  persons  as  shall 
unlawfully  kill  or  destroy  deer  in  parks,  paddocks,  or  other  inclosed  groandsi^ 
6G.  1. 0. 16.      and  an  act  passed  in  the  sixth  year  of  the  sapae  reign,  intituled  '^  An  act  to  ex- 
plain and  amend  an  act  passea  in  the  first  year  of  bis  Majesty's  reign,  intituled 
*  An  act  to  encourage  the  plantiog  of  timber  trees,  fruit  trees,  and  other  trees 
for  ornament,  shelter,  or  profit,  and  for  the  better  jpreser? ation  of  the  suae^ 
and  for  the  preventing  the  burning  of  woods,'  and  tor  the  better  preservatioa 
of  the  fences  of  such  woods ;"  and  an  act  passed  in  the  ninth  year  of  the  same 

9  G.  1.  c.  22.     reign,  intituled  "  An  act  for  the  more  effectual  punishing  wicked  and  evil- 

disposed  persons  going  armed  in  disguise,  and  doing  injuries  and  violences  ta 
the  persons  and  properties  of  his  Majesty's  subjects,  and  for  the  more  speedy 
bringing  the  offenders  to  justice ;"  and  so  much  of  an  act  passed  in  the  second 

2  G.  2.  c.  25.     year  of  the  reign  of  king  George  the  Second,  intituled  **  An  act  for  the  more 

8. 3.  effectual  preventing  ana  further  punishment  of  forgery,  peijury,  and  subomar 

tion  of  perjury,  and  to  make  it  felony  to  st^  boncb,  notes,  or  other  securities 
for  payment  of  money,"  as  relates  to  the  stealing  or  taking  by  robbery  any 
orders  or  other  securities  therein  enumerated ;  and  an  act  passed  in  the  fourth 

4  G.  2.  c.  32.  year  of  the  same  reign,  intituled  ^'  An  act  for  the  more  effectual  punishing 
stealers  of  lead  or.  iron  bars  fixed  to  houses,  or  any  fences  belonging  there- 

6  G.  2.  c.  37.  unto ;"  and  an  act  passed  in  the  sixth  year  of  the  same  reign,  intituled  *^  An 
act  for  making  perpetual  the  several  acts  therein  mentioned,  for  the  heUer  re- 

Sulation  of  juries;  and  for  empowering  the  justices  of  session  or  assises  for 
le  counties  palatine  of  Chester,  Lancaster,  and  Durham,  to  appoint  a  special 
Jury  in  manner  therein  mentioned ;  and  for  continuing  the  act  for  regulating 
the  manufacture  of  cloth  in  the  West  Riding  of  the  county  of  York,  (except  a 
clause  therein  contained ;)  and  for  continuing  an  act  for  the  more  effectual 
punishing  wicked  and  evil-disposed  persons  going  armed  in  disguise,  and  for 
other  purposes  therein  mentioned ;  and  to  prevent  the  cutting  or  breaking 
down  the  oank  of  any  river,  or  any  sea  bank,  and  to  prevent  the  malicious 
cutting  of  hopbinds;  and  for  continoinff  an  act  made  in  the  thirteenth  and 
fourteenth  years  of  the  reign  of  King  Charles  the  Second,  for  preventine  thefl 
and  rapine  upon  the  northern  borders  of  England ;  and  for  reviving  and  con- 
tinuing certain  clauses  in  two  other  acts  made  for  the  same  purpose;"  and  an 
act  passed  in  the  eighth  year  of  the  reign  of  King  George  the  Second,  intituled 
8  G.  2.  c.  16.  »•  An  act  for  the  amendment  of  the  law  relating  to  actions  on  the  statute  of 
8  G.  2,  c.  20.  *  hue  and  cry  "  and  an  act  passed  in  the  same  year,  intituled  ''  An  act  for  ren- 
dering the  laws  more  effectual  for  punishing  such  persons  as  shall  wilfully  and 
maliciously  pull  down  or  destroy  turnpikes  for  repairing  highways,  or  locks 
or  other  works  erected  by  act  of  parliament  for  making  rivers  navigable,  and 
for  other  purposes  therein  mentioned ;"  and  an  act  pasKd  in  the  tenth  year  of 

10  G.  2.  c.  32.  the  same  reij^,  intituled  *'  An  act  for  continuing  an  act  for  the  moie  effectual 
except  s.  10.      punishing  wicked  and  evil-disposed  persons  going  armed  in  disguise,  and  doing 

injuries  and  violences  to  the  persons  and  properties  of  his  Miyesty's  solgects. 
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an^  i^r  the  more  speed j  bringing  the  offenders  to  justice ;  attd  for  continuing 
two  clauses,  to  preyent  the  cutting  or  breaking  down  the  bank  of  any  river  or 
sea  bank,  and  to  prevent  the  malicious  cutting  of  hopbinds,  contained  in  an 
act  passed  is  the  sixth  jear  of  his  present  Majesty^s  reign ;  and  for  the  more 
effectual  punishment  of  persons  removing  any  materials  used  for  securing 
mafsh  or  sea  walls  or  banks,  and  of  persons  maliciously  setting  on  iire  any 
mine,  pit,  or  delph  of  coal  or  cannel  coal,  and  of  persons  unlawTully  hunting 
or  taking  any  red  or  fallow  deer  in  forests  or  chases,  or  beating  or  wounding 
keepers  or  other  officers  in  forests,  chases,  or  parks ;  and  for  more  effectually 
securing  the  breed  of  wild  fowl,**  except  so  much  thereof  as  relates  to  wild 
fowl ;  and  so  much  of  an  act  passed  in  the  eleventh  year  of  the  same  reign,  in- 
tituled **  An  act  for  punishing  snch  persons  as  shall  do  injuries  and  violences  ]i  q.  2.  c.  22. 
to  the  persons  or  properties  of  his  Majestv's  subjects,  with  intent  to  hinder  g^  5.  to  th  e  ' 
the  exportation  oicorn,*'  as  relates  to  the  liability  of  the  inhabitants  of  bun-  end. 
dreds ;  and  an  act  passed  in  the  thirteenth  year  of  the  same  reign,  intituled  *^  An  13  q  2  c  21 
act  for  further  and  more  effectually  preventing  the  wilful  and  malicious  de- 
struction of  collieries  and  coal  works;**  and  an  act  passed  in  the  fourteenth 
year  of  the  same  reign,  intitled  "An  act  to  render  the  laws  more  effectual  for  14  6.  2.  c.  6. 
the  preventing  the  stealing  and  destroying  of  sheep  and  other  cattle  ;*'  and  an 
act  passed  in  the  fifteenth  year  of  the  same  reign,  intituled  *'  An  act  to  explain   15  q  2.  c.  34. 
an  act  made  in  the  fourteenth  year  of  the  reign  of  his  present  Majesty,  inti- 
tuled *  An  act  to  render  the  laws  more  effectual  for  preventing  the  stealing 
and  destroying  of  sheep  and  other  cattle;*  and  an  act  passed  in  the  twenty- 
second  year  of  the  same  reign,  intituled  ''  An  act  for  remedying  inconveniences  22  G.  2.  c.  24. 
which  may  happen  by  proceedings  in  actions  on  the  statute  of  hue  and  cry  f  * 
and  so  much  of  an  act  passed  in  the  same  year,  for  (among  other  purposes)  ascer-  22  G.  2.  c..46. 
taining  the  method  of  levying  writs  of  execution  against  the  inhabitants  of  s*  ^^* 
hundreds,  as  relates  to  such  writs  and  the  proceedings  thereupon;  and  an  act 
passed  in  the  twenty-fourth  year  of  the  same  reign,  intituled,    '*  An  act  24  G.  2.  c  45. 
for  the  more  effectual  preventing  of  robberies  ana  thefts  upon  any  navi- 
gable rivers,  ports  of  entry  or  discharge,  wharfs  and  keys  adjacent  ;**  and  an 
act  passed  in  the  twenty-fifth  ^ear  of  &e  same  reign,  intituled  **  An  act  for  25  6.  2.  c.  10. 
the  more  eff*ectual  securin«^  mmes  of  black  lead  from  theft  and  robbery;**  and 
so  much  of  an  act  passed  m  the  same  year,  intituled  '*  An  act  for  the  better  25  G.  2.  c.  36. 
preventing  thefts  and  robberies,  and  for  regulating  places  of  public  entertain-  s.  1. 
ment,  and  punishing  persons  keeping  disorderly  houses,*'    as  relates  to  the 
advertisements  therein  prohibited ;  and  so  much  of  an  act  passed  in  the  twen- 
ty-sixth year  of  the  same  reign,  intituled  **  An  act  for  enforcing  the  laws  26G.2.C.19. 
against  persons  who  shall  steal  or  detain  shipwrecked  goods,  and  for  the  relief  s.  1, 2,  3, 4,  8. 
of  persons  suffering  losses  thereby,**  as  relates  to  any  of  the  felonies  therein 
mentioned,  and  to  search  warrants,  and  to  property  belonging  to  any  vessel 
lost,  stranded,  or  cast  00  shore,  bein^  found  in  any  place,  or  in  the  possession 
of  any  person,  and  to  any  person  oflSring  or  expossing  to  sale  any  such  pro- 
perty, as  therein  respectively  mentioned ;  and  so  much  of  an  act  passed  in  the  28  G.  2.  c.  19. 
twenty-eight  year  of  the  same  reign,  for  (among  other  purposes)  preventing  g.  3. 
the  burning  or  destroying  of  ^oss,  furze,  or  fern  in  forests  or  chases,  as  relates 
to  persons  burning  or  destroying  the  same ;  and  an  act  passed  in  the  twenty- 
ninth  year  of  the  same  reign,  intituled  '*  An  act  for  more  effectually  dis-  29G.  2.  c.  30. 
couraging  and  preventing  the  stealing,  and  the  buying  and  receiving  stolen 
lead,  iron,  copper,  brass,  bell-metal,  and  solder,  and  for  more  efl^ctually 
bringing  the  offenders  to  justice  ;*  and  so  much  of  an  act  passed  in  the  same 
year,  intituled  **  An  act  for  inclosing,  by  the  mutual  consent  of  the  lords  and  29  G  2  c  36 
tenants,  part  of  any  common,  for  the  purpose  of  planting  and  preserving  3  s  7  S  9/ 
trees  fit  for  timber  or  underwood,  and  for  more  effectually  preventing  the  un-     '   '    '    '    * 
lawful  destruction  of  trees,**  as  relates  to  the  remedy  for  the  recovery  of  dam- 
ages against  the  inhabitants  of  the  adjoining  parishes,  towns,  hamlets,  vil- 
lages, or  places,  and  to  the  punishment  of  the  several  offences  relating  to  trees, 
and  to  the  explanation  respecting  the  three  acts  of  King  George  the  first,  as 
therein  respectively  mentioned  :  and  so  much  of  an  act  passed  in  the  thirtieth 
year  of  the  same  reign,  intituled  '*  An  act  for  the  more  effectual  punishment  30  G.  2.  c.  24. 
of  persons  who  shall  attain  or  attempt  to  attain  possession  of  gooos  or  money  s.  1. 
by  false  or  untrue  pretences;  for  preventing  the  unlawful  pawning  of  goods; 
for  the  easy  redemption  of  goods  pawned ;  and  for  preventing  gaming  in  pub- 
lic houses  by  journeymen,  hibourers,  servants,  and  apprentices,*'  as  relates  to 
obtaining  by  false  pretence  or  pretences  any  property  as  therein  mentioned  i 
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31 6. 2.  c.  35.    and  an  act  ptised  in  the  thirty-fiist  year  of  tbe  same  rei^,  intiliileA  *<  An  ad 

to  continue  seyeral  laws  therein  mentioned,  for  granting  a  liberty  to  carry 
sugars  of  the  growth,  produce,  or  raanuiacture  of  any  of  his  Majesty's  sagat 
Colonies  in  America>  itoni  the  said  Colonies  directly  into  forei|^  parts,  ia 
ships  huilt  in  Great  Britain  and  navigated  according  to  law;  fbr  the  preveat* 
ing  the  coramittiog  of  frauds  hy  bankrupts;  for  giving  further  encoorage- 
ment  for  the  importation  of  naval  stores  from  the  British  Colonies  in  Ameria; 
and  for  prerenting  frauds  and  abuses  in  the  admeasurement  of  coals  io  the 
city  and  liberty  of  Westminster  ;  and  for  preventing  the  stealing  or  destrojiog 
of  madder  roots  ;*'  and  an  act  passed  in  the  second  year  of  the  reign  of  King 

2  G.  3.  c.29.  George  the  third,  intituled  "  An  act  to  amend  so  much  of  an  act  made  ia  the 
first  year  of  the  reign  of  King  James  the  First,  intituled  *  An  act  for  the 
better  execution  of  tne  intent  and  meaning  of  former  statutes  made  agaiaA 
shooting  in  guns,  and  for  the  preservation  of  the  game  of  pheasants  and  part- 
ridges, and  against  the  destroying  of  hares  with  hare  pipes,  and  tracing  hares 
in  tne  snow,*  as  relates  to  the  preservation  of  house  doves  and  pigeons,  hj 
making  the  manner  of  convicting  such  person  or  persons  as  shall  offend  there- 
in more  easy  and  expeditious;*'  and  an  act  passea  in  the  fourth  year  of  the 

4  G.  3.  c.  12.  reign  of  King  George  the  Third,  intituled  ^'  An  act  to  continue  several  lavs 
for  the  better  regulation  of  pilots  for  the  conducting  of  ships  and  vessels  from 
Dover,  Deal,  and  the  isle  oi  Thanet,  up  the  rivers  of  Thames,  and  Medway; 
relating  to  the  landing  of  rum  or  spirits  of  the  British  sugar  plantations  Iw- 
fore  the  duties  of  excise  are  paid  thereon;  and  to  the  further  punishment  of 
persons  going  armed  or  di^uised  in  defiance  of  the  laws  of  customs  or  excise; 
and  to  the  relief  of  the  officers  of  the  customs  in  informations  upon  seizures; 
and  for  granting  a  liberty  to  carry  sugars,  of  the  growth,  produce,  or  manp- 
facture  of  any  of  his  Majesty*s  sugar  colonies,  directly  into  foreign  parts,  ia 
ships  built  in  Great  Britain  and  navigated  according  to  law;  and  for  poaish- 
ing  persons  who  shall  damage  or  destroy  any  banks,  floodgates,  sluices,  or 
other  works  belonging  to  the  rivers  and  streams  made  navigable  by  act  of 

4  G.  3.  c.  31.     parliament;**  and  an  act  passed  in  the  same  year,  intituled  **  An  act  to  iadem- 

nify  such  persons  as  have  omitted  to  qualify  themselves  for  offices  and  em- 
ployments, and  to  indemnify  justices  of  the  peace,  deputy  Lieutenants,  aad 
officers  of  the  Militia,  or  others,  who  have  omitted  to '.register  or  deliTer 
in  their  qualifications  within  the  time  limited  by  law,  and  for  giving  further 
time  for  those  purposes ;  and  to  indemnify  members  and  officers  in  cities,  co^ 
porations,  and  borough  towns,  whose  aami!»ions  have  been  omitted^  he 
stamped  according  to  the  several  acts  of  parliament  now  in  force  for  that  pur* 
pose,  or  having  been  stamped  have  been  lost  or  mislaid,  and  for  allowing 
them  time  to  provide  admissions  duly  stamped ;  and  to  prevent  the  destrnC' 
tion  of  trees  and  underwoods  growing  in  forests  and  chases ;  and  an  act  passed 

5  G.  3.  c.  14.      ^^  ^^^  ^^^  y^^^  ^^  ^^^  same  reign,    intituled  *^  An  act  for  the  more  eflfec- 

tual  preservation  of  fish  in  fish  ponds  and  other  waters,  and  conies  in  warreas* 

'  and  lor  preventing  the  damage  done  to  sea  banks  within  the  county  of  Liocola 

by  the  breeding  conies  therein ;  and  an  act  passed  in  the  sixth  year  of  the 

6  G.  3.  c.  36.     same  reign,  intituled  '*  An  act  for  encouraging  the  cultivation,  and  for  the^ 

better  preservation  of  trees,  roots,  plants,  and  shrubs;**  and  another  act' 
6  G.  3.  c.  48.  passed  in  the  same  year,  intituled  "  An  act  for  the  better  preservation  of  tim* 
ber  trees,  and  of  woods  and  underwoods,  and  for  Uie  further  preservation  of 
roots,  shrubs,  and  plants  ;**  and  an  act  missed  in  the  ninth  year  of  tbe  same 
9  G.  3.  c.  29.  ^^^S*^^  intituled  **"  An  act  for  the  more  effectual  punishment  of  such  persons  as 
shall  demolish  or  pull  down,  burn,  or  otherwise  destroy  or  spoil  any  mifl  or 
mills,  and  for  preventing  the  destroying  or  damaging  oi  Engines  for  draiohi^ 
collieries  and  mines,  or  bridges,  waggon  ways,  or  other  things  used  in  convey- 
ing coals,  lead,  tin,  or  other  minerals  from  mines,  or  fences  for  inclosiog 
lands  in  pursuance  of  acts  of  parliament ;  and  an  act  passed  in  the  same  year* 
9  G.  3.  c.41.  intituled  *'  An  act  for  better  securing  the  duties  ot  customs  upon  cerUia 
goods  removed  from  the  out  ports  and  other  places  to  London ;  for  regolating 
tne  fees  of  officers  of  his  majesty's  customs  in  the  province  of  Senegambia  ia 
Africa;  for  allowing  to  the  receivers  general  of  the  Duties  on  offices  and  em- 
ployments in  Scotland,  a  proper  compensation  for  their  trouble  andexpenoesi 
for  the  better  preservation  of  hollies,  thorns,  and  quicksets  in  forest^ 
chases,  and  private  grounds,  and  of  trees  and  underwoods  in  forests  aad 
chases;  and  for  authorising  the  exportation  of  a  limited  quantity  of  an uh 
ferior  sort  of  barley  called  bigg,  from  the  port  of  Kirkwall  in  tbe  islaads  of 
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Orkney  i  and  «a  act  jiassed  in  the  tenth  year  of  the  same  reign,  intituled 
*'  An  act  for  preventing  the  stealing  of  dqgS)*^  and  another  act  passed  in  ^^  ^*3.  c.-18. 
the  same  year,  intituled  **  An  act  for  niakinff  the  receiving  of  stolen  jewels,  10  G.  3.  c.  48. 
and  gold  and  silver  plate,  in  the  case  of  burglary  and  highway. robhery,  more 
penal;  and  so  much  of  an  act  passed  in  the  thirteenth  year  of  the  same 
reign,  intituled  "  An  act  for  the  more  effectual  execution  of  criminal  laws  13  6.  3.  e,  31. 
in  the  two  parts  of  the  United  Kingdom,*'  as  relates  to  the  prosecution  and  s.  4,  5. 
punishment  of  persons  for  theft  or  larceny,  and  for  receiving  or  having 
any  stolen  property  as  therein  mentioned ;  and  an  act  passed  in  the  same 
year,  intituled  **  An  act  for  repealing  so  much  of  an  act  made  in  the  twenty-   13  q  3  c.32. 
third  year  of  his  late  majesty  King  George  the  Second,  as  relates  to  the  pre- 
venting the  stealin?  or  destroying  of  turnips ;  and  for  the  more  effectually 
preventing  the  stealing  or  destroy mg  of  turnips,  potatoes,  cabbages,  parsnips, 
pease,  ana  carrots  $**  and  another  act  passed  in  the  same  thirteenth  year,  m- 
tituled  **  An  act  to  extend  the  provisions  of  an  act  made  in  the  sixth  year  of  13  q^  3^  ^^  33^ 
his  present  Majesty^s  reign,  intituled  '  An  act  for  the  better  preservation  of 
'  timber  treesi,  and  of  woods  and  underwoods,  and  for  the  further  preservation 

*  of  roots,  shrubs,  and  plants,*  to  poplar,  alder,  maple,  larch,  and  nornbeam  ;** 

and  an  act  passed  in  the  sixteenth  year  of  the  same  reign,  intituled  '*  An  act  ^g  q^  3^  cZO. 

more  effectually  to  prevent  the  stealing  of  deer,  and  to  repeal  several  former 

statutes  made  for  the  like  purpose;**  and  the  whole  of  an  act  passed   in 

the  nineteenth  year  of  the  same  reign,  intituled  *'  An  act  to  explain  and   |g  q  3   ^  ^4^ 

amend  the  laws  relating  to  the  transportation,  imprisonment,  and  other  pu«  except  b.  70. 

nishment  of  certain  offenders,**  except  so  much  thereof  as  relates  to  the  judges 

lodgings;  and  an  act  passed  in  the  twenty-first  year  of  the    same  reign, 

intituled    **  An  act  to  explain  ^nd   amend    an  act    made  in    the  fourth  21G.3.  c.68. 

year  of  the  reign  of  his  late  Majesty,  King  George  the  Second,  intituled 

*  An  act  for  the  more  effectual  punishing  stealers  of  lead  and  iron  bars  fixed 

*  to  houses,   or  any  fences  belonging  thereunto  ;*  and  another  act  passed 

in  the  same  twenty-first  year,  iniiUiled  *•''  An  act  to  explain  and  amend  an  21  G.  3.  c.  69. 
act  made  in   the   twenly-niuth  year    of    the    reign   of  his  late    Majesty 
King  George    the  Second,    intituled    '  An  act  for  more  effectually   dis- 

*  couraging    and    preventing  the  slealin?,  aftd   the  buying  and  receiving 

*  of  stolen  lead,  iron,  copper,  brass,  heil-metal,  and  solder,  and  for  more 

*  effectually  brinzing   the  offenders  to  justice;***    and  an  act   passed  in 
the  twenty-second  year    of  the   rei^n  of  King  George    the   Third,  inti- 
tuled **  An  act  for  the  more  easy    discovery  and  effectual  punishment  of  22  G.  3.  c.  58. 
buyers  and  receivers  of  stolen  goods  ;**  and  an  act  passed  in  the  thirty-first 

vear  of  the  same  reign,  intituled  **  An  act  to  render  persons  convicted  of  petty   ».  ^  3  c  35 
larceny  competent  witnesses  ;**  and  an  act  passed  in  the  same  year,  intituled        *•   •  •     * 
*'  An  act  for  better  protecting  the  several  oyster  fisheries  within  this  king-  31  G.3.  c.  51. 
dom  ;*'  and  so  much  of  an  act  passed  in  the  thirty-third  year  of  the  same  reign, 
intituled  "  An  act  for  better  preventing  offences  in  obstructing,  destroying,  or  33  q  3  c  67 
ilamaging  ships  or  other  vessels,  and  in  obstructing  seamen,  keelmen,  casters,  g.  5  'g, '   * 
and  ship  carpenters,  from  pursuing  their  lawful  occupations,**  as  relates  to  per-     *    ' 
sons  who  shall  wilfully  and  maliciously  set  fire  to,  or  destroy  or  damage  other- 
wise than  by  fire,  any  ship,  keel,  or  other  vessel ;  and  so  ra'uch  of  an  act  passed 
in  the  thirty-sixth  year  of  the  same  rei^n,  intituled  **An  act  to  prevent  oh-  35  q  3  ^9 
structions  to  the  free  passage  of  grain  within  the  kingdom,**  as  relates  to  the  8.3,  to  the  end 
liabilitv  of  the  inhabitants  of  hundreds;  and  an  act  passed  in  the  thirty-ninth 
year  of  the  same  reign,  intituled  *'  An  act  to  protect  masters  against  embezzle-  39  q^  3  ^  35^ 
ments  by  their  clerks  or  servants  ;*'  and  so  much  of  an  act  passed  in  the  thirty- 
ninth  and  fortieth  years  of  the  same  reign,  intituljed  "  An  act  for  the  security   39  j^  40  0  3 
of  collieries  and  mmes,  and  for  the  better  regulation  of  colliers  and  miners,**   ^^  yj  g  ^ '5^* 
as  declares  what  persons  shall  be  deemed  and  adjudged  to  be  guilty  of  a  mis- 
demeanor,  and  as  relates  to  any  person  who  shall  steal  or  take  away,  or  break, 
destroy,  damage,  or  embezzle,  any  article  not  exceeding  the  value  of  five 
shillings  as  therein  mentioned,  or  shall  break,  destroy,  or  damage  any  waggon, 
cart,  or  other  carriage  as  therein  mentioned ;  and  an  act  passed  in  the  forty- 
first  year  of  the  same  reign,  intituled  *'  An  act  for  the  indemnifying  of  persons  4 ^  q  3  ^^  24. 
injured  by  the  forcible  pulling  down  and  demolishing  of  mills,  or  of  works   ru.  j^^' 
therennto  belonging,  by  persons  unlawfully  and  riotously  assembled ;"  and  an 
act  passed  in  the  forty-second  year  of  the  same  reicn,  mtituled  **  An  act  to   43  q^  3^  ^^  ^j^ 
extend  the  provisions  of  an  act  made  in  the  thirteenUi  year  of  the  reign  of  his 
present  Majesty,  intituled  *  An  act  for  repealing  so  much  of  an  act  made  in 
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the  twenty-third  year  of  his  late  Majesty  King  Qeorge  the  Second,  as  relates 
to  the  preventing;  the  stealing  cv  destroying  of  tnrni|»s,  and  for  the  more  ef- 
fectnaljy  preventing  the  stealing  or  destroying  of  turnips,  potatoes,  cabbages, 
parsnips,  pease,  and  carrots,*  to  certain  other  field  crops,  and  to  orchards;  tad 
for  aroenoing  the  said  act  i"  and  an  act  passed  in  the  same  forty-secood  year, 

42  6^3.0.107.  intituled  "An  act  more  effectually  to  prevent  the  stealing  of  deer;"  and  so 

43  G.  3.  c.  58.     niu<^b  ^^  ^i^  ^^  passed  in  the  forty- third  year  of  the  same  reign,  intituled  "  Aa 
Part  of  8.1.  '     act  for  the  further  prevention  of  malicious  shooting,  and  attempting  to  dis* 

charge  loaded  fire  arms,  stabbing,  cutting,  wonnding,  poisoning,  and  the  ms' 
licious  using  of  means  to  procure  the  miscarriage  of  women ;  and  also  the 
malicious  setting  fire  to  buildings;  and  also  for  repealing  a  certain  act  made 
in  England  in  the  twenty-first  year  of  the  late  King  James  the  First,  intitaled 
'  An  act  to  prevent  the  destroying  and  murdering  of  bastard  children  {  and 
also  an  act  made  in  Ireland  in  the  sixth  year  of  the  rdgn  of  the  late  Qneea 
Anne,  also  intituled  <  An  act  to  prevent  the  destroying  and  murdering  of  bts- 
tard  children  ;*  and  for  making  other  provisions  in  lieu  thereof,"  as  relates  to 
the  setting  fire  to  any  of  the  building  therein  enumerated ;  and  the  whole  of 

43  G.  3.  c.  113.  an  act  passed  in  the  same  forty-third  year,  intituled  **  An  act  for  the  more 
except  a.  6.       effectually  providing  for  the  punishment  of  offences  in  wilfully  casting  away, 

burning,  or  destroying  ships  or  vessels ;  and  for  the  more  convenient  trial  of  ac- 
cessories in  felonies;  and  for  extending  the  powers  of  an  act  made  in  the  thirty- 
third  year  of  the  reign  of  King  Henry  the  Eighth,  as  far  as  relates  to  murders, 
to  accessories  to  murders,  and  to  manslaughters,**  except  so  much  thereof  as  sp^ 
cially  relates  to  accessories  before  the  fact  in  murder,  and  to  manslaughter;  and 
so  much  of  an  act  passed  in  the  forty-fourth  year  of  King  George  the, Third, 

44  G.  3.  c.  92.    intituled  '*  An  act  to  render  more  easy  the  apprehending  and  briaging  to  trial 
''  ^'  °*  offenders  escaping  from  one  part  of  the  United  Kingdom  to  the  other,  and  also 

from  one  countv  to  another,**  as  relates  to  the  prosecution  and  punishment  of 
persons  for  theft  or  larceny,  and  for  receiving  or  having  any  stolen  properly,  as 
therein  mentioned;  and  an  act  passed  in  the  forty-fifth  year  of  the  sarat  reign, 

45  G.  3.  c.  66,    intituled  *'  An  act  to  prevent  in  Great  Britain  the  illegally  carrying  away  bark; 

and  for  amending  two  acts  passed  in  the  sixth  and  ninth  years  of  his  present 
Maj«sty*s  reign,  &r  the  preservaticm  of  timber  trees,  underwoods,  roots, sbmbs, 
plants,  hollies,  thorns,  and  quicksets  ;**  and  an  act  passed  in  the  forty-eighth 

48  G.  3.  c.  129.  year  of  the  same  rei^n,  intituled  *'  An  act  to  repeal  so  much  of  an  act  passed 
in  the  eighth  year  of  the  reign  of  Queen  Elizabeth,  intituled  'An  act  to  take 
away  the  benefit  of  clergy  from  certain  offenders  for  felony,'  as  takes  away 
the  benefit  of  clergy  from  persons  stealing  privily  from  the  person  of  another, 
and  for  more  effectually  preventing  the  crime  of  larceny  from  the  person;"* 

48  G.  3.  c.  144.  and  an  act  passed  in  the  same  forty-eighth  year,  intituled  *' An  act  for  the 
more  effectual  protection  of  oyster  fisheries  and  the  brood  of  oysters  io 
England  ;**  and  an  act  passed  in  the  fif^y-first  year  of  the  same  reign,  intitnled 

51  G.3.  c.  41.  **  An  act  to  repeal  so  much  of  an  act  passed  in  the  eighteenth  year  of  the 
reign  of  King  George  the  Second,  intituled  *  An  act  for  the  more  effectusllf 
preventing  the  stealing  of  linen,  fostian,  and  cotton  ^oods  and  wares,  in  build- 
ings, fields,  grounds,  and  other  places  used  for  printing,  whitening,  bleachiogi 
or  dyeing  the  same,*  as  takes  away  the  benefit  of  clergy  from  persons  stealiof 
cloth  in  places  therein  mentioned ;  and  for  more  effectually  preventing  such 

51  G.3.C.  120.  felonies;*'  and  an  act  passed  in  the  same  fifty-first  year,  intituled  <*  An  act  to 

amend  an  act  of  the  forty-seventh  year  of  his  present  Majesty,  for  more  eifec- 
tually  preventing  the  stealing  of  deer ;"  and  an  act  passed  in  the  fifty-second 

52  G.  3.  c.  63.    year  of  the  same  reign,  intituled  *'  An  act  for  more  effectually  prevention  the 

embezzlement  of  securities  for  money  and  other  effects  left  or  depositeo  for 
safe  custody,  or  other  special  purpose,  in  the  hands  of  bankers,  merchants, 
brokers,  attomies,  or  other  agents;  and  an  act  passed  in  the  same  year,  inti- 
52  G.  3.  C.64.  tuled  **  An  act  for  extending  the  provisions  of  an  act  of  the  thirtieth  year  of 
King  George  the  Second,  against  persons  obtaining  money  by  false  pretenro, 
to  persons  so  obtaining  lionds  and  other  securities  ;*'  and  another  act  p'^J'^ 

52  G.  3.  c.  130.  the  same  fifty-second  year,  intitnled  ••  An  act  for  the  more  effectual  punish- 

ment of  persons  destroying  the  properties  of  his  Majesty's  subjects,  and  en- 
abling the  owners  of  such  properties  to  recover  damages  for  the  injury  sus- 
tained ;'*  and  so  much  of  an  act  passed  in  the  fifty-third  year  of  the  same 

53  0, 3.  C.KS2.  reign,  intituled  "  An  act  to  repeal  a  certain  provision  respecting  persons  con- 

victed of  felony  withoat  benent  of  clergy,  contained  in  an  act  made  in  the 
fifty-second  year  of  the  reign  of  his  present  Majesty,  for  the  erection  of  a 
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peniteDtiarv  house  for  the  confinement  of  persons  convicted  within  the  clt?  of 
London  and  county  of  Middlesex^  and  for  making^  other  provisions  in  lieu 
thereof,"  as  relates  to  the  punishment  of  larceny  ;  and  an  act  passed  in  the 
fifty-sixth  year  of  the  same  rei^n,  intituled  *•  An  act  for  the  more  effectual    56  g.  3.  c.  125, 
punishment  of  persons  riotously  destroying  or  damaging  buildings,  engines, 
and  machinery  used  in  and  about  collieries  and  other  mines,,  waggon  ways, 
bridges,  and  other  works  used  in  conveying  and  shipping  coals  and  other  mine- 
rajs;  and  for  enabling  the  owners  of  such  property  to  recover  damages  for  the 
injury  sustained ;"  and  so  much  of  an  act  passed  in  the  fifty -seventh  year  of 
the  same  reign,  intituled  *'  An  act  for  the  more  eflfectuaJly  preventing  sedi-  67  G.  3.  c.  19. 
tious  meetings  and  assemblies,"  as  relates  to  the  liability  of  the  inhabitants  of  s.  38. 
the  city,  town,  or  hundred,  to  yield  compensation  to  the  party  injured,  as 
therein  mentioned ;  and  an  act  passed  in  the  first  year  of  the  reign  of  his  pre- 
sent Majesty,  intituled  *'  An  act  for  the  summary  punishment,  in  certain  cases,   1  G.  4,  c.  56. 
of  persons  wilfully  or  maliciously  damaging  or  committing  trespasses  on  pub- 
lic or  private  property;"  and  the  ^hole  or  an  act  passed  in  the  same  year, 
intituled  **  An  act  to  repeal  so  much  of  the  several  acts  parsed  in  the  thirty-    i  G.4.C.  U&. 
ninth  year  of  the  reign  of  Elizabeth,  the  fourth  of  George  the  First,  the  fifth 
and  eighth  of  George  the  second,  as  inflicts  capital  punishment  on  certain 
offences  therein  specified,  and  to  provide  more  suitable  and  effectual  punish- 
ment for  such  offences,"  except  so  much  thereof  as  relates  to  the  offences 
made  capital  by  the  said  act  of  Queen  Elizabeth  $  and  another  act  passed  in 
the  same  year  of  the  present  reign,  intituled  **  An  act  to  repeal  so  much  of  an   l  G.  4.  c.  117. 
act  passed  in  the  tenth  and  eleventh  years  of  King  William  tne  Third,  intituled 
*  An  act  for  the  better  apprehending,  prosecuting,  and  punishing  of  felons  that 
commit  burglary,  house-breaking,  or  robbery  m  shops,  warehouses,  coach- 
houses, or  stables,  or  that  steal  horses,'  as  takes  away  the  benefit  of  clergy 
from  persons  privately  stealing,  in  any  shop,  warehouse,  coach-house,  or  stable, 
amr  goods,  wares,  or  merchandizes  of  the  value  of  dye  shillings ;  aud  for  more 
effectually  preventing  the  crime  of  stealing  privately  in  shops,  warehouses, 
coach-houses,  or  stables  ;**  and  an  act  passed  in  the  third  year  of  the  present 
reign,  intituled  "  An  act  for  extending  the  laws  against  receivers  of  stolen  3  Q.  4.  c.  24. 
goods  to  receivers  of  stolen  bonds,  bank  notes,  and  other  securities  for 
money ;"  and  an  act  passed  in  the  same  year,  intituled  **  An  act  for  altering  3  6.  4.  c.  33. 
and  amending  several  acts  passed  in  the  first  and  ninth  years  of  the  reign  of 
King  George  the  First,  and  in  the  forty-first,  fifty-second,  fifty-sixth,  and  fifty- 
seventh  years  of  the  reign  of  his  late  Majesty  King  George  the  Third,  so  far  as 
the  same  relate  to  the  recovery  of  damages  committed  by  riotous  and  tumul- 
tuous assemblies,  and  unlawful  and  malicious  offenders;  and  the  whole  of  an 
act  passed  in  the  same  year  of  the  present  reign,  intituled  '*  An  act  for  the  fur-  3  G.  4.  c.  38. 
ther  and  more  adequate  punishment  of  persons  convicted  of  manslaughter, 
and  of  servants  convicted  of  robbing  their  masters,  and  of  accessories  before 
the  fact  to  grand  lairceny,  and  certam  other  felonies,"  except  so  far  as  relates 
to  manslaughter;  and  so  much  of  another  act  passed  in  the  same  year,  inti- 
tuled **  An  act  to  provide  for  the  more  effectual  punishment  of  certain  offences,  3  G.  4.  c.  1 14. 
by  imprisonment  with  hard  labour,"  as  relates  to  the  punishment  for  receiving 
stolen  goods,  and  for  obtaining  any  property  as  therein  mentioned  by  false 
pretences;  and  so  much  of  an  act  passed  in  the  same  year,  intituled  **  An  act  3  G.  4.  c.  126. 
to  amend  the  general  laws  now  in  being  for  regulating  turnpike  roads  in  that  a.  128. 
part  of  Great  Britain  called  England,"  as  creates  any  felon^ ;  and  the  whole 
of  an  act  passed  in  the  fourth  year  of  the  present  reign,  intituled  *'  An  act  for  4  G.  4.  c.  46, 
repealing  the  capital  punishments  inflicted  by  several  acts  of  the  sixth  and 
twenty-seventh  years  of  King  George  the  Second,  and  of  the  third,  fourth,  and 
twenty-second  years  of  King.  Geor^  the  Third,  and  for  oroviding  other 
punishments  in  lieu  thereof,  and  in  lieu  of  the  punishment  otframe-lceaking 
under  an  act  of  the  twenty-eighth  year  of  the  same  reign,"  except  so  far  as 
relates  to  the  felonies  created  by  the  acts  of  the  twenty-seventh  year  of  King 
George  the  Second,  and  of  the  third  year  of  King  George  the  Third  therein 
recited ;  and  the  whole  of  an  act  passed  in  the  same  year  of  the  present  rei^, 
intituled  *'  An  act  for  extending  the  benefit  of  clergy  to  several  larcenies  4  g.  4.  c.  53. 
therein  mentioned,"  except  so  far  as  relates  to  any  person  convicted  of  stealing 
or  embezzling  his  Majesty's  ammunition,  sails,  cordage,  or  naval  or  military 
stores,  or  of  being  accessory  to  any  such  offence ;  and  the  whole  of  an  act 
•passed  in  the  same  year,  intituled  "  An  act  for  allowing  the  benefit  of  clergy  4  q^  4^  ^  5^ 
to  persons  convicted  of  certain  felonies  under  two  acts  of  the  ninth  year  of 
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King  George  the  First  and  of  the  twentj-seventh  year  of  KiDg  George  the 
Second  ;  for  making  better  provision  for  the  punishment  of  persoDS  goiltj  of 
sending  or  delivering  threatening  letters,  and  of  assaults  with  mtent  to  commit 
robbery,'*  except  so  far  as  relates  to  any  person  who  shall  send  or  delirer  any 
letter  or  writing  threatening  to  kill  or  murder,  or  to  bum  or  destroy,  as  therdn 
mentioned,  or  shall  be  accessory  to  any  such  offence,  or  shall  forcibly  rescne 
any  person  being  lawfully  in  custody  for  any  such  offence ;  and  an  act  paned 
6  G.  4.  c.  19.      in  the  sixth  year  of  the  present  reign,  intituled*"  An  act  for  the  amendment  of 

the  law  as  to  the  offence  of  sending  threatening  letters;"  and  so  mock  of  an 

6  G.  4.  c.  94.      act  passed  in  the  same  year  of  the  present  reign,  intituled  *'  An  act  to  alter 
B.  7y  8,  9f  10*     and  amend  an  act  for  tne  better  protection  of  the  property  of  merchants  and 

others,  who  may  hereafter  enter  into  contracts  or  agreements  in  relation  to 
goods,  wares,  or  merchandize  entrusted  to  factors  or  agents,"  as  relates  to  aaj 
misdemeanor  therein  mentioned ;  and  also  an  act  passed  in  the  seventh  yearoif 

7  G.  i.  c.  69.     the  present  reign,  intituled  **  An  act  to  amend  the  law  in  respect  to  the  offence 

of  stealing  from  gardens  and  hothouses;''  and  all  acts  continuing  or  perpe- 
tuating any  of  the  acts  or  parts  of  acts  hereinbefore  referred  to,  so  far  only 
as  relates  to  the  continuing  or  perpetuating  the  same  respectively,  shall  be  ami 
continue  in  force  until  and  throughout  the  last  day  of  June  in  the  present 
year,  and  shall  from  and  after  that  day  as  to  that  part  of  the  United  Kingdom 
called  England,  and  as  to  offences  committed  within  the  jurisdiction  of  the 
admiralty  of  England,  be  repealed ;  except  so  far  as  any  of  the  said  acts  nay 
repeal  the  whole  or  any  part  of  any  other  acts;  and  except  as  to  ofieocesaod 
utoer  matters  committed  or  done  before  or  upon  the  said  last  day  of  June, 
which  shall  be  dealt  with  and  punished  as  if  this  act  had  not  been  p^sed. 
Not  to  repeal         n.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  act  contained 


of  England  or  C^^rles  the  Second,  which  are  herein-before  repealed,  or  shall  affect  or  alter 
Sonth  Sea''       ^'^l  <^ct  relating  to  the  Bank  of  England  or  South  Sea  Company. 

Company. 
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An  Act  for  further  improving  the  Adminiitraiion  of  Justice  in  Crimini 
Cases  in  England.  \^\st  June^  1827.] 

WHBasAS  trials  for  criminal  offences  in  that  part  of  the  United  Kiogdom 

called  England  are  attended  with  some  forms  which  frequently  impede  the 

due  administration  of  Justice,  and  it  is  therefore  expedient  to  abolish  such 

forms,  and  also  to  abolish  the  benefit  of  clergy,  and  to  make  better  prdvision 

for  the  punishment  of  offenders  in  certain  cases :  be  it  therefore  enacted  by 

the  King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 

Lords  spiritual  and  temporal,  and  Commons,  in  this  present  parliament  aaseffi- 

'\tv  »»  ^'^'  *°^  ^^  ^^^  authority  of  the  same,  That  if  any  person,  not  having  priri- 

«r-»i,    ?°^'     ^^g®  of  peerage,,  being  arraigned  upon  any  indictment  for  treason,  felony, « 

Ihall  put'tSr'  P'™*^^'  shall  plead  thereto  a  plea  of  "not  guilty,"  he  shall  by  such  plc».  wiA- 

a 

such  persoti  accordingly. 


A  plea  of 
"not 


prisoner  on  hb  ®"**°y  farther  form,  be  deemed  to  have  put  himself  upon  the  country  ftr 

trial  by  jury.  *'**' '  *°^  ***®  Court  shall,  in  the  usual  manner,  order  a  jury  for  the  trial  of 

,^,       -  such  persoti  accordingly. 

to  pfead  Court      ."'  ^"*.  ^.'*  «"»<^*«^»  That  if  any  person,  being  arraigned  upon  or  ch^ 

may  order  a  ^^*^  ^^^  indictment  or  information  for  treason,  felony,  piracy,  or  ws» 

plea  of"  not  ™«anor,  shall  stand  mute  of  malice,  or  will  not  answer  directly  to  the  indict- 

fnUty  "  to  be  ^^^  ^^  information,  im  every  such  case  it  shati  be  lawful  for  Ae  Court,  if  it 
•atand. 
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shall  8o  think  fit,  to  order  the  proper  officer  to  enter  a  plea  of  *■  not  guilty  " 
on  behalf  of  such  person ;  and  the  plea  so  entered  shall  have  the  same  force 
and  effect  as  if  such  person  had  actually  pleaded  the  same. 

III.  And  be  it  enacted,  That  if  anjr  person,  indicted  for  any  treason,  felony.  Every  chal- 
or  piracy,  shall  challenge  peremptorily  a  greater  number  of  the  men  returned  J^"^*^  beyond^ 
to  ne  of  the  jury  than  such  person  is  entitled  by  law  so  to  challenge  in  any  of  *^J  gh^i  be"** 
the  said  cases,  every  peremptory  challenge  beyond  the  number  allowed  by  law  ^^.^ 

in  any  of  the  said  cases  shall  be  entirely  void,  and  the  trial  of  such  person  shall 
proceed  as  if  no  such  challenge  had  been  made. 

IV.  And  be  it  enacted.  That  no  plea  setting  forth  any  atUinder  shall  be  Attainder  of 
pleaded  in  bar  of  any  indictment,  unless  the  attainder  be  for  the  same  offence  another  crime 
as  that  charged  in  the  indictment.  °°*  pleadable. 

V.  And  be  it  enacted.  That  where  any  person  shall  be  indicted  for  treason  Jury  shall  not 
or  felony,  the  jury  empannelled  to  try  sucn  person  shall  not  be  charged  to  en-  enquire  of  pri- 
quire  concerning  his  lands,  tenements,  or  goods,  nor  whether  he  fled  for  such  ^°®^  *  lamU, 

treason  or  felony.  ^er"hc  fleJu" 

VL  And  be  it  enacted,  That  benefit  of  clergy,  with  respect  to  persons  con- 

Yicted  of  felony,  shall  be  abolished ;  but  that  nothing  herein  contained  shall  Benefit  of 

prevent  the  jomder  in  any  indictment  of  any  counts  which  might  have  been  y^^J       " 

joined  before  the  passing  of  this  act  is  e  . 

VII.  And  be  it  enacted.  That  no  person  convicted  of  felony  shall  suffer  What  felonies 
death,  unless  it  be  for  some  felon v  which  was  excluded  from  the  benefit  of  ^^^Y  '|**^  ^® 
clergy  before  or  on  the  first  day  or  the  present  session  of  parliament,  or  which  cap*^« 
hath  been  or  shall  be  made  punishable  with  death  by  some  statute  passed  after 

that  day. 

VIII.  And  be  it  enacted.  That  every  person  convicted  of  any  felony,  not  Felonies  not 
punishable  with  death,  shall  be  punished  in  the  manner  prescribed  by  the  sta-  capital  pun- 
tute  or  statutes  specially  relating  to  such  felony ;  and  that  every  person  con*  ishable  under 
\icted  of  any  felony,  for  which  no  punishment  hath  been  or  hereafter  may  be  '"®  acts,  if 
specially  provided,  shall  be  deemed  te  be  punishable  under  this  act,  and  shall  fkJieJo.  "** 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  otherwise  un- 
the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  ^^^  ^^ig  j^^.^^ 
y^ears;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped 

(if  the  Court  shall  so  think  fit),  in  addition  to  such  imprisonment. 

IX.  And,  with  regard   to  the  place  and  mode  of  imprisonment  for  all  The  Court 
offences  punishable  under  this  act,  be  it  enacted.  That  where  any  person  shall  "ay  ^^^^^ 

be  convicted  of  any  offence  punishable  under  this  act,  for  which  imprison-  **ard  labour  or 
raent  may  be  awarded,  it  shall  be  lawful  for  the  Court  to  sentence  the  offender  sol^^aT  con- 
to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  la&our,  in  the  common     ^^^  ^^  ^i^^ 
^aol  or  house  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept  gentence  of 
in  solitary  confinement  for  the  whole  or  any  portion  or  portions  of  such  im-  iniprisonmcot. 
prisonment,  or  of  such  imprisonment  with  hard  labour,  as  to  the  Court  in  its 
discretion  shall  seem  meet 

X.  And  be  it  enacted.  That  wherever  sentence  shall  be  passed  for  felony  on   If  a  person 
a  person  already  imprisoned  under  sentence  for  another  crime,  it  shall  be  law-  under  sen- 
ful  for  the  court  to  award  imprisonment  for  the  subsequent  offence,  to  com-   t<*nce  for  ano- 
mence  at  the  expiration  of  the  imprisonment  to  which  such  person  shall  have  ^^'^*^  •*'7?r  'f 
been  previously  sentenced ;  and  where  such  person  shall  be  already  under  sen-  ^°"^*^  *j^  ° 
tence  either  of  imprisonment  or  of  transportation,  the  c«urt,  if  empowered  Courr*inay 

to  pass  sentence  of  transportation,  may  award  such  sentence  for  the  subse-  pas»  a  second 
quent  offence,  to  commence  at  the  expiration  of  the  imprisonment  or  trans-  sentence,  to 
portation  to  which  such  person  shall  have  been  previously  sentenced,  al-  commence 
though  the  aggregate  term  of  imprisonment  or  transportation  respectively  after  the  ex- 
may  exceed  the  term  for  which  either  of  those  punishments  could  be  other-  piration  of  the 
wise  awarded.  ^''st 

XI.  And  whereas  it  is  expedient  to  provide  for  the  more  exemplary  punish-  Punishment 
ment  of  offenders  who  commit  felony  after  a  previous  conviction  for  felony,  for  a  subse- 
whether  such  conviction  shall  have  taken  place  before  or  after  the  commence-  quent  felony, 
ment  of  this  actt  be  it  therefore  enacted.  That  if  any  person  shall  be  be  con- 
victed of  any  felony,  not  punishable  with  death,  committed  after  a  previous 
conviction  tor  felony,  such  person  shall,  on  such  subsequent  conviction,  be 

liable,  at  the  discretion  of  the  court;  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years,  j^nd,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit),  in  addition  to 
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Form  of  in«  such  imprisonment  \  and  in  an  indictment  for  any  such  felony  commitke4 
dfctraentfor  after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to  state  that  the 
the  subsequent  offender  was  at  a  certain  time  and  place  convicted  of  felony,  without  other- 
felony.  ^ise  describing  the  previous  felony  ;  and  a  certificate  containinji^  the  sob- 

What  shall  be  stance  and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  con- 
sufficient  proof  viction  for  the  previoui  felony,  purporting  to  be  si^ed  by  the  clerk  of  the 
conv'a'o  Court,  or  other  officer  having  the  custody  of  the  retords  of  the  Court  where 

the  offender  was  first  convicted,  or  bv  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  six  shillings  and  eight-pence,  and  no  more, 
shall  be  demanded  or  taken),  shall,  qpon  proof  of  the  identity  of  the  person 
of  the  offisnder,  be  sufficient  evidence  of  the  first  conviction,  without  proof 
of  the  signature  or  official  character  of  the  person  appearing  to  have  si^ed 
Uttering  ftlse    the  same ;  and  if  any  such  clerk,  officer,  or  deputy  snail  utter  a  false  certif- 
certificate  of      cate  of  any  indictment  and  conviction  for  a  previous  felony,  or  if  any  perBon, 
conviction.        other  than  such  clerk,  officer,  or  deputy,  shall  sign  any  such  certificate  ts 
such  clerk,  officer,  or  deputy,  or  shall  utter  any  such  certificate  withafahe 
or  counterfeit  signature  thereto,  every  such  offender  shall  be  guilty  of  felonj, 
and,  being  lawfully  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  tol)e  transported  beyond  the  seas  for  the  term  of  seven  vears,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years  x  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit}, 
in  addition  to  such  imprisonment. 
Admiralty  of-       XII.  And  be  it  enacted.  That  all  offences  prosecuted  in  the  High  Court  of 
fences.  Admiralty  of  England  shall,  upon  every  first  and  subsequent  conviction,  be 

subject  to  the  same  punishments,  whether  of  death  or  otherwise,  as  if  such 
offences  had  been  committed  upon  the  land. 
Effect  of  a  free       XI 11.  And  be  it  declared  ana  enacted,  That  where  the  King*s  Majestj  skill 
or  conditional    he  pleased  to  extend  his  roval  mercy  to  any  offender  convicted  of  ^nj  felon j 
pardon  to  a        punishable  with  death  or  otherwise,  and  by  warrant  under  his  rov^l  sign  ma- 
convict,  nual,  countersigned  by  one  of  his  principal  secretaries  of  state,  shall  grant  to 
such  offender  either  a  free  or  a  conditional  pardon,  the  discharge  of  sach  of- 
fender out  of  custody  in  the  case  of  a  free  pardon,  and  the  performance  of 
the  condition  in  the  case  of  a  conditional  pardon,  shall  have  the  effect  of  a 
pardon  under  the  great  seal  for  such  offender,  as  to  the  felony  for  which  such 
Proviso.            pardon  shall  be  so  granted  :  Provided  always,  that  no  free  pardon,  nor  anj 
such  discharge  in  consequence  thereof,  nor  any  conditional  pardon,  nor  the 
performance  of  the  condition  thereof,  in  any  of  the  cases  aforesaid,  shall 
prevent  or  mitigate  the  punishment  to  which  the  offender  might  otherwise  be 
lawfully  sentenced  on  a  subsequent  conviction  for  any  felony  committed  after 
the  granting  of  any  such  pardon. 
Rule  for  the  XIV.  And  be  it  enacted.  That  wherever  this  or  any  other  statute  relating 
interpretation    jq  any  offence,  whether  punishable  upon  indictment  or  summary  conviction, 
of  all  crimmal  j^  describing  or  referring  to  the  offence  or  the  subject  matter  on  or  with  re- 
statutes,            spect  to  which  it  shall  be  committed,  or  the  offender  or  the  party  affected  or 
intended  to  be  affected  by  the  offence,  hath  used  or  shall  use  words  importing 
the  singular  number  or  the  masculine  gender  only,  yet  the  statute  shall  be  un- 
derstood to  include  feveral  matters  as  well  as  one  matter,  and  several  persons 
as  well  as  one  person,  and  females  as  well  as  males,  and  bodies  corporate  as 
well  as  indiviouals,  unless  it  be  otherwise  specially  provided,  or  there  be 
something  in  the  subject  or  context  repugnant  to  such  construction;  ud 
wherever  any  forfeiture  or  penalty  is  payable  to  a  party  aggrieved,  it  shall  be 
payable  to  a  body  corporate  in  every  case  where  such  bony  shall  be  the  pirtj 
aggrieved. 
Commence-          ^^*  ^^^  ^  >t  enacted.  That  this  act  shall  commence  and  take  effect  on 
ment  of  this      the  first  day  of  July,  one  thousand  eight  hundred  and  twenty-seven, 
act.                      XVL  Provided  always,  and  be  it  enacted,  That  nothing  herein  contained 
Not  to  extend  ^^^^  extend  to  Scotland  or  Ireland, 
to -Scotland  or 
Ireland. 
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•  

An  Act  for  comoUdating  and  amending  the  Laws  in  England  relative 
to  Larceny  and  other  Offences  connected  theretcith. 

[21W  Jw«e  1827.] 

Wberbab  varioas  statutes  now  in  force  in  that  part  of  the  United  Kingdom 
called  England,  relative  to  larceny  and  other  offences  of  stealing,  and  to  bur- 
glary, robbery,  and  threats  for  the  purpose  of  robbery  or  of  extortion,  and  to 
embezzlement,  false  pretences,  and  the  receipt  of  stolen  property,  are  by  an 
act  of  the  present  session  of  parliament  repealed  from  and  after  the  last  day 
of  June  in  the  present  year,  except  as  to  offences  committed  before  or  upon 
that  day  ;  and  it  is  expedient  that  the  provisions  contained  in  those  various 
statutes  should  be  amended  and  consolidated  into  this  act,  to  take  effect  at  the 
same  time  as  the  said  repealing  act  i  Be  it  therefore  enacted  by  the  King^s 
roost  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  Commons,  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same*  That  this  act  shall  commence  on  the  first  day  Commence^ 
of  July  in  the  present  year.  mcnt  of^nct. 

II.  And  he  it  enacted.  That  the  distinction  between  grand  larceny  and  petty  Distinction 
larceny  shall  be  abolished,  and  every  larceny,  whatever  be  the  value  of  the  between  grand 
property  stolen,  shall  be  deemed  to  he  of  the  same  nature,  and  shall  be  sub-  and  petty  lnr< 
ject  to  the  same  incidents  in  all  respects  as  grand  larceny  was  before  the  com-  cony  abuUsb- 
mencement  of  this  act ;  and  every  Court,  whose  power  as  to  the  trial  of  lar-  ^d. 
ceny  was  before  the  commencement  of  this  act  limited  to pett]^  larceny,  shall 
have  power  to  try  every  case  of  larcenv  the  punishment  of  which  cannot  ex- 
ceed the  punishment  hereinafter  mentioned  for  simple  larceny,  and  also  to 
try  all  accessories  to  such  larceny. 

in.  And  be  it  enacted,  That  every  person  convicted  of  simple  larceny,  or  of  Punishroenti 
any  felony  hereby  made  punishable  like  simple  larceny,  shall  (except  in  the  for  ^\mn\e 
cases  hereinafter  otherwise  provided  for)  be  liable,  at  the  discretion  of  the  larceny. 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit), 
in  addition  to  such  imprisonment 

IV.  And,  with  regard  to  the  place  and  mode  of  imprisonment  for  all  in-  The  court 
dictable  offences  punishable  under  this  act,  be  it  enacted.  That  where  any  may,  for  all 
person  shall  be  convicted  of  any  felony  or  misdemeanor  punishable  under  this  offences  with- 
act,  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  Court  ^^  ^^i'  ^^^*  ^^' 
to  sentence  the  oneoder  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  ^^  ^"'**  ^*Jf 
hard  labour,  in  the  common  gaol  or  house  of  correction,  and  also  to  direct  °°"''**''  JP"" 
that  the  offender  shall  be  kept  in  solitary  confinement  for  the  whole  or  any  mcnt*^        *^' 

Ikortion  or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard 
abour,  as  to  the  Court  in  its  discretion  shall  seem  meet. 

V.  And  be  it  enacted.  That  if  any  person  shall  steal  any  tally,  order,  or  Stealing  pub- 
other  security  whatsoever,  entitling  or  evidencing  the  title  of  any  person  or  lie  or  private 
body  corporate  to  any  share  or  interest  in  any  public  stock  or  fund,  whether  securities  for 
of  this  kingdom,  or  of  Great  Britain  or  of  Ireland,  or  of  any  foreign  state,  nioney,  or 
or  in  any  fund  of  any  body  corporate,  company,  or  society,  or  to  any  de-  warrants  for 
posit  in  any  savings  bank,  or  shall  steal  any  debenture,  deed;  bond,  bill,  {^^f'  *^'  . 
note,  warrant,  order,  or  other  security  whatsoever  for  money-  or  for  paymeni        •  h  b/  * 
of  money,  whether  of  this  kingdom  or  of  any  foreign  state,  or  shall  steal  any  ^ordinr  to  the 
warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or  valuable  thing,   circumstHnces 
every  such  offender  shall  be  deemed  gnilty  of  felony,  of  the  same  nature  and  like  stealing 
in  the  same  degree  and  punishable  in  the  same  manner  as  if  he  had  stolen  any  goods. 
chattel  of  like  value  with  the  share,  interest,  or  deposit  to  which  the  security 

BO  stolen  may  relate,  or  with  the  money  due  on  the  security  so  stolen  or  se- 
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Rale  of  inter* 
pretation. 


Robbery  from 
the  person. 

Stealing  from 
the  person. 

Assaults  with 
intent  to  com* 
mit  robbery, 
and  demands 
accompanied 
with  menaces 
or  force. 


Obtaining  mo- 
ney, &c.  by 
threatening  to 
accuse  a  party 
of  an  infa- 
mous crime. 

Sending  let- 
ters contain- 
ing menacing 
demands,  or 
threatening  to 
accuse  a  par- 
ty of  an  in- 
famous crime, 
to  extort  mo- 
ney, &c. 


What  shall  be 
deemed  an  in- 
fiunous  crime. 


Sacrilege, 
when  capital. 


Burglary  ca- 
pital. 


House-break- 
ing and  steal- 
ing in  a  house, 
when  capital. 


What  build- 
ings only  are 


cored  thereby  and  remaining  unsatisfied,  or  with  the  value  of  the  goods  or 
other  yalaable  thin^  mentioned  in  the  warrant  or  order;  and  each  of  the  se- 
veral documents  nercinbefore  enumerated  shall  throughout  this  act  be 
deemed  for  every  purpose  to  be  included  under  and  denoted  by  the  words 
•*  valuable  security." 

VI.  And  be  it  enacted,  That  if  any  person  shall  rob  any  other  person  of  any 
chattel,  money,  or  valuable  security,  every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon ;  and  if  any  person  shall  steal  any  soch 
property  from  the  person  of  another,  or  shall  assault  any  other  person  irith 
mtent  to  rob  him,  or  shall  with  menaces  or  by  force  demand  any  such  pro* 
pertv  of  any  other  person  with  intent  to  steal  the  same,  every  such  offeader 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  Uie 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  hit 
term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such  impri- 
sonment 

YII.  And  be  it  declared  and  enacted.  That  if  any  person  shall  accose  or 
threaten  to  accuse  any  other  person  of  any  infamous  crime,  as  hereioaAcr 
defined,  with  a  view  or  intent  to  extort  or  gain  from  him,  and  shall  by  ioti- 
midating  him  by  such  accusation  or  threat  extort  or  gain  from  him,  any  dut- 
tel,  money,  or  valuable  security,  every  such  offender  shall  be  deemed  goilty 
of  robbery,  and  shall  be  indicted  and  punished  accordingly. 

YIII.  And  be  it  enacted.  That  if  any  person  shall  knowingly  send  or  d^ 
liver  any  letter  or  writing,  demanding  of  any  person,  with  menaces,  lod 
without  any  reasonable  or  probable  cause,  any  chattel,  money,  or  vilusUe 
security ;  or  if  any  person  snail  accuse  or  threaten  to  accuse,  or  shall  koov- 
ingly  send  or  deliver  any  letter  or  writing  accusing  or  threatening  to  icenx, 
any  person  of  any  crime  punishable  by  law  with  death,  transportation,  or  pil- 
lory, or  of  any  assault  with  intent  to  commit  any  rape,  or  of  any  attempt  or 
endeavour  to  commit  any  rape,  or  of  any  infamous  crime,  as  hereinafter  de- 
fined, with  a  view  or  intent  to  extort  or  gain  from  such  person  any  chalid, 
money,  or  valuable  security ;  ever v  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  thecoDft, 
to  be  transported  beyond  the  seas  for  life,  or  for  anv  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceedmg  four  years,  and,  if  > 
male,  to  be  once,  twice  or  thrice  publicly  or  privately  whipped  (if  the  court 
shall  so  think  fit),  in  addition  to  such  imprisonment. 

IX.  And,  for  defining  what  shall  be  an  infamous  crime  within  the  meaaioi: 
of  this  act,  be  it  enacted.  That  the  abominable  crime  of  buggery,  commiU^ 
either  with  mankind  or  with  beast,  and  every  assault  with  mtent  to  commit 
the  said  abominable  crime,  and  every  attempt  or  endeavour  to  commit  tbesaid 
abominable  crime,  and  every  solicitation,  persuasion,  promise,  or  threat  of- 
fered or  made  to  any  person,  whereby  to  move  or  induce  such  person  to  com- 
mit or  permit  the  said  abominable  crime,  shall  be  deemed  to  be  an  infiunotf 
crime  within  the  meaning  of  this  act. 

X.  And  be  enacted.  That  if  any  person  shall  break  and  enter  any  chorch 
or  chapel,  and  steal  therein  any  chattel,  or  having  stolen  any  chattel  ia  aay 
church  or  chapel,  shall  break  out  of  the  same,  every  such  offender,  beii([ 
convicted  thereof,  shall  suffer  death  as  a  felon. 

XI.  And  be  it  enacted,  That  every  person  convicted  of  burglary  shall  suffer 
death  as  a  felon  :  and  it  is  hereby  declared,  that  if  any  person  shall  enter  the 
dwelling-house  of  another  with  intent  to  commit  felonjr^  or  being  insodi 
dwelling-house  shall  commit  any  felony,  and  shall  in  either  case  hralk  oat  of 
the  said  dwelling-house,  in  the  night-time,  such  person  shall  be  deemed  gailQ 
of  burglary. 

XII.  And  be  it  enacted,  that  if  any  person  shall  break  and  enter  any  dwell- 
ing honse,  and  steal  therein  any  chattel,  money,  or  valuable  security  to  aij 
;value  whatever;  or  shall  steal  any  such  property  to  any  value  wluttever  in atj 
dwelling  house,  any  person  therein  being  put  in  fear;  or  shall  steal  in  aay 
dwelling  house  any  chattel,  money,  or  valuable  securitv  to  the  vaJoe  id  Ike 
whole  of  five  pounds  or  more ;  every  such  offender,  beug  convicted  theitoft 
shall  suffer  death  as  a  felon. 

XIII.  Provided  always,  and  be  it  enacted,  that  no  bnildine,  althow 
withiu  the  same  curtilage  with  the  dwelling-hoo8e>  and  occupied  thcrewiui 
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shall  be  deemed  to  be  part  of  such  dwelling-house  for  the  purpose  of  bur-  p^it  of  a  home 

glary,  or  for  any  of  the  purposes  aforesaid,  unless  there  shall  be  acorn-  for  capital  pur- 

inunication  between  such  buildings  and  dwelling  house,  either  immediate,  or  poses. 
by  means  of  a  covered  and  inclosed  passage  leadmgfrom  the  one  to  the  other. 

XIV.  And  be  it  enacted.  That  if  any  person  shall  break  and  enter  any  build-  Robbery  in 
in^,  and  steal  therein  any  chattel,  money,  or  valuable  security,  such  building  any  buildings 
being  within  the  curtilage  of  a  dwelling  house,  and  occupied  therewith,  but  within  the 
not  being  part  thereof  according  to  the  provision  herein-before  mentioned,  J*™^  cnrti- 
every  such  offender  being  convicted  thereof,  either  upon  an  indictment  for  the  J"fi»®  "b  t 
same  offence,  or  upon  an  indictment  for  burglary,  housebreaking,  or  stealing  '*°"?^»  cd 

to  the  value  of  five  pounds  in  a  dwelling  house,  containing  a  separate  count  p"rVof  tfae^ 

for  such  offence,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans-  House. 
ported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to 
oe  imprisoned  for  an^  term  not  exceeding  four  years,  and,  if  a  male,  to  be  once 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think  fit), 
•o  addition  to  such  imprisonment. 

XV.  And  be  it  enacted,  That  if  any  person  shall  break  and  enter  any  shop,  Robbery  in  a 
warehouse,  or  counting-house,  and  steal  therein  any  chattel,  money,  or  va-  shop,  ware- 
luable  security,  every  such  offender,  being  convicted  thereof,  shall  be  liable  to  house,  6lc. 
any  of  the  punishments  which  the  court  may  award  as  hereinbefore  last  men- 
tioned. 

XVI.  And  be  it  enacted.  That  if  any  person  shall  steal,  to  the  value  of  ten  g^^alinff  cer- 
shillings,  any  goods  or  article  of  silk,  woollen,  linen,  or  cotton,  or  of  any  one  or  ^^^^^  goods  in 
more  of  those  materials  mixed  with  each  other,  or  mixed  with  any  other  ma-  process  of  ma- 
terial, whilst  laid,  placed,  or  exposed,  during  any  stage,  process,  or  progress  of  nufacture. 
manufacture,  in  any  building,  field,  or  other  place,  every  such  offender  being 

convicted  thereof,  shall  be  nable  to  any  of  the  punishments  which  the  Court 
may  award  as  hereinbefore  last  mentioned. 

XVII.  And  be  it  enacted.  That  if  any  person  shall  steal  any  goods  or  mer-  stealing  goocte 
chandize  in  any  vessel,  barge,  or  boat  of  any  description  whatsoever,  in  any  from  a  vessel 
port  of  entry  or  discharge,  or  upon  any  navigable  river  or  canal,  or  in  any  in  a  port, 
creek  belonging  to  or  communicating  with  any  such  port,  river,  or  canal,  or  river,  or  canal, 
shall  steal  any  goods  or  merchandize  from  any  dock,  wharf,  or  quay  adjacent  &c. 

to  any  such  port,  river,  canal,  or  creek,  every  such  offender,  being  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments  which  the  Court  may  award 
as  hereinbefore  last  mentioned. 

XVIII.  And  be  it  enacted,  That  if  any  person  shall  plunder  or  steal  any  part  Plundering 
of  any  ship  or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  any  part  of  the 
shore,  or  any  goods,  merchandize,  or  articles  of  any  kind  belonging  to  such  tackle  or  cargo 
ship  or  vessel,  every  such  offender,  being  convicted  thereof,  shallsuffer  death  °^  *  J^'P^ 

as  a  felon :  provided  always,  that  when  articles  of  small  value  shall  be  stranded  ^^^^'^^c^  ^c** 

or  cast  on  shore,  and  shall  be  stolen  without  circumstances  of  cruelty,  out-  ^  ' 

rage,  or  violence,  it  shall  be  lawful  to  prosecute  and  punish  the  offender  as  Proviso. 
for  simple  larceny ;  and  in  either  case  the  offender  may  be  indicted  and  tried 
either  in  the  county  in  which  the  offence  shall  have  been  committed,  or  in  any 
connty  next  adjoining. 

XIX.  And  be  it  enacted,  That  if  any  goods,  merchandize,  or  articles  of  any  Persons  in  pot- 
kind,  belonging  to  any  ship  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  session  of 

on  shore  as  aforesaid,  shall,  by  virtue  of  a  search  warrant,  to  be  granted  as  shipwrecked 
hereinafter  mentioned,  be  found  in  the  possession  of  any  person,  or  on  the  goods,  not 
premises  of  any  person  with  hb  knowledge,  and  such  person,  being  carried  be-  giving  a  satis- 
tore  a  justice  of  the  peace,  shall  not  satisfy  the  justice  that  he  came  lawfully  factory  ac- 
hy the  same,  then  the  same  shall,  by  order  of  the  justice,  be  forthwith  delivered  £®"°|v 
over  to  or  for  the  use  of  the  rightful  owner  thereof ;  and  the  offender,  on  con-  ^^*  J'^'  ■•  *^' 
viction  of  such  offence  before  the  justice,  shall  forfeit  and  pay,  over  and  above 
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person 

goods,  merchandize,  or  articles  whatsoever,  which  shall  have  been  unlawfully  offers  ship- 
taken,  or  reasonably  suspected  so  to  have  been,  from  any  ship  or  vessel  in  dis-  wrecked  goods 
tress,  or  wrecked,  stranded,  or  cast  on  shore  as  aforesaid,  in  every  such  case  fo'  jale,  the 
any  person  to  whom  the  same  shall  be  offered  for  sale,  or  any  officer  of  the  goods  may  b#  , 
customs  or  excise,  or  peace  officer,  may  lawfully  seize  the  same,  and  shall  »c>*ca,&c. 
with  all  convenient  speed  carry  the  same,  or  give  notice  of  such  seizure,  to 
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The  Btealingf 
&c.  of  records 
and  other  pro- 
ceedings of 
courts  of  jus- 
tice. 


The  stealing) 
Slc*  of  wills. 


The  stealing  of 
writings  relat- 
ing to  real  es- 
tate. 


These  provi- 
sions as  to 
wills  and  writ- 
ings shall  not 
lessen  any 
remedy  which 
the  party  ag- 
grieved now 
bas. 


Stealing 
horses,  cows, 
and  sheep. 


some  jUStiGe  of  the  peace ;  and  if  the  person  who  shall  have  offered  or  eiposcj 
the  same  for  sale,  being  duly  summoned  by  such  Justice,  shall  not  appear  and 
satisfy  the  Justice  that  Tie  came  lawfully  by  such  goods,  merchandize,  or  arti- 
cles, then  the  same  shall,  by  order  of  the  justice,  be  forthwith  delivered  over 
to  or  for  the  use  of  the  riehtful  owner  thereof,  upon  payment  of  a  reasonable 
reward  (to  be  ascertained  by  the  justice)  to  the  person  who  seized  the  same; 
and  the  offender,  on  conviction  of  such  offence  by  the  justice,  shall  forfeit 
and  pay,  over  and  above  the  value  of  the  goods,  merchandize,  or  articles, 
such  sum  of  money ,^  not  exceeding  twenty  pounds,  as  to  the  justice  shalf 
seem  meet. 

XXI.  And  be  it  enacted.  That  if  any  person  shall  steal,  or  shall  for  any  fnm- 
dulent  purpose  take  from  its  place  of  deposit  for  the  time  being,  or  from  aoj 
person  having  the  lawfnl  custody  thereof,  or  shall  unlawfully  and  maliciously 
obliterate,  injure,  or  destroy,  any  record,  writ,  return,  panel,  process,  inter- 
rogatory, deposition,  affidavit,  rule,  order,  or  warrant  or  attorney,  or  an?  ori- 
ginal document  whatsoever  of  or  belonging  to  any  court  of  record,  or  reladng' 
to  any  matter  civil  or  criminal,  begun,  depending,  or  terminated  in  any  such 
court,  or  any  bill,  ansvrar,  interrogatory,  deposition^  affidavit,  order,  or  de- 
cree, or  any  original  document  whatsoever  of  or  belonging  to  any  coort  of 
equity,  or  relating  to  any  cause  or  matter  begun,  depenaing,  or  terminated iir 
anj  such  Court,  every  such  offender  shall  li^  guilty  of  a  misdemeanor,  and, 
bemg  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  suffer  such  other 
punishment  by  fine  or  imprisonment,  or  by  both,  as  the  Court  shall  award; 
and  it  shall  not  in  any  indictment  for  such  offence  be  necessary  to  allege  tfast 
the  article,  in  respect  of  which  the  offence  is  committed,  is  the  property  of  any 
person,  or  that  the  same  is  of  any  value. 

XXII.  And  be  it  enacted,  That  if  any  person  shall,  either  during  the  life  of 
the  testator  or  testatrix,  or  after  his  or  her  death,  steal,  or  for  any  frandulent 
purpose  destroy  or  conceal,  any  will,  codicil,  or  other  testamentary  instro- 
ment,  whether  the  same  shall  relate  to  real  or  personal  estate,  or  to  both, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments  which  the  Court  may  award, 
as  hereinbefore  last  mentioned  i  and  it  shall  not  in  any  indictment  for  such 
offence  be  necessary  to  allege  that  such  will,  codicil,  or  qther  instrument,  is 
the  property  of  anj  person,  or  that  the  same  is  of  any  value. 

XXIII.  And  be  it  enacted.  That  if  any  person  shall  steal  any  paper  or  partb- 
ment,  written  or  printed,  or  partly  written  and  partly  printed,  being  evidence 
of  the  title  or  of  any  part  of  the  title  to  any  real  estate,  every  such  offender 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  slnll 
be  liable  to  any  of  the  punishments  which  the  Court  may  award,  as  herein- 
before last  mentioned ;  and  in  any  indictment  for  such  offence,  it  shall  be  suf- 
ficient to  allege  the  thing  stolen  to  be  evidence  of  the  title,  or  of  part  of  tbe 
title,  of  the  person  or  of  some  one  of  the  persons  having  a  present  interest, 
whether  legal  or  equitable,  in  the  real  estate  to  which  the  same  relates,  and  to 
mention  such  real  estate,  or  some  part  thereof;  and  it  shall  not  be  necessvy 
to  allege  the  thing  stolen  to  be  of  any  value. 

XXIV.  Provided  alvrays,  and  be  it  enacted.  That  nothing  in  this  act  con- 
tained relating  to  either  of  the  misdemeanors  aforesaid,  nor  any  proceedio^* 
conviction,  or  judgment  to  be  had  or  taken  thereupon,  shall  prevent,  lessen, 
or  impeach  any  remedy  at  law  or  in  enuity  which  any  party  a^rieved  by  any 
such  offence  might  or  would  have  had  if'^this  act  had  not  been  passed ;  bnt 
nevertheless  the  conviction  of  any  such  offender  shall  not  be  received  in  evi- 
dence in  any  action  at  law  or  suit  in  equity  against  him ;  and  no  person  shall 
be  liable  to  be  convicted  of  either  of  the  misdemeanors  aforesaid,  by  any  evi- 
dence whatever,  in  respect  of  any  act  done  by  him,  if  he  shall  at  any  time 
previously  to  his  being  indicted  for  such  offeace  have  disclosed  such  act,  on 
oath,  in  consequence  of  any  compulsory  process  of  any  court  of  law  or  equity 
in  any  action,  suit,  or  proceeding  which  shall  have  been  bond  fide  instituted 
by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  examin- 
ation or  deposition  before  any  commissioners  of  bankrupt 

XXV.  And  be  it  enacted.  That  if  any  person  shall  steal  any  horse,  mare, 
gelding,  colt  or  filly,  or  any  bull,  cow,  ox,  heifer  or  calf,  or  any  ram,  ewe, 
sheep  or  lamb,  or  shall  wilfully  kill  any  of  such  cattle,  with  inteot  to  stesi  tbe 
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earcase  or  skin  or  any  part  of  the  cattle  so  kiHed,  every  sucli  offender  shall 
be  gnilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a 
felon. 

XXVI.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  wilfully  Stealioji:,  8lc, 
course,  hunt,  snare,  or  carry  away,  or  Kill  or  wound,  or  attempt  to  kill  or  deerinaayin^ 
wound,  any  deer  kept  or  being  in  the  inclosed  part  of  any  forest,  chace,  or  closed  ground, 
purlieu,  or  in  any  inclosed  land  wherein  deer  shall  be  usually  kept,  every  such  felony, 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable 

to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny ;  and  if  The  like  in 

any  person  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry  away,  certain  nnin^ 

or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the  closed  ground 

uninclosed  part  of  any  forest,  chace,  or  purlieu,  he  shall  tor  every  such  of-  punishable 

fence,  on  conviction  tnereof  before  a  Justice  of  the  peace,  forfeit  and  pay  such  summarily, 

sum,  not  ezceedinff  fifty  pounds,  as  to  the  Justice  shall  seem  meet ;  and  if  any  Seepoai,  s.  6& 

person,  who  shall  have  been  previously  convicted  of  any  offence  relating  to  &  67. 

deer  for  which  a  pecuniary  nenalty  is  by  this  act  imposed,  shall  offend  a  second  Deer-stealiair 

time,  by  committing  any  or  the  offences  hereinbefore  last  enumerated,  such  iq  uninclosed 

second  offence,  whether  it  be  of  the  same  description  as  the  first  offence  or  ground  after 

not,  shall  be  deemed  felony,  and  such  offender,  being  convicted  thereof,  any  other  of- 

shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple  fence  as  to 

larceny.  deer,  felony. 

XXVII.  And  be  it  enacted,  That  if  any  deer,  or  the  head,  skin,  or  other  Suspected  per^ 
part  thereof,  or  any  snare  or  engine  for  the  taking  of  deer,  shall  by  virtue  of  sons,  found  in 
a  search  warrant,  to  be  granted  as  hereinafter  mentioned,  be  found  m  the  pos-  possession  of 
session  of  any  person  or  on  the  premises  of  any  person  with  his  knowleage,  venison,  &c. 
and  such  person,  being  carried  before  a  justice  of  the  peace,  shall  not  satisfy  and  not  satis- 
the  justice  that  he  came  lawfully  by  such  deer,  or  the  head,  skin,  or  other  fectonly  ac- 
part  thereof,  or  had  a  lawful  occasion  for  such  snare  or  engine,  and  did  not  co"'^*"*^  fo' 
Keep  the  same  for  any  unlawful  purpose,  he  shall,  on  conviction  by  the  justice,  ^^      ^      g, 
forfeit  and  pay  any  sum  not  ezceedmg  twenty  pounds;  and  if  any  such  person  p    '  *     » 
shall  not  under  the  provisions  aforesaid  be  lianle  to  conviction,  then,  tor  the  t^^J*"'  ''  ^ 
discovery  of  the  party  who  actually  killed  or  stole  such  deer,  it  shall  be  lawful  ^  ^'' 

for  the  justice,  at  his  discretion,  as  the  evidence  given  and  the  circumstances  Incase  they 
of  the  case  shall  require,  to  summon  before  him  every  person  through  whose  cannot  be  con- 
hands  such  deer,  or  the  head,  skin,  or  other  part  thereof,  shall  appear  to  have  ^^^f*'' J*®^ 
passed;  and  if  the  person  from  whom  the  same  shall  have  been  first  received,  ®  ja«tice 
or  who  shall  have  had  possession  thereof,  shall  not  satisfy  the  justice  that  he  ™*y  proceed. 
came  lawfully  by  the  same,  he  shall,  on  conviction  by  the  Justice,  be  liable  to 
the  payment  of  such  sum  of  money  as  is  hereinbefore  last  mentioned. 

XXVIII.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  wilfully  Setting  en- 
set  or  use  any  snare  or  engine  whatsoever,  for  the  purpose  of  taking  or  killing  gines  for  tak- 
deer,  in  any  part  of  any  forest,  chace,  or  purlieu,  whether  such  part  be  in-  ing  deer,  or 
closed  or  not,  or  in  any  fence  or  bank  dividmz  the  same  from  any  land  adjoin-  pulling  down 
in^,  or  in  any  inclosed  land  where  deer  shall  oe  usually  kept,  or  shall  unlaw-  park  fences, 
fully  and  wilfully  destroy  any  part  of  the  fence  of  any  land  where  any  deer 

shall  be  then  kept,  every  such  offender,  being  convicted  thereof  before  a  jus- 
tice of  the  peace,  shall  forfeit  and  pay  such  sum  of  money,  not  exceeding  ?®5/**'*  **  ^^ 
twenty  pounds,  as  to  the  justice  shall  seem  meet.  ^  ^'' 

XXIX.  And  be  it  enacted,  that  if  any  person  shall  enter  into  any  forest,  Deer-keepers^ 
chace,  or  purlieu,  whether  inclosed  or  not,  or  into  any  inclosed  land  where  &c.  may  seize 
deer  shall  be  usually  kept,  with  intent  unlawfully  to  hunt,  course,  wound,  the  guns,  &c. 
kill,  snare,  or  carry  away  any  deer,  it  shall  be  lawful  for  every  person  en-  of  offenders 
trusted  with  the  care  of  such  deer,  and  for  any  of  his  assistants,  whether  in  his  ^ho,  on  de- 
presence  or  not,  to  demand  from  every  such  offender  any  gun,  fire-arms,  Jiand,  do  not 
snare,  or  engine  in  his  possession,  and  any  do^  there  brought  for  hunting,  deliver  np  the 
coursing,  or  killing  deer,  and  in  case  such  offender  shall  not  immediately  de-  ^^"^^^ 

liver  up  the  same,  to  seize  and  take  the  same  from  him  in  any  of  those  respec- 
tive places,  or,  upon  pursuit  made,  in  any  other  place  to  which  he  may  have 

escaped  therefrom,  for  the  use  of  the  owner  of  the  deer ;  and  if  any  such  of-  Resistance  to 
fender  shall  unlawfully  beat  or  wound  any  person  entrusted  with  the  care  of  keepers,  &e. 

the  deer,  or  any  of  his  assistants,  in  the  execution  of  any  of  the  powers  given  in  the  ezecu- 

by  this  act,  every  such  offender  shall  be  guilty  of  felony,  and,  bein?  convicted  tion  of  their 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  duty, 

srmple  larceny.  Killinir  &c 

XXX.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  wilfully  in  i^^,  or  co^ 
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Dies  in  a  War-  ^  Aiffht-time  take  or  kill  any  hare  or  coney  in  any  warren  or  ground  lawfully 
ren  in  the  used  tor  the  breeding  or  keeping  of  hares  or  conies,  whether  the  same  be  in- 
Night-time.  closed  or  not,  e^ery  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  be* 
The  like  in  ^"6'  convicted  thereof,  shall  be  punished  accord mgly  i  and  if  any  person  shall 
the  Day-time,  umawfully  and  wilfully  in  the  day-time  take  or  kill  any  hare  or  coney  in  any 
such  warren  or  ground,  or  shall  at  any  time  set  or  use  therein  any  snare  or 
engine  for  the  taking  of  hares  or  conies,  every  such  offender,  being  convicted 
See  post,  8.  66.  thereof  before  a  justice  of  the  peace,  shall  K>rfeit  and  pay  such  sum  of  mo- 
gc  S7,     '  nevi  not  exceeding  hye  pounds,  as  to  the  justice  shall  seem  meet :  pro- 

Proviso  vided  always,  that  nothing  herein  contained  shall  affect  any  person  taking 

or  killing  in  the  day-time  any  conies  on  any  sea  bank  or  river  bank  in  the 
county  of  Lincoln,  so  far  as  the  tide  shall  extend,  or  witBin  ene  furlong  of 
such  bank. 
Stealing  XXXI.  And  be  it  enacted.  That  if  any  person  shall  steal  any  dog,  or  shall 

Dogs,  or  ^^^  Any  beast  or  bird  ordinarily  kept  in  a  state  of  confinement,  not  beta^  the 

stealing  subject  of  larceny  at  common  law,  every  such  offender,  being  convicted 

Beasts  or  thereof  before  a  justice  of  the  peace,  shall  for  the  first  offence  foneit  and  pay 

Birds  ordina-  over  and  above  the  value  of  the  dog,  beast,  or  bird,  such  sum  of  money,  noi 
rily  kept  in  exceeding  twentv-pounds,  as  to  the  justice  shall  seem  meet ;  and  if  any  person 
Confinement,  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said  oflTences,  and  shall 
and  not  the  i^  convicted  thereof  in  like  manner,  every  such  offender  shall  be  committed 
Sut|ject  of  ^  ^^  common  gaol  or  bouse  of  correction,  there  to  be  kept  to  hard  labour 
g^^^^'  ^  for  such  term,  not  exceeding  twelve  calendar  months,  aa  the  convicting  juv 
&6  &$?'  ^^^^  ^^'^  think  fit ;  and  if  such  subsequent  conviction  shall  take  place  before 

two  justices,  they  may  further  order  the  offender,  if  a  male,  to  be  once  or 
twice  publicly  or  privately  whipped,  after  the  expiration  of  four  days  from  the 
time  of  such  conviction. 
Persons  K>nnd      XXXII.  And  be  it  enacted.  That  if  any  dog  or  any  such  beast,  or  the  skin 
in  Possession    thereof,  or  any  such  bird,  or  any  of  the  plumage  thereof,  shall  be  found  in 
of  stolen  the  possession  or  on  the  premises  of  any  person  by  virtue  of  a  search  warrant. 

Dogs,  &c  11'    to  be  granted  as  hereinafter  mentioned,  tne  justice  by  whom  such  warrant  waa 
able  to  Penal-  granted  may  restore  the  same  respectively  to  the  owner  thereof;  and  the  par- 
ties, son  in  whose  possession  or  on  whose  premises  the  same  shall  be  so  found  (such 
See  post.  8. 63.  person  knowing  that  the  dog,  beast,  or  bird  has  been  stolen,  or  that  the  skin  is 
the  skin  of  a  stolen  dog  or  beast,  or  that  the  plumage  is  the  plunuge  of  a  stolcft 
bird)  shall,  on  conviction  before  a  justice  of  the  peace,  be  liable  for  the  first 
offence  to  such  forfeiture,  and  for  every  subsequent  offence  to  such  punish- 
illent,  as  persons  convicted  of  stealing  any  dog,  beast,  or  bird  are  hereinbe- 
fore made  liable  to. 
Killinir  Pi-  XXXIII.  And  be  it  enacted.  That  if  any  person  shall  unlawfully  and  wil- 
ceons       '        folly  kill,  wound,  or  take  any  house  dove  or  pigeon,under such  circumstancea 
^^                  as  shall  not  amount  to  larceny  at  common  law,  every  such  offender,  beiar 
See  post  s  66.  convicted  thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over  and 
SiS7,     *       '  fthove  the  value  of  the  bird,  any  sum  not  exceeding  two  pounds. 
fj,  . .'     p.  ,  XXXIV.  And  be  it  enacted,  That  if  any  person  shall  unlawfully  and  wil- 
in  any^Water    ^"^'^  ^^^  ^^  destroy  anv  fish  in  any  water  which  shall  run  through  or  be  m 
situate  in          ^^7  ^^  adjoining  or  belon|ring  to  the  dwelliug-house  of  any  person  being  the 
land  belong-     owner  of  such  water,  or  havmg  a  rieht  of  fishery  therein,  every  such  offender 
ing  to  a            s^^l  he  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  punished 
Dwelling          accordingly;  and  if  any  person  diall  unlawfully  and  wilfully  take  or  destroy,  or 
House ;  ^          attempt  to  take  or  destroy,  any  fish  in  any  water  not  being,  such  as  aforesaid, 
in  any  private   but  wnich  shall  be  private  property,  or  in  which  there  shall  be  any  private 
Fishery  else-     right  of  fishery,  every  such  oi^der,  being  convicted  thereof  before  a  justice 
where.              of  the  peace,  shall  forfeit  and  pay,  over  and  above  the  value  of  the  fish  takes 
See  post,  s.  66.  or  destroyed  (if  any,)  such  sum  of  money,  not  exceeding  five  pounds,  as  to 
«  67*                the  justice  shall  seem  meet:  provided  always,  that  nothing  herembefore  con- 
Proidsion  res-  tained  shall  extend  to  any  person  angling  in  the  day-time ;  but  if  any  penon 
petting  An-      by  angling  in  the  day-time  unlawfully  smd  wilfully  take  or  destroy,  or  ai- 
glers.               tempt  to  take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned,  he 
See  post  S.66.  >luJl  on  conviction  before  a  justice  of  the  peace,  forfeit  and  payan^r  ran 
^57,    '        '  not  exceeding  five  pounds;   and  if  in  any  such  water  as  last  mentioned, 
he  shall  on  the   like  conviction,   forfeit  and  pay  any  sum  not   exceed- 
ing two  pounds,  as  to  the  justice  shall  seem  meet }  and  if  the  boundary  of 
any  parish,  township,  or  vill  shall  happen  to   be  in  or  by  the  side  of 
any  such  wfter  an  is  hereinbefore  mentionedy  it  shall  be  suiBcient  to  prove 
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that  the  offence  was  committed  either  in  the  psrisl^,  township,  or  viU  nameid 
in  the  iodictmeat  or  information,  or  in  any  parish,  township,  or  vill  adjoining 
thereto. 

XXXr.  And  be  it  eoacted.  That  if  any  person  shall  at  any  time  be  found  The  Tackle  of 
fishing  against  the  provisions  of  this  act,  it  shall  be  lawful  for  the  owner  of  ^,    ^^^ 
the  ground,  water,  or  fishery  where  such  offender  shall  be  so  found,  his  ser-       s^i^ea. 
vants,  or  any  person  authorized  by  him,  to  demand  from  such  offender  any 
rods,  lines,  nooks,  nets,  or  other  implements  for  taking  or  destroying  fisb, 
which  shall  then  be  io  his  possession,  and  in  case  such  offender  shall  not  imme- 
diately deliver  up  the  same,  to  seize  and  take  the  same  from  him  for  the  use 
of  sucti  owner :  provided  always,  that  any  person  angling  in  the  day-time  Angler,  on 
against  the  provisions  of  this  act,  from  whom  any  implemements  used  by  Seisure  of  his 
anglers  shall  be  taken,  or  by  whom  the  same  shall  be  delivered  up  as  aforesaid  Tackle,  ex« 
shall  by  the  taking  or  delivering  thereof  be  exempted  from  the  payment  of  empt  from- 
any  damages  or  penalty  for  such  angling.  Penalty. 

XXXYI.  And  be  it  enacted.  That  if  any  person  shall  steal  any  oysters  or  gieaiinir 
or  oyster  brood  from  anv  oyster  bed,  laying,  or  fishery,  being  the  property  Oysters  or 
of  any  other  person,  and  sufficiently  marked  out  or  known  as  such,  eveij  Oyster  Brood 
such  offender  shall  be  deemed  guilty  of  larceny,  and,  being  convicted  thereor,  from  Oyster 
shall  be  punished  accordingly ;  and  if  any  person  shall  unlawfully  and  wilfullj  Beds, 
use  anv  dredge,  or  any  net,  instrument,  or  engine  whatsoever,  within  the  li-  Dredging  for 
mits  of  any  such  oyster  fishery,  for  the  purpose  of  taking  oysters  or  oyster  Oysters  with- 
brood,  although  none  shall  be  actually  taken,  or  shall,  with  any  net,  instru-  Id  the  Limito 
ment,  or  eneine,  drag  upon  the  ground  or  soil  of  any  such  fishery,  every  such  of  any  Oyster 
person  shall  l»e  deemed  guilty  of  a  misdemeanor,  and,  being  convicted  thereof.  Fishery, 
shall  be  punished  by  fine  or  imprisonment,  or  both,  as  the  court  shall  award; 
such  fine  not  to  eiceed  twenty  pounds,  and  such  imprisonment  not  to  exceed 
three  calendar  months «  and  it  shall  be  sufficient  in  any  indictment  or  informa- 
tion to  describe,  either  by  name  or  otherwise,  the  bed,  laying,  or  fishery  in 
which  any  of  the  said  offences  shall  have  been  committed,  without  stating  the 
same  to  be  in  any  particular  parish,  township,  or  vill :  provided  always,  that  Toronto, 
nothing  herein  contained  shall  prevent  any  person  from  catching  or  fishing  for 
any  floating  fish  within  the  limits  of  any  oyster  fishery  with  any  net,  instru- 
ment, or  engine  adapted  for  taking  floating  fish  only. 

XXXVII.  And  be  it  enacted.  That  if  any  person  shall  steal,  or  sever  with  SteaUng  ttom 
intent  to  steal,  the  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese  or  certain  Mines, 
mundick,  or  any  wad,  black  cawke,  or  black  lead,  or  any  coal  or  cannel  coal 
from  any  mine,  bed,  or  vein  thereof  respectively,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  snail  be  liable  to  be  punished  in 
the  same  manner  as  in  the  case  of  simple  larceny. 

XXXYllI.  And  be  it  enacted.  That  if  any  person  shall  steal,  or  shall  cut.  Stealing  IVeea 
break,  root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal,  the  whole  Shmbs,  &c. 
or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  growing  in 
growing  in  any  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in  certain  situa- 
any  ground  a<yoininff  or  belonging  to  any  dwelling-house,  every  such  offender  p^?*'  ''^^  ^ 
(in  case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the  in-  ^^v^^^*  ^2|!f 

Jury  done,  shall  exceed  the  sum  of  one  pound)  shall  be  guilty  of  felony,  and  ^^^^^^^^ 
leing  convicted  thereof,  shall  be  liable  to  be  punished  in  the  same  manner 
as  in  the  case  of  simple  larceny  ;  and  if  any  person  shall  steal,  or  shall  cut,  Stealing 
break,  root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal,  the  Trees,  Shmbs, 
whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood ,  re-  &c.  growing 
spectively  growmg  elsewhere  than  in  any  of  the  situations  hereinbefore  men-  elsewhere, 
tioned,  every  such  offender  (in  case  the  value  of  the  article  or  articles  ^^  ^v*h« 
stolen,  or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of  five  pounds)  ^. ,  °^'  JZa 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  ^^^^  eueeda 
punished  in  the  same  manner  as  in  ue  case  of  simple  larceny. 

XXXIX.  And  be  it  enacted,  That  if  any  person  shall  steal,  or  shall  cot  Stealing 
break,  root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal  the  whole  Trees,  Shmbt, 
or  any  part  or  any  tree,  sapling,  or  shrub,  or  any  underwood,  wheresoever  the  &c.  where- 
same  may  be  respectively  erowing,  the  stealing  of  such  article  or  articles,  or  soever  grow- 
the  injury  done,  being  to  Sie  amount  of  a  shilling  at  the  least,  every  such  of-  ^S  *^  ^  ^7 
fender,  being  convicted  before  a  justice  of  the  peace,  shall  for  the  first  offence  X^"^  ^^ 
forfeit  and  pay,  ovec and  above  the  value  c^  the  article  or  articles  stolen,  or  g^le^'ram- 
the  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding  five  g^,^_  (^q^iJ. 
pounds,  as  to  the  justice  shall  aoem  meeti  and  if  any  pefSo«fo  conviclad  tion  for  First 
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and  Second  '^^^^  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be  conticted 
Offence;  thereof  in  like  manner,  every  such  offender  shall  for  such  second  offence-  be 

Tbird  Offence,  committed  to  the  common  ^o\  or  house  of  correction,  there  to  be  kept  to  bard 
Felony.  labour  for  such  term,  not  exceeding  tiM^elve  calendar  months,  as  the  convicting 

Se>epost,  8.66.  Justice  shall  think  fit;  and  if  such  second  conviction  shaH  take  place  before  two 
*  ^7.  lustices,  they  may  further  order  the  offender,  if  a  male,  to  be  once  or  twice  pub- 

licly  or  privately  whipped,  after  the  expiration  of  fbur'  days  from  the  time  of 
such  conviction;  and  itany  person  so  twice  convicted  shall  afterwards  commit 
any  of  the  said  offences,  sucn  offender  shall  be  deemed  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable  to  be  punished  m  the  same  manner  as 
in  the  case  of  simple  larceny. 
Stealing,  &c.         XL.  And  be  it  enacted.  That  if  any  person  shall  steal,  or  shall  cut,  break, 
any  live  or        or  throw  down  with  intent  to  steal,  any  part  of  any  live  or  dead  fence,  or  any 
dead  fence,       wooden  |iost,  pale,  or  rail  set  up  or  used  as  a  fence,  or  any  stile  or  gate,  or 
wooden  fence,  any  part  thereof  respectively,  every  such  offender,  being  convicted  before  a 
stile,  or  gate,  justice  of  the  peace,  shall  for  the  first  offence  forfeit  and  pay,  over  and  above 
see  post.  8.  65   ^^^  value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the  injury 
done,  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall 
seem  meet;  and  if  any  person  so  convicted  shall  afterwards  be  guilty  of  any 
of  the  said  offences,  and  shall  be  convicted  thereof  in  like  manner,  every 
such  offender  shall  be  committed  to  the  common  gaol  or  bouse  of  correc- 
tion, there  to  be  kept  to  hard  labour  for  such  term,  not  exceeding  twelve  ca- 
lendar months,  as  tne  convicting  justice  $hall  think  fit;  and  if  such  subse- 
quent conviction  shall  take  place  nefore  two  justices,  they  may  further  order 
the  offender,  if  a  male,  to  be  once  or  twice  publicly  or  privately  whipped, 
aflter  the  expiration  of  four  days  from  the  time  of  such  conviction. 
Suspected  XLI.  And  be  it  enacted.  That  if  the  whole  or  any  part  of  any  tree,  saplings, 

persons  in  or  shrub,  or  any  underwood ,  or  any  part  of  any  live  or  dead  fence,  or  any 
possession  of  post,  pale,  rail,  stile,  or  gate,  or  any  part  thereof,  being  of  the  value  of 
wood,  &c.  not  two  shillings  at  the  least,  shall,  by  virtue  of  a  search  warrant,  to  be  granted 


Seenost  s  63    ''^■^^  ^  justice  or  tne  peace,  snail  noi  saiisry  ine  justice  inai  ne  came  law- 

'^   '  '     *  fully  by  Uie  same,  he  shall  on  conviction  by  the  justice  forfeit  and  pay,  over 

f^fJ^^  "*  ^^  and  above  the  value  of  the  article  or  articles  so  found,  any  sum  not  exceeding 

*  two  pounds. 

Stealing,  &c.        XLII.  And  be  it  enacted,  That  if  any  person  shall  steal,  or  shall  destroy  or 
any  fruit  or       damage  with  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  production, 
vegatable  pro-  growing  in  any  garden,  orchard,  nursery  ground,  hothouse,  greenhouse,  or 
duction  in  a      conservatory,  every  such  offender,  being  convicted  thereof  before  a  justice 
garden,  &c.       of  the  peace,  shall,  at  the  discretion  or  the  justice,  either  be  committed  to 
punishable  on    the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to 
summai^  con-  ^^  iraprisonecT  and  kept  to  hard  labour,  for  any  term  not  exceeding  six  ca* 
fi«t  "ff       •     ^®"*'^'"  months,  or  else  shall  forfeit  and  pay,  over  and  above  the  value  of  the 
secoikl  of^^'     article  or  articles  so  stolen,  or  the  amount  of  the  injury  done,  such  sara  of 
fence  felony,     luoney,  not  exceeding  twenty  pounds,  as  to  the  justice  ^all  seem  meet;  and 
See  post.  8»  66  ^^  ^^J  P^i^on  so  convicted  shall  afterwards  commit  any  of  the  said  offences, 
&  67.     '  *       such  offender  shall  be  deemed  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny. 
Stealing,  &c.         XLIII.  And  be  it  enacted,  That  if  any  person  shall  steal,  or  shall  destrov 
vegetable  pro-  or  damage  with  intent  to  steal,  any  cultivated  root  or  plant  used  for  the  food 
doctionsnot      of  man  or  beast,  or  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or 
growing  m-       ^q  ^y^^  course  of  any  manufacture,  and  growing  in  any  land,  open  or  inclosed, 
gardens,  &c.     j^^i  [^Jq-  ^  garden,  orchard,  or  nursery  ground,  every  such  offender,  being 
convicted  before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  jus- 
tice, either  be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any 
term  not  exceeding  one  calendar  month,  or  else  shall  forfeit  and  pay,  over 
See  post,  8. 66   ^^^  above  the  value  of  the  article  or  articles  so  stolen,  or  the  amount  of  the 
^67.     '  injury  done,  such  sum  of  money,  not  exceeding  twenty  shillings,  as  to  the 

justice  shall  seem  meet,  and  in  default  of  payment  thereof,  together  with 
the  costs,  (if  ordered,)  shall  be  committed  ^as  aforesaid,  for  any  term  not  ex- 
ceeding one  calendar  month,  unless  payment  be  sooner  maife;  and  if  any 
person  so  convicted  shall  afterwards  be  guilty  of  any  of  the  said  offences,  and 
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shall  be  convicted  thereof  in  like  manner,  every  sucli  offender  shall  be  com^^ 
initted  to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard 
labour  for  such  term,  not  exceeding  six  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  subsequent  conviction  shall  take  place  be-, 
fore  two  justices,  they  may  further  order  the  offender,  if  a  male,  to  be  once 
or  twice  publicly  or  privately  whipped,  after  the  expiration  of  four  days  from 
the  time  of  such  conviction. 

XLIV.  And  be  it  enacted.  That  if  any  person  shall  steal,  or  rip,  cut,  or    Stealing  glasfl^ 
break  with  intent  to  steal,  any  glass  or  wood-work  belongiuff  to  any  building    wood-work, 
whatsoever,  or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil    or  fixtures  of 
or  fixture,  whether  made  of  metal  or  other  material,  respectively  fixed  in  or    any  kmd  from 
to  any  building  whatsoever,  or  any  thing  made  of  metal  fixed  in  any  land    buildings,  and 
being  private  property,  or  for  a  fence  to  any  dwelling-house,  garden,  or  area,    ?^     fixtures 
or  in  any  square,  street,  or  other  place  dedicated  to  public  use  or  opament,        ™  groun  s. 
everv  such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable  to  be  nunished  lu  the  same  manner  as  in  the  case  of  simple  lar- 
ceny $  and  in  case  oi  any  such  thins  fixed  in  any  square,  street,  or  other  like 
place,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  property  of  any 
person. 

XLV.  And,  for  the  punishment  of  depredations  committed  by  tenants  and  Tcn^pts  and 
lodgers,  be  it  enacted.  That  if  any  person  shall  steal  any  chattel  or  fixture  let   lodgers  steal- 
to  be  used  by  him  or  her  in  or  with  any  house  or  lodging,  whether  the  con-   *°?  "°y  P^°" 
tract  shall  have  been  entered  into  by  bim  or  her,  or  by  her  husband,  or  by    P^r^y  >rom 
any  person  on  behalf  of  him  or  her,  or  her  husband,  every  such  offender   ?™fmc*nts 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be   ^et  to  them, 
punisheain  the  same  manner  as  in  the  case  of  simple  larceny ;  and  in  every 
such  case  of  stealing  any  chattel  it  shall  be  lawful  to  prefer  an  indictment  in 
the  common  form  as  for  larceny,  and  in  every  such  case  of  stealing  any  fix- 
ture to  prefer  an  indictment  in  the  same  form  as  if  the  offender  were  not  a  te- 
nant or  lodger,  and  in  either  case  to  lay  the  property  in  the  owner  or  person 
letting  to  hire. 

XLVI.  And,  for  the  punishment  of  depredations  committed  by  clerks  and   clerks  and 
servants  in  cases  not  punishable  capitally,  be  it  enacted.  That  if  any  clerk  or   Bervants  steal- 
servant  shall  steal  any  chattel,  money,  or  valuable  security  belonging  to  or  in   log  property 
the  possession  or  power  of  his  master,  every  such  offiender,  being  convicted  of  their  mas- 
thereof,  shall  be  liable,  at  the  discretion  oi  the  Court,  to  be  transported  be-   tcrs. 
yond  the  seas  for  any  term  not  exceeding  fourteen  years  nor  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court 
shall  so  think  fit)  in  addition  to  such  imprisonment. 

XLVII.  And,  for  the  punishment  of  embezzlements  committed  by  clerks  Clerks  or  ser- 
and  servants,  be  it  declared  and  enacted.  That  if  any  clerk  or  servant,  or  any   vants  receiv- 
person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,    log  any  mo- 
shall,  by  virtue  of  such  employment,  receive  or  take  into  his  possession  any   ney,  &c.  on  ^ 
chattel,  money,  or  valuable  security,  for  or  in  the  name  or  on  the  account  *heir  master's 
of  his  master,  and  shall  fraudulently  embezzle  the  same,  or  any  part  thereof,   Account,  and^ 
every  such  offender  shall  be  deemed  to  have  feloniously  stolen  the  same  from   ^l^^  u  V*^  ^\ 
his  master,  although  such  chattel,  money,  or  security  was  not  received  into   ed*to  have  f™' 


any 

the  punishments  which   the  Court  may  award  as  hereinbefore  last  men- 
tioned. 

XLV  III.  And,  for  preventing  the  difficulties  that  have  been  experienced  in   Distinct  acts 
the  prosecution  of  the  last  mentioned  offenders,  be  it  enacted.  That  it  shall   of  embessle- 
be  lawful  to  charge  in  the  indictment  and  proceed  against  the  offender  for  any   oient  may  be 
number  of  distinct  acts  of  embezzlement  not  exceeding  three,  which  may   charged  in  the 
have  been  committed  by  bim  against  the  same  master,  within  the  space  of  six  ^™^  mdict- 
calendar  months  from  the  first  to  the  last  of  such  acts;  and  in  every  such  in-   ^^^  * 
dictment,  except  where  the  offence  shall  relate  to  any  chattel,  it  shall  be  suf- 
ficient to  allege  the  embezxlement  to  be  of  money,  without  specifying  an? 
particular  coin  or  valuable  security;  and  such  aneg|ation,  so  far  as  reg[ard8  Astoallega- 
the  description  of  the  property,  shall  be  sustained,  if  the  offender  shall  be   tion  and  proof 
proved  to  have  embezzlea  any  amount,  although  the  particular  species  of  of  the  proper- 
ty embezzled. 


Ixii  ADDENDA,  ke.  TO  VOL  11. 

coin  or  valuable  security  of  which  such  amount  was  composed  shall  not  be 

firoved ;  or  if  he  shall  be  proved  to  have  embezzled  any  piece  of  coin  or  va- 
uable  securitv,  or  any  portion  of  the  value  thereof,  although  such  piece  of 
coin  or  valuaole  security  may  have  been  delivered  to  him  in  order  that  some 
part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same, 
and  such  part  shall  have  been  returned  accordingly. 
Agents  em-  XLIX.  And,  for  the  punishment  of  embezzlements  committed  by  agents 

beszliDg  mo-  entrusted  with  property,  be  it  enacted.  That  if  any  money,  or  security  for 
ney  entrusted  the  payment  of  money,  shall  be  entrusted  to  any  banker,  merchant,  broker, 
*®  V  ?t**^  attorney,  or  other  agent,  with  any  direction  in  writing  to  apply  snch  money, 
SbcIrI  n  *°^  ®'"  *"y  P""^  thereof,  or  the  proceeds  or  any  part  of  Uie  proceeds  of  such  se- 
p^ .  ^  ^'  curitj,  for  any  purpose  specified  in  such  direction,  and  he  shall,  in  vioUtion 
'  of  good  fieiith,  and  contrary  to  the  purpose  so  specified,  in  any  wise  convert 

to  his  own  use  or  benefit  such  money,  security,  or  proceeds,  or  any  part 
thereof  respectively,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years 
nor  less  than  seven  years,  or  to  suffer  such  other  punishment  by  fine  or  im- 
or  embezzliDg  prisonment,  or  by  both,  as  the  court  shall  award ;  and  if  any  chattel  or  va- 
anv  goods  or      luable  security,  or  anv  power  of  attorney  for  the  sale  or  transfer  of  any  share 
▼atoable  se-      or  interest  in  any  public  stock  or  fund,  whether  of  this  kingdom,  or  of  Great 
enrity entrust-  Britain  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  anybody 
ed  to  them  for  corporate,  company  or  society,  shall  be  entrusted  to  any  banker,  merchant, 
safe  custody  broker,  attorney  or  other  agent,  for  safe  custody,  or  for  any  special  purpose, 
pnroosc*^        without  any  authority  to  sell,  negotiate,  transfer,  or  pledge,  and  he  shall,  in 
ffuU^  of  mis-  ^i<'l>^li<>n  of  good  faith,  and  contrary  to  the  object  or  purpose  for  which  such 
demeanor.         chattel,  security,  or  power  of  attorney  shall  have  been  entrusted  to  him,  sell, 
negotiate,  transfer,  pledge,  or  in  any  manner  convert  to  his  own  use  or  benefit 
such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any  part  thereof,  or 
the  share  or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney 
shall  relate,  or  any  part  thereof,  every  such  offender  shall  he  |[ailty  of  a  mis- 
demeanor, and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  any  of  the  punishments  which  the  Court  may  award,  as  herein- 
before last  mentioned. 
Not  to  affect         L.  Provided  always,  and  be  it  enacted.  That  nothing  hereinbefore  contained 
tmstees  or        relating  to  agents  shall  affect  any  trustee  in  or  under  any  instrument  whatever, 
mortgagees ;      qj.  j^y  mortgagee  of  any  property,  real  or  personal,  in  respect  of  any  act  done 
by  such  trustee  or  mortgagee  in  relation  to  the  property  comprised  in  or 
nor  bankers,     anected  by  any  such  trust  or  mortgage;  nor  shall  restrain  any  banker,  mer- 
&c.  reseiving    chant,  broker,  attorney,  or  other  agent,  from  receiving  any  money  which  shall 
money  due  on    be  or  become  actually  due  and  payable  upon  or  by  virtue  of  any  valuable  se- 
securities,         curity,  according  to  the  tenor  ancl  effect  uereof,  in  such  nuuiner  as  he  might 
or  disposing      have  done  if  this  act  had  not  been  passed ;  nor  for  selling,  transferring,  or 
of  securities      otherwise  disposing  of  any  securities  or  effects  in  his  possession,  upon  whicn  he 
on  which  they  shall  have  any  lien,  claim,  or  demand  entitling  him  by  law  so  to  do,  unless 
have  a  lien.       gQ^h  sale,  transfer,  or  other  disposal  shall  extend  to  a  ereater  number  or  part 
of  such  securities  or  effects  than  shall  be  requisite  U)t  satisfying  such  lien, 
claim,  or  demand. 
Factors  pledge      i,|,  And  be  it  enacted.  That  if  any  factor  or  agent  entrusted,  for  the  purpose 
ing  for  their      ^^f  ^\^^  ^jib  ^Qy  go^^s  or  merchandize,  or  entrusted  with  any  bill  of  lading, 
**^  da  **  ^o-     warehouse  keeper's  or  wharfinger's  certificate,  or  warrant  or  order  for  delivery 
cuments  relat-  <>^g<>o^s  or  merchandize,  shall,  for  his  own  benefit  and  in  violation  of  good 
iiur  to  roods     f^^^*  deposit  or  pledge  any  such  goods  or  merchandize,  or  any  of  the  said 
ed^msted  to      documents,  as  a  security  for  any  money  or  negotiable  instrument  borrowed  or 
them  for  the      received  by. such  factor  or  agent,  at  or  before  the  time  of  making  such  deposit 
purpose  of        or  pledge,  or  intended  to  be  thereafter  borrowed  or  received,  every  such  of- 
Bale,  guilty  of    fender  ^11  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall 
a  misde-  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 

meanor.  any.  term  not  exceeding  fourteen  years  nor  less  than  seven  years,  or  to  suffer 

such  other  punishment  by  fine  and  imprisonment,  or  by  both,  as  the  Court 
Not  to  extend  shall  award ;  but  no  such  factor  or  agent  shall  be  liable  to  any  prosecution 
to  cases  where  for  depositing  or  pledging  any  such  goods  or  merchandize,  or  any  of  the  said 
the  pledge  documents,  in  case  the  same  shall  not  be  made  a  security  for  or  subject  to  the 
does  not  ex-      payment  of  any  greater  sum  of  money  than  the  amount  which,  at  the  time  of 
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such  deposit  or  pledge,  wss  Justly  dae  and  omng  to  each  factor  or  agent  from  eeed  the  a^* 
his  principal,  tc^ekher  with  the  amount  of  any  bill  or  bills  of  exchange  drawn  mount  of  their 
by  or  on  account  of  such  principal,  and  accepted  by  such  factor  or  agent  Hen. 

LI  I.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  act  contained,  xhese  provi- 
nor  any  proceeding,  conviction,  or  Judgment  to  be  had  or  taken  thereupon,  gioas  as  to 
^inst  any  banker,  merchant,  broker,  factor,  attorney,  or  other  agent  as  agents  shall 
aforesaid,  shall  prevent,  lessen,  or  impeach  any  remedy  at  law  or  in  equity  not  lessen  any 
which  any  party  a^riered  by  any  such  offence  might  or  would  have  had  if  remedy  which 
this  act  hail  not  been  passed ;  but  nevertheless  the  conviction  of  any  such  of-   the  party  ag- 
fender  shall  not  be  received  in  evidence  in  any  action  at  law  or  suit  in  equity  grieved  now 
against  him;  and  no  banker,  merchant,  broker,  factor,  attorney,  or  other  '^^' 
agent  as  aforesaid,  shall  be  liable  to  be  convicted  by  any  evidence  whatever  as 
an  offender  against  this  act,  in  respect  of  any  act  done  oy  him,  if  he  shall  at 
any  time  previously  to  his  being  indicted  for  such  offence  have  disclosed  such 
act,  on  oath,  in  consequence  of  any  compulsory  process  of  any  court  of  law  or 
ec|uity  in  any  action,  suit,  or  proceeding  which  shall  have  been  bond  fide  in- 
stituted by  any  party  a^rieved,  or  if  he  shall  have  disclosed  the  same  in  any 
examination  or  deposition  before  any  commissioners  of  bankrupt. 

LIII.  And  whereas  a  failure  of  Justice  frequently  arises  from  the  subtle  dis-  Obtaining  mo- 
tinclion  between  larceny  and  fraud ;  for  remedy  thereof  be  it  enacted.  That  if  ney,  &c7by 
any  person  shall  by  any  false  pretence  obtain  from  any  other  person  any  false  pre- 
chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  defraud  any  per-  tcnccs,  a  mis- 
son  of  the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  demeanor, 
heiog  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  suffer  such  other 
punishment,  by  fine  or  imprisonment,  or  by  boUi,  as  the  Court  shall  a?Fard  $ 
provided  always,  that  if  upon  the  trial  of  any  person  indicted  for  such  misde-  No  acquittal 
meanor  it  shall  be  proved  that  he  obtained  the  property  in  question  in  any  on  the  gronnd 
such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  that  the  ease 
entitled  to  be  acquitted  of  such  misdemeanor ;  and  no  such  indictment  shall  proved 
be  removeable  bv  certiorari ;  and  no  person  tried  for  such  misdemeanor  shall  amonnts  to 
be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same  facts.  larceny. 

LIV.  And,  with  regard  to  receivers  of  stolen  property,  be  it  enacted.  That  where  the 
if  any  person  shall  receive  any  chattel,  money,  valuable  security,  or  other  original  of- 
property  whatsoever,  the  stealing  or  taking  whereof  shall  amount  to  a  felony,  fence  is  felo- 
either  at  common  law,  or  by  virtue  of  thb  act,  such  person  knowing  the  same  ny»  the  re* 
to  have  been  feloniously  stolen  or  taken,  every  such  receiver  shall  be  guilty  of  ceivers  of 
felony,  and  may  be  indicted  and  convicted  either  as  an  accessory  after  the  stolen  pro- 
facl,  or  for  a  substantive  felony,  and  in  the  latter  case,  whether  the  principal  J^  ™*^  ^ 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall  or  shall  not  *"«<*  *"'?«'  •• 
be  amenable  to  Justice  \  and  every  such  receiver,  howsoever  convicted,  shall  *^*^i|"^j 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  ^^  ^^^  ^  ^^i^ ' 
Auj  term  not  exceeding  fourteen  years,  nor  less  than  seven  years,  or  to  be  im-  gtantive  fe- 
prisoned  for  any  term  not  exceeding  three  years,  and,  if  a  male,  to  be  once,  lony. 
twice,  or  thrice,  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit) 
in  addition  to  such  imprisonment:  provided  always,  that  no  person, howsoever 
tried  for  receiving  as  afoRsaid,  shaft  be  liable  to  be  prosecuted  a  second  time 
for  the  same  offence. 

LV.  And  be  it  enacted,  that  if  any  person  shall  reeeive  any  chattel,  money.  Where  the  on- 
valuable  security,  or  other  property  whatsoever,  the  stealing,  taking,  obtain-  gimd  offence  is 
ing,  or  converting  whereof  is  made  an  indictable  misdemeanor  by  this  act,  a  mitdemean- 
such  person  knowing  the  same  to  have  been  unlawfully  stolen,  taken,  obtained,  or,  receivers 
or  converted,  every  such  receiver  shall  be, guilty  of  a  misdemeanor,  and  may  ™^rj  P''^"*^ 
be  indicted  and  convicted  thereof,  whether  the  person  guilty  of  the  principal  ^J^r|f  jl 
misdemeanor  shall  or  shall  not  have  been  previously  convicted  thereof,  or 
shall  or  shall  not  be  amenable  to  Justice;  and  every  such  receiver  shall,  on 
conviction,  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond 
the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped  (if  the  Court  shall  so  think  fit)  in  addition  to  such  imprison* 
ment. 

LVI.  And  be  it  enacted,  That  if  any  person  shall  receive  any  chattel,  money.  All  ^^^^ 
valuable  security,  or  other  property  whatsoever,  knowing  the  same  to  have  may  be  tried 
been  feloniously  or  unlawfully  stolen,  token,  obtained,  or  converted,  every  ^^®^J?1« 
such  person,  whether  charged  as  an  aecessory  after  the  fisct  to  the  felony,  or  f^i|%r 
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vbere  tho  pro- 
perty is  found 
in  their  pos- 
session, as 
well  as  where 
the  receiving 
takes  place. 

T4Be  owner  of 
stolen  pro- 
perty prose- 
cuting thief  or 
receiver  to 
conviction 
shall  have 
restitution  of 
his  property. 

Exception. 


Taking  a  re- 
ward for  help- 
ing to  the  re- 
covery of 
stolen  proper- 
ty without 
bringing  the 
offender  to 
trial. 


Advertising  a 
reward  for  the 
return  of 
stolen  proper- 
ty, &c. 


Receivers  of 
property, 
where  the  on- 
f(inal  offence 
is  punishable 
on  summary 
conviction* 


Principals  in 
the  second  de- 
gree  and  ac- 
cessories. 


with  a  substantive  felony,  or  with  a  misdeioeanor  only,  may  be  dealt  with,  in- 
dicted tried,  and  punished  in  any  county  or  place  in  which  he  shall  have  or 
shall  have  bad  any  such  property  in  his  possession,  or  in  any  county  or  place 
in  which  the  party  guilty  of  the  principal  felony  or  misdemeanor  may  by  law 
be  tried,  in  the  same  manner  as  such  receiver  may  be  dealt  with,  indicted,  tried, 
and  punished  in  the  county  or  place  where  he  actuallv  received  such  property. 

LVII.  And,  to  encourage  the  prosecution  of  offenders,  be  it  enacted,  That 
if  any  person^  guilty  of  any  such  felony  or  misdemeanor  as  aforesaid,  io  steal- 
ing, taking,  obtaining,  or  converting,  or  in  knowingly  receiving  any  chattel, 
money,  vsuuable  security,  or  other  property  whatsoever,  shall  be  inaicted  for 
any  such  offence,  by  or  on  the  behalf  of  the  owner  of  the  property,  or  bis 
executor  or  administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representative  $  and  the  Court,  before 
whom  any  such  person  shall  be  so  convicted,  shall  have  power  to  award  from 
from  time  to  time  writs  .of  restitution  for  the  said  property,  or  to  order  the 
restitution  thereof  in  a  summary  manner*,  provided  always,  that  if  it  shall 
appear. before  any  award  or  order  made  that  any  valuable  security  shall  have 
been  bond  fide  paid  or  discharged  by  some  |)erson  or  body  corporate  liable  to 
the  payment  thereof,  or  being  a  negotiable  instrument  shall  have  been  baiU 
fide  taken  or  received  by  transfer  or  delivery,  by  some  person  or  body  corpo- 
rate, for  a  just  and  valuable  consideration,  without  any  notice,  or  without  any 
reasonable  cause  to  suspect  that  the  same  had  by  any  felony  or  misdemeanor 
been  stolen,  taken,  obtained,  or  converted  as  aforesaid,  in  such  case  the  Court 
shall  not  award  or  order  the  restitution  of  such  security. 

Lyill.  And  be  it  enacted,  That  every  person  who  shall  corruptly  takeaDj 
money  or  reward,  directly  or  indirectly,  under  pretence  or  upon  account  of 
helping  any  person  to  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever,  which  shall  by  any  felony  or  misdemeanor  have  been  stolen,  taken, 
obtained,  or  converted  as  aforesaid,  shall  (unless  he  cause  the  off*ender  to  be 
apprehended  and  brought  to  trial  for  the  same)  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trans- 

Eorted  beyond  the  seas  for  life,  or  for  anv  term  not  less  than  seven  years  or  to 
e  imprisoned  for  any  term  not  exceeding  four  vears,  and,  if  a  male,  to  be 
once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  tfaiok 
fit)  in  addition  to- such  imprisonment. 

LIX.  And  be  it  enacted,  That  if  any  person  shall  publicly  advertise  a  reward 
for  the  return  of  any  property  whatsoever  which  shall  have  been  stolen  or  lost, 
and  shall  in  such  advertisement  use  any  words  purporting  that  no  questions 
will  be  asked,  or  shall  make  use  of  any  words  in  any  public  advertisement  pur- 
porting that  a  reward  will  be  given  or  paid  for  any  property  which  shall  nave 
been  stolen  or  lost,  without  seizing  or  making  any  enquiry  after  the  persoa 
producing  such  property,  or  shall  promise  or  offer  in  any  such  public  adver- 
tisement to  return  to  any  pawnbroker  or  other  person  who  may  have  bought 
or  advanced  money  by  way  of  loan  upon  any  property  stolen  or  lost,  the 
money  so  paid  or  advanced,  or  any  other  sum  of  money  or  reward  for  the  re- 
turn of  such  property,  or  if  any  person  shall  print  or  publish  any  such  adver- 
tisement, in  any  of  the  above  cases  every  such  person  shall  forfeit  the  sum  of 
fifty  pounds  for  every  such  offence,  to  any  jgerson  who  will  sue  for  the  same 
by  actiqn  of  debt,  to  be  recovered  with  full  costs  of  suit. 

LX«  And  be  it  enacted,  that  where  the  stealing  or  taking  of  any  property 
whatsoever  is  by  this  act  punishable  on  summary  conviction,  either  for  every 
offence,  or  for  the  first  and  second  offence  only,  or  for  the  first  offence  onlyi 
any  person  who  shall  receive  any  snch  properW*  knowing  the  same  to  be  un- 
lawfully come  by,  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
be  liable,  for  every  first,  second,  or  subsequent  offence  of  receiving,  to  the 
same  forfeiture  and  puni^ment  to  which  a  person  guilty  of  a  first,  second,  or 
subsequent  offence  of  stealing  or  taking  such  property  is  by  this  act  made 
liable. 

LXI.  And  be  it  enacted,  that  in  the  cases  of  every  felony  punishable  uoder 
this  act,  every  principal  in  the  second  degree,  and  every  accessory  before  the 
fact,  shall  be  punishable  with  death  or  otherwise,  in  the  same  manner  as  the 
principal  in  the  first  degree  is  by  this  act  punishable ;  and  every  accessory  after 
the  fact  to  any  felony  punishable  under  this  act  (except  only  a  receiver  of 
stolen  property)  shall  on  conviction  be  liable  to  be  imprisoned  for  any  term 
not  exceeaing  two  years ;  and  every  person,  who  shall  aid,  abet,  counsel,  or 
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procure  the  commission  of  any  misdemeanor  punishable  under  this  act,  shall 
be  li»ble  to  be  indicted  and  punished  as  a  principal  offender. 

LXII.  And  be  it  enacted,  that  if  any  person  shall  aid,  abet,  counsel,  or  pro-  Abettors  in 
cure  the  commission  of  any  offence  which  is  by  this  act  punishable  on  sum-  offences  pu- 
mary  conviction,  either  for  every  time  of  its  commission,  or  for  the  first  and  nishablc  on 
econd  time  only,  or  for  the  first  time  only,  every  such  person  shall,  on  con-   sumniary  con- 
viction before  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or  sub-  miction. 
sequent  offence  of  aiding,  abetting,  counselling,  or  procuring,  to  the  same 
forfeiture  and  punishment  to  which  a  person  guilty  of  a  first,  second,  or  sub- 
sequent offence,  as  a  principal  offender,'  is  by  this  act  made  liable. 

LXUI.  And,  for  the  more  effectual  apprehension  and  discovery  of  all  of-  A  person  in 
fenders  punishable  under  this  act,  be  it  enacted,  that  any  person  found  com-  ^^^  ^^f  ^/ 
raittine^  any   offence  punishable,  either  upon  indictment  or  upon  summary  comi^^ttmg 
conviction,  by  virtue  of  this  act,  except  only  the  offence  of  angling  in  the  day-   ^^Jv^bc  aoorc- 
time,  may  be  immediately  apprehended  without  a  warrant  by  any  peace  of-   ^q^Ji^cI  with- 
ficer,  or  by  the  owner  of  the  property  on  or  with  respect  to  which  the  offence  q^^  ^  warrant 
shall  be  committed,  or  by  his  servant  or  any  person  authorized  by  him,  and 
forthwith  taken  before  some  neighbouring  justice  of  the  peace,  to  be  dealt  ^  justice, 
with  according  to  law ;  and  if  any  credible  witness  shall  prove,  upon  oath  he-   upon  good 
fore  a  justice  of  the  peace,  a  reasonable  cause  to  suspect  that  any  person  has  grounds  of 
in  his  possession  or  on  his  premises  any  property  whatsoever,  on  or  with  re-   suspicion 
spect  to  which  any  such  offence  shall  have  been  committed,  the  justice  may   proved  on 
grant  a  warrant  to  search  for  such  property,  as  in  the  case  of  stolen  goods ;   oath,  may 
and  any  perscm,  to  whom  any  property  shall  be  offered  to  be  sold,  pawned,  or  grant  a  search 
delivered,  if  he  shall  have  reasonable  cause  to  suspect  that  any  such  offence   vAi'i'<^°t. 
has  been  committed  on  or  with  respect  to  such  property,  is  hereby  authorized.   Any  person, 
and,  if  in  his  power,  is  required  to  apprehend  and  forthwith  to  carry  before  a  to  whom 
justice  of  the  peace  the  party  offering  the  same,  together  with  such  property,  stolen  pro- 
to  be  dealt  with  according  to  law.  ?*'^J  ^  °^' 

LXIV.  And  be  it  enacted,  that  the  prosecution  for  every  offence  punishable  'cred,  may 
on  summary  conviction  under  this  act  shall  be  commenced  within  three  ca-  ^^^^.     \?^^  ^ 
lendar  months  after  the  commission  of  the  offence,  and  not  otherwise ;  and  ^ ,^ .     . 
the  evidence  of  the  party  aggrieved  shall  be  admitted  in  proof  of  the  offence.   Limitation  as 
aud  also  the  evidence  of  any  inhabitant  of  the  county,  riding,  or  division  in   ^^  sammary 
which  the  offence  shall  have  been  committed,  notwithstanding  any  penalty  or   Proceedings. 
forfeiture  incurred  by  the  oflence  may  be  payable  to  the  general  rate  of  such   Competencyof 
county,  riding,  or  division.  witnesses, 

hXV,  And,  for  the  more  effectual  prosecution  of  all  offences  punishable  on   Mode  of  corn- 
summary  conviction  under  this  act,  be  it  enacted,  that  where  any  person  shall   pelling  the  ap- 
be  charged,  on  the  oath  of  a  credible  witness,  before  any  justice  of  the  peace  pearaace  of 
with  any  such  offence,  the  justice  may  summon  the  person  charged  to  appear  pfrso""  P^" 
at  a  time  and  place  to  be  named  in  such  summons,  and,  if  he  shall  not  appear   nishable  on 
accordingly,  then  (upon  proof  of  the  due  service  of  the  summons  upon  such   8^™™*^'  ^^^'' 
person,  by  delivering  the  same  to  him  personally,  or  by  leaving  the  same  at  his  ^^^  ' 
usual  place  of  abode)  the  justice  may  either  proceed  to  hear  and  determine 
the  case  ex  parte ^  or  issue  his  warrant  for  apprehending  such  person,  and 
bringing  him  before  himself  or  some  other  justice  of  the  peace,  or  the  justice 
before  whom  the  charge  shall  be  made  may  (if  he  shall  so  think  fit,)  without 
any  previous  summons  (unless  where  otherwise  specially  directed,)  issue  such 
warrant,  and  the  justice  before  whom  the  person  charged  shall  appear  to  be 
brought  shall  proceed  to  hear  and  determine  the  case. 

LXVI.  And,  with  regard  to  the  application  of  all  forfeitures  and  penalties  Application  of 
upon  summary  convictions  under  ttiis  act,  be  it  enacted,  that  every  sum  of  forfeitures  and 
money,  which  shall  be  forfeited  for  the  value  of  any  property  stolen  or  taken,*   penalties  on 
or  for  the  amount  of  any  injury  done,  (such  value  or  amount  to  be  assessed  in   summary  con 
each  case  by  the  convicting  justice,)  shall  be  paid  to  the  party  aggrieved,  if  victions. 
known,  except  where  such  party  shall  have  been  examined  in  proof  of  the  of- 
fence,and  in  that  case,  or  where  the  part  v  aggrieved  is  unknown,  such  sumshall 
be  applied  in  the  same  manner  as  a  penalty  ;  aud  every  sum  which  shall  be  im- 
poseci  as  a  penalty  by  any  justice  of  the  peace,  whether  in  addition  to  such  value 
or  amount,  or  otherwise,  shall  be  paid  to  someone  of  the  overseers  of  the  poor, 
or  to  some  other  officer  (as  the  jnstice  may  direct)  of  the  parish,  township,  or 
place  in  tvhich  the  offence  shall  have  been  committed,  to  be  by  such  overseer 
or  officer  paid  over  to  the  use  of  the  general  rate  of  the  county,  riding,  or 
division  in  which  such  pacish,  township,  or  place  shall  be  situate,  whether  the 
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Proviso. 


If  a  person 
sumtnarily 
conyicted  shall 
not  pay,  Slc, 
the  jastice 
may  commit 
bim. 

Scale  of  im- 
prisonment. 


Justice  may 
discharge  the 
offender  in 
certain  cases. 


Pardon  for 
non-payment 
of  money. 

A  summary 
conviction 
shall  be  a  bar 
to  any  other 
proceeding  for 
the  same  case. 


Form  of  con- 
viction. 


Mme  shall  or  shall  not  contribute  to  sach  general  rate :  provided  always,  tbrt 
where  several  persons  shall  join  in  the  coraroisBion  of  the  same  oScDce,  aad 
shall,  upon  conviction  thereof,  each  be  adjudged  to  forfeit  a  sum  equi\'aleot 
to  the  value  of  the  property  or  to  the  amount  of  the  injury,  in  every  such  case 
no  further  sum  shall  be  paid  to  the  party  aggrieved  than  that  which  shall  be 
forfeited  by  one  of  such  offenders  only ;  and  the  corresponding  sum  or  soms 
forfeited  by  the  other  off*ender  or  offenders  shall  be  applied  in  the  same  manner 
as  any  penalty  imposed  by  a  justice  of  the  peace  Is  hereinbefore  directed  U> 
be  applied. 

LXVII.  And  be  it  enacted,  that  in  every  case  of  a  summary  conviction  wi- 
der this  act,  where  the  sum  which  shall  be  forfeited  for  the  value  of  the  pro- 
perty stolen  or  taken,  or  for  the  amount  of  the  injury  done,  or  which  shall  be 
imposed  as  a  penalty  by  the  justice,  shall  not  be  paid,  either  immediatelj 
after  the  conviction,  or  within  such  period  as  the  justice  shall,  at  the  time  of 
the  conviction,  appoint,  it  shall  be  lawful  for  the  convicting  justice  (anless 
where  otherwise  specially  directed)  to  commit  the  offender  to  the  comnoo 
gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  bard  labour,  according  to  the  discretion  of  the  justice,  for  any 
term  not  exceeding  two  calendar  months,  where  the  amount  of  the  sum  for- 
feited, or  of  the  penalty  imposed,  or  of  both,  (as  the  case  may  be,)  together 
with  the  costs,  snail  not  exceed  five  pounds;  and  for  any  term  not  exceeding 
four  calendar  months,  where  the  amount  .with  costs  shall  not  exceed  ten 
pounds ;  and  for  any  term  not  exceeding  six  calendar  months,  in  any  other 
case  I  the  commitment  to  be  determinable  in  each  of  the  cases  aforesaid  upon 
payment  of  the  amount  and  costs. 

LXVIII.  Provided  always,  and  be  it  enacted,  that  where  any  person  ^U 
be  summarily  convicted  before  a  justice  of  the  peace  of  any  offence  against 
this  act,  and  it  shall  be  a  first  conviction,  it  shall  be  lawful  for  the  justice,  if 
be  shall  so  think  fit,  to  discharge  the  offender  from  his  conviction,  upon  his 
making  such  satisfaction  to  tne  party  aggrieved  for  damages  and  costs,  or 
either  of  them,  as  shall  be  ascertained  by  the  justice. 

LXIX.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  King's  Majesty  to 
extend  his  roval  mercy  to  any  person  imprisoned  by  virtue  of  this  act,  al- 
though he  shall  be  imprisoned  for  nonpayment  of  money  to  some  party  other 
than  the  crown. 

LXX.  And  be  it  enacted,  that  in  case  any  person  convicted  of  any  offence 
punishable  upon  summary  conviction  by  virtue  of  this  act,  shall  have  paid  the 
sum  adjudged  to  be  paid,  together  with  costs,  under  such  conviction,  or  shall 
have  received  a  remission  thereof  from  the  crown,  or  shall  have  suffered  the 
imprisonment  awarded  for  nonpayment  thereof,  or  the  imprisonment  adjudged 
in  the  first  instance,  or  shall  have  been  discharged  from  nis  conviction  in  the 
manner  aforesaid,  in  every  such  case  he  shall  be  relea^sed  from.all  further  or 
other  proceedings  for  the  same  cause. 

LXXI.  And  TO  it  enacted,  that  the  justice  before  whom  any  person  shall  be 
convicted  of  any  offence  against  this  act  may  cause  the  conviction  to  be  drain 
op  in  the  following  form  oT  words,  or  in  any  other  form  of  words  to  the  *"^ 
effect,  as  the  case  shall  require;  vUMcei, 


BE  it  remembered,  that  on  the 
of  our  Lord 


at 


day  of 

in  the  county  of 


intheyeir 


tor  riding,  division,  liberty,  city,  &c.,  as  the  case  may  be,]  A.  O.  is  convicted 
»efore  me  J.  P.,  one  of  his  Majesty's  jnstices  of  the  peace  for  the  said  county 
[^r  riding,  &c.,]  for  that  he  the  said  A.  O.  did  [specify  the  offence,  and  the 
time  and  place  when  and  where  the  same  was  committed,  as  the  case  may  bet 
aad  on  a  second  conviction  state  the  first  conviction ;]  and  I  the  said  J*  P* 
adjudge  the  said  A.  O.  for  his  said  offence  to  be  imprisoned  in  the 
[«r,  to  be  imprisoned  in  the  and  there  kept  to  hard  labonn 

for  the  space  of  [or,  I  adjudge  the  said  A.  O.  for  bis  said  of- 

fence to  forfeit  and  pa^  [here  state  the  penalty  actually  im- 

posed, or  state  the  penalty,  and  also  the  value  of  the  articles  stolen,  or  the 
amount  of  the  penaltv,  and  also  the  value  of  the  articles  stolen,  or  the 
amount  of  the  injury  done,  as  the  case  may  be,]  and  also  to  pay  the  sum  n 

for  costs,  and  in  default  of  immediate  payment  of  the  said 
sums,  to  be  imprisoned  in  the  [fr  to  be  imprisoned  ifl  tbe 

and  there  kept  to  hard  labour]  for  the  qiaee  of 
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taae  may  be),  together  with  tlie  costs,  shall  not  etceed  five  pounds;  and  foir 
any  term  not  exceeding  foar  calendar  months,  where  the  amount,  with  costs, 
shall  not  exceed  ten  pounds ;  and  for  any  term  not  exceeding  six  calendar 
Months  in  any  other  case;  the  comnntnent  to  be  determinable  in  each  of  the 
cases  aforesaid  upon  patment  of  the  amount  and  costs. 

XXX lY.  Provided  always,  and  be  it  enacted,  That  where  any  person  shall 
be  summarily  convicted  before  a  justice  of  the  peace  of  any  offence  against 
this  act,  and  it  shall  be  a  first  conviction,  it  shall  be  lawful  for  the  justice,  W 
he  shall  so  think  fit,  to  discharge  the  offender  from  his  conviction,  upon  his 
making  such  satisfaction  to  the  party  aggrieved,  for  damages  and  costs,  or 
either  of  them,  as  shall  be  ascertained  by  the  justice. 

XXXV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  King^s  Majesty  to 
extend  his  royal  mercy  to  any  person  imprisoned  by  virtue  of  <  this  act,  al- 
tliongh  he  shall  be  imprisoned  for  non-payment  of  money  to  some  party  othcfr 
than  the  crown. 

XXXVI.  And  be  it  enacted,  That  in  case  any  person  convicted  of  any  of- 
fence punishable  upon  summary  conviction  by  virtue  of  this  act  shall  have  paid 
the  sum  adjudged  to  be  paid,  together  with  costs,  under  such  conviction,  or 
shall  have  received  a  remission  thereof  from  the  crown,  or  shall  have  suffered 
the  imprisonment  awarded  for  non-payment  thereof,  or  the  imprisonment  ad- 
judgea  in  the  first  instance,  or  shall  have  been  discharged  from  his  conviction 
in  the  manner  aforesaid,  in  every  such  case  he  shall  be  released  from  all  fur- 
ther or  other  proceedings  for  the  same  cause. 

XXXVII.  And  be  it  enacted.  That  the  justice  before  whom  any  nerson  shall 
be  convicted  of  any  off*ence  iigainst  this  act  may  cause  the  conviction  to  be 
drawn  up  in  the  following  form  of  words  to  the  same  Offect,  as  the  case  shall 
require;  videlicet 


The  justice 
may  dlBcbarge 
the  offender  in 
certain  cases. 


Pardon  for 
non-payment 
of  money. 

A  sammary 
coQyiction 
shall  be  a  bar 
to  any  other 
proceeding  for 
the  same 
cause. 

Form  of  con- 
viction. 


day  of 


m 


Be  it  remembered.  That  on  the 

the  year  of  our  Lord  at  in  the  county  of 

[or  riding,  division,  liberty,  city,  &c.,  as  the  case  may  be], 
A.  O.  is  convicted  before  me  J.  P.  one  of  his  Majesty*s  justices  of  the  peace 
for  the  said  county  [or  riding,  &c.],  for  that  he  said  A.  O.  did  [specify  the 
offence,  and  the  time  and  place  when  and  where  the  same  was  committed,  as 
the  case  may  he;  and  on  a  second  conviction, state  the  first  conviction] ;  and 
I  the  said  J.  P.  adjudge  the  said  A.  O.  for  his  said  offence  to  be  imprisoned 
in  the  [or  to  be  imprisoned  in  the  and 

there  kept  to  hard  labour]  for  the  space  of  [or,  I  adjudge 

the  said  A.  O.  for  his  said  offence  to  forfeit  and  pay  [here 

state  the  penalty  actually  imposed,  or  state  the  penalty  and  also  the  amount 
of  the  injury  done,  as  the  case  may  be  be],  and  also  to  pay  the  sum  of 

for  costs ;  and  in  default  of  immediate  pavment  of  the  said 
sums,  to  be  imprisoned  in  the  [or  to  be  imprisoned  in 

the  and  there  kept  to  hard  labour]  for  the  space  of 

unless  the  said  sums  shall  be  sooner  paid ;  [or,  and  I  order 
that  the  said  sums  shall  be  paid  by  the  said  A.  O.  on  or  before  the 
day  of  1 ;  and  1  direct  that  the  said  sum  of 

[i.  e.  the  penalty  only]  shall  be  paid  to  of 

aforesnid,  in  which  the  said  offence  was  committed,  to  be  by  him  applied 
according  to  the  directions  of  the  statute  in  that  case  made  and  provided; 
[or  thai  the  said  sum  of  [i.  e.  the  penalty]  shall  be  paid  to, 

&c.  as  before,]  and  that  the  said  sum  fi.  e.  the  sum  for  the 

amount  of  the  injury  done]  shall  be  paid  to  C.  D.  [the  party  aggrieved, 
unless  he  is  unknown  or  has  been  examined  in  proof  of  the  offence,  in  which 
case  state  that  fact,  and  dispose  of  the  whole  like  the  penalty,  as  before] ; 
and  I  order,  that  the  said  sum  of  for  costs  shall  be  paid  to 

[the  complainant].  Given  under  my  hand  and  seal,  the 
day  and  year  first  above  mentioned.* 

XXXVIII.  And  be  it  enacted.  That  in  all  cases  where  the  sum  adjudged  to  Appeal, 
be  paid  on  any  summary  conviction  shall  exceed  five  pounds,  or  the  imprison- 
ment adjudged  shall  exceed  one  calendar  month,  or  the  conviction  shall  take 
place  before  one  justice  only,  any  person,  who  shall  think  himself  aggrieved 
oy  any  such  conviction,  may  appesu  to  the  next  Court  of  General  or  Quarter 
Sessions,  which  shall  be  holden  not  less  than  twelve  days  after  the  day  of  such 
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conviction,  for  the  county,  riding,  or  divbion  wherein  the  cnnse  of  com, 
shall  have  arisen ;  provided  that  such  person  shall  give  to  the  complainaot  a 
notice  in  writing  of  such  appeal,  and  of  the  cause  and  matter  thereof,  within 
three  days  after  such  conviction,  and  seven  clear  days  at  the  least  before  sock 
sessions,  and  shall  also  either  remain  in  custody  until  the  sessions,  or  eater 
into  a  recognizance  with  two  sufficient  sureties  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  sessions  and  to  try  such  appeal, 
and  to  abide  the  judgment  of  the  Court  thereupon,  and  to  pay  soch  costs  as 
shall  be  by  the  Conrt  awarded ;  and  upon  such  notice  being  given,  and  seek 
recognizance  being  entered  into,  the  justice  before  whom  the  same  shall  be 
entered  into  shall  liberate  such  person  if  in  custody;  and  the  Court  at  such 
sessions  shall  hear  and  determine  the  matter  of  the  appearand  shall  make  such 
order  therein,  with  or  without  costs  to  either  party,  as  to  the  Court  shall  seem 
meet ;  and  in  case  of  the  dismissal  of  the  appeal,  or  the  affirmance  of  the  coor 
victioo,  shall  order  and  adjudge  the  offender  to  be  punished  according  to  tbe 
conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if  neoesBarj, 
issue  process  for  entorcing  such  judgment. 

XXXIX.  And  be  it  enacted.  That  no  such  conviction,  or  adjudication  made 
on  appeal  therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  or  otherwise  into  any  of  his  Majestv's superior  courts  of  record ;  and 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect  thereia, 
provided  it  be  therein  all^^d  that  the  party  has  been  convicted*  and  there  ke 
a  good  and  valid  conviction  to  sustain  the  same. 

XL.  And  be  it  enacted.  That  every  justice  of  the  peace,  before  whoroaaj 
person  shall  he  convicted  of  any  offence  against  this  act,  shall  transmit  the  cob- 
viction  to  the  next  Court  of  General  or  Quarter  Sessions  which  shall  be  boidoi 
for  the  county  or  place  wherein  the  offence  shall  have  been  committed,  tbera 
to  be  kept  by  the  proper  officer  among  the  records  of  the  court;  and  opoa 
any  indictment  or  information  afi;ainst  any  person  for  a  subsequent  offeoce,  a 
copy  of  such  conviction,  certifieu  by  the  proper  officer  of  the  court,  or  proved 
to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  conviction  tor  tke 
former  offence,  and  the  conviction  shall  be  presumed  to  have  been  miappealed 
against  until  the  contrary  be  shewn. 

XLI.  And,  for  the  protection  of  persons  acting  in  the  execution  of  this  act, 
be  it  enacted,  that  all  actions  and  prosecutions  to  be  commenced  against  aay 
person  for  any  thing  done  in  pursuance  of  this  act  shall  be  laid  and  tried  in  tke 
county  where  the  Uict  was  committed,  and  shall  be  commenced  within  six  ca- 
lendar months  after  the  fact  committed,  and  not  otherwise ;  and  notice  ia 
writing  of  such  action,  and  of  the  cause  thereof,  shall  be  given  to  the  defead- 
ant  one  calendar  month  at  least  before  the  commencement  of  the  action;  aad 
in  any  such  action  the  defendant  may  plead  the  general  issue,  and  give  tkb 
act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  thereupon ;  and 
no  plaintiff  shall  recover  in  any  such  action  if  tender  of  sufficient  amends  sball 
have  been  made  before  such  action  brought,  or  if  a  sufficient  sum  of  money 
shall  have  been  paid  into  Court,  after  such  action  brought,  by  or  on  behalf  of 
the  defendant;  and  if  a  verdict  shall  pass  for  the  defendant,  or  theptaiatiff 
shall  become  nonsuit,  or  discontinue  any  such  action  after  issue  joined,  or  if, 
upon  demurrer  or  otherwise,  judgment  shall  be  given  against  the  plaintiff,  tke 
defendant  shall  recover  his  full  costs  as  between  attorney  and  client,  and  have 
the  like  remedy  for  the  same  as  any  defendant  hath  by  law  in  other  cases;  and 
though  a  verdict  shall  be  given  for  tbe  plaintiff  in  any  such  action,  such  plaia- 
tiff  shall  not  have  costs  against  the  defendant,  unless  the  judge  before  whom 
the  trial  shall  be  shall  certify  his  approbation  of  the  action,  and  of  the  verdict 
obtained  thereupon. 

XLII.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  contained 
shall  extend  to  Scotland  or  Ireland. 

XLIII.  And  be  it  enacted,  that  where  any  felony  or  misdemeanor  punishable 

under  this  act  shall  be  committed  within  the  jurisdiction  of  the  Admiralty  of 

England,  the  same  shall  be  dealt  with,  incjuired  of,  tried,  and  determined  ia 

the  same  manner  as  any  other  felony  or  misdemeanor  committed  within  that 

jurisdiction. 
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CAP.  XXXI. 

An  Jet  for  consolidating  and  amending  the  Laws  in  England  relative 
to  Remedies  against  the  Hundred.  [^Ist  June^  1827.] 

WhirsjlS  it  is  expedient  that  the  several  statutes  now  in  force  in  that  part  of 

the  United  Kingdom  called  England,  relative  to  remedies  against  the  hundred 

for  the  damage  occasioned  hy  persons  riotously  and  turoultuously  assemhled, 

should  be  amended,  and  consolidated  into  one  act:  and  with  that  view  the 

said  statutes  are,  by  an  act  of  the  present  session  of  parliament,  repealed, 

from  and  after  the  last  day  of  June  in  the  present  year,  except  as  to  offences 

and  other  matters  committed  or  done  before  or  upon  that  day  :  be  it  therefore 

enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 

consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 

parliament  assembled,  and  by  the  authority  of  the  same,  that  this  act  shall  Commence* 

commence  on  the  first  day  of  July  in  the  present  year.  ^^^^  ^^  ^^' 

II.  And  be  it  enacted,  that  if  any  church  or  chapel,  or  any  chapel  for  the  The  handred 
religious  worship  of  persons  dissenting  from  the  United  Church  of  England  shall  make 
and  Ireland,  duly  registered  or  recorifed,  or  any  house,  stable,  coach-house,  fuUcompensa- 
outhouse,  warehouse,  office,  shop,  mill,  malt-house,  hop  oast,  barn,  or  granary,  ^^^^  ^^^  ^^^ 
or  any  buildinj^  or  erection  used  in  carrying  on  any  trade  or  manufacture,  or  ?*"**^    j  * 
brancn  thereof,  or  any  machinery,  whether  fixed  or  moveable,  prepared  for  or   ™[]l?n  JJ||^ 
employed  in  any  manufacture,  or  in  any  branch  thereof,  or  any  steam  engine 
or  other  engine  for  sinking,  draining,  or  working  any  mine,  or  any  staith, 
building,  or  erection  used  m  conducting  the  busmess  of  any  mine,  or  any 
bridgje,  waggon  way,  or  trunk  for  conveying  minerals  from  any  mine,  shall  be 
feloniously  demolished,  pulled  down,  or  destroyed,  wholly  or  in  part,  by  any 
persons  riotously  and  tomultuously  assembled  together,  in  every  such  case  the 
inhabitants  of  the  hundred,  wapentake,  ward,  or  other  district  in  the  nature  of 
a  hundred,  by  whatever  name  it  shall  be  denominated,  in  which  any  of  the  said 
offences  shall  he  committed,  shall  be  liable  to  yield  full  compensation  to  the 
person  or  persons  damnified  by  the  offence,  not  only  for  the  damage  so  done 
to  any  of  the  subjects  hereinbefore  enumerated  but  also  for  any  damage  which 
may  at  the  same  time  be  done  by  any  such  offenders  to  any  fixture,  furniture, 
or  goods  whatever,  in  any  such  church,  chapel,  house,  or  other  of  the  build* 
iDgs  or  erections  aforesaid. 

ill.  Provided  always,  and  be  it  enacted,  that  no  action  or  summary  proceed-  Party  damni- 
ing,  as  hereinafter  mentioned,  shall  be  maintainable  by  virtue  of  this  act,  for  fied  to  comply 
the  damage  caused  by  any  of  the  said  offences,  unless  the  person  or  persons  with  certain 
damnified,  or  such  of  them  as  shall  have  knowledge  of  the  circumstances  of  conditions. 
the  offence,  or  the  servant  or  servants  who  had  the  care  of  the  property  da- 
maged, shall  within  seven  days  after  the  commission  of  the  offence  go  before 
some  justice  of  the  peace  residing  near  and  bavin?  jurisdiction  over  the  place 
where  the  offence  shall  have  been  committed,  and  shall  state  upon  oath  before 
such  justice  the  names  of  the  offenders  if  known,  and  shall  submit  to  the  exa- 
mination of  such  justice  touching  the  circumstances  of  the  off*ence,  and  be- 
come bound  by  recognizance  before  him  to  prosecute  the  offenders  when  ap- 
prehended: provided  also,  that  no  person  shall  be  enabled  to  bring  any  such  Limitation  of 
action,  unless  he  shall  commence  the  same  within  three  calendar  montlu  after  time  for  ac- 
the  commission  of  the  offence.  tions. 

IV.  And  be  it  enacted,  that  no  process  for  appearance  in  any  action  to  be  Process  in  the 
brought  by  virtue  of  this  act  against  any  hunared  or  other  like  district  shall  action  against 
be  served  on  any  inhabitant  thereof,  except  on  the  high  constable  or  some  one  the  hundred  to 
of  the  high  constables  (if  there  be  more  than  one,)  who  shall  within  seven  be  served  on 
days  after  such  service  ^ve  notice  thereof  to  two  justices  of  the  peace  of  the  the  high  con-  . 
county,  riding,  or  division  in  which  such  hundred  or  district  shall  be  situate,  stable,  who 
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residing  in  or  acting  for  the  hundred  or  district;  and  such  high  constibleis 
hereby  empowered  to  canse  to  be  entered  an  appearance  in  the  said  action, 
and  also  to  defend  the  same  on  behalf  of  the  inhabitants  of  the  hundred  or 
district,  as  he  shall  be  advised  %  or,  instead  of  defending  the  same,  it  shall  be 
lawful  for  him,  with  the  consent  and  approbation  of  such  justices,  to  suffer 
judgment  to  go  by  default;  and  the  person  upon  whom,  as  high  coDstable, the 

Erocess  in  the  action  shall  be  served,  shall,  notwithstanding  the  expiration  of 
is  office,  continue  to  act  for  all  the  purposes  of  this  act  until  the  termination 
of  all  proceedings  in  and  consequent  upon  such  action;  but  if  such  person 
shall  die  before  such  termination,  the  succeeding  high  constable  shall  act  in 
his  stead. 

V.  And  be  it  enacted,  that  in  any  action  to  be  brought  by  virtue  of  this  act 
against  the  inhabitants  of  any  hundred  or  other  like  district,  or  against  the  hi- 
habitants  of  any  county  of  a  city  or  town,  or  of  any  such  liberty,  franchise, 
city,  town,  or  place,  as  is  hereinafter  mentioned,  no  mbabilant  shall,  bv  rea- 
son of  any  interest  arising  from  such  inhabitancy,  be  exempted  or  preclDded 
from  givine  evidence  either  for  the  plaintifT  or  for  the  defendants. 

VI.  And  be  it  enacted.  That  wherever  the  plaintiflfin  any  such  action  shall 
recover  judgment,  whether  after  verdict  or  by  default  or  otherwise,  no  writ  of 
execution  shall  be  executed  on  any  inhabitant  of  the  hundred  or  other  like 
district,  nor  on  such  high  constable;  but  the  sheriff,  upon  the  receipt  of  the 
writ  of  execution,  shall  (on  payment  of  the  fee  of  fk^e  snillin^  and  no  more) 
make  his  warrant  to  the  treasurer  of  the  county,  riding;  or  division  in  whieh 
such  hundred  or  other  like  district  shall  be  situate,  commanding  him  to  pay 
to  the  plaintiff  the  sum  by  the  said  writ  directed  to  be  levied,  and  such  trea- 
surer is  hereby  required  to  pay  the  same,  as  also  any  other  sura  ordered  to  be 
paid  by  him  by  virtue  of  this  act,  out  of  any  public  money  which  shall  then  be 
m  his  hands,  or  shall  come  into  his  hancls  before  the  next  general  or  quarter 
sessions  of  the  peace  for  the  said  county,  riding,  or  division;  and  if  there  be 
not  sufficient  money  for  that  purpose  before  such  sessions,  be  shall  giveio- 
tice  thereof  to  the  justices  of  the  peace  at  such  sessions,  who  shall  proceed  ti 
the  manner  hereinafter  mentioned. 

Yll.  And,  for  the  purpose  of  indemnifying  the  high  constable  and  the 
county  treasurer,  be  it  enacted.  That  if  such  high  constable  of  the  hundred  or 
other  district  sued  shall  produce  and  prove  before  any  two  justices  of  the 
peace  of  the  county,  riding,  or  division,  residing  in  or  acting  for  such  hun- 
dred or  district,  an  account  of  the  just  and  necessary  ezpeaces  which  be 
shall  have  incurred  in  consequence  of  any  such  action  as  aforesaid,  such 
justices  shall  make  an  order  for  the  payment  thereof  upon  the  treasorer 
of  the  county,  riding,  or  division  in  which  such  hondreid  or  district  shall 
be  situate;  and  if  in  any  such  atttion  judgment  shall  be  given  against  the 
plaintiff,  the  high  constable  shall  in  like  manner  be  reimbursed  for  the 
jiist  and  necessary  expences  by  him  incurred  in  consequence  of  such  actioo, 
over  and  above  the  taxed  costs  to  be  paid  by  the  plaintiff  in  such  case ;  and  if 
it  shall  be  proved  to  any  two  such  justice,  that  the  plaintiff  in  the  actioa  is 
insolvent,  so  that  the  high  constable  can  have  no  relief  as  to  such  taxed  costs, 
such  justices  shall  make  an  order  upon  the  treasurer  of  the  county,  riding* 
or  division  as  aforesaid,  for  the  payment  of  the  amount  of  such  taxed  costs; 
and  the  Justices  of  the  peace  at  the  next  general  or  quarter  sessions  of  the 
peace  to  be  holden  for  any  such  county,  riding,  or  division,  or  any  adjoora- 
ment  thereof,  shall  direct  such  sum  or  sums  of  money  as  shall  have  be^  pai^ 
or  ordered  to  be  paid  by  the  treasurer  by  virtue  of  any  such  vrarraat  or  order 
as  hereinbefore  mentioned,  to  be  raised  on  the  hundred  or  other  like  district 
agahist  the  inhatNtants  of  which  any  such  action  shall  have  been  broagbt* 
over  and  above  the  general  rate  to  be  paid  by  such  hundred  or  district  ia 
Gonmon  vrtth  the  rest  of  the  county,  riding,  or  division,  under  the  acts  re- 
lating to  county  rates ;  and  such  sum  or  sums  shall  be  raised  in  the  naaacr 
directed  by  those  acts,  and  shall  be  forthwith  paid  over  to  the  treasurer. 

Till.  And  whereas  it  is  expedient  to  provide  a  summary  node  of  proceed- 
ing where  the  damage  is  of  small  amount  t  be  it  therefore  enacted,  That  it 
shall  not  be  lawful  for  any  person  to  commence  any  action  against  the  ioha- 
biUnts  of  any  hundred  or  other  like  district,  where  the  damage  alleg^  to 
have  been  sustained  by  reason  of  any  of  the  offences  in  this  act  mentioned 
^all«ot  exceed  the  sum  of  thirty  pounds,  but  the  party  damnified  afaailt 
within  seven  days  afler  the  commiasion  of  the  offisnoe*  give  a  notice  in  writ- 
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tmpMBable,  every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  be- 
yond the  seas  for  life,  or  fur  any  term  not  less  than  seven  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  four  years;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit,) 
in  addition  to  such  iraprisouroent. 

XIV.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  maliciously  Destroying  a 
thrown  down,  level,  or  otherwise  destroy,  in  whole  or  in  part,  any  turnpike-  turapike  giUa, 
gate,  or  any  wall,  chain,  rail,  post,  bar,  or  other  fence  belonging  to  any  turn-  ^'^  house, *c. 
pike  gate,  or  set  up  or  erected  to  prevent  passengers  passing  by  without  pay- 
ing any  toll  directed  to  be  paid  by  any  act  or  acts  of  uarliament  relating 

thereto,  or  any  house,  building,  or  weighing  engine  erectea  for  the  better  col- 
^  lection,  ascertainment,  or  security  of  any  such  toll,  every  such  offender  shall 
be  guilty  of  a  misdemeaoor,  and,  being  convicted  thereof,  shall  be  punished 
accordingly. 

XV.  And  Ite  it  enacted,  that  if  any  person  shall  unlawfuUv  and  maliciously  Breaking 
break  down  or  otherwise  destroy  the  dam  of  any  fishponcf,  or  of  any  water  down  the  dam 
which  shall  be  private  property,  or  in  which  there  shall  be  any  private  right  of  a  fishery, 
of  fishery,  with  intent  thereby  to  take  or  destroy  any  of  tlie  fish  in  such  pond  *«•  ^  ^^* 
or  water,  or  so  as  thereby  to  cause  the  loss  or  destruction  of  an^  of  tlie  fisn,  or 

shall  unlawfully  and  maliciously  put  any  lime  or  other  noxious  material  in 
any  such  p^^nd  or  water,  with  intent  thereby  to  destroy  any  of  the  fish  therein, 
or  shall  unlawfully  and  maliciously  break  dowu  or  otherwise  destroy  the  dam 
of  any  millpond,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit,)  in  addi- 
tion to  such  imprisonment 

XVI.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  maliciously  Killiog  or 
kill,  maim,  or  wound  any  cattle,  every  such  offender  shall  be  guilty  of  felony,   maimiog  cat- 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to   tie. 

be  transported  beyond  the  seas  for  life,  or  for  any  terra  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years ;  and,  if  a 
male,  to  be  once, twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court 
shall  so  think  fit,)  in  addition  to  such  imprisonment. 

XVII.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  maliciously  Setting  fire  to 
set  fire  to  any  stack  of  corn,  grain,  pulse,  straw,  hay,  or  wood,  every  such  of-  *  stack  of 
fender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  ^"»  g"*»n> 
death  as  a  felon  $  and  if  any  person  stiall  unlawfully  and  maliciously  set  fire  ^'^o^e^nire 
to  any  crop  of  corn,  grain,  or  pulse,  whether  standing  or  cut  down,  or  to  any  ^^  certain 
part  of  a  wood,  coppice,  or  plantation  of  trees,  or  to  any  heath,  gorze,  furze,  c|.Qpg^  planta- 
or  fern,  wheresoever  the  same  may  be  growing,  every  such  offender  shall  be  tionsj'aad 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  heath. 

of  the  Court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so 
think  fit,)  in  addition  to  such  imprisonment 

XVIII.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  mail-   Destroyiog 
ciously  cut  or  otherwise  destroy  any  hopbinds  growing  on  poles  in  an^  planta-  hopbinds. 
tion  of  hops,  every  such  offender  shall  be  guilty  ot  felony,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported 

beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit,) 
in  addition  to  such  imprsionment. 

XIX.  And  be  it  enacted.  That  if  any  person  shall  unlawfully  and  mali-  Destroying  or 
ciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage  the  whole  damaging 

or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  grow-  Jf®**'  shrubs. 


mjory  none  snail  exceea  toe  sum  oi  one  pound;  f^iQQ.  |f  the 

shall  be  guilty  of  ielony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  value  exceeda 

discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the  term  of  if, 
aeven  yeaiB,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years ;  and. 
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if  a  male,  to  be  once,  twice,  or  thrice  pablicly  or  privately  whipped  fif  IIns 
The  like  to  Court  shall  so  think  fit),  in  addition  to  sQch  imprisonment;  and  if  anrpenoa 
trees,  shrubs,  shall  unlawfully  aiid  maliciously  cut<  break,  bark,  root  op,  or  otherwise  de- 
&c.  growing  stroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrnh,  or  any 
elsewhere,  underwood,  respectively   growing  elsewhere  than  in  any  of  the  situations 

shall  be  fe-  hereinbefore  mentioned,  every  such  offender  (in  case  the  amount  of  the  in- 
<]ony,  if  the  Jury  done  shall  exceed  the  sum  of  five  pounds)  shall  be  guilty  of  felony,  tod, 
value  exceeds  being  convicted  thereof,  shall  be  liable  to  any  of  the  punishments  which  the 
^''  Court  may  award  fur  the  felony  hereinbefore  last  mentioned. 

Destroying  or  ^^*  ^^^  ^^  i^  enacted.  That  if  any  person  shall  unlawfully  and  malictondy 
damaging  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  danoage  the  whole  or  any 

trees,  shrubs,  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  wheresoever  the  same 
&c.  whereso-  mav  be  respectively  growing,  the  injury  done  being  to  the  amount  of  one 
evergrowing,  shilling  at  the  least,  every  such  offender,  being  convicted  before  a  Justice  of 
and  of  any  va-  the  peace,  shall  for  the  first  offence  forfeit  and  pay,  over  and  above  the 
lue  f^^^  ^'y  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding  five  noomb, 
tnmm  °'  **  '^  *^®  justice  shall  seem  meet;  and  if  any  person  so  convicted  shall  after- 

viction'for^'*'  ^*'*^s  ^®  &"illy  of  any  of  the  said  offences,  and  shall- be  convicted  thereof  in 
firvt  and  se-  ^^^^  manneis  every  such  offender  shall  for  such  second  offence  be  committed 
cond  offence  •  ^  ^^^  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour 
third  offence, '  ^<>r  such  term,  not  exceeding  twelve  calendar  months,  as  the  convicting  jn^ 
felony.  tice  shall  think  fit;  and  if  such  second  conviction  shall  take  place  before  two 

See  post,  8.  32  justices,  they  may  further  order  the  offender,  if  a  male,  to  be  once  or  twice 
&  33.  publicly  or  privately  whipped,  after  the  expiration  of  four  days  from  the  time 

of  such  conviction  ;  and  if  any  person  so  twice  convicted  shall  afterwanb 
commit  any  of  the  said  offences,  such  offender  shall  be  deemed  guilty  of  fe- 
lony, and,  being  convicted  thereof,  shall  be  liable  to  any  of  the  punishmenti 
which  the  Court  may  award  for  the  felony  hereinbefore  last  mentioned. 
Destroying,  XXI.  And  be  it  enacted.  That  if  any  person  shall  unlawfully  and  mali- 

&c.  any  fruit  cioDsly  destrov,  or  damage  with  intent  to  destroy,  any  plant,  root,  fruit,  or 
or  vegetable  vegetable  production,  growing  in  any  garden,  orchard,  nursery  ground,  hot- 
production  in  house,  greenhouse,  or  conservatory,  every  such  offender,  being  roovicted 
a  garden,  &c.  thereof  before  a  justice  of  the  peace,  shall,  at  the  discretion  of  the  jostioe, 
punishable  on  either  be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be 
summary  con-  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for  any  term 
first  offence-  ^^^  exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay,  over  and 
second  offence  *^^v®  *he  amount  of  the  injury  done,  such  sum  of  money,  not  exceeding 
felony.  twentv  pounds,  as  to  the  justice  shall  seem  meet;  and  if  any  person  so  con- 

See  f»M/.  8.32  'dieted  shall  afterwards  commit  any  of  the  said  offences,  such  offender  shall 
&33.  be  deemed  guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable  to 

any  of  the  punishments  which  the  Court  may  award  for  the  felony  bereio- 
befnre  last  mentioned. 
Deatroyin&r,  XXII.  And  be  it  enacted.  That  if  any  person  shall  unlawfully  and  ma- 

&c.  vegetable  liciously  destroy,  or  damage  with  intent  to  destroy,  any  cultivated  root  or 
productions  ])Iant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distilling,  or 
not  growing  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  growing  in  any 
in  gardens,  land,  open  or  inclosed,  not  being  a  garden,  orchard,  or  nursery  ground, 
&C'  every  such  offender,  being  convicted  thereof  before  a  justice  of  the  peace, 

shall,  at  the  discretion  of  the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  one  calendar  month,  or 
else  shall  forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done, 
such  sum  of  money,  not  exceeding  twenty  shillings,  as  to  the  justice  shall 
seem  meet,  and  in  default  of  payment  thereof,  together  with  the  costs,  if  or- 
dered, shall  be  committed  as  aforesaid  for  any  terra  not  exceeding  one  calea- 
Scc  poti.  8. 32  dar  month,  unless  payment  be  sooner  made ;  and  if  any  person  so  convicted 
&  33.  shall  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall  be  convicted 

thereof  in  like  manner,  every  such  offender  shall  be  committed  to  the  com- 
mitted to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  bard 
labour  for  such  term,  not  exceeding  six  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  subsequent  conviction  shall  lake  place  be- 
fore two  justices,  they  may  further  order  the  offender,  if  a  male,  to  be  oooe 
or  twice  publicly  or  privately  whipped,  after  the  expiration  of  four  days  firon 
the  time  of  such  conviction. 
Destroying,  XXIII.  And  be  it  enacted,  That  if  any  person  shall  unlawfully  and  tUr 

&c.  any  fence. 
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llcionsly  cut,  break,  throw  doini,  or  in  anfwise  destroy  any  fence  of  any  de*  wall,  stile,  or 
scription  Tvhatsoever,  or  any  wall,  stile,  or  gate,  or  any  part  thereof  respec-  gate. 
lively,  every  such  offender,  being  convicted  before  a  justice  of  the  peace»  See  pott,  s.  32 
shall  for  the  first  offence  forfeit  and  pay,  over  and  above  the  amount  of  the  &  33. 
injury  done,  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  jus- 
tice shall  aeem  meet  $  and  if  any  person  so  convicted  shall  afterwards  be 
guilty  of  any  of  the  said  offences,  and  shall  be  convicted  thereof  in  liki;  man- 
ner, every  such  offender  shall  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  such  terra,  not  exceedioff 
twelve  calendar  months,  as  the  convicting  justice  shall  think  fit;  and  if  such 
subsequent  conviction  shall  take  place  betore  two  justices,  they  may  further 
order  the  offender,  if  a  male,  to  be  once  or  twice  publicly  or  privately  whip- 
ped, after  the  expiration  of  four  days  from  the  time  of  such  conviction. 

XXIY.  And  be  it  enacted,  That  if  any  person  shall  wilfully  or  maliciously  Persons  coioi- 
commit  any  damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  pro-  mitting  da- 
perty  whatsoever,  either  of  a  public  or  private  nature,  for  which  no  remedy  mage  to  any 
or  punishment  is  hereinbefore  proTided,  every  such  person,  being  convicted  property,  in 
thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay  such  sum  of  mo-  >^y  os»e  noC 
ney  as  shall  appear  to  the  justice  to  be  a  reasonable  compensation  for  the  da^  previously 
mage,  injury,  or  spoil  so  committed,  not  exceeding  the  sum  of  five  pounds;  V^™^for, 
which  sum  of  money  shall,  in  the  case  of  private  property,  be  paid  to  the  ""  n^Ld^^^"* 
party  aggrieved,  except  where  such  party  shall  have  been  examined  in  proof  r,?g»;ceto  * 
of  the  offence;  and  in  such  case,  or  in  the  case  of  property  of  a  public  na-  compeasation 
ture,  or  wherein  any  public  right  is  concerned^  the  money  shall  be  applied  in  not  oEceedinff 
such  manner  as  every  penalty  imposed  by  a  justice  of  the  peace  under  this  5/. 
act  is  hereinafter  directed  to  be  applied ;  and  if  such  sum  of  money,  together  AoDitcation  of 
with  costs  (if  ordered),  shall  not  be  paid  either  immediately  after  the  convie-  the  money 
tion,  or  within  such  period  as  the  justice  shall  at  the  time  of  the  conviction  awarded, 
appoint,  the  justice  may  commit  the  offender  to  the  common  gaol  or  house  ^     oa^' »  30 
of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to    **  ^'*^* 
hard  labour,  as  the  justice  shall  think  fit,  for  any  term  not  exceeding  two  ca- 
lendar months,  unless  such  sum  and  costs  be  sooner  paid :  Provided  always.  Proviso, 
that  nothing  herein  contained  shall  extend  to  any  case  where  the  party  tres- 
passing acted  under  a  fair  and  reasonable  supposition  that  he  had  a  ri?ht  to 
do  the  act  complained  of,  nor  to  any  trespass,  not  being  wilful  and  ma- 
licious, committed  in  hunting,  fishing,  or  in  the  pursuit  of  game,  but  that 
every  such  trespass  shall  be  punishable  in  the  same  manner  as  hefore  the  pass- 
ing of  this  act. 

XXV.  And  be  it  enacted.  That  every  punishment  and  forfeiture  by  this  act  Malice agaiast 
imposed  on  any  person  maliciously  committing  any  offence,  whether  the  same  the  owner  not 
he  punishable  upon  indictment  or  upon  summary  conviction,  shall  equally  essential  to 
apply  and  be  enforced,  whether  the  offence  shall  be  committed  from  malice  ^^7  offence 
conceived  against  the  owner  of  the  property  in  respect  of  which  it  shall  be  '*'*der  this  act* 
committed,  or  otherwise. 

XXVI.  And  be  it  enacted,  That  in  the  case  of  every  felony  punishable  Principals  in 
under  this  act,  every  principal  in  the  second  degree,  and  every  accessory  be-  the  second  de- 
fore  the  fact,  shall  be  punishable  with  death  or  otherwise,  in  the  same  man-  B^^9  ^d  ac- 
ner  as  the  principal  in  the  first  degree  is  by  this  act  punishable  ;  and  every  ac-  <^c8sories. 
eessory  after  the  fact  to  any  felony  punishable  under  this  act  shall,  on  convic- 
tion, be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years;  and 

every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  Abettors  in 
misdemeanor  punishable  under  this  act,  shall  be  liable  to  be  indicted  and  pu-  misdemean* 
nished  as  a  principal  offender.  ors. 

XXV II.  And  be  it  enacted,  That  where  any  person  shall  be  convicted  of  1*1,^  Coart 
any  indictable  offence  punishable  under  this  act,  for  which  imprisonment  may  nuiy^  for  all 
be  awarded,  it  shall  be  lawful  for  the  Court  to  sentence  the  offender  to  be  im-  offences  wMi- 
prisoned,  or  to  be  imprisoned  and  kept  to  hard  labour,  in  the  common  gaol  in  this  act,  op- 
or  house  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept  in  der  bard  la- 
solitary  confinement  for  the  whole  or  any  portion  or  portions  of  such  impri-  ^^  ^  "^^* 
sonment,  or  of  such  imprisonment  with  hard  labour,  as  to  the  Court  in  its  dis-  ^^  confine- 
cretion  shall  seem  meet.  meat. 

XXVllL  And,  for  the  more  effectual  apprehension  of  all  offenders  against  Persons  in  the 
this  act,  be  it  enacted.  That  any  person  found  committing  any  offence  against  actofcommit- 
this  act,  whether  the  same  be  punishable  upon  indictment  or  upon  summary  < ^'^^  ^'^tL^^I. 
conviction,  may  be  immediately  apprehended  without  a  warrant,  by  any  peace   I'l^^l^  jT 
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officer,  or  the  owner  of  the  property  injured,  or  his  servant,  or  any  penoo  sip 
tborized  by  him,  and  forthwith  taken  before  some  neigbbourin|^  justice  of  the 
peace,  to  be  dealt  with  according  to  law. 

XKIX.  And  be  it  enacted.  That  the  prosecution  for  every  offence  punish* 
able  on  sumraary  conviction  under  this  act  shall  be  commenced  within  three 
calendar  months  after  the  commission  of  the  offence,  and  not  otherwise ;  aod 
the  evidence  of  the  party  aggrieved  shall  be  admitted  in  proof  of  the  offence. 
Mid  also  the  evidence  of  any  inhabitant  of  the  county,  riding,  or  division  in 
which  the  offence  shall  have  been  committed,  notwithstanding  any  forfeiture 
or  penalty  incurred  by  the  offence  may  be  payable  to  the  general  rate  of  sui^h 
county,  riding,  or  division. 

XXX.  And  for  the  more  effectual  prosecution  of  all  offences  punishable  on 
summary  conviction  under  this  act,  be  it  enacted,  That  where  any  person  shall 
be  charged  on  the  oath  of  a  credible  witness  before  any  justice  of  the  peace 
with  any  such  offence,  the  justice  may  summon  the  person  charged  |o  appear 
at  a  time  and  place  to  be  nuned  in  such  summons;  and  if  he  shall  not  appear 
accordingly,  ttien  (upon  proof  of  the  due  service  of  the  summons  upon  such 

Ei^rson,  by  delivering  the  same  to  him  personally,  or  by  leaving  the  same  at 
is  usual  place  of  abode,)  Uie  Justice  may  either  proceed  to  bear  and  deter- 
mine the  case  ex  parle^  or  issue  his  warrant  for  apprehending  such  person  and 
bringing  him  before  himself  or  some  other  justice  of  the  peace;  or  the  justice 
before  whom  the  charge  shall  be  made  may  (if  he  shall  so  think  fit),  wilhoat 
any  previous  summons  (unless  where  otherwise  specially  directed),  issue  such 
warrant ;  and  the  justice,  before  whom  the  person  charged  shall  appear  or  be 
brought,  shall  proceed  to  hear  and  determine  the  case. 

XXXI.  And  be  it  enacted.  That  where  any  offence  is  by  this  act  punishable 
on  summary  conviction,  either  for  every  time  of  its  commission,  or  for  the 
first  and  second  time  only,  or  for  the  first  time  only, any  person  who  shall  aid, 
abet,  counsel,  or  procure  the  commission  of  such  offence,  shall,  on  conviction 
before  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or  subsequent 
offence  of  aiding,  abettmg,  counselling,  or  procuring,  to  the  same  forfeiture 
and  punishment  to  which  a  person  guilty  of  a  first,  second,  or  subseqaest 
offence  as  a  principal  offender  is  by  this  act  made  liable. 

XXXII.  And  with  regard  to  the  application  of  all  forfeitures  and  penalties 
upon  summary  convictions  under  this  act,  be  it  enacted.  That  every  sum  of 
money  which  shall  be  forfeited  for  the  amount  of  any  injury  done  (such 
amount  to  be  assessed  in  each  case  by  the  convicting  justice)  shall  be  paid  to 
the  party  aggrieved,  if  known,  except  where  such  party  shall  have  been  exa- 
mined in  proof  of  the  offence,  and  in  that  case,  or  where  the  party  aggrieved 
is  unknown,  such  sum  shall  be  applied  in  the  same  manner  as  a  penalty ;  and 
every  sum  which  shall  be  imposed  as  a  penalty  by  any  justice  of  the  peace, 
whether  in  addition  to  such  amount  or  otherwise,  shall  be  paid  to  some  one  of 
the  overseers  of  the  poor,  or  to  some  other  officer  (as  the  justice  may  direct) 
of  the  parish,  township,  or  place  in  which  the  offence  shall  have  been  com- 
mitted, to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the  general 
rate  of  the  county,  riding,  or  division  in  which  such  parish,  township,  or  place 
shall  be  situate,  whether  the  same  shall  or  shall  not  contribute  to  such  genenl 
rate :  provided  always,  that  where  several  persons  shall  join  in  the  commission 
of  the  same  offence,  and  shall,  upon  conviction  thereof,  each  be  adjudged  to 
forfeit  a  sum  equivalent  to  the  amount  of  the  injury  done,  in  everj  such  case 
no  further  sum  shall  be  paid  to  the  party  aggrieved  than  that  which  sliall  be 
forfeited  by  one  of  such  offenders  only ;  and  the  corresponding  sum  or  sums 
forfeited  by  the  other  offender  or  offenders  shall  be  applied  in  the  same  mao- 
ner  as  any  penalty  imposed  by  a  justice  of  the  peace  is  herein-before  directed 
to  be  applied. 

XXXI II.  And  be  it  enacted,  That  in  every  case  of  a  summary  conviction 
under  this  act, -where  the  sum  which  shall  be  forfeited  for  the  amount  of  the 
injury  done,  or  which  shall  be  imposed  as  a  penalty  by  the  justice,  shall  not 
be  |)aid,  either  immediately  after  tne  conviction,  or  within  such  period  as  the 
justice  shall,  at  the  time  of  the  conviction,  appoint,  it  shall  be  lawful  for  the 
convicting  justice  (unless  where  otherwise  specially  directed)  tocominitthe 
offender  to  the  common  gaol  or  house  of  correction,  there  to  be  iinprisoDed 
only,  or  to  be  imprisoned  and  kept  to  hard  labour,  according  to  the  discretioa 
of  the  justice,  for  any  term  not  exceeding  two  calendar  months,  where  the 
amouAiof  the  sum  forfeited,  or  of  the  penalty  imposed,  or  of  both  (as  Ihe 
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<  ualess  the  said  sums  shall  he  sooner  paid ;  [or,  and  I  order  that  the  said  sums 
'  fthall  be  fiaid  by  the  aaid  A.  O.  on  or  before  the  day  of  %] 

'  and  I  diiect  that  the  said  sam  of  [i.  e.  the  penalty  only]  shall  bo 

*  paid  to  of  aforesaid,  in  whicn  the  said  offence  was 

*  coranaitted,  to  he  by  him  applied  according  to  the  directions  of  the  statute 

*  in  that  case  made  and  provided  i  [or  that  tti^  said  sum  of  [t.  e,  the 
'  penalty]  shall  be  paid  to,  &c.  [as  oefore,]  and  that  the  said  sura  of 

'  [t.  e,  the  value  of  the  articles  stolen,  or  the  amoBut  of  the  injury  done]  shall 
'  he  paid  to  €.  D.  [the  party  aggrieved,  unless  he  is  unknovrn  or  has  been  exa- 

*  mined  in  proof  of  the  offence,  in  which  case  state  that  fact,  and  dispose  of  the 

*  whole  ItLe  the  penalty,  as  before;]  and  I  order  that  the  said  sum  of 

*  for  costs  shall  be  paid  to  [the  complainant]    Given  under  my 

*  hand  and  seal,  the  day  and  year  first  above  mentioned/ 

LXXIl.  And  be  it  enacted.  That  in  all  cases  where  the  sura  adjudged  to  be  Appeal. 
paid  on  any  summary  conviction  shall  exceed  five  pounds,  or  the  imprisonment 
adjudged  shall  exceed  one  calendar  month,  or  the  conviction  shall  take  place 
hcibre  one  justice  only,  any  person,  who  shall  think  hinoself  aggrieved  by  any 
such  conviction,  may  appeal  to  the  next  court  of  general  or  quarter  sessions 
which  shall  be  holden  not  less  than  twelve  days  after  the  day  of  such  convic- 
tion, for  the  county,  riding,  or  division  wherein  the  cause  of  complaint  shall 
have  arisen ;  provided  that  such  person  shall  give  to  the  complainant  a  no- 
tice in  writing  of  such  appeal,  and  of  the  cause  and  matter  tnereof,  within 
three  days  after  sneh  conviction,  and  seven  clear  days  at  the  least  before 
such  sessions,  and  shall  also  either  remain  in  custody  until  the  sessions,  or 
enter  into  a  recognizance  with  two  sufficient  sureties  before  a  justice  of  the 
peace,  conditioned  personally  to  appear  at  the  said  sessions  and  to  try  such 
appeal,  and  to  abide  the  judgment  of  the  court  thereupon,  and  to  pay  such 
costs  as  shall  be  by  the  court  awarded ;  and  upon  such  notice  being  given, 
and  such  recognizance  being  entered  into,  the  justice,  before  whom  Uie  same 
shall  be  entered  into,  shall  liberate  such  person  if  in  custody;  and  the  court 
at  such  sessions  shall  hear  and  determine  the  matter  of  the  appeal,  and  shall 
make  such  order  therein,  with  or  without  costs  to  either  party,  as  to  the  court 
shall  seem  meet:  and  in  case  of  the  dismissal  of  the  appeal,  or  the  affirmance 
of  the  conviction,  shall  order  and  adjudge  the  offender  to  be  punished  accord- 
ing to  the  conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if 
necessary,  issue  process  for  enforcing  such  judgment. 

LXXIII.  And  oe  it  enacted.  That  no  such  conviction  or  adjudication  made  No  Certi- 
on  appeal  therefrom  shall  be  quashed  for  want  of  form,  or  be  removed  by  orari^  &c. 
certiorari  or  otherwise  into  any  of  his  Majesty's  superior  courts  of  record  ;  and 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  defect  therein, 
provided  it  be  therein  alleged  that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same. 

LXXIY.  And  be  it  enacted.  That  every  justice  of  the  peace,  before  whom  Convictions  to 
any  person  shall  be  convicted  of  any  offence  against  this  act,  shall  transmit  be  returned 
the  conviction  to  the  next  court  of  general  or  quarter  sessions  which  shall  be  to  the  quarter 
holden  for  the  county  or  place  wherein  the  offence  shall  have  been  commitr  Sessions. 
ted,  there  to  be  kept  by  the  proper  officer  among  the  records  of  the  court ; 
and  upon  any  indictment  or  information  against  any  person  for  a  subsequent  How  farevi- 
offence,  a  copy  of  such  conviction,  certified  by  the  proper  officer  of  the  dence  in 
court,  or  proved  to  be  a  true  copy,  shall  be  sumcient  evidence  to  prove  a  future  Cases. 
conviction  for  the  former  offence,  and  the  conviction  shall  be  presumed  to 
have  been  unappealed  against,  until  the  contrary  be  shewn. 

LXXV.  Ana,  for  the  protection  of  persons  acting  in  the  execution  of  this  Venue,  in 
act,  be  it  enacted.  That  all  actions  ana  prosecutions  to  be  commenced  against  proceedings 
any  person  for  any  thing  done  in  pursuance  of  this  act  shall  be  laid  and  tried  agaiost  pcr- 
in  the  county  where  the  fact  was  committed,  and  shall  be  commenced  within  six   sons  acting 
calendar  months  after  the  fact  committed  and  not  otherwise  \  and  notice  in  under  this 
writing  of  such  action,  and  of  the  cause  thereof,  shall  be  given  to  the  de-  ^^^' 
fendant  one  calendar  month  at  least  before  the  commencement  of  the  action,  Notice  of 
and  in  any  sncb  action  the  defendant  may  plead  the  general  issue,  and  give  action. 
this  act  and  the  special  nxatter  in  evidence  at  any  trial  to  be  had  thereupon;  General 
and  no  plaintiff'  shall  recover  in  any  such  action  if  tender  of  sufficient  amends  iasue^  &c. 
shall  have  been  made  before  such  action  brought,  or  if  a  sufficient  sum  of 
money  shall  have  been  paid  into  court  after  such  action  brought,  by  or  on 
behalf  of  the  defendant (  and  if  a  verdict  shall  pass  for  the  defendant,  or  the 
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plaintiff  shall  become  nonsuit,  or  discontinue  any  sncb  action  after  issoe 
joined,  or  if,  upon  demurrer  or  otherwise,  judgment  shall  be  given  against 
the  plaintiff,  the  defendant  shall  recover  his  full  costs  as  between  attorney 
and  client,  and  have  the  like  remedy  for  the  same  as  any  defendant  hath  by 
law  in  other  cases;  and  though  a  verdict  shall  be  given  for  the  plaintiff  in  any 
such  action,  such  plaintiff  shall  not  have  costs  against  the  defendant,  unles 
the  judge  before  whom  the  trial  shall  be  shall  certify  his  approbation  of  the 
action,  and  of  the  verdict  obtained  thereupon. 

LXXVI.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  act  con- 
tained shall  extend  to  Scotland  or  Ireland,  except  as  follows ;  (that  is  to  say,) 
that  if  any  person,  having  stolen  or  otherwise  feloniously  taken  any  chattel, 
money,  yaluable  security,  or  other  property  whatsoever,  in  any  one  part  of 
the  United  Kingdom,  shall  afterwards  have  the  same  property  in  his  (osses- 
sion  in  any  other  part  of  the  United  Kingdom,  he  may  be  dealt  with,  indict- 
ed, tried,  and  punished  for  larceny  or  theft  in  that  part  of  the  United  Kiaf;- 
dom  where  he  shall  so  have  such  property,  in  the  same  manner  as  if  he  had 
actually  stolen  or  taken  it  in  that  part;  and  if  any  person  in  any  one  part  of 
the  United  Kingdom  shall  receive  or  have  any  chattel,  money,  valnable  se- 
curity, or  other  property  whatsoever,  which  shall  have  been  stolen  or  other- 
wise feloniously  taken  in  any  other  part  of  the  United  Kingdom,  such  person 
knowing  the  said  property  to  have  been  stolen  or  otherwise  feloniously  taken, 
he  may  be  dealt  with,  indicted,  tried,  and  punished  for  such  offence  in  that 
part  of  the  United  Kingdom  where  he  shall  so  receive  or  have  the  said  pro- 
perty, in  the  same  manner  as  if  it  had  been  originally  stolen  or  taken  in  that 
part. 

LXXVII.  And  be  it  enaatcd.  That  where  any  felony  or  misdemeanor  po- 
nishable  under  this  act,  shall  be  committed  within  the  jurisdiction  of  the  Ad- 
miralty of  England,  the  same  shall  be  dealt  with,  enquired  of,  tried,  and  de- 
termined in  the  same  manner  as  any  other  felony  or  misdemeanor  committed 
within  that  jurisdiction. 
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An  act  for  consolidating  and  amending  the  Laws  in  England  relaiitfe 
to  malicious  Injuries  to  Property,  [21*/  June^  1827.] 

Wrerbas  various  statutes  now  in  force  in  that  part  of  the  United  Kingdom 
called  England,  relative  to  malicious  injuries  to  property,  are  by  an  act  of  the 
present  session  of  Parliament  repealed,  from  and  after  the  last  day  of  Juoe 
m  the  present  year,  except  as  to  offences  committed  before  or  upon  that  day, 
and  it  is  expedient  that  the  provisions  contained  in  those  statutes  should  be 
amended  and  consolidated  into  this  act,  to  take  effect  at  the.8ame  time  as  the 
said  renealins  act :  be  it  therefore  enacted  by  the  king's  most  excellent  Ma- 
jesty, ny  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  That  this  act  shall  commence  on  the  first  day  of  Jnly  ia  the 
present  year. 

11.  And  be  it  enacted.  That  if  any  person  shall  unlawfully  and  maliciooslj 
set  fire  to  any  church  or  chapel,  or  to  any  chapel  for  the  religious  worship  of 
persons  dissenting  from  the  united  church  of  Bnfrland  and  Ireland,  duly  re- 
gistered or  recorded,  or  shall  unlawfully  and  maliciously  set  fire  to  anr  house, 
stable,  coach-house,  out- house,  warehouse,  office,  shop,  mil),  malt-boitfev 
hop-oast,  barn,  or  granary,  or  to  any  building  or  erection  used  in  carrying 
on  any  trade  or  manufacture,  or  any  branch  thereof,  whether  the  same  or 
any  of  them  respectively  shall  then  be  in  the  possession  of  the  offender,  or  in 
the  possession  ot  any  other  person,  with  intent  thereby  to  injure  or  defraud 
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Miy  person,  eTerv  such  ofTender  shall  he  gailty  of  felony,  and,  being  con- 
victed thereof,  shall  suffer  death  as  a  felon. 

III.  And  be  it  euacled,  That  if  any  person  shall  unlawfully  and  maliciously   Destroying 
cut,  break,  or  destroy,  or  daroasre  with  intent  to  destroy  or  to  render  useless,  silk,  woollen, 
any  goods  or  article  of  silk,  wooden,  linen,  or  cotton,  or  of  any  one  or  more  linen,  or  cot- 
of  those  materials  nxixed  with  each  other,  or  mixed  with  any  other  material,  ton  goods  in 
or  any  framework-knitted  piece,  stocking,  hose,  or  lace  respectively,  being  the  loom,  &c, 
in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the  rack  or' tenters,  or  any  machi- 
or  in  any  stage,  process,  or  progress  of  manufacture;  or  shall  unlawfully  pcrybelong- 
and  maliciously  cut,  break,  or  destroy,  or  damage  with  intent  to  destroy  or  to  *"^  to  thosd 
render  useless,  any  warp  or  shute  of  silk,  woollen,  linen,  or  cotton,  or  of  any  JI^**^^^  "" 
one  or  more  of  those  materials  mixed  with  each  other,  or  mixed  with  any  other       ' 
material,  or  any  loom,  frame,  machine,  engine,  rack,  tackle,  or  implement, 
whether  fixed  or  moveable,  prepared  for  or  employed  in  carding,  spinning, 
throwing,  weaving,  fulling,  shearing,  or  otherwise  manufacturing  or  preparing 
any  sucn  goods  or  articles  ;  or  shall  by  force  enter  into  any  house,  shop,  build- 
ii^,  or  place,  with  intent  to  commit  any  of  the  offences  aforesaid,  every  such 
offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  lia- 
ble, at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life, 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  four  years (  and,  if  a  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such 
imprisonment, 

VI.  And  be  it  enacted.  That  if  any  person  shall  unlawfully  and  maliciously  Destroying 
cut,  break,  or  destroy,  or  damage  with  intent  to  destroy  or  to  render  useless,  threshing 
any  threshing  machine,  or  any  machine  or  engine,  whether  fixed  or  moveable,  machines,  or 
prepared  for  or  employed  in  any  manufacture  whatsoever,  (except  the  manu-  machinery  in 
factureof  silk,  woollen,  linen,  or  cotton  goods,  or  goods  of  any  one  or  more  any  other 
of  those  materials  mixed  with  each  other,  or  mixed  with  any  other  material,  manufacture 
or  anv  framework-knitted  piece,  stocking,  hose,  or  lace,)  every  such  offender  '^^"^  ^^® 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  at  the  foregoing, 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years;  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  Court 
shall  so  think  fit,)  in  addition  so  such  imprisonment. 

v.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  maliciously   Setting  fire  to 
set  fire  to  any  mine  of  coal  or  cannel  coal,  every  such  offender  shall  be  guilty  &  coal  mine, 
of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  felon. 

VI.  And  be  it  enacted,  that  if  any  person  shall   unlawfully  and  maliciously   Drowning  any 
cause  any  water  to  be  conveyed  into  any  mine,  or  into  any  subterraneous  mine,  or  fill- 
passage  communicating  therewith,  with  intent  thereby  to  destroy  or  damage   ing  up  any 
such  mine,  or  to  hinder  or  delay  the  working  thereof,  or  shall,  with  the  like  shaft,  &c.  with 
intent,  unlawfully  and  maliciou<^iy  pull  down,  fill  up,  or  obstruct  any  airway,   intent  to  de- 
watcrway,  drain,  pit,  level,  or  shaft  of  or  belonging  to  any  mine,  every  such  ^'foy  the 
offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  lia-   '^''^^* 

ble,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  Court  shall  so  think  fit,)  in  addition  to  such  imprisonment: 
provided  always,  that  this  provision  shall  not  extend  to  any  damage  committed  proviso, 
under  ground  by  any  owner  of  any  adjoining  mine  in  working  the  same,  or 
by  any  person  duly  employed  in  such  working. 

VII.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  maliciously  Destroying 
pull  down  or  destroy,  or  damage  with  intent  to  destroy  or  to  render  useless,  any  engine, 
any  steam  engine  or  other  engine  for  sinking,  draining,  or  working  any  mine,   erection,  &c. 
or  any  staith,  bnilding,  or  erection  used  in  conducting  the  business  of  any   used  in  any 
mine,  or  any  bridge,  waggonway,  or  trunk  for  conveying  minerals  from  any   n^ine. 
mine,  whether  such  engine,  staith,  building,  erection,  bridge,  waggonway,  or 

trunk  be  completed  or  in  an  unfinished  state,  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  any  of  the 
punishments  which  the  Court  may  award,  as  hereinbefore  last  mentioned. 

VIII.  And  be  it  enacted,  that  if  any  persons,  riotously  and  tumultuonsly  as-  ]^;otprg  demo- 
sembled  together  to  the  disturbance  of  the  public  peace,  shall  unlawfully  and   lighing,  &c.  a 
with  force  demolish,  pull  down,  or  destroy,  or  be^^in  to  demolish,  pull  down,   church^ 

or  destroy,  any  church  or  chapel,  or  any  chapel  for  the  religious  worship  of  chapel,  house, 
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or  certain  persoBS  dfesentiiuf  from  the  UDited  church  of  Englaad  tnd  IrriasA,  My  f»- 
buildiDgs,  or  gistered  or  recorded,  or  any  bouse,  stable,  coach-hotrae,  oothoase,  war^oeae, 
any  machinery  office,  shop,  niiil,  malthouse,  hop  oast,  bam,  or  granary,  or  any  building  or 
in  any  mann-  erection  used  in  carrying  on  any  trade  or  manufacture,  or  any  bvanch  thereof, 
ftctory  or  or  any  machinery,  wnetner  fixed  or  moveable,  prepared  for  or  employed  in 
nine.  nQy  manufacture,  or  in  any  branch  thereof,  or  any  steam  engtne  or  other  en- 

gine for  sinking,  draining,  or  working  an^  mine,  or  any  staith,  building,  or 
erection  used  in  conducting  the  business  of  any  mine,  or  any  bridge,  waggon- 
way,  or  trunk  for  conveying  minerals  from  any  mine,  every  such  offender 
shall  be  guilty  of  felony,  and,  being  convicted  tfaiereof,  shall  suffer  death  as  a 
felon. 
Setting  fire  to       IX.  And  be  it  enacted,  that  if  any  person  shall  unAawfully  and  malicionsly 
or  destroying    set  fire  to,  or  in  anywise  destroy  any  snip  or  vessel,  whether  the  same  be  com- 
B  ship.  plete  or  in  an  unfinished  state,  or  shall  unlawfully  and  maliciously  set  fire  to, 

cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  with  intent  thereby  to 
prejudice  any  owner  or  part  owner  of  sucn  c^ip  or  vessel,  or  of  any  goods  on 
Doard  the  same,  or  any  person  that  hath  underwritten  or  shall  underwrite  any 
policy  of  insurance  upon  such  ship  or  vessel,  or  on  the  freight  thereof,  or 
upon  any  goods  on  board  the  same,  every  such  offender  shall  be  guilty  of  fe- 
lony, and,  being  convicted  thereof,  shall  suffer  death  as  a  felon. 
Damaging  a  X.  And  be  it  enacted,  that  if  any  person  all  unlawfully  and  mdlictously  da- 

8hip9  other-  niAj^c*  otherwise  than  by  fire,  any  ship  or  vessel,  whether  complete  or  in  an 
wise  than  by  unfinished  state,  with  intent  to  destroy  the  same,  or  to  render  the  same  use- 
^'^*  lets,  everv  such  offender  shall  be  guilty  of  felony,  and,  being  convicted  there- 

of, shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  vears;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publiciv  or  pri- 
vately whipped  (if  the  Court  shall  so  think  fit,)  in  addition  to  such  imprison- 
ment. 
Exhibiting  XI.  And  be  it  enacted,  that  if  any  person  shall  exhibit  any  false  light  or 

false  signals  signal,  with  intent  to  brin^  any  ship  or  vessel  into  danger,  or  shall  unlawfully 
toa  B]hip,&c. ;  and  maliciously  do  an^  thing  tending  to  the  immediate  loss  or  destruction  of 
destroying  a  uny  gjjjp  q^  vessel  in  distress,  or  destroy  any  part  of  any  ship  or  vessel  which 
anipwrecked  gj,^jj  |jg  Jq  distress,  or  wrecked, stranded,  or  cast  onshore;  or  any  goods,  mer- 
cuvo  &e  chandize,  or  articles  of  any  kind  belonging  to  such  ship  or  vessel,  or  shall  by 

^^'  force  prevent  or  impede  any  person  endeavouring  to  save  his  life  from  such 

ship  or  vessel,  (wheUier  he  shall  be  on  board  or  shall  have  quitted  the  same,) 
every  such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  suffer  death  as  a  felon. 
Destroying  XII.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  maliciou^ 

any  sea  bank,  break  down  or  cut  down  any  sea  bank  or  sea  wall,  or  the  bank  or  wall  of  any 
&c  or  works  river,  canal,  or  marsh,  whereby  any  lands  shall  be  overflowed  or  damaged,  or 
onHnymcror  ^j^n  ^^  j^  j^^^g^  of  being  so,  or  shall  unlawfully  and  maliciously  throw 
^^^*^'  down,  level,  or  otherwise  destroy  any  lock,  slnice,  floodgate,  or  other  work 

on  any  navigable  river  or  canal,  every  such  offender  shall  oe  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven 
yeara,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years ;  and,  if  a 
male,  to  be  once,  twice,  or*thrice  publicly  or  privately  whipped  (if  the  Court 
Removing  the   shall  so  think  fit,)  in  addition  to  such  imprisonment;  and  ir  any  person  shall 
^^K    v*"Z      unlawfully  and  maliciously  cut  off,  draw  up,  or  remove  any  piles,  chalk,  or 
sea  bank,  &c.,  ^ther  materials  fixed  in  the  ground  and  used  for  securing  any  sea  bank  or  sea 
Simaeefto'ob-  ^*'*  ^^  ^^^  ''*°'^  ®'  '*'*''  of  any  river,  canal,  or  marsh,  or  shall  unlawfully  and 
struct  the  na-'  roal<«*o"sly  open  or  draw  up  any  floodgate,  or  do  any  other  injury  or  mis- 
vigation  of  a     chief  to  any  navigable  river  or  canal,  with  intent  and  so  as  thereby  to  obstruct 
river  or  canal.  ^^  prevent  the  carrying  on,  completing,  or  maintaining  the  navigation  thereof, 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  ex* 
ceeding  two  years  I  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  Court  shall  so  think  fit,)  in  addition  to  such  impr^ 
son  men  t. 
Injury  to  a  XIII.  And  be  it  enacted,  that  if  any  person  shall  unlawfully  and  malicionsiy 

pablie  bridge,    poll  down  or  in  anywise  destroy  any  public  bridge,  or  do  any  injury  with  in- 
tent and  so  as  thereby  to  render  such  bridge  or  any  part  thereof  dangerous  or 
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ing  of  bis  claini  for  compensation,  according  to  the  form  ib  the  schedule 
hereunto  annexed,  to  the  high  constable  or  scime  one  of  the  high  constables 
^if  there  bo  more  than  one)  of  the  hundred  or  other  like  district  in  which  the 
offence  shall  have  been  committed;  and  such  high  constable  shall,  withia 
seven  days  after  the  receipt  of  the  notice,  exhibit  the  same  to  some  two  jus- 
tices of  the  peace  of  the  coonty,  riding,  oi^  division  in  which  such  hundred 
or  district  shall  be  situate,  residing  in  or  acting  for  such  hundred  or  district, 
and  they  shall  thereupon  appoint  a  special  petty  session  of  all  the  justices  of 
the  peace  of  the  county,  riding,  or  division,  acting  for  such  hundred  or  dis- 
trict, to  be  h olden  within  not  less  than  twenty  nor  more  than  thirty  days  next 
after  the  exhibition  of  such  notice,  for  the  purpose  of  hearing  and  determin- 
ing any  claim  which  may  be  then  and  there  brought  before  them  on  account 
of  any  such  damage;  and  such  high  constable  shall,  within  three  days  after 
such  appointment,  ij^ive  notice  in  writing  to  the  claimant,  of  the  day  and 
hoor  and  place  appointed  for  holding  such  petty  session,  and  shall  within  ten 
days  give  the  like  notice  to  all  the  justices  acting  for  such  hundred  or  dis- 
trict ;  and  the  claimant  is  hereby  required  to  cause  a  notice  in  writing,  in  the 
form  in  the  schedule  hereunto  annexed,  to  be  placed  on  the  church  or  chapel 
door,  or  other  conspicuous  part  of  the  parish,  township,  or  place  in  which 
such  damage  shall  have  been  sustained,  on  two  Sundays  preceding  the  day  of 
holding  such  petty  session. 

IX.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  justices,  not  being  Such  cases  to 
less  than  two,  at  such  petty  session  or  any  adjournment  thereof,  to  hear  and  be  settled  by 
examine  upon  oath  or  affirmation  the  claimant,  and  any  of  the  inhabitants  of  the  justices  at 
the  hundred  or  other  like  district,  and  their  several  witnesses,  concerning  any  ^  special  petty 
such  offence,  and  the  damage  sustained  thereby  ;  and  thereupon  thesaiajus-  sessions. 
tices,  or  the  major  part  of  them,  if  they  sliall  find  that  the  claimant  has  sus- 
tained any  damage  by  means  of  any  such  offence,  shall  make  an  order  for 

payment  of  the  amount  of  such  damage  to  him,  together  with  his  reasonable 
Costs  and  charges,  and  also  an  order  for  payment  or  the  costs  and  charges  (if 
any)  of  the  high  constable  or  inhabitants,  and  shall  direct  such  order  or  or- 
ders to  the  treasurer  of  the  county,  riding,  or  division  in  which  such  hundred 
or  district  shall  be  situate,  who  shall  poy  the  same  to  the  party  or  parties 
therein  named,  and  shall  be  reimbursed  for  the  same  in  the  mauner  herein- 
before directed. 

X.  And  be  it  enacted.  That  if  any  high  constable  shall  refuse  or  neglect  to  Penalty  on 
exhibit  or  give  such  notice  as  is  required  in  any  of  the  cases  aforesaid,  it  high  constable 
shall  be  lawful  for  the  party  damnified  to  sue  him  for  the  amount  of  the  da-  for  neglect, 
niagc  sustained,  such  amount  to  be  recovered  by  an  action  on  the  case,  toge- 
ther with  full  costs  of  suit. 

XI.  And  be  it  enapted.  That  every  action  or  summary  claim  to  recover  Proceeding  in 
compensation  for  the  damage  caused  to  any  church  or  chapel  by  any  of  the  case  of 
offences  in  this  act  mentioned,  shall  be  brought  in  the  name  of  the  rector,   damage  to  a 
vicar,  or  curate  of  such  church  or  chapel,  or  in  case  there  be  no  rector,  vicar,  church  or 

or  curate,  then  in  the  names  of  the  church  or  chapelwardens,  if  there  be  any  chapel, 
such,  and  if  not,  in  the  name  or  names  of  any  one  or  more  of  the  persons  in 
whom  the  property  of  such  chapel  may  be  vested  $  and  the  amount  recovered 
in  any  such  case  shall  be  applied  in  the  rebuilding  or  repairing  such  church 

or  chapel ;  and  where  any  or  the  offences  in  this  act  mentioned  shall  be  com-  in  case  of 

raitted  on  any  property  belonging  to  a  body  corporate,  such  body  may  recover  damage  to 

compensation  against  the  hundred  or  other  like  district,  in  the  same  man-  property  be- 

ner  and  subject  to  the  same  conditions  as  any  person  damnified  is  by  this  act  longing  to  a 

enabled  to  do  :  provided  always,  that  the  several  conditions  which  are  herein-  corporation, 
before  required  to  be  performed  by  or  on  behalf  of  any  person  damnified, 
may,  in  the  case  of  a  body  corporate,  be  performed  by  any  officer  of  such  body 
on  behalf  thereof. 

XII.  And  whereas  the  offences  for  which  compensation  is  granted  by  virtue  Where  the 
of  this  act  may  be  committed  in  counties  of  cities  and  towns,  or  in  such  li-  damage  is 
berties,  franchises,  cities,  towns,  and  places,  as  either  do  not  contribute  at  all  coomiitted  in 
to  the  payment  of  any  county  rate,  or  contribute  thereto,  but  not  as  being  ^'^X  comity  of 
part  or  any  hundred  or  other  like  district ;  and  it  is  expedient  to  provide  *  ^'.^'  ^^' 
for  all  such  cases ;  foe  it  therefore  enacted.  That  where  any  of  the  offences  in  LU^rtr'^e 
this  act  mentioned  shall  be  committed  in  a  county  of  a  city  or  town,  or  in  ^hich^g  not 
any  such  liberty,  franchise,  city,  town,  or  place,  the  inhabitants  thereof  shall  within  any 
be  liable  to  yield  compensation  in  the  same  manner,  and  under  the  same  con-  hundred,  or 
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ditions  and  reBtrictions  ia  all  reepetb,  as  the  inhabttanto  of  the  hundred  i 
and  every  thiog  in  this  act  in  anywise  relating  li>  a  hundred,  or  to  the  inha- 
bitants thereof,  shall  equally  apply  to  every  county  of  a  city  or  town,  and  to 
every  such  liberty,  franchise,  city,  tows,  and  place,  and  to  the  inhabitants 
thereof;  and  where  the  Justires  of  the  peace  of  the  count?,  riding,  or  divi- 
sion, are  estclnded  from  holding  jurisdiction  in  any  such  liberty,  franchise, 
city,  town,  or  place,  in  every  such  case  all  the  powers,  authorities,  and  duties 
by  this  act  given  to  or  imposed  on  such  justices,  shall  be  exercised  and  per- 
formed by  the  justices  of  the  peace  of  the  liberty,  franchise,  city,  town  or 
Cace  in  which  the  offence  shall  be  committed ;  and  where  the  offence  shall 
i  committed  in  a  county  of  a  city  or  town,  all  the  like  powers,  authori- 
ties, and  duties  shall  be  exercised  and  performed  by  the  justices  of  the  peace 
of  such  county  of  a  city  or  town ;  and  in  every  action  to  be  brought  or  sum- 
mary claim  to  be  preferred  under  this  act  against  the  inhabitants  of  a  county 
of  a  city  or  town,  or  of  such  liberty,  franchise,  city,  town  or  place,  the 
process  for  appearance  in  the  action,  and  the  notice  required  in  the  case  of 
the  claim,  shfill  be  served  upon  some  one  peace  officer  of  such  county,  liberty, 
franchise,  city,  town,  or  place;  and  all  matters  which  by  this  act  the  high 
constable  of  a  hundred  is  authorised  or  required  to  do  in  either  of  such  cases, 
shall  be  done  by  the  peace  officer  so  served,  who  shall  have  the  same  powers^ 
rights,  and  remedies  as  such  high  constable  has  by  virtue  of  this  act,  and  shall 
be  subject  to  the  same  liabilities:  and  shall,  notwithstanding  the  expiration  of 
his  office,  continue  to  act  for  all  the  purposes  of  this  act  until  the  termina- 
tion of  all  proceedings  in  and  consequent  upon  such  action  or  claim :  but  if 
he  shall  die  before  such  termination,  his  successor  shall  act  in  his  stead. 

XIII.  And,  for  securing  the  due  execution  of  writs  in  the  cinque  ports,  and 
in  places  where  writs  are  directed  to  other  officers  than  the  sheriff,  and  in  li- 
berties where  the  sheriff  is  not  warranted  in  executing  writs,  be  it  enacted. 
That  all  other  such  officers  to  whom  any  writ  of  execution  under  this  act 
shall  be  directed,  by  whatsoever  name  they  shall  be  known,  shall  have  tiie 
same  power  of  granting  a  warrant  for  payment  of  the  sum  by  such  writ  di- 
rected io  be  levied  as  is  nereby  given  to  the  f^eriff  in  case  of  a  writ  of  execu- 
tion directed  to  him  ;  and  that  every  sheriff  and  other  such  officer  as  afore- 
said shall  have  authority  to  grant  his  warrant  under  this  act,  notwithstanding 
the  offence  shall  have  been  committed  in,  or  the  treasurer  or  other  person  to 
whom  such  warrant  shall  be  directed  shall  reside  or  be  in,  any  liberty  where 
the  sheriff  or  officer  is  not  warranted  in  executing  writs. 

XIV.  And  as  to  the  mode  of  payment  and  reimbursement  under  this  act  ia 
such  liberties,  franchises,  cities,  towns,  and  places  as  contribute  to  the  pay- 
ment of  the  county  rate,  but  not  as  being  part  of  any  hundred,  be  it  enacted. 
That  tiie  warrant  of  the  sheriff  or  other  officer  upon  anj  writ  of  execution 
against  the  inhabitants  of  any  such  liberty,  franchise,  city,  town,  or  place,. 
and  every  order  of  justices  for  payment  to  the  party  damnified  therein,  or  to 
the  peace  officer  or  inhabitants  thereof,  by  virtue  of  this  act,  shall  be  directed 
to  the  treasurer  of  the  county,  riding,  or  division  in  which  such  liberty,  fran- 
chise, city,  town,  or  place  shall  be  situate,  who  is  hereby  required  to  pay 
the  same;  and  the  justices  of  the  peace  of  such  county,  riding,  or  division,  at 
their  next  general  or  quarter  sessions  of  the  peace,  or  any  adjournment  thereof, 
shall  direct  such  sum  or  sums  of  money  as  shall  have  been  so  paid  or  ordered 
to  be  paid  by  the  treasurer  to  be  raised  on  such  liberty,  franchise,  city,  town, 
or  place,  over  and  above  the  general  rate  to  be  paid  by  the  same  in  coromoa 
with  the  rest  of  the  county,  riding,  or  division,  under  the  acts  relating  to 
county  rates,  and  such  sura  or  sums  shall  be  raised  in  the  manner  directs  by 
those  acts,  and  shall  be  forthwith  paid  over  to  the  treasurer. 

XV.  And  as  to  the  mode  of  payment  and  reimbursement  under  this  act  in 
counties  of  cities  and  towns,  and  in  such  liberties,  franchises,  cities,  towns, 
and  places  as  do  not  contribute  to  the  payment  of  the  general  county-rale, 
be  it  enacted.  That  all  sums  of  money  payable  either  by  virtue  of  any  wanraat 
of  the  sheriff  or  other  officer,  or  of  any  order  or  orders  arising  out  of  any 
action  or  summary  claim  against  the  inhabitants  of  any  county  of  a  city  or 
town,  or  of  any  such  liberty,  franchise,  city,  town,  or  place,  shall  be  paid 
out  of  the  rate  (if  any)  in  the  nature  of  a  county  rate,  or  out  of  any  fund 
applicable  to  similar  purposes,  where  there  is  such  a  rate  or  fund  therein, 
by  the  treasurer  or  other  officer  having  the  collection  or  disbursement  of 
such  rate  or  fund  \  and  where  there  is  no  such  rate  or  fund  in  such  county. 
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liberty,  franchise,  city,  town,  or  place,  tbe  same  shall  be  paid  out  of  the  rate 
or  fund  for  the  relief  of  the  poor  of  the  particular  parish,  township,  district, 
or  precinct  therein,  where  the  offence  yras  committed,  by  tbe  overseers  or 
other  officers  having  the  collection  or  disbursement  of  such  last-mentioned 
rate  or  fund ;  and  in  every  such  case  tbe  warrant  and  orders  shall  be  di- 
rected and  delivered  to  such  treasurer,  overseers,  or  other  ofificers  respectively, 
instead  of  the  treasurer  oi  the  county,  riding,  or  division,  as  the  case  may 
require. 

XVI.  Provided  always,  and  be  it  enacted.  That  nothing  herein  contained  This  act  not 
shall  extend  to  Scotland  or  Ireland.  to  extend  to 

Scotland  or 
Ireland.         ' 


SCHEDULE. 

Form  of  Notice  to  the  High  Constable  of  a  Hundred  or  other 
like  District,  or  to  the  Peace  Officer  of  a  Counti;  of  a  City  or 
Town  J  or  of  a  Liberty  y  Franchise,  City,  Town,  or  Place, 

To  the  high  constable  [or  to  one  of  the  high  constables] 

of,  &c.  [or  to  a  peace  officer  of,  &c.] 

I  hereby  give  you  notice,  That  I  intend  to  claim  compensation  from  the 
inhabitants  of  [nere  specify  the  hundred  or  other  like  district,  or  county  of  a 
city,  &c.,  or  liberty,  franchise,  &c.,  as  the  case  may  be],  on  account  of  th© 
damage .  which  I  have  sustained  by  means  of  [here  state  tne  offence,  the  time 
and  place  where  it  was  committed,  and  the  nature  and  amount  of  the  damage]; 
and  I  hereby  require  yon,  within  seven  days  after  your  receipt  of  this  notice, 
to  exhibit  tne  same  to  some  two  justices  of  the  peace  of  the  county  [riding  or 
division]  of  residing  in  or  acting  for  the  said  hundred,  &c. 

ior  if  in  a  liberty,  franchise,  &c.  where  the  Justices  of  the  county,  riding,  or 
ivision  have  no  jurisdiction,  then  say,  *  to  some  two  justices  of  the  peace  of,* 
naming  tbe  libert;^,  franchise,  &c.],  [or  if  in  a  county  of  a  city,  &c.  then  say, 
*  to  some  two  justices  of  the  peace  of,"  naming  the  county  of  the  city,  &c.],  in 
order  that  they  may  appoint  a  time  and  place  for  holding  a  special  potty  ses^ 
sion  to  hear  and  determine  my  claim  for  compensation  by  virtue  of  an  act 
pasaed  in  the  seventh  and  eighth  years  of  the  reign  of  King  George  the  Fourth, 
intituled  **  An  act  for  consolidating  and  amending  the  laws  in  England  relative 
to  remedies  against  the  hundred ;"  and  you  are  required  to  give  me  notice  of 
the  day,  hour,  and  place  appointed  for  holding  such  petty  session  within  three 
days  after  the  justices  shall  have  appointed  the  same.  Given  under  my  hand 
this  day  of  in  the  year  of  our  Lord 

(Signed)  A*  B. 


Fork  of  Notice  to  be  placed  on  the  Church  or  Chapel  Door  or 
other  conspicuous  Part  of  the  Parishy  Township,  or  Place, 
(as  the  case  may  be). 

1  hereby  give  notice.  That  I  shall  apply  for  compensation  to  the  justices  of 
the  peace  at  a  special  petty  sessions  to  be  holden  at  on  the 

day  of  next,  at  the  hour  of  in  the  forenoon, 

on  account  of  the  damage  which  I  have  sustained  by  means  of  [here  state  the 
offence,  the  time  and  place  where  it  was  committed,  and  the  nature  and 
amount  of  the  damage,  in  the  same  manner  as  the  preceding  form.]  Given 
under  ray  band  this  day  of  in  the  yrar  of 

our  Lord 

(Signed)  A,  B. 

F 
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AOD£NDA,  &c.  TO  VOL.  II. 


ANNO  NONO 


G^ORGII  IV.  REGIS 


CAP.  XV. 


An  Act  to  prevent  o  Failure  of  Justice  by  reason  of  Farianees  betwttH 
Records  and  Writings  produced  in  Evidence  in  support  thereof. 

I9ih  May^  1838.] 


i 


In  caaet  vheie 
AJrariance 
shall  appear 
between  writ- 
tea  or  printed 
evidence  and 
the  record,  the 
Court  may 
order  the  re- 
cord to  be 
amended  on 
payment  of 
costs. 


Wbbrsas  preat  ezpence  is  often  iocarred,Bnd  delay  or  failure  of  justice  tika 
place  at  trials,  by  reason  of  variances  betwten  writings  produced  in  evideaee 
and  the  recital  or  setting  forth  thereof  upon  the  record  on  which  the  trial  if 
had,  in  matters  not  nuiterial  to  the  merits  of  the  case,  and  such  record  caanoi 
now  in  any  case  be  amended  at  the  trial,  and  in  aome  cases  cannot  be  amended 
at  any  time:  for  remedy  thereof  be  it  enacted  by  the  King*s  most  excellent 
Majesty,  by  and  with  the  advice  of  the  Lords  spiritual  and  temporal,  andCoD- 
mons,  in  tni.s  present  parliament  assembled,  and  by  the  authority  of  the  sane* 
That  it  shall  and  may  be  lawful  for  every  court  of  record  holding  plea  ia  ctvii 
actions,  any  Jud^e  sitting  at  Nisi  Prius,  and  any  court  of  oyer  and  terminer 
and  general  gaol  delivery  in  England,  Wales,  the  town  of  Berwick*npon- 
Twe^,  and  Ireland,  if  such  Court  or  Judge  shall  see  fit  so  to  do,  to  cause  the 
record  on  which  any  trial  may  be  pending  before  any  such  Judge  or  Coort  ia 
any  civil  action,  or  in  any  indictment  or  information  for  any  misdemeanor* 
when  any  variance  shall  appear  between  any  matter  in  writing  or  in  print  pro- 
duced  in  evidence  and  the  recital  or  setting  forth  thereof  upon  the  record 
whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such  particular  by 
some  o£Bcer  of  the  court,  on  payment  of  such  costs  (if  any)  to  the  other  partv 
as  such  Judge  or  Court  shall  think  reasonable  i  and  thereupon  the  trial  shall 

Eroceed  as  if  no  such  variance  had  appeared  i  and  in  case  such  trial  shall  be 
ad  at  Nisi  Prius,  the  order  for  the  amendment  shall  be  indorsed  on  the  poslea, 
and  returned  together  with  the  record  (  and  thereapon  the  papers*  roils,  nA 
other  records  of  the  court  from  which  such  record  issued,  shall  be 
accordingly. 
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ANNO  NONO 


GEORGII  IV.  REGIS. 


CAP.  XXXIL  ' 

AnActJor  qmending  the  Law  of  Evidence  in  certain  Cases* 

19,7th  Juncy  1828.] 

Whsmbas  it  is  expedient  that  Quakers  and  HoraTians  should  be  allowed  to 
^▼e  evidence  upon  their  solemn  affirmation  in  all  caies,  criminal  as  well  as 
ciTil ;  and  that,  in  prosecutions  for  forgenr,  the  party  interested  should  be 
rendered  a  competent  witness i  be  it  lhereu>re  enacted:  by  the  King's  roost 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  parliament  assembled,  and  by  the 

authority  of  the  same.  That  every  Quaker  or  Moravian  who  shall  be  required  Quakers  or 

to  ^ive  evidence  in  any  case  whatsoever,  criminal  or  civil,  shall,  instead  of  Moravians  re^ 

taking  an  oath  in  the  usual  form,  be  permitted  to  make  his  or  her  solemn  quired  to  give 

affirmation  or  declaration  in  the  words  following ;  that  is  to  sav,  "  I,  A.  B.  do  f^?^  i"*^* 

solemnly,  sincerely,  and  truly  declare  and  affirm;"  which  said  affirmation  or  *'*iu**^  ^u**^ 

declaration  shall  be  of  the  same  force  and  effect  in  all  courts  of  justice,  and  »heir  Mlemn 

other  places  where  by  law  an  oath  is  required,  as  if  such  Quaker  or  Moravian  affirmation 

had  taken  an  oath  in  the  usual  formt  and  if  any  person  making  such  affirma-  ^hich  shall  be 

tion  or  declaration  shall  be  convicted  of  having  wilfully,  falsely,  and  corruptly  of  the  same 

affirmed  or  declared  any  matter  or  thing,  which  if  the  same  had  been  sworn  in  effect  in  all 

the  usual  form  would  have  amounted  to  wilful  and  corrupt  perjury,  every  cases,  civil 

such  offender  shall  be  subject  to  thesime  pains,  penalties,  and  forfeitures  to  or  criminal, 
which  persons  convicted  of  wilful  and  corrupt  peijury  are  or  shall  be  subject 

II.  And  be  it  enacted.  That  on  any  prosecution  by  indictment  or  informa-  The  party 
tion,  either  at  common  law,  or  by  virtue  of  any  statute,  against  any  person,  J«^hp««  n»"»f 
for  forging  any  deed,  writing,  instrument,  or  other  matter  whatsoever  $  or  for  {•  ">1K*d  sbaU 
uttering  or  disposing  of  any  deed,  writing,  instrument,  or  other  matter  what-  D«»^omj^ien« 
soever.  Knowing  the  same  to  be  forged  ;  or  for  being  accessory  before  or  after  prQ^cutiona 
the  fiict  to  any  such  offence,  if  the  same  be  a  felony ;  or  for  aiding,  abetting,  or  (^^  forgery, 
counselling  the  commission  of  any  such  offence,  if  the  same  be  a  misdemeanor ; 

no  person  shall  be  deemed  to  be  an  incompetent  witness  in  support  of  any  such 
prosecution,  b^  reason  of  any  interest  which  such  person  may  have  or  be  sup- 
posed to  have  m  respect  of  such  deed,  writing,  instrument,  or  other  matter. 

III.  And  whereas  it  is  expedient  to  prevent  nil  doubts  respecting  the  civil  Every  panUh« 
rights  of  persons  convicted  of  felonies  not  capital,  who  have  undergone  the  meat  for  felo- 
punishment  to  which  they  were  adjudged ;  be  it  therefore  enacted.  That  where  uy,  after  it  has 
any  offender  hath  been  or  shall  be  convicted  of  any  felony  not  punishable  been  endared, 
with  death,  and  hath  endured  or  shall  endure  the  punishment  to  which  such  ihall  have  the 
offender  hath  been  or  shall  be  adjudged  for  the  same,  the  punishment  so  en-  5^®*^'  *!i  *  K*^' 
dured  hath  and  shall  have  the  like  effecU  and  consequences  as  a  pardon  under  "^"  ^'^^^  ^"^ 
the  great  seal  as  to  the  felony  whereof  the  offender  was  so  convicted:  Pro-  1^"  ' 
vided  always,  that  nothing  herein  contained,  nor  the  enduring  of  such  punish- 
ment, shall  prevent  or  mitigate  any  punishment  to  which  the  offender  might 

otherwise  be  lawfully  sentenced  on  a  subsequent  conviction  for  atty  other  fe- 
lony. 
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No  misde-  1^*  ^^^  whereas  there  are  certain  misdemeanors  which  render  the  parties 

xneaoor  (ex-  convicted  thereof  incompetent  witnesses,  ancl  it  is  expedient  to  restore  the 

cept  perjury)  competency  of  such  parties  after  they  have  undergone  their  punishment ;  be 

shall  render  a  it  therefore  enacted,  That  where  any  offender  hatn  been  or  shall  be  convicted 

party  an  in-  of  any  such  misdemeanor,  (except  perjury  or  subornation  of  perjury,)  and 

competent  bath  endured  or  shall  endure  the  punishment  to  which  such  offender  hath 

witaess  after  ^^q  ^^  ^^yi  i,^  adjuds^ed  for  the  same,  such  offender  shall  not,  after  the  pu- 

one  the        "  "'^°^®'**  ^  endured,  be  deemed  to  be  by  reason  of  such  misdemeanor  an  in- 

iiishment^^'  competent  witness  in  any  Court  or  proceeding,  civil  or  criminal. 


?1  "«"51« 
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